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SUBCHAPTER I
GENERAL PROVISIONS

618.01 Purposes. The purposes of this chapter are:

(1). . To protect insureds, creditors and the public in this state by
providing adequate standards and an orderly px;oc_edure for the
authorization of nondomestic insurers;

(2) To prevent evasion by unauthorized insurers of the regula-
tory and tax laws of this state and to protect this state and its:res-
idents against loss from.such action;

(3) To subject unauthorized insurers and other persons domg
an insurance business in this state to the jurisdiction of the com-
missioner and the courts of this state;

(4) To protect authorized insurers from unfair competmon by
unauthonzed insurers; and

(5) To provide an orderly method, under reasonable and prac-
tical safeguards, fOI pxocunng insurance from unauthonzed insur-

e1s.
History: 1971 ¢ 260

618.02 Definitions. For the purposes of this chapter,
unless the context indicates otherwise: ,

(1) “Directly procured insurance” means insurance procuted
under s. 618.42. :

(2) “Doing an insurance business” includes:

@ Sohcmng, makmg, or proposing to make an insurance con-
tract;.

(b) Takmg or xecelvmg an application for insurance;"

© Collectlng or recexvmg, in full orin paxt an insurance pre-
mium; -

@ Issumg or dehvenng an 1nsu1ance pohcy except as 2 mes-
‘senger not employed by the'i msurex or by an 1nsurance agent or
broker;

(e) Inspecting risks, setting rates, dlssemmatmg mformatlon
or advising on risk management in connection with the solicita-
tion, negotiating, procuring or effectuation of insurance coverage;

(f) Investigating, settling, adjusting or litigating claims;

(2) In any way representing or assisting any person to do an
insurance business or to procure insurance; and

(h) Any othex act generally regaxded as domg an 1nsurance
business. ‘

(3) “Doing an.insurance busmess does not include:

(a) Acting as an attorney for a client; and .

-(b) *Acting as & full-time salaried employe of an insured in the

capacny of an insurance buyer or manager.
‘I‘jls‘tory‘ 1971 c. 2§0 1981 ¢ 314 .

SUBCHAPTER II
' AUTHORIZATION OF NONDOMESTIC INSURERS

618.11 Appllcatlon. ‘Any petson including the United
States branch of an alien insurer, authorized to transact the busi-
ness of inisurance as an insurer in another jurisdiction may apply

for a certificate of authority to do an insurance business in this

state, using the forms prescribed by thé commissioner. The appli-
cant shall include the information and documents the commis-
sioner requests, including the following unless the commissioner
excludes any of them: .

(1) A copy of the i insurer’s articles and bylaws;

(2) Financial statements for the most recent completed fiscal
year, with an explanation of the bases of all valuations and compu-
tations, in such detail as the commissioner reasonably requires;

(3) A summary, as detailed as the commissioner reasonably
requires, of the msurer ’s ﬁnanc1a1 hlstory for the precedmg 10
years;

(4) The names of its dnectors and principal officers and all
theu addresses and occupations for the preceding 10 years;

(5) In the case of an alien insurer, ‘the name of its United States
manager and for the preceding 10 years all the manager’s
addresses and occupations; and if the manager is corporate the
names, addresses and occupations of the manager’s directors and

_principal officers and detailed fmancxal statements of the man-

ager;

(6) A schedule listing: o

(a) All ]unsdlctlons in which it has done or been authonzed to
do an insurance business during the precedmg 10 years;

(b) All jurisdictions to which it has applied for authorization
to do an insurance business during the preceding 10 years, and the
dates and results of such applications;

(¢) All jurisdictions from which it has withdrawn during the
preceding 10 years, and the reasons for its withdrawals;
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(d) - All administrative or criminal actions, orders or proceed-
ings to which it or-any of its directors or principal officers have
been subjected on account of an alleged violation of any law gov-
ernrng insurance operations in any jurisdiction during the preced-
ing 10 years, or not involving insurance operations if it is a felony;

(7 A descrrptron of its present business operatrons, including
the coverages written and the territories in which it does business,
and including a statement that it is in compliance with s. 620.05,
with such documentary evidence of comphance as the commis-
sioner requires;

(8) A list of any significant statements, reports orother docu-
ments that have been prepared during the preceding 10 years for
any insurance regulatory authority or for general distribution
among creditors, shareholders, members, subscribers or policy-
holders;

(9) If it has actually transacted an insurance busrness for less
than 5 years, a detailed history of the past-and-projection of the
anticipated operating results at the end of each of the first 5 years
of operation, based where known on actual data and otherwise on
reasonable ‘assumptions:of loss experience,; premium and other
income; operating expenses and acquisition costs;

(10) A statement showing to what extent organizational and
promotional expenses have been paid, and to what extent organi-
zational procedures are incomplete;

(11) A certificate from the domiciliary regulatory authority
and the state of entry into the United States, if any, that so far as
known the applicant is sound and that there are no. legitimate
objections to its proposed operations in this state;

(12) The plan for conductmg an insurance business in thrs
state, including:

~(a) The geographrcal area in which busrness is mtended to be
done;

" (b) The types of insurance intended to be written;

(c). The proposed marketing methods;

+(d)  The proposed method for the establishment of premium
rates .and

(e) Copies of the polrcy and applrcatron forms mtended to-be
used in this state;

(13) Any other 1nformatron the commissioner reasonably

requires; and

(14) Authorization to the commissioner o1 offrce to make
inquiry of any person about the applrcant its manager under a
management.contract, its attorney in fact, its géneral agents, and
any of the officers, directors or shareholders of any.of them desig-
‘nated by the commissioner or office; and agreement by the appli-

cant and -any other persons so: desrgnated that in the absence of

actual malice, no communication made in response to any such
inguiry will subject the persons making it to an action for-damages
for the communication brought by the applicant or the designated
person or a legal representative of either. No such action shall lie
‘whether such agreement is made or not.

History: 1971 c. 260; 1977 c. 339; 1989 a. 332

Legislative Council Note, 1977: This amendment to sub. (7) and the creation of
s. 620 05 replace s. 206.22. [Bill 258-8]

618. 12 Certrflcate of authorrty (1) IssuANCE  The
commissioner shall either issue a certificate of authority to an
applicant under s. 618.11 or issue an order refusing the certificate
which finds:

- (a) That not all requrrements of the law have been met; or

_(b) That the applicant is either not sound, not reliable, not enti-
.tled to public confidence or cannot reasonably be expected. to per-
form its obligations continuously in the future; or .

(c) That the applicant’s directors and officers or, in the case of

.an alien insurer, its United. States manager, are not sufficiently

‘trustworthy, competent, experienced and free from conflict of

interest to engagein the proposed business in this state and to com-
ply continuously with the laws of this state; or

NONDOMESTIC INSURERS 618.21

(d) That the methods and practices to be used in doing business
are not consistent with the interests of the applicant’s insureds,
creditors or the public in this state.

(2) SUBSTITUTES FOR LEGAL REQUIREMENTS. If the commis-
sioner finds that the applicant does not comply with all require-
ments of the law, the commissioner may after a hearing under s.
618.28 issue a certificate of authority if the purposes of each such
requirement and the protection of insureds, creditors and the pub-
lic in:this state are otherwise achieved by: .

(a) A deposit in trust to be establrshed and mamtarned under
s.601.13; or. -

(b) A'bond condrtroned on the satisfaction of the purposes of
the réquirément and acceptable to the commissioner; or

(c) Special limits on the applicant’s business or methods of
operatron in this state or elsewhere, or '

(d) ‘Additional or alternative protectrve devices that the com-
mrssroner considers’ satrsfactory

) LimiTs. The certificate of authority shall specify the terms
of any deposit or bond required as a condition for authorization,
any specral limits placed on the insurer’s business or methods of
opeération in this state, and any other restrrctrve terms rmposed
under sub. (2). ‘

(4) ALTERATION OF CERTIFICATE An insurer may at any time
apply - to the commissioner for a new certificate of authority,

removing, altering or addrng limits on its business or methods of
operation. The application shall be accompanred by so much of
the information under s, 618,11 as the commissioner reasonably
requires.” The commissioner shall issue the new’ certificate as
requested if he or she would do so if an initial application were

being made. .. -
History: 1971 c. 260; 1979c 1025 236 5),(6)

618.14 ‘Admission. of nondomestic fraternals.
(1) APPLICATION. A nondomestic fraternal may apply for authori-
zation to transact busrness in thrs state, by filing with the commis-
sroner ' :

' (a) A certrfled copy of its ar’trcles and bylaws;

(b) A power of attorney to the commissioner to receive ser vice
of process.and other papers;

(c) A certificate from the proper official in its home ]urrsdrc-
tion that the fratemal is authorized to:transact business therein;

(d) Each of its forms of contracts;

; ('e)‘ A statement of its business in the form required by the com-
missioner, showing that the business of the fraternal substantially
complies with all the provisions of law relating to like domestic
fraternals; and

(f) Such other information as the commissioner may deem nec-
essary. :

@) EXAMINATION The commissioner shall examine the applr-
cant fraternal. .

(3) CERTIFICATE OF AUTHORITY. The commissioner shall grant
acertificate of authority to do.business in this state if the fraternal’s
condition and practices.protect the interests of potential insureds,

creditors and the pubhc

Hrstor'y 1975¢.373." R .

Legrslative Council Note, 1975: Thrs section is an edrted version of 5. 208 25; it
achieves the same objecuves [Bill 643-8].. .

‘ 618 21 ‘Corporation. law requrrements from chs.
180, 181, 610, 611 and 623 applicable to nondomestic
corporatrons. (1) STRICT COMPLIANCE. No nondomestic cor-

Jporation may be authorized to do business in this state unless it

complies strictly with the followrng requrrements

(a) Financial requtrements The frnancral requrrements of ss.
611 19 and 623.11;

(b) Other requirements. The requirements of s. 180.1506, the
requirements of s. 611,41 (1) as modified by s. 611.41 (3), s.
611.54 (1) (a); the reporting requirement of s. 611.54 (2) whenever
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removal is made involuntarily under the law of the domrcrle, and
s: 611.57;'and

(¢c) Requirements applicable to new corporations. For 5 years
after the initial issuance of a certificate of authority in its domicili-
ary jurisdiction, the requirements of s. 611.29 (2); and if the corpo-
ration has transacted an insurance business for less than 5 years or
has‘not paid in full all organizational and promotional expenses,
it must still have initial expendable surplus considered by the
commissioner to be adequate, subject to the limits-of s. 611:19.

(2) SUBSTANTIAL COMPLIANCE (a) General. No nondomestic
insurance corporation may be authorized to do business in-this
state unless it everywhere complies substantially with ss. 611.12

(2) (d), 611.24 and 611.25 except that the approval requirement of

5.611.25 (1) does not apply, and s. 611.26.

(b) 'Corporate reorganization or transformation. When any
corporate reox gamzatron transformation or liquidation of a non-
domestic insurer is proposed by it or approved by the domrcrlrary
commissioner or by another official act, notice shall be grven to
the commissioner promptly

(3) ORDERS IMPOSING AND ELIMINATING RESTRICTIONS "The
commissioner may issue orders unders. 611. 03, that are applicable
to nondomestic corporations. '

(4) OTHER REQUIREMENTS. After a hearing, the commissioner
may by order apply any provrsron ofch.611toa nondomestrc cot-
poratlon 'if the commissioner finds that it is necessary for the
protection of the interests of its 1nsureds, crcdrtors or the publrc in
this state.

(5) FRATERNALS This section does not apply to.fraternals.

. §1116stoxy 1971 ¢. 260; 1973 c. 184; 1975 ¢ '373; 1983 2. 192;1989 a 303; 1991

Legislative Council Note to sub. (5), 1975: A special section apphes to fraternals
See s. 618.26. In contrast, s. 618.22 does not apply to fraternals [Bill 643-S]

618. 22 Exclusive agency and management con-
,tracts of nondomestic corporations. (1) FILING OF CON-
TRACT. No nondomestrc insurer may. be a party to any exclusive
agency contract or management contract as defined in ss. 611.66
and 611.67 respectively, unless the contract is filed with the com-
missioner and not disapproved under this'section within 30 days
after filing, or such reasonable extended period as the commis-
sioner may specify by notice given within the 30 days:

(2) DisaPPROVAL - The commissioner shall disapprove a con-
tract under sub.-(1) ors.; 611.67if he or she finds that: :

(a) It subjects the insurer to-excessive charges; or-

(b) The contract extends for an unreasonable period of time;
or

(© The contract does not contain farr and adequate standards
of performance; or

(d)-The persons empowered under the contract to manage the
company are not sufficiently trustworthy, competent, experienced
-and free from conflict of interest to manage the company with due
regard for the interests of its insureds, creditors or the public; or

(e).The contract contains provisions which impair the interests
‘of its insureds, creditors or the public-in this state.

.. History: 1971 ¢. 260; 1979 ¢. 102.5::236 (5);:1985.a. 29.

618.23 Requirements for nondomestic reciprocals.
(1) ‘CONDITIONS OF AUTHORIZATION. No nondemestic reciprocal
may be authorized to do business in this state uriless under the laws
of its domicile or the provrsrons of its power of attorney or other-
Wwise it can'sue’and bé sued in its own name, and the assets resulting
from the exchange of i rnsurance contracts can be reached by its
creditors; and either:

(a) Nonassessable rec:procals Ifit issues only nonassessable
policies, it meets all the financial requirements for a mutual corpo-
1ation in-like circumstances -including’ surplus, whether unallo-
cated or in subscribers’ accounts, that is at least as great as the
-level specified by s. 623.11; or '

(b) Assessable reciprocals. If itissues any assessable pollcres,
it meets’ all the Tequirements. for-a mutual:corporation issuing

93-94 Wis. Stats. 4114

assessable ‘policies in like circumstances and its. subscribers are
liable to the exchange to the limit of their assessability without
regard ‘to the validity or collectibility of any assessment levied
against other subscribers:

 (2) SUBSIITUTE FOR THE LIABILITY UNDER SUB (1) (b) Where
the lrabrlrty of ‘subscribers does not satisfy sub. (1) (b), the com-
missioner’ may nevertheless authorize an assessable reciprocal if
he ot she is ‘satisfied that practices are actually followed by the
attorney in fact which énsure the capacity and willingness of all
subscribers to pay assessments if called upon to do so, or which
otherwise ensure the solidity:of the operation.

* () CORPORATION PROVISIONS APPLICABLE. To the extent con-
sistent with the nature of areciprocal, the provisions of ch: 611 that
are made applicable to nondomestic mutual corporations by s.
618.21 apply to nondomestic reciprocals and the provisions and
requirements applicable to- principal officers of corporations
apply to the-attorneys in fact of reciprocal insurers.

History: 1971 ¢.260;1979 ¢. 102 5. 236 (5)

61 8.24 Requlrements for incorporated alien insur-
ers. (1) CONDITIONS FOR AUTHORIZATION No incorporated alien
insurer may be authorized to do business in this state unless:

- (a). It has operated for 5 years.in its domicile or the commis-
sioner finds other grounds for being confident that it will be solid
during its formative period;.

(b) 1t supphes and commits 1tse1f to maintain in the United
States a deposit or bond in an amount the commissioner deems
sufficient to protect the interests of insureds, creditors and the
public in this state; and .

(c) It files with the commissioner such agreement as the com-
missioner requires with respect to records, reports and submission
to examinations, including an undertaking to keep its records,
reports and other documents constantly available in full in the
English language so far as they are relevant to its United States
business, and an undertaking to keep records and make reports on
United States business in a form satisfactory tothe commissioner.

(2) DeposiTS. A deposit under sub. (1) (b) may be made as
specified in's. 601.13 or with another trustee in this oranother:state
approved by the commissioner. The deposit shall be in trust for
such'persons as the commissioner deems appropriate to achieve
the purposes of sub. (1) (b). The trustees shall supply a certificate
of the deposit in whatever form and at whatever intervals the com-
missioner reasonably iequires. - ,

- (8).;BONDS. - A: bond satisfies sub. (1) (b)-if it is issued by an
insurer-authorized to do a surety business in this state and is condi-
tioned-on nonperformance of any obligation to such persons asthe

commissioner considers appropriate.to achieve the purposes of

sub. (1) (b). Each such bond shall cover any claims that arise out
of occutrences prior to termination.of the bond, and shall not be

terminable on any ground without at least 30 days’ notice to the

commissioner.. Each such bond-shall be in such form and be
renewed at such intervals:as. the commissioner. reasonably

requires.

History:. 1971 ¢.260;1979 c. 102s 236 (6)

618. 25 Requrrements for umncorporated nondo-
mestlc msurers. No nondomestic marvraual underwriter or

‘syndicate may be authorized to do business in this state unless:

(1) It complies with such requirements stated in s. 618.24 as
are applicable to an unincorporated insurer;

(2) It files undertakings with the commissioner to comply
with legal controls and ifistitutional practices for securing the per-
formance ‘of obligations that are functionally equivalent to those
imposed on nofidomestic insurance corporations, even if in detail
the controls-and practices are dissimilar; and

“(8) The commissioneris satisfiéd that it keeps records and can
supply-information that will enable the commissioner to protect
fully the interests of insureds, creditors and the publrc in this state.

History: 1971 c. 260; 1979 ¢ 102 5.236 (21).
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618.26 Requirements for nondomestic fraternals.
(1) STRICTCOMPLIANCE - No nondomestic fraternal may be autho-
rized to do business in this state unless it complies strictly with the
following requirements:

" (@) Financial requirements. The financial rcqunemcnts of ss.
614.19 and 623.11;

(b) Other requirements. The requirements of s. 180.1506,

611.54 (1) (a) as incorporated by s. 614.54, the reporting require-

ment of s. 611.54 (2) -as incorporated by s. 614.54 whenever
removal is made involuntarily under the laws of the domicile, s
611.57 asincorporated by s. 614.57,and ss. 614.10, 614 12(1)(c),
614.41 (2) and 614.82 (1).

(c) Requirements applicable to new fraternals. For 5 years
after the initial issuance of a certificate of authority in its domicili-
ary jurisdiction, the requirements of s. 614.29 (2); and if the frater-
nal has transacted an insurance business for less than 5 years or has
not paid in full all organizational and promotional expenses, it
must still have initial expendable surplus considered by the com-
missioner to be adequate, subject to the limits of s. 614.19.

(2) SUBSTANTIAL COMPLIANCE. (a) General. No nondomestic
fraternal may be authorized to do business in this state unless it
everywhere complies substantially with ss. 611.24 to 611.26 as
incorporated by s. 614.24, except that the approval requirement of
s, 611.25 (2) does not apply. :

(b) Corporate reorganization or transformatton When any
corporate reorganization, transformation or liquidation of a non-
domestic fraternal, or any levy to cover a deficiency under a law
comparable to s, 614.19 (3), is proposed by it or approved by the
dom1c1hary commissioner or by another official act, notice shall
be given to the commissioner promptly.

(3) ORDERS IMPOSING. AND ELIMINATING RESTRICTIONS: The
commissioner may issue orders unders. 614 03 that are apphcable
to nondomestic fraternals.

(4) OTHER REQUIREMENTS. After a hearing, the commissioner
may by order apply any provision of ch. 614 to a nondomestic fra-
ternal upon a finding that it is necessary for the protection of the
interests.of its members, creditors or the public in this state.

History: 1975 ¢. 373, 421; 1989 a. 303.

64%:gislahve Council Note, 1975: This secuon closely paxallels s 61821 [Bill
1

618.28 Exemptions from Wisconsin law. (1) Exemp-
TIONS. Any nondomestic insuter authorized to do business in this
state may apply for and the commissioner may make an order
exempting it from any requirement otherwise applicable to it, if
‘the commissioner finds after a hearing:

(a) ‘That in the absence of the statutory requirement in this state
the requirement would not be imposed on the insurer or on a simi-
lar Wisconsin insurer by the law of the insurer’s domicile; )

.(b) Thatexemption from the requirement will not endanger the
interests of insureds, creditors or the public in this state; and

(c) That the exemption will not give the insurer.an unfair com-
petmve advantage over domestic insurers.

(2) NOTICE AND HEARING. The hearing may not be held until
at least 30 days after notice has been given to competing insurers
authorized to do business in this state by publication in the admin-
istrative register or otherwise in a manner considered-adequate by
the commissioner.- Any such insurer may appear in the hearing
and state its position on sub. (1) (c).

History: 1971 ¢ 260; 1991 a. 316.

© 618.31 Changes in business plan. (1). NOTIFICATION.
Within 5 years after the initial issuance of a certificate of authority
to a nondomestic insurer by its domiciliary jurisdiction no sub-
stantial change-may be made in the business plan and the insurer
may not substantially deviate from it unless notice of the proposed
action is filed with the commissioner 30 days in advance of the
proposed effective date. The commissioner at least 5 days before
the proposed effective date may request that the effective date be
deferred for an additional period not exceeding 30 days.

-NONDOMESTIC INSURERS 618.36

(2) DiSAPPROVAL (a)  Applicability in this state. 1f the com-
missioner finds that effectiveness of the proposed change within
this state would be contrary to the laws of this state or to the inter-
ests of insureds, creditors or the public in this state, the commis-
sioner may prohibit the application of the change to this state.

(b): Changes outside state. If the commissioner finds after a
hearing that the application of the change outside of this state
would endanger the interests of insureds, creditors or the public
in this state, the commissioner may revoke the insurer ’s certificate

of authority. unless it agrees not to make such a change.
History: 1971 c. 260; 1979 ¢ 102's. 236 (6); 1991 a 316"

'618:32 Transfer of business. (1) REPORT TO COMMIS-
SIONER. Any action by which a nondomestic insurer proposes to
transfer to another person or to reinsure any part of its insurance
business in this state, other than in the normal and usual course of
business, shall be reported to the commissioner not less than 30
days in advance of the proposed effective date. The commissioner
may defer the effective date for an additional period not exceeding
30 days by written notice to the insurer before expiration of the ini-
tial 30-day period.

(2) DisapPrOVAL. The commissioner may, within the 30-day
period or its extension, prohibit the proposed action if it would be
contrary to the law or to the interests of msureds, creditors or the
public in this state.

History: 1971 ¢ 260.

618.34 Assessment by nondomestic company.
Every nondomestic mutual insurer authorized in this state shall,
1mmed1ately after making an assessment upon any of its members
in this state, notify the commissioner thereof with a statement of
the condition of the insurer, setting forth the facts showing the
necessxty for the assessment. No such insurer may make or
increase any assessment because of its mabxhty to collect assess-
ments from its members in other states in which its policies were
written in violation of law.

. History: 1971 ¢. 260.

.618.36 Release from regulation. (1) CONTINUANCE OF
REGULATION A nondomestic insurer authorized under this chapter
is subject to regulation under the applicable provisions of chs. 600
to 646 until released from regulation under this section.

(2) APPLICATION FOR RELEASE. ‘A nondomestic insurer may
apply for release fromregulation by filing with the commissioner:
(a) Its certificate of authority;

" (b) A schedule of its outstanding liabilities from policies
issuéd in this state, to residents of this state, or on risks located in
this state and from other business transactions in this state;

(¢) A plan for securing the discharge of such liabilities; and

" (d). Such other information as the commissioner reasonably
requires.

(3) RELEASE ORDER. The commissioner shall release the

"ins"urer‘ from regulation if he or she finds:

(a) That the insurer has ceased to do any new business in this
state,

(b) That the dlscharge of existing liabilities to creditors in this
state is sufﬁc1ently secured; and

(c) That the release would not ctherwise be prejudicial to the

interests of insureds, creditors or the public in'this state, or of all
insureds, cteditors and the public in the United States if this state
is the state of entry of the insurer into the United States.

(4) NOTIFICATION OR PUBLICATION. The commissioner may,

‘before deciding on the release, require the insurer to notify all

agents or other classes of potentlally interested persons in a man-
ner he or she prescribes, or in a manner he or she prescr ibes to pub-

lish at its own expense its intention to withdraw. The notice shall

advise affected persons to communicate to the commissioner any
objections they may have to the withdrawal.
(5) DEPOSITS AND SUBJECTION TO JURISDICTION. The commis-

.sioner may, as a prerequisite for releasing the insurer; require a
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deposit under s. 601.13, a bond issued by a surety authorized in
this state, or other appropriate security or reinsurance in an
amount sufficient to secure the proper discharge of the insurer’s
liabilities in this state. The commissioner may also require an
agreement to remain subject to the jurisdiction of the commis-
sioner and the courts of this state with respect to any matter arising

out of business done in this state prior to the release
History: 1971 c. 260; 1977 ¢ 339; 1979 ¢. 89 s 543; 1979 ¢. 102,236 (5), (7)

618. 37 Revocation of certificate of authority. When-
ever there are grounds for delinquency proceedmgs against anon-
domestic insurer under ch. 645, the commissioner may, after a
hearing, revoke, suspend or limit its certificate of authority. No
such action shall affect insurance already issued and the insurer
shall remain subject to regulation until released under s. 618.36.

History: 1971.c. 260.

SUBCHAPTER HI

PERMISSIBLE BUSINESS BY UNAUTHORIZED
INSURERS

618.39 Assisting unauthorized insurers. (1) Con-
DUCT PROHIBITED. No person may do an insurance business in this
state if the person knows or should know that the result is or might
be the illegal placement of insurance with an unauthorized insurer
or the subsequent servicing of an insurance policy illegally placed
with an unauthorized insurer.

'(2) PERSONAL LIABILITY FOR VIOLATION. Any person who vio-
lates sub. (1) is personally liable to any claimant under the policy
for any damage proximately caused by the person’s violation.
That damage may include damage resultmg from the necessity of

replacing the insurance in an authorized insurer or the failure of

the unauthorized insurer to perform the insurance contract.

History: 1971 ¢ 260; 1975 ¢ 371, 421.

Legislative Council Note, 1975: Sub_(2) is added as an effective sanction to sup-
press knowing placement of insurance with unauthorized ipsurers. It is adapted from
Conn. Insurance Laws, Sec. 38-90. Insurance agents and others should guarantee
pérformance of insurance contracts they. negotiate knowingly with unlicensed insuz-
ers, unless legally negotiated under the surplus lines law. In addition, the sanctions
of s 601.64 apply to violators of thrs provision. [Bill 16-S] -

618.41 Surplus linesi insurance. (1) GENERAL PERMIS-
SION. A nondomestic insurer which has not obtained a certificate
of authority to do business in this state under s. 618.12 may negoti-
ate for and make insurance contracts with persons in this state and
onrisks located in this state, sub]ect to the limitations and require-
ments specified in this section.

(2) INCIDENTAL ACTS PERMITIED. ‘With respect to contracts
made under this section, the insurer may in this state also inspect
risks to be insured, collect premiums and adjust losses, and do all
other acts reasonably incidental to the contract.

(3) SoLICITATION PROHIBITED. Nothing in subs. (1) and (2) per-
mits the solicitation of business in this state by or on behalf of an
insurer without a certificate of authority. The commissioner may
by rule prescribe the manner in which insurance agents or brokers
may advertise the availability of their services in procuring, on
behalf of persons seeking insurance, contracts with insurers with-
out a certificate of authority.

(4) INFORMATION TO POLICYHOLDER. The insurer and any agent
or broker. are obligated promptly to furnish the policyholder a
statement in a form prescribed or approved by the commissioner,
informing the policyholder that the insurer has not obtained a cer-
tificate of authority to do business in this state and is not regulated
in this state except as provided.in this section.

(5) TRADE PRACTICES ‘With respect to-contracts made under
this. section; nondomestic insurers are subJect to's. 628.34 and
rules promulgated thereunder. -

(6) PROHIBITED AND RESTRICTED SURPLUS LINES BUSINESS. (2)
Prohibited classes. - The commissioner may by rule prohibit the
makrng ‘of contracts under sub. (1) ina specified class of insurance
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if authorized insurers provide an established market for the class
in this state which is adequate and reasonably competitive with
reputable unauthorized insurers.

(b) Restricted classes. The commissioner may by rule place
restrictions and limitations on and create special procedures for
the making of contracts under sub. (1) for a specrﬁed class of
insurance if there have been abuses of placements in the class or
if the policyholders in the class, because of limited financial
resources, business experience or knowledge, cannot be expected
to protect their own interests adequately.

(c) Exclusion of individual insurers. The commissioner may
prohibit an individual insurer or group policyholder, including but
not limited to a risk purchasrng group, from making any contracts
under sub. (1) or issuing evidence of coverage and may prohibit
all insurance agents and brokers from dealing with the insurer or
group policyholder, if:

1. It has wilfully violated this section, ss. 610.11 (1), 628.34,
or any rule promulgated under any of them; or

2. Ithas failed to pay the fees and taxes specified in s. 618.43;
or

3. The commissioner has reason to believe that the insurer, or
the insurer which issued the policy to a group policyholder, is in
anunsound condition or the insurer or group policyholder is oper-
ated in a fraudulent, dishonest or rncompetent manner or in viola-
tion of the law of its domicile.

(d) Evaluations. The commissioner may issue lists of unau-
thorized nondomestic insurers whose solidity he or she believes
to be doubtful or whose practices he or she believes to be objec-
tionable.. The commissioner may issue lists of unauthorized non-
domestic insurers he or she believes to be reliable and solid. The
commissioner may also issue other relevant evaluations of unau-
thorized insurers. ‘No action may lie against the commissioner or
any employe of the office for anything said in the issuance of such
lists and evaluations.

(6m) RUSTPROOFING WARRANTIES INSURANCE. An insurer
issuing a policy of insurance to cover a warranty, as defined in s.
100.205 (1) (g), shall comply with s. 632.18 and the policy shall
be on a form approved by the commissioner under s. 631.20.

(7) SURPLUS LINES AGENT'S LICENSE. (a) The commissioner
may, pursuant to s, 628.04 (2), issue to any licensed agent or bro-
ker a surplus lines license gr antmg authority to procure il insurance
under this section.

(b) The fee for issuance of a surplus lines license i is the fee
required by s. 601.31 (1) (L) 3. '

(7m) RISK PURCHASING GROUPS; LICENSED AGENTS. A natural
person may not solicit, negotiate or obtain liability insurance for

‘a risk purchasing group from an unauthorized insurer unless the

natural person is licensed as a surplus lines agent under sub. (7).

(8)-‘SURPLUS LINES AGENTS, BROKERS AND GROUP POLICYHOLD-
ERS’ (a) Responszbzlzty An agent or broker, or any other person
who offers liability insurarice coverage under a group policy, may
not place insurance under this section with, or solicit the purchase
of coverage under a group policy issued by, an unauthorized
insurer if all of the following exist:

1. The insurer is financially unsound, engaging in unfair prac-
tices-or. otherwise substandard,

2. The agent, broker or other person fails to give the applicant
written notice of the insuret’s deficiencies.

3. The agent, broker or other person either knows of, or fails
to adequately investigate, the insurer’s financial condition and
general reputation.

(b) . Retention of notice. An agent, broker or group policy-
holder shall keep in its office for at least 5 years any notice pro-
vided under par. (a) 2.

(c) Financially sound. ‘To be financially sound for purposes
of par.(a) 1., an insurer must be able to satisfy standards compara-
ble to.those applred under the laws of this state to authorized insur-
ers.
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{(9). REQUIREMENTS FOR SURPLUS LINES POLICIES () Required
information. Every new or renewal insurance policy procured and
delivered under this section shall bear the name and address of the
insurance agent or broker who procured it and, except for ocean
marine insurance, shall have stamped or affixed upon it the fol-
lowing: ““This insurance contract is with an insurer which has not
obtained a certificate of authority to transact a regular insurance
business in the state of Wisconsin, and is issued and delivered as
a surplus line coverage pursuant to s. 618.41 of the Wisconsin
Statutes. Section 618.43 (1), Wisconsin Statutes, requires pay-
ment by the policyholder of 3% tax-on gross premium”; Every
ocean marine insurance policy shall have stamped or affixed upon
it the above statement except that the tax shall be one-half of one
per cent on gross premium:

(b) Additional required information. The policy shall mclude
a description of the subject of the insurance, and indicate the cov-
erage, conditions and term of the insurance, the premium charged
and premium taxes to be collected from the policyholder, and the
name and address of the policyholder and insurer. If the direct risk
is assumed by more than one insurer, the policy shall state the
names and addresses of all insurers and the portion of the entire
direct risk each has assumed. .

(10) .ISSUANCE OF EVIDENCE OF INSURANCE. Upon placing a
new or renewal coverage under this section, the agent or broker
shall promptly deliver to the policyholder or his or her agent evi-
dence of the insurance consisting either of the policy as issued by
the insurer ot, if the policy is not then available, a certificate, cover
note or other confirmation of insurance.

(11) ForM REGULATION. The cominissioner may by rule sub-
ject policies written under this sectionto as much of the regulation
provided by chs: 600 to 646 and 655 for comparable policies writ-
ten by authorized insurers as the commissioner finds to be neces-

sary to protect the interests of insureds and the public in this state.
History: 1971 ¢. 260; 1975 ¢. 371 ss 45, 50,1979 c. 89; 1979 ¢ 102 ss. 147, 236
6), (13), (21), 237;; 1981 c.20s 2202 (26) (a); 1985 a. 29, 332; 1987 a 247, 1989
a.1875.29
Independem actual notice to policyholder in absence of stamping or affixing infor-
mation required under'(9) (a) to policy held insufficient. Combined Investigative v
Scottsdale Ins;, 165 W (2d) 262, 477 NW (2d) 82 (Ct App. 1991)

618.415 Group liability insurance issued by an
unauthorized insurer. (1) NOTICE BEFORE TAKING APPLICA-
TION A person may not take an apphcatlon for liability-insurance
coverage under-a group liability insurance policy which is issued
by an unauthorized insurer and which is for a risk that resides or
is otherwise located in this state, unless before taking the applica-
tion the person gives the applicant clear and ptominent written
notice of all of the following:

(a) The insurer’s deficiencies, if any, under s.618.41(8)(a) 1.

(b) That the insurer has not obtained a certificate of authority
in this state and is not regulatcd in this state.

(c) That the risk is not protected by the Wisconsin insurance
security fund.

(d) Any other information: xequned by the commissioner by
rule. .

(2) Norice IN THE EVIDENCE OF INSURANCE ' A petson may not
provxde habxhty insurance coverage under a group insurance pol-
icy which is issued by an'unauthorized insurer to a member for a
risk that resides or is otherwise located in this state, unless the evi-
dence of insurance clearly and prominently includes all of the fol-
lowing:

(a) The information and notice required under s. 618.41 (9).

(b) That the risk is not protected b‘y the Wisconsin insurance

security fund.
© Any other mformatxon required by the commxssxonex by

rule.
History: 1987 a 247

618.42 Direct procurement of insurance. (1) Per-
MITTED DIRECT PROCUREMENT. Subject to the restrictions of this
section, any person seeking insurance may obtain it if no agent or
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broker resident or doing business in this state is involved and if
negotiations occur primarily outside this state. Negotiations by
mail occur within this state if a letter is sent from or to an address
in this state.

(2) REPORTS AND TAXATION. Every policyholder who procures
ot renews insurance otherwise subject to chs. 600 to 646 and 655
from any insurer not authorized to do business in this state, other

" than insurance procured under s. 618.41 and the renewal of guar-

anteed renewable insurance lawfully issued outside this state,
shall within 60 days after the insutance procured or renewed
report to the commissioner in such form as he or she requires and
pay the taxes specified by s. 618.43.

(3) PROHIBITED PLACEMENT WITH UNAUTHORIZED INSURERS.
(2) Sales of personal property. Any insurance on personal prop-
erty sold on the instalment plan or under a conditional sales con-
tract or equivalent security agreement under chs. 401 to 411 for
which a charge is made to the buyer as a part of the consideration
in the agreement of sale shall be placed with an insurer authorized
to do business in this state.

(¢c).- Compulsory insurance. Whenever the law of this state
requires a person to purchase insurance on risks in this state, the
person shall obtain it from an insurer authorized to do business in
this state, or under s. 618.41.

History: 1971 ¢ 260; 1979 ¢: 89; 1979 c. 102 5. 236 (5), (8);. 1981 ¢ 314; 1989
2 187s 29; 1991 a. 148, 304, 315; 1993 a. 213

618.43 Taxation of insurance written by unautho-
rized insurers. (1) BUSINESS SUBJECT TO TAXATION. (a) Except
ds provided in par, (b), insurers, agents, brokers and policyholders
are liable, as provided in sub. (2), for a premium tax of 3% of gross
premiums charged for insurance, excluding annuities, if any of the
following are satisfied:

1. The insurance is transacted under s. 618.41 (1) or 618.42.
2. The insurance is transacted by an unauthorized insurer
which is a risk retention group.
- 3. The insurance is transacted by an unauthorized insurer for
a risk purchasing group for coverage of risks which reside or are
otherwise located in this state.

(b) For ocean marine insurance, the tax required under this
subsection is 0.5% of gross premiums charged for the insurance.

(c). If the tax required under this subsection is not paid within
the time presctibed under sub. (3), the commissioner shall impose
a penalty of 25%, plus one percent per month from default until
payment. '

(d) Any insurance business transacted in violation of the law
is subject to a premium tax of 5% of gross premjums charged for
the insurance, except that for ocean marine insurance the tax is 2%
of gross premiums charged for the insurance.

- (2) PAYMENT OF 1AX.  The insurance agent or broker and the
policyholder are jointly and severally liable for the payment of the
tax requued under sub. (1) on business written under s. 618.41 ),
and the insurer, insurance agent or broker and policyholder are

jointly and severally liable for the payment of any other tax

tequired under sub. (1). The tax shall ultimately be paid by the
polic'yholder Absorption of the tax by either the agent or broker
or the insurer is an unfair method of competmon under s. 628.34
(2) (b).

(3) ACCOUNTING AND REPORTING The commissioner shall by
rule prescribe accounting and reporting forms and procedures for
insurers, agents.or brokers and policyholders for the purpose of
determining. the amount of the taxes owed, and the manner and
time of payment,

-(4) APPLICABILITY OF TAX LAW. Section 76.68 is apphcable to
any tax payable under this section,

(5) EXCLUSIVENATURE The tax under this section is in lieu of
all other taxes on insurance business and of fire department dues:

(6) ALrocatioN OF TAX If a policy covers risks that are only
partially located in this.state, the premium shall be reasonably
allocated among the states on the basis of risk locations in comput-
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ing the tax, except that all premiums received in this state or
charged on policies written or negotiated in this state shall be tax-
able in full under this section, with a credit for any tax actually
paid in another state to the extent of a reasonable allocation on the
basis of risk locations.

(7) TAXES AS TRUSTFUNDS. All premium taxes collected under
this section by an agent or broker or by an insurer are the property
of.this state. They shall be kept in a separate account and may not
be commingled with funds belonging to anyone else. -

(8) TAXES AS PREFERRED CLAIMS If the property of any agent
or broker is seized upon any process in any court in this state, or
when his or her business is suspended by the action of creditors
or put into the hands of any assignee, receiver or trustee, all taxes
and penaltiés due the state from him or her under this section are
preferred claims and the state is to that extent a preferred creditor.

History: 1971 ¢ 260; 1975 ¢. 371's 50;1979c. 1025s. 148, 237; 1987 a, 247

618.44 Effect of illegal contracts. An insurance con-
tract entered into in violation of this chapter is unenforceable by,
but enforceable against, the insurer. The terms of the contract are
governed by chs. 600 to 646 and 655 and rules promulgated there-
under: If the insurer does not pay a claim or loss payable under the
contract, any person who assisted in the procurement of the con-
tract is liable to the insured for the full amount of the claim or loss,
if the person knew or should have known the contract was illegal.
. 2lgist.ory: 1971 c 260; 1979¢.89; 1979 ¢.1025.236 (8); 1979 ¢. 177; 1989 a 187

618.45 ' Servicing of contracts made out of state.
(1) SERVICING PERMITIED. A nondomestic insurer which doesnot
have a certificate of authority to do business in this state under s.
618.12 may in this state collect premiums and adjust losses and do
all other acts reasonablyincidental thereto, with respect to con-
tracts lawfully made outside this state.

(2) CONTRACT CHANGES PROHIBITED. Nothing in sub. (1) shall
be interpreted to permit any renewal, extension, increase or other
substantial change in the terms of.any.contract under sub. (1)
unless: .

(a). It is permitted by s. 618.41; or

"(b) The contract is forlife or disability insurance; or

(c) Itis permitted by arule promulgated by the commissioner,
under circumstances in which the interests of the pohcyholder and
the public appear to be sufficiently protected.

History: 1971 ¢. 260.

618.47 Defense of action by unauthorized person.
(1) CoNDITIONS FOR FILING -No pleading, notice, order or process
in any court action or in any administrative proceeding before the
commissioner instituted against an unauthorized person under ss.

601.72 or 601.73 may be filed by or on' behalf of the unauthorized.

person unless the person either:

(a) Deposns with the clerk of the.court in which the actlon or

proceeding is pending, or with the commissioner in administrative
prdc‘eedings before the commissioner, bond with sureties in an
amount fixed by the court or the commissioner, sufficient to
secure the payment- of any probable final judgment or order. The
court, or the commissioner in administrative proceedings before
-the commissioner, may make an order dispensing with a deposit
or.bond where the person makes a satisfactory showing that in a
state of the United States he or she maintains funds or securities;
in'trust or otherwise, sufficient and available to satlsfy any proba-
ble final judgment or order; or

~. (b)Procures proper authonzatlon to do an 1nsurance business
in this state.

(2) PosTPONEMENT The court in‘any such action or proceed-
ing, or the-.commissioner in any administrative proceeding before
the: commissioner, may order any postponement necessary :to
afford the unauthorized person reasonable opportunity to comply
w1th sub.:(1).
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(3) ExcepTiON. Subsection (1) does not prevent an unautho-
rized person from filing a motion to quash a writ or to set aside ser-
vice on the ground that he or she has not done an insurance busi-

ness in this state.
History: 1971 ¢. 260; 1979 ¢. 102 ss. 149, 236 (5), (8).

618.48 Attorney fees. In an action against an unautho-
rized person upon a contract of insurance issued in violation of this
chapter, if the unauthorized person fails to make payment in
accordance with the contract for 30 days after the payment is due
and demand is made, and it appears to the court that the refusal was
without reasonable cause, the court may allow the plaintiff a rea-
sonable attorney fee and include the fee in any judgment that may
be rendered in the action. Failure of the unauthorized person to
defend any such action is prima facie evidence that the failure to
pay was without reasonable cause. If the unauthorized person
knew or should have known that the contract was in violation of
this chapter, the court may also award punitive damages.

History: 1971 ¢ 260

-618.49 Investigation, disclosure and taxation of
insurance contracts. (1) REPORT ON INSURANCE. Whenever
the commissioner has reason to believe that insurance has been
effectuated by or for any person in this state with an unauthorized
insurer, the commissioner may in writing order the person to
produce for examination all insurarice contracts and other docu-
ments cv1dencmg insurance contracts and other documents evi-
dencing insurance with both authorized and unauthorized insurers
and to disclose to the commissioner the amount of insurance,
name and address of each insurer, gross amount of pxemlum and
the name and address of any person who has assisted in the effec-
tuation of the i insurance: N

. (2) UNINSURED PROPERTY. The commissioner may order any
owner of property situated in this state, other than property owned
by a unit of government that maintains a public fire department
and furnishes full fire protection for the property, to furnish in
addition to the information furnished under sub. (1) information
about amounts paid to or credited to any insurance fund or other
reserve against loss or damage by fire. If the owner of the property
has not insured it, the owner shall pay under s. 601.93 (2) an
amount equal to 2% of the annual premium that would have been
charged for insuring such property by authorized insurers using
the rates promulgated by the rate service organization of which the
state insurance fund is a member or subscriber under s. 604.04 (5),
or-which is designated for that purpose by the commissioner.

~History: 1971 ¢.260; 1973 ¢.336; 1975 ¢/ 372 5. 41;:1975 c. 421; 1979c 34s.
2102 (26) (@

618,50 Reporting of illegal insurance. (1) Apusr-
ERS"'DUTY TO REPORT. ‘Every person investigating or adjusting any
loss or claim on a subject of insurance in this state shall promptly
repott to the commissioner every insurance policy or contract con-
nected with his or her investigation or settlement, of which he or
she knows, which has been entered into illegally by any insurer
not authorized to transact business in this state.

{3): ExcePTIONS. This séction does not apply to transactions in
this state involving a policy lawfully solicited, written, and deliv-
cred outside of this state covermg only’ subjects of insurance not

Sju\.aut, xvvatvu Of eXpieSSAJ o uﬁ yvuuunvd in this state at T.ue

ume of issuance. :
History: 1971 c. 260; 1979 ¢. 102; 1981 ¢ 38

61 8.61 Reciprocal enforcement of foreign decrees.
(1) DerINITIONS. In this section:

(a) ‘Foreign decree” means any decree or order of a court
located in a reciprocal state, including a court of the United States
located therein, against any insurer authorized to do business in
this state,

- (b) “Reciprocal state” means any state the laws of which con-
tain procedures substantially similar to those specified in this sec-
tionfor the enforcement of ‘decrees or orders issued by courts
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located in other states against any insurer authorized to do busi-
ness in the reciprocal state, and which in turn recognizes this state
as a reciprocal state under its law.

(2) LisT OF RECIPROCAL STATES. The commissioner shall deter-
mine which states qualify as reciprocal states and shall maintain
a list of them

(3) ENFORCEMENT OF WISCONSIN DECREES OR ORDERS. The
attorney general upon request of the commissioner may proceed
in the courts of this state or any other state to enforce an order or
decision issued in this state in any court proceeding or in any
administrative proceeding before the insurance commissioner.

(4) ENFORCEMENT OF FOREIGN DECREES OR ORDERS  (a) Filing.
A copy of any foreign decree authenticated in accordance with the
statutes of this state may be filed in the office of the clerk of the
circuit court for Dane county. The clerk, upon verifying with the
commissioner that the decree or order qualifies as a “foreign
decree”, shall treat jt in the same manner and it shall have the same
effect as a decree of a circuit court of this state. Itis subject to the
same procedures, defenses and proceedings for reopening, vacat-
ing, or staying as a decree of a circuit court of this state and may
be enforced or satisfied in like manner.

(b) Notice of filing. 1. At the time of the filing of the foreign
dectee, the filer shall deposit with the clerk of the court an affidavit
setting forth the name and last-known post—office address of the
defendant in this state.

2. Promptly upon the filing of the foreign decree and the affi-
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davit, the clerk shall mail notice of the filing of the foreign decree
to the defendant at the address given and to the commissioner and
shall note the mailing in the docket. In addition, the attorney gen-
eral may mail a notice of the filing of the foreign decree to the
defendant and to the commissioner or the commissioner may mail
such a notice to the defendant, and either may file proof of mailing
with the clerk. Failure of the clerk to mail notice of filing shall not
affect the enforcement proceedings if the attomey general or com-
missioner has filed proof of mailing.

3. No execution or other process for enfoxcement of a foreign
decree shall issue until 30 days after the decree is filed.

(¢) Stay. 1. If the defendant shows the court that an appeal
from the foreign decree is pending or will be taken, or that a stay
of execution has been granted, the court shall stay enforcement of
the foreign decree until the appeal is concluded, the time for
appeal expires, or the stay of execution expires or is vacated, upon
proof that the defendant has furnished the security for the satisfac-
tion of the decree required by the state in which it was rendered.

2. If the defendant shows the court any ground upon which
enforcement of a decree of any county or circuit court of this state
would be stayed, the court shall stay enforcement of the foreign
decree for an appropriate period, upon requiring the same security
for satisfaction of the decree as is required in this state.

(d) Fees. Any person filing a foreign decree shall pay to the
clerk of court the same fees for any enforcement proceeding as are
provided for decrees of the circuit courts.

History: 1971 ¢ 260; 1977 ¢ 449; 1983 a 189.




	93Stat0618.pdf 

