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CHAPTER 944
CRIMES AGAINST SEXUAL MORALITY

LEGISLATIVE INTENT 944.205 Photographsmotion pictures, videotapes or other visual representations
944.01 Intent. showingnudity.
SEXUAL CRIMES WHICH AFFECT THE RMILY. 944.21 Obscene material or performance.
944.05 Bigamy. 944.23 Making lewd, obscene or indecent drawings.
944.06 Incest. PROSTITUTION.
FORNICATION; ADULTERY; GRATIFICATION. 944.30 Prostitution.
944.15 Fornication. 944.31 Patronizing prostitutes.
944.16 Adultery. 944.32 Soliciting prostitutes.
944.17 Sexual gratification. 944.33 Pandering.
OBSCENITY. 944.34 Keeping place of prostitution.
944.20 Lewd and lascivious behavior 944.36 Solicitation of drinks prohibited.
LEGISLATIVE INTENT 944.17 Sexual gratification. (1) In this section, “in public”

meansn a place where or in a manner such that the person knows

944.01 Intent. The state recognizes thahits a duty to encour Or has reason to know that his or her conduct is observable by or
agehigh moral standardsAlthough the state does not regulate thin the presence of persons other than the person with whom he or
private sexual activity of consenting adults, the state does not ceheis having sexual gratification.
doneor encourage any form of sexual conduct outside the institu (2) Whoever does angf the following is guilty of a Class A
tion of marriage. Marriage is tHeundation of family and society misdemeanor:
Its Stab|l|ty is basic tO morality andvilization, and of vital inter (a) Commits an act of sexual gratification in public involving
estto society and this state. the sex ogan of one person and the mouth or anus of another

History: 1983 a. 17 (c) Commits an act of sexual gratification involving his or her
sexorgan and the sex gan, mouth or anus of an animal.

(d) Commits an act of sexual gratification involving his or her

944.05 Bigamy. (1) Whoever does any dhe following is sexorgan, mou_th or anus and the segar of an animal. .
guilty of a Class E felony: (3) Subsectiorf2) does notpply to a mothes breast-feeding

: — . .. of her child.
(a) Contracts a marriage in this state wkttowledge that his History: 1977 c. 1731983 a. 171987 a. 3321995 a. 165

or her prior marriage Is not dissolved; or Section944.17(1), 1965 stats., is not unconstitutionally vague or overbroad. Jones
(b) Contracts a marriage in this state with knowledge that thétate 55 Ws. 2d 742200 N.W2d 587

prior marriage of thggerson he or she marries is not dissolved; or
(c) Cohabits in thistate with a person whom he or she married

outsidethis state with knowledge that his or her own prior-mar o .

riagehad not been dissolved or with knowledge that the prior m&44.20 Lewd and lascivious behavior. (1) Whoever does

riageof the person he or she married had not been dissolved.any of the following is guilty of a Class A misdemeanor:
(2) In this section “cohabit” means to live together under the (&) Commits an indecent act of sexual gratification with

representation or appearance of being married. anotheNVlth knoWledge that they are ihe presence Of Others; or

History: 1977 c. 1731993 a. 486 (b) Publicly and indecently exposes genitals or pubic area.

944.06 Incest. Whoever marries ohas nonmarital sexual of r(%)r CShLJiItzjs.,ectloml) does noapply to a mothes breast-feeding

intercoursewith a person he or she knows is a blood relative andigiov - 1977 ¢, 1731983 a. 171989 a. 311995 a. 165
S_UCh relative is 'nfac_t relate_d_'n a degree within V_Vh|Ch th? mar «pyplicly” is susceptible to a construction that will avoid the question of constitu
riage of the parties is prohibited by the law of this state is guiliynal overbreadth, by limiting the application of the statute to constitutionalty per

SEXUAL CRIMES WHICH AFFECT THE RMILY.

OBSCENITY.

missiblegoals of protecting children from exposure to obscenity and preventing
of a Class C felony assault®n sensibilities of unwilling adults in publi®keichenbeger v Warren,319
History: 1977 c. 173 F. Supp. 1237
FORNICATION; ADULTERY; GRATIFICATION. 944.205 Photographs, motion pictures, videotapes or

other visual representations showing nudity. (1) In this
944.15 Fornication. (1) In this section, “inpublic” means in section,“nudity” has the meaning given in@48.11 (1) (d)
aplace where on a manner such that the person knows or has rea (2) Whoever does any of tHellowing is guilty of a Class E
sonto know that his oher conduct is observable by or in the pregelony:

enceof persons other than the person with whom he or she-s haV(a) Takes a photograph or makes a motion picture’ Videotape

ing sexual intercourse. or other visual representation or reproduction that depicts nudity
(2) Whoeverhas sexual intercourse in public is guilty of avithoutthe knowledge and consent of the person who is depicted

ClassA misdemeanor nude,if the persorknows or has reason to know that the person
History: 1977 c. 1731983 a. 1727, 1987 a. 332 who is depicted nude does not know of and consent to the taking

944.16 Adultery. Whoever doegither of the following is 8{sw;$$§rg;ghniag%cg%%r?eppr:,bg?élt?onnP'Cture’ videotape or other

gu”ty of a Cla_ss E femny: . . NOTE: Par. (a) was held to unconstitutionally overboad in State v. Stevenson,
(1) A married persomwho has sexual intercourse with a persozp00wi 71, 236 Ws. 2d 86 613 N.W.2d 90

notthe married persos'spouse; or (b) Possesses or distributes a photograph, motion picture, vid
(2) A person who has sexual intercoursith a person who is €otapeor other visual representation or reproduction that depicts
marriedto another nudity and that was taken or magéhout the knowledge and con
History: 1977 c. 1731993 a. 486 sentof the person who is depictedde, if the person knows or has
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reasorto know that the@photograph, motion picture, videotape or (3) Whoeverdoes any of the following with knowledge of the
other visual representation or reproduction was taken or madearacteand content of the material or performanoé for com
without the knowledge and consent of the person who is depictaércialpurposes is subject to the penalties under (&)b.

nude. (a) Imports, prints, sells, has his or her possession for sale,
3) Notwiths.tandingsub.(.Z) (a) and (b), if the person in a publishesgxhibits, or transfers any obscene material.
photographmotion picture, videotape or other visual representa (b) Produces or performs in any obscene performance.

tion or reproduction is a child and the making, possessidisor ( : . :
- : ; : ¢) Requires, as a condition to the purchase of periodibals,
tribution of the photographmotion picture, videotape or othera retailer accept obscene material.

visualrepresentation or reproduction does not vicia@d8.050r ) .
948.12 a parentguardian or legal custodian of the child may do (4) Whoeverdoes any of the following with knowledge of the
any of the following: characterand content of the material is subject to piemalties

(a) Make and possess the photograph, motion picture,-\/idé@derSUb'(s)' " .
tape or other visual representation or reproduction of the child. (&) Transfers or exhibits any obscene matettab person
(b) Distribute a photograph, motion picture, videotape or othépderthe age of 18 years. N
visual representation or reproduction made or possessed undefb) Has in his or her possession with intent to transfexloibit
par.(a) if the distribution is not for commercial purposes. to a person under the age of 18 years any obscene material.
(4) This section does not apply @ person who receives a (5) (&) Except as provided under pafis) to (e), any person
photographmotion picture, videotape or other visual representsiolating sub.(3) or (4) is subject to a Class A forfeiture.
tion or reproduction of a child from a parent, guardian or legal cus (b) If the person violating suk3) or (4) has one prioconvic
todian of the child under sul{3) (b), if the possession and dis tion under this section, the person is guilty of a Class A misde
tribution are not for commercial purposes. meanor.

History: 1995 a. 249 (c) If the person violating sul§3) or (4) has 2 or more prior
944.21 Obscene material or performance. (1) Theleg convictionsunder this section, the person is guilty of a Class-D fel

islatureintends that the authority to prosecute violationghisf ony. ) .

sectionshall be used primarily to combtiie obscenity industry _ (d) Prior convictions under pargh) and (c) apply only to
andshall never be used for harassment or censorship purpddé@nsesoccurring on or after June 17, 1988.

againstmaterials or performances having serious artistic, literary (€) Regardless of the number of prior convictions, if the viola
political, educational or scientific value. The legislature furthgion under sul(3) or (4) is for a wholesale transfer or distribution
intendsthat the enforcement ahis section shall be consistentof obscene material, the person is guilty of a Class D felony
with the first amendment to the U.S. constitutianticle |, section (5m) A contract printer or employee or agent of a contract
3, of the Wisconsin constitutiomnd the compelling state interesiprinter is not subject to prosecution for a violation of s(#).

in protecting the free flow of ideas. regardingthe printing of material that is not subject to the contract
(2) In this section: printer’s editorial review or control.
(&) “Community” means this state. (6) Eachday a violation under suf8) or (4) continuesonsti
(b) “Internal revenuecode” has the meaning specified in stutesa separate violation under this section.
71.01(6). (7) A district attorney may submé case for review under s.
(c) “Obscenamaterial” means a writing, picture, sound reeordl65.25 (3m) No civil or criminal proceeding under this section
ing or film which: may be commenced against any person for a violation of(3ub.

1. The average persoapplying contemporary community or (4) unless the attorney genedeitermines under $65.25 (3m)
standardswould find appeals tthe prurient interest if taken as athatthe proceeding may be commenced.

whole; (8) (a) The legislature findthat the libraries and educational
2. Under contemporary community standards, descobesinstitutionsunder par(b) carry out the essential purpose of mak
showssexual conduct in a patentlyfefsive way; and ing available to all citizens a current, balanced collection of books,

referencematerials, periodicals, soundcordings and audiovi

sual materials that reflect the cultural diversity and pluralistic
“ " . _— natureof Americansociety The legislature further finds that it is

(d) “Obscene performance” means a live exhibition before ﬂ’ﬁthe interest of the state fwotect the financial resources of

audiencewhich: ) _librariesand educational institutions from being expenddiiin
1. The average persoapplying contemporary community gation and to permit these resources to be used tabatest

standardswould find appeals tthe prurient interest if taken as agytentpossible for fulfilling the essential purpose of libraries and
whole; educationalnstitutions.

2. Under contemporary community standards, descobes ) Ng person whis an employee, a member of the board of
showssexual conduct in a patentlyferfisive way; and directorsor a trustee of any of the followingliable to prosecu

3. Lacks serious literanartistic, political, educational or tion for violation of this section for acts or omissions while in his

3. Lacks serious literanyartistic, political, educational or
scientific value, if taken as a whole.

scientific value, if taken as a whole. or her capacity as an employeemnember of the board of directors
(e) “Sexual conduct” means the commission of any of the fadr a trustee:
lowing: sexual intercourse, sodombpestiality necrophilia, 1. A public elementary or secondary school.

humanexcretionmasturbation, sadism, masochism, fellatio-cun . ) .
nilingus or lewd exhibition of human genitals. 2. Aprivate SChOO_I’ as defl_ned |n1§.5.0Q1 (3n)

() “Wholesale transfer or distribution of obscene materia{’i’on?;hgny school dkring vocational, technical or adult educa
meansany transfer for a valuable consideratafrobscene mate ’ ) )
rial for purposes of resale or commercial distribution; or any dis @ IS a technical college, issthool approved by the educa
tribution of obscene materifr commercial exhibition. “Whole tional approval board under 45.540r is a school described in s.
saletransfer or distribution of obscene material” does not requif®-54(1) () 6, 7. or8.; and
transferof title to the obscene material to the purchafistributee b. Is exempt from taxation under sectio®l (c) (3) of the
or exhibitor internalrevenue code.
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4. Any institution of higher education that accredited, as Aslong as someone compensates another for engaging in nonmarital sex, the ele

; : ; mentsof prostitution arenet. The person making payment need not engage in the
describedn s.39.30 (1) (d)and is exempt from taxatiamder ¢, aiact. State wKittilstad, 231 Ws. 2d 245603 N.W2d 732(1999).

section501 (c) (3) of the internal revenue code.

5. A library that receives funding from any unit of govern944.31 Patronizing prostitutes. Any person who enters or
ment. remainsin any place of prostitution with intent to have nonmarital

(9) In determining whether material obscene under sul2) sexualintercourse or to commit act of sexual gratification, in

(c) 1.and3., a judge or jury shall examine individual pictures oPUPliC or in private, involving the sexgan of one person and the
passages in the context of the work in which they appear mouthor anus of anothemasturbation or sexual contact with a

L . P . . rostituteis guilty of a Class A misdemeanor
(10) The provisions of this section, including the prowsnong e
of sub.(8), are severable, as provided ir980.001 (1). History: 1977 ¢. 1731979 ¢. 2211983 . 17
History: 1977 c. 1732721987 a. 4161993 a. 3991995 a. 254.9154 (1) 1997  944.32 Soliciting prostitutes. Except aprovided under s.

a.27,1999 a. 9 . . L
The suficiency of an obscenity complaint and the correctness ofifistyuctions 948.08 whoever Imemlona”y solicits or causes any person to

arediscussed. State $impson56 Ws. 2d 27201 N.W2d 558 practiceprostitutionor establishes any person in a place ofpros
To chage a defendant witthe possession or sale of obscene materials the cofiitution is guilty of a Class D felony

plaintmust allege that the defendant knew the nature of the materialsge tetr History: 1977 c. 1731987 a. 332

heacted "feloniously” is insticient to chage scienter State vSchneidgre0 Ws. Section944.32, 1985 stats., prohibiting solicitation of prostitutes, doesiolate

2d 563 211 N.W.2d 630 . _ o _ right of free speech. Shillcutt Btate74 Ws. 2d 642247 N.W2d 694

_ NOTE: The preceding annotations elate to this sectioras it existed prior to This section is not unconstitutionally vague or overbroad and its penalty is-not dis

its treatment by 1987 Wis. Act. 416. ortionate.State vJohnson108 Ws. 2d 703324 N.W2d 447(Ct. App. 1982).

- e - ro
This section is not unconstitutionally overbroad or vague. States are not prever?t S :
from deviating from théliller v. Calif. 413 U.S. 15language in regulatingbscenity N%\j{ozndeg%/(gcatm Aspgotlggéa)lement of the crime. Stateluff, 123 Ws. 2d 397367

Juryinstructions that use synonymous or explanatnys not used ikliller are not
improper. County of Kenosha.\C. & S. Management, In223 Ws. 2d 373588 . .
NW.2d 235(1995')_ _ _ g o ? 944.33 Pandering. (1) Whoeverdoes any of the following

A telephone survey regarding community standards is irrelevant. A retewant js gu||ty of a Class A misdemeanor:
vey must address whether the material at issue depicts acts in a patemjve .. . .
mannerand appeals to therurient interest. County of Kenoshalr & S. Manage (a) Solicits another to have nonmarital sexual intercourse or to
ment, Inc. 223 Ws. 2d 373588 N.W2d 236(1999). commit an act of sexual gratification, in public or in private,

Contemporarcommunity standards must be applied by juries in accordance wj ;
their own understanding of the average tolerance of the average person in their ﬁr‘ﬁowmg the sex aan of one person and the mouth or anus of

munity. The community to be considered is the state. Material is obscene if it appeiitothermasturbation or sexual contact with a person the solicitor
to prurient interest, not if it intends or attempts to appeal to pruri@est. State  knowsis a prostitute; or

v. Tee & Bee, Inc229 Ws. 2d 446600 N.W2d 230(Ct. App. 1999). . - . . e
The federal constitution does not mandate that juries be instructed to apply stan (b) With intent to facilitate another in having nonmarital inter

dards of a hypothetical statewide communilgnkins vGeogia, 418 U.S. 153 courseor committing an aabdf sexual gratification, in public or in
A motion picture cannot be seized without a prior adversary hearing. Detco, Ipeivate,involving the sex @an of one person and the mouth or

v. Neelen356 F Supp. 289 : . :
Behindthe Curtain of Privacy: How Obscenity Law Inhibits the Expression o?.m‘ISOf anothermasturbation or sexual co_ntact Wlth a prostitute,
IldeasAbout Sex and GendePeterson. 1998 WLR 625. directsor transports the person to a prostitute or directs or-trans

From Ulysses to Portnoy: A pornography primgich, 53 MLR 155. ports a prostitute to the person.

) ) ) (2) If theperson received compensation from the earnings of
944.23 Making lewd, obscene or indecent drawings. the prostitute, such person is guilty of a Class C felony
Whoevermakes any lewd, obscene or indecent drawing or writing (3) In a prosecution under this section, it is competerthier
in public orin a public place is guilty of a Class C misdemeanatate to prove other similar acts by the accused for the purpose of
History: 1977 ¢. 173 showingthe accused’intent and disposition.
History: 1977 c. 1731979 c. 221355 1983 a. 171993 a. 486
PROSTITUTION.
944.34 Keeping place of prostitution. Whoever intention

94430 Prostitution. Any person whantentionally does any &y does any of the following is guilty of a Class D felony:

of the following is guilty of a Class A misdemeanor: (1) Keeps a place of prostitution; or
(1) Hasor offers to have orequests to have nonmarital sexual (2) Grantsthe use or allows the continued use of a place as a
intercoursefor anything of value. place of prostitution.

2) C it f t it ts t it tHis,tory: 1977 c. 173
( ) OMMILSOr Ofrers to COMmMIt Or requests 10 commit an act p conviction under sub. (2) requires proof that the defendant has autioority

of sexual gratification, ipublic or in private, involving the sex excludethose engaging in prostitution from the use of the diacprohibited acts.

organof one persoand the mouth or anus of another for anythinghillcuttv. State74 Ws. 2d 642247 N.w2d 694 _ .
of value ~ Undersub. (2), “grants the use” requires the prosecution to prove a sifigteaaf
' tive approval of the use of themises as a place of prostitution, while “allows the
(3) Is an inmate of a place of prostitution, continueduse of” requires proof of intentional but passieguiescence or toleration
of the use on more than one occasion. Johns8tate 76 Ws. 2d672 251 N.W2d
(4) Masturbatesa person or éérsto masturbate a person orgzs

requestgo be masturbated by a person for anything of value. o . o .
(5) Commitsor offers to commit or requests to commit an ac¥44-36  Solicitation of drinks prohibited. Any licensee,
of sexual contact for anything of value. permitteeor bartender of a retail alcohol beverage establishment
History: 1977 c. 1731979 c. 2211983 a. 171993 a. 213 covered by a license or permit issued unded2b.who permits
In order for a female prostitute to avoid prosecution upon equal protection grour@g,entertainer or employee to solicitdeank of any alcohol bever
it must be shown that the failuie prosecute male patrons was selective, persisterige,as defined in £25.02 (1) or any other drink from a customer

s\;?é:‘rgglq%tgr2y4gnlgl\v/\\lllgzjogééustlﬂable prosecutorial discretion. Stalehnson74 onthe premises, or any entertainer or empluybe solicits such

Prosecutingor solicitationunder s. 939.30 rather than for prostitution under drinks from any customeis guilty of a Class B misdemeanor
944.30did not deny equal protection. SearState94 Wis. 2d 128287 N.w2d 785 History: 1975 c. 3%.675x 1975 ¢.199 Stats. 1975 s. 944.36977 c. 1731981
(1980). c.79

A prostitution raid focusing only on female participants amounts to selective pro Legislative Council Note, 1981:The amendment to s. 944.36 reflectsabmbin
secutionin violation of equal protectionThe applicable constitutional analysis is dis ing of s. 66.054 and ch. 176 into one chaptkr 125, and the definition tdlcohol
cussed.State vMcCollum,159 Ws. 2d 184464 N.W2d 44(Ct. App. 1990). beverage'in that chapter[Bill 300-A]
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