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CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

968.01 Complaint. 968.27 Definitions.

968.02 Issuanceand filing of complaints. 968.28 Application for court order to intercept communications.

968.03 Dismissal or withdrawal of complaints. 968.29 Authorizationfor disclosure and use of intercepted wire, electronic or oral
968.04 Warrant or summons on complaint. communications.

968.05 Corporations or limited liability companies: summons in criminal case$68.30 Procedurdor interception of wire, electronic or oral communications.
968.06 Indictment by grand jury 968.31 Interceptionand disclosure of wire, electronic or oral communications
968.07 Arrest by a law enforcementfifer. prohibited.

968.075 Domestic abuse incidents; arrest and prosecution. 968.32 Forfeitureof contraband devices.

968.08 Release by law enforcemenfioér of arrested person. 968.33 Reports concerning intercepted wire or oral communications.

968.085 Citation; nature; issuance; release of accused. 968.34 Use of pen register or trap and trace device restricted.

968.09  Warrant on failure to appear ) 968.35 Application for an order for a pen register or a trap and trace device.
968.10  Searches and seizures; when authorized. 968.36 Issuance of an order for a pen register or a trap and trace device.
968.11  Scope of search incident to lawful arrest. 968.37 Assistancen the installation and us¥ a pen register or trap and trace de
968.12 Search warrant. ) ) vice.

968.13 Search warrant; property subject to seizure. 968.38 Testingfor HIV infection and certain diseases.

968.135 Subpoena for documents.

968.14 Use of force.

968.15 Search warrants; when executable.

968.16 Detention and search of persons on premises.
968.17 Return of search warrant.

968.18 Receipt for seized property

968.40 Grand jury

968.41 Oath or afirmation of grand jurors.
968.42 Presiding juror and clerk.

968.43 Reporter; salary; assistant.
968.44 Witnesses.

968.19 Custody of property seized. 968.45 Witness rights; transcripts.
968.20 Return of property seized. 968.46  Secrecy.
968.205 Preservation of certain evidence. 968.47  District attorneywhen to attend. . o
968.21 Search warrant; secrecy 968.48  Attendance;absence; excuse; number required for grand gession;
968.22 Effect of technical irregularities. numberrequired to concur in indictment.
968.23 Forms. 968.49 Fine for nonattendance.
968.24 Temporary questioning without arrest. 968.50 Report progress and return indictments.
968.25 Search during temporary questioning. 968.505 Procedure upon disctge of grand jury
968.255 Strip searches. 968.51 Indictment not to be disclosed.
968.256 Search of physically disabled person. 968.52 Votes not to be disclosed.
968.26 John Doe proceeding. 968.53 When testimony may be disclosed.
Cross—reference: See definitions in €67.02 A complaint is not defective because, bamedtatements to anficer that cannot

be admitted at the trialMiranda warnings were not given. Suelm objection is
968.01 Complaint (1) “Facsimile machine” has the mean Waivedif not raised prior to trial. Gelhaar State 58 Ws. 2d 547207 N.W2d 88
. : (1973).

Ing given in $.134.72 (1) (a) To chage a defendant with the possession or sale of obscene materials, the com
(2) Thecomplaint is a written statementthie essential facts plaintmust allege that the defendant knew the nature of the materialsga ohact

constitutingthe ofense chaged. A person may make a complaing‘fl“,f\le'\‘,’v”;%”gg’a(ii;’;g‘)‘ﬁcie”t to chage scienter State vSchneide60 Ws. 2d 563

on [nformation and belief. Except as prOVid.BG.Ub.(3), the com A complaint based on a policdioér’s sworn statement of what the alleged victim
plaint shall be made upon oath before a district attorney or jud@cribecas having actually happened met the test of reliability of the informer and
i i i constitutedprobable cause for a magistrate to issue a warrant for the arrest of the
aSprOVIded in this Chapter . . defendant.Allison v. State 62 Ws. 2d 14214 N.W2d 437(1974).
(3) A person may Comply with SU@) if he or she makes th? An absolute privilege attached to alleged defamatory statements made by the
oathby telephone contact with the district attorney or judge, sigdfendanabout the plaintifto anassistant district attorney in seeking the issuance

the statement and immediately thereafter transmits a copy of e criminal complaintBergman v Hupy 64 Wis. 2d 747221 N.W2d 898(1974).

; ot ; ; e A criminal complaint sdiciently alleges probable cause that the defendant has
signedstatement to the district attorney or judgping a facsimile committedthe alleged dénse when it recites that a participant in the crime has ad

machine. The person shall also transmit the original signed-stagittedhis own participation and implicates the defendant, sinceference may be
ment,without using a facsimile machine, to the district attorn%%s'g‘%bzlg?‘\{\é? {S% t)he participant is telling the truth. fRuState5 Wis. 2d713
OrJUdge' If the complalnt is filed, both the orlglnal and the co A complaint, alleging that the defendantdiarized arailer at a construction site,

shallbe filed under s968.02 (2) basedn part upon the hearsay statements of the construction foreman that tools found

History: 1989 a. 3361995 a. 351 in the defendant’automobile had been locked in the traileas suicient to satisfy

To be constitutionally sfitient to support the issuance of an arrest warrant and tbetwo-pronged test dkguilar. Anderson vState56 Ws. 2d 233223 N.W2d 879
showprobable cause,@mplaint must contain the essential facts constituting the of1974).
fensechaged. A complaint was fatally defective in merely repeating the languagein determining the sfi€iency a of acomplaint, the credibility of informants or wit
of the statute allegedly violated. Stat&Mlliams, 47 Wis. 2d 242177 N.W2d 61l nessess adequately tested by the 2—prongglilar standard. State Marshall, 92
(1970). Wis. 2d 101 284 N.w2d 592(1979).

_Fora chage of resisting arrest, a complaint stated in statutory language Wias suf A criminal complaint may be attacked when there has been an omission of critical

cientand naurther facts were necessa§tate v Smith 50 Wis. 2d 460184 N\W2d  materialwhen inclusion is necessary for an impartial judge to determine probable

889(1971). cause. State vMann,123 Wis. 2d 375367 N.W2d 209(1985).

A complaint is suicient as to reliability of hearsay information if thdicér mak Neithera presumption of prosecutor vindictivenessctual vindictiveness was
ing it states that it is based on a written statement of the minor victim offémsef foundwhen, following a mistrial resulting from a hung juttye prosecutor filed in
charged. State vKnudson51 Wis. 2d 270187 N.W2d 321(1971). creasecthages and then tdred to accept a plea lgain requiring a guilty plea to

A disorderly conduct complaint, which alleged that the defendant at atitated theoriginalchages. Adding additional chges to obtain a guilty plea does no more
andplace violateds. 947.01 (1) by interfering with the policdioér—complainant thanpresent the defendant with the alternative ajderg trial orfacing chages on
while he was taking another person into custody and that thgecivas based on the which the defendant is subject to prosecution. Statehnson, 2000 W1 1232Wfs.
complainant'personal observations, met the test of legéicgricy and did not lack 2d 679 605 N.W2d 846
specificity so as to invalidate a conviction. StateBecker51 Ws. 2d 659188 Thetest of a complaint is of minimal adequacy in setting forth the essential facts
N.W.2d449(1971). establishingorobable cause through a common sense, and not hypertechnical, evalu

A defendant waives objections to thefigncy of a complaint by not objecting ation. Only afidavits specifically incorporated into the complaint may be used to
beforeor at the time of pleading to the information. DayState52Wis. 2d 122 = showprobable cause, but the legal term of art, “incorporated by reference,” need not
187 N.w2d 790(1971). beused; the term “attached” was ficient. State vSmaxwell, 2000 WI App 112,

A complaint is a self-contained char and it alone can be considered in determin235Wis. 2d 230612 N.w2d 756
ing probable cause. Fadtat would lead a reasonable person to conclude that a crimeg=ormssimilar to the uniform tréi citations that are used as complaintsitiate
wascommitted by the defendant must appear within the 4 corners of the documeritninal prosecutions in certain misdemeanor casessuficient to confer subject
Statev. Haugenb2 Wis. 2d 791191 N.w2d 12(1971). matterjurisdiction on the court, but any conviction that results from thegrin the
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mannerdescribed in the opinias null and void; ss. 968.02, 968.04, 971.01, 971.04udgein the county in which the fense alleged in the complaint
971.05and 971.08 are discussed. 63 AGgn. 540. was committed, and the summons shall be returnable before the

968.02 Issuance and filing of complaints. (1) Except as circuit court of the county in which thefehse alleged in the ceam

otherwiseprovided in this sectior complaint chajing a person Plaintwas committed. o

with an ofense shall be issued only by a district attornethef _ (¢) A judge may specify geographical limits for enforcement
county where the crime is alleged to have been committed. 9@ warrant.

complaintis issued when it is approved for filing by the districtat  (d) An examination of the complainant or witness under sub.
torney. The approval shall be in the form of a written endorsemd@) may takeplace by telephone on request of the person seeking
on the complaint. the warrant or summons unless good cause to the contrary ap

(2) After a complaint has been issued, it shall be filed withREars. The judge shall place each complainant or witness under
judgeand either a warrant or summons shall be issued or the c&@thand arrange for all sworn testimony to be recorded, either by

plaint shall be dismissed, pursuant t968.03 Such filing com @ Stenographic reporter or by mearisa voice recording device.
menceshe action. Thejudgeshall have the record transcribed. The transcript: certi

(3) If a district attorney refuses or is unavailable to issuel§d s accurate by the judge or reporéer appropriate, shall be

complaint,a circuit judge may permit the filing of a complaint, if /cd With the court. If the testimony wascorded by means of a

the judge findsthere is probable cause to believe that the persgfice recording device, thizidge shall also file the original-re
cordingwith the court.

to be chaged has committed anfefse after conducting a hear .
ing. If the district attorney has refused to issue a complaint, he or(2) SUMMONS. (@) In any casthe district attorneyafter the

sheshall be informeaf the hearing and may attend. The heaririﬁsu"’mc,EDf a complaint, may issue a summons in lieu of reguest
shallbe ex parte without the right of cross—examination. ing the issuance d warrant. The complaint shall then be filed

(4) If the alleged violator under948.55 (2)or 948.60 (2) (c) with the cler_k. . . .

is or was the parent or guardian of a child who is injured or dies(P) In misdemeanor actions where the maximum imprison
asa result of an accidental shooting, the district attorney may céentdoes not exceed 6 months, the judge shall issue a summons
sider,among other factors, the impact of the injuryleath on the insteadof a warrant unless the judge believes that the defendant
allegedviolator when deciding whether to issae€omplaint re  Will not appear in response to a summons.
gardingthe alleged violation. Thisubsection does not restrict the (C) If a person summoned fails to appear in response to-a sum
factorsthat a district attorney may consider in decidivigether monsissued by a district attornepe district attorney may pro
to issue a complaint regarding any alleged violation. ceedto file the complaint as provided in@68.02and, in addition

History: 1977 c. 4491991 a. 1391999 a. 185 to endorsing his or her approval on the complaint, shall endorse

A judge abused his discretion in barring the public from a hearing under sub. (§donthe complaint the fact that the accused failed to respond to
Stateex rel. Newspapers Circuit Court,124 Ws. 2d 499370 N.W2d 209(1985).

A judges order under sub. (3) is not appealable. GavcuMgroney127 Ws. 2d asummons.

69, 377 N.w2d 201(Ct. App. 1985). (3) MANDATORY PROVISIONS. (@) Warrant. The warrant shall:
Sub.(3) does not give a trial court authority to order a district attorney to fie-dif i iti i i

entor additional chayes than thosalready brought. Unnamed Petitioneival- 1. Bein writing and Slgned py the JUdge' .

worth Circuit Ct.,157 Ws. 2d 157458 N.W2d 575(Ct. App. 1990). 2. State the name of the crime and the sectiorgeldamd

Formssimilar to the uniforntrafiic citation that are used as complaints to initiatenumberof the section alleged to have been violated.
criminal prosecutions in certain misdemeanor casessuficient to confer subject f .
matter jurisdiction on the court but any conviction that results from their use in the 3. Have attached to it a copy of the complaint.
mannerdescribed in the opinios null and void; ss. 968.02, 968.04, 971.01, 971.04, 4. State the name of the person to be arrested, if known, or if

971.05,and 971.08 are discussed. 63 A@gn. 540. . L
Judicial scrutiny of prosecutorial discretion in decision tmtfile complaint. notknown, designate thgerson to be arrested by any description

Becker. 71 MLR 749 (1988). by which the person to be arrested can be identified with reason
o _ ) ablecertainty
968.03 Dismissal or withdrawal of complaints. (1) If 5. State the date when it was issued and the name of the judge

thejudge does not find probable cause to believe thaffanse whoissued it together with the title of the judgefice.
hasbeen committed or that the accused has committed it, the judgeg  command that the person against whbencomplaint was

shallendorse such finding on the complaint &feithe complaint  madebe arrested and brought beftne judge issuing the warrant,

with the clerk. or, if the judge is absent or unable to act, before some other judge
(2) An unserved warrant or summons shallthat request of in the same county
the district attorneybe retured to the judge who may disnties 7. The warrant shall be in substantially the following form:

action. Such request shall be in writing, it shall state the reas
thereforin writing and shall be filed with the clerk. BFATE OF WISCONSIN,

L . : - ... County
(3) The dismissals in subgl) and(2) are without prejudice. 4 .
History: 1993 a. 486 State of Visconsin
Vs.
968.04 Warrant or summons on complaint. (1) WAR- . (Defendant(s))

RANTS. If it appears from the complaint, or from afidgvit or af  THE STATE OF WISCONSIN D ANY LAW ENFORCEMENT
fidavits filed with the complaint or aftean examination under 5rfF|CER:

oathof the complainant or witnesses, when the judge determlnesA complaint, copy of which is attached, having been filed with

thatthis is necessaryhat there is probable causebelieve that v e .
an offense has been committed and that the accused has cifj2¢cusing the defendant(s). of committing the crime aforr.
rary to sec. ...., Stats., ahttaving found that probable cause ex

mitted it, the judge shall issue a warrant for the arrest of th ; .
defendanbr a summons in lieu thereof. The warrarsummons ' sthat the crime was committed by the defendant(s).

shallbe delivered forthwith to a law enforcemerfiagr for set “You are, therefore, commanded to arrest the defendant(s) and
vice. bring .... before me, ¢iif | am not available, before some other

(a) When an accused has been arrested without a warrantjéfrqgec’f this county
is in custody or appears voluntarily before a judge, no warrant Pated ..., .... (year) )
shallbe issued and the complaint shall be fiedhwith with a ....(Signature)
judge. ....(Title)
(b) A warrant or summons may be issinych judge in another 8. The complaint and warrant may be on the stmma. The
county when there is no available judge of the county in which thvarrantshall be beneath the complaitftseparate forms are used,
complaintis issued. The warrant shall be returnable beforeaaopy of the complaint shall be attached to the warrant.
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(b) Summons. 1. The summons shall command the defendant (d) The law enforcementfider arresting a defendant shallen
to appear before a court at a certain time and place and shall bdoirseupon the warrant the time and place of the arrest and the law

substantiallythe form set forth in sub@. enforcemenbfficer’s fees and mileage therefor
i f jstory: 1973 c. 121975 c. 3941, 199 1977 c. 44%s.480, 497, 1983 a535
2. A Summo.ns may be served anyWhere in the state and it SEL%’.CL Ordey 141 Ws. 2d xiii (1987);1987 a. 1511993 a. 4861997 a. 250
be served bydelivering a copy to the defendant persor)ally or bY judicial Council Note, 1988:Sub. (1) (d) permits an arrest warrant or summons
leavinga copy at the defendasitisual place of abode with a perto be issued upon the basis of sworn recorded testimony received by telepr@ne on

i i idi i ili uestof the person seeking the warrant or summons unless good cause to the contrary
sonof discretion residing therein or by mailing a copy to the dg pears.The telephone procedure permits faster processing of the applieatiten,

fendanti5|a5t_known address. It shall be served by a law enforgfeservinga record of the basis for subsequent revige Order eective Janl,
mentofficer. 1988]
. To be constitutionally stitient to support the issuance of an arrest warrant and to

3. The summons shall be in SUbStam'a”y the foIIowmg fornghowprobable cause,@mplaint must contain the essential facts constituting the of

a. When issued by a judge: fensechaged. A complaint was fatally defective in merely repeating the language
of the statute allegedly violated. Stat&\iliams, 47 Ws. 2d 242177 N.W2d 61
STATE OF WISCONSIN, (1970). gedy
.... County A warrant was properly issued upon sworn testimony of a sifetfan accom
g . plice had confessed and implicated the defendant, since reliable hearsay is permitted
State of WWsconsin anda confession is not inherently untrustworti@krasinski vState51 Ws. 2d21Q
VS 186N.W.2d 314(1971).
’ Whena complaint alleged that a reliable informant procured a samplrigé
.... (Defendant) from the defendarg’ apartment, the inference that the informant observed the defen
. dant'spossession of a controlled substance satisfieAdghidar test. Scott vState,
THE STATE OF WISCONSIN D SAID DEFENDANT 73Wis. 2d 504243 N.W2d 215(1976).

A complaint, copy of which is attached, having been filed with NOTE: See also the notes to Article I, sectidil of the Wisconsin constitution.
meaccusing the defendant of committing the crime ofontrary ) o o )
to sec. ...., Statsand | having found that probable cause exists th3§8.05 Corporations or limited liability companies:
the crime was committed by the defendant. summons in criminal cases. (1) When acorporation or lira
You, ...., are, therefore, summoned to appear before Brancht€d liability company is chaged with the commissioaf a crimk
of the .... court of .... County at the courthouse in the City of ... | offense, the judger district attorney shall issue a summons
answersaid comp.l.a.l.int on (year) at .... o'claakhe ""settingforth the nature of the fense andommanding the corpo
noon.and in case of yéur failure to appeamarrant for your ar ration or limited liability company to appear before a court at a
restvx}ill be issued specifictime and place.
(2) Thesummons fothe appearance of a corporation or kmit

Dated ..... ... (year) . ed liability company may be served peovided for service of a
--(Signature) - symmonsupon a corporation or limited liability company in a-civ
....(Title) il action. Thesummons shall be returnable not less than 10 days
b. When issued by a district attorney: afterservice.
i o1 .12,

STATE OF WISCONSIN, (l_:“rits(,)sr)—/refe?zgcae: éee s973.17for provision for default judgment against a-cor
... County poration.
State of WWsconsin . ) o

Vs 968.06 Indlctmen_t by grandljury . Upomnplnctment by a

' grandjury acomplaint shall be issued, as provided b968.02

... (Defendant) upon the person named in the indictment ancp#reon shall be

THE STATE OF WISCONSIN © SAID DEFENDANT entitledto a preliminary hearing under3¥0.03 and all proceed

A complaint, copy ofvhich is attached, having been made béngs thereafter shall be the same as if the person had been initially
fore me accusing the defendarftcommitting the crime of .... cen chargedunder s968.02and had not been indicted by a grand.jury
trary to sec. ...., Stats. History: 1979 c. 291

You, ...., are, therefore, summoned to appear before Branc

of the .... court of .... County at the courthouse in the City of ...%88'07 Arrest by a law enforcement officer . (1) A law

‘enforcemenbfficer may arrest a person when:

answersaid complaint, on ...., .... (year), at .... o’clackhe .... ) )
noon,and in case of your failure to appeawarrant for your ar _ (8) Thelaw enforcement éiter has a warrant commanding
restmay be issued. thatsuch person be arrested; or
Dated ... ... (year) (b) The law enforcement fider believes, on reasonable
' (Signature) grounds that a warrant for the perssrarrest has been issued in
gnatu this state; or
.... District Attorney

. (c) The law enforcement fider believes, on reasonable
4. The complaint and summons may betloe same form. groundsthat a felony warrant for the perssmirrest has been is

The summons shall beeneath the complaint. If separate form§yedin another state; or

areused, a copy of the complaint shall be attached to the sum (d) There are reasonable grounds to believe that the pisrson

mons. _ committingor has committed a crime.

(4) SERVICE. (@) The warrant shall be directed to all law en (2) A law enforcement diter making a lawful arrest may
forcementofficers of the state.A warrant may be served any commandthe aidof any person, and such person shall have the
wherein the state. _ ~ samepower as that of the law enforcemerftasfr.

_ (b) A warrant is served by arresting the defendant and mforr_n 3) If the alleged violator under948.55 (2)or 948.60 (2) ()
ing the (_jefendant as soon as practicable of the nature of the ct was the parent or guardian of a child who is injured or dies
with which the defendant is chygd. as a result of an accidental shooting, no law enforcemgéeegmof

(c) An arrest may be made hylaw enforcement fier with-  may arrest the alleged violator until at least 7 days after the date
outa warrant in the law enforcementioér’s possession when theof the shooting.
law enforcement dicer has knowledge that a warrant has been is History: 1991 a. 1391993 a. 486
sued. In such case, thefafer shall inform the defendant as soon |f the police have probable cause for arrest without a warrant, they mayloweak
aspracticable of the nature of the crime withich the defendant adoor to efect the arrest after announcititeir purpose in demanding admission.

: Theremedy for excessive force is ritismissal of the criminal chge. Nadolinski
is chaged. v. State46 Wis. 2d 259174 N.W2d 483(1970).
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An arrest based solelyn evidence discovered after an illegal search is invalid. 1. The oficer has reasonable grounds to believe that the per

(Sltg%e)x rel. Furlong vWaukesha County Court7 Wis. 2d 515177 N-W2d 333 g4is committing or has committed domestic abuse and that the

While probable cause for an arrest without a warrant requireartaficer have persons actions constitute the commission of a crime; and

morethan a mere suspicion, thdicér does not need the same quantum of evidence 2 Ejther or both ofhe foIIowing circumstances are present:
necessary for conviction, but information that wolelalda reasonable fi€er to be ! ’

lieve that guilt is more than a possibilityhich information can be based in parton  a. The oficer has a reasonable basis for believing ¢batin

hearsay. State vDiMaggio,49 Wis. 2d 565182 N.W2d 466(1971). _ueddomestic abuse against the alleged victim is likely
An officer need not bén possession of a warrant to make a valid arrest. Schill v . . . .. !
State,50 Ws. 2d 473184 N.W2d 858(1971). b. There is evidence of physical injury to the allegidim.

An arrest was valid when a defendant, approached byfieerpfoluntarily stated (b) If the oficer’s reasonable grounds for belief under (@r

thathe assumed they woultgt looking for him because he had been the last persan . "
to see the victim alive. Schenk$tate51 Wis. 2d 600187 N.W2d 853(1971). 9" are based on a report of an alleged domestic abuse incident, the

Policehavegrounds to arrest without a warrant when they have information froRffiCer is required to make an arrest under g@gonly if the report
areliable informer that a crime is be committed, when they check the informationjis received, within 28 days after the day the incident is alleged to

andwhen the defendants attempt to escape when stopped. Mdtee/53 Wis. -
20662 193 N.W2d 874(1972) have occurred, by thefafer or the law enforcement agency that

A person is not under arrest and thecef is not attempting an arrest, so far as th@mploySthe oficer.
right to use force is concerned, unie person knows or should know that the person  (3) LAw ENFORCEMENTPOLICIES. (a) Each law enforcement
o e e g ;"5[‘33‘;;")” him or her is aficafr. Celmen. Quarbeg, 56 agencyshall develop, adopt and implement written polices
An arrest pursuant to a valiarrant is legal even though thdicér entered the gardingarrest procedures for domestic abuse incidents. The poli

defendant'home without warning or knocking; therefore the court had persenal jgiesshall include, but not be limited to, the following:
risdiction. State vMonsoor56 Ws. 2d 689203 N.W2d 20(1973).

Thefactthat a witness had identified the defendant by photograph wfasesuf 1. Statements emphasizing that:
to shuppqrtI an arrest, e\ﬁen th5%us\r‘1 thgdwtiatng%-%7 \Aﬁv nz?jt gg%de7t0 idendfyfenelant a. In most circumstances, other than those under(8yka
atthe trial. State.wiallace,59 Wis. 2d 66207 N.W (1973). law enforcement dicer should arrest artdke a person into custo
Whenan oficer, mistakenly believing in good faith that the occupants cdr had if the offi h bl d beli h h
committeda crime stopped a car and arrested the occupants, the arrest was ille@ iIf the officer has reasonable grounds to believe that the person
buta shotgun in plain sight on the back seat could be seized and used in evidelgeommitting or has committed domestic abusethatithe per

State vTaylor, 60 Wis. 2d 506210 N.w2d 873(1973). son’sactions constitute the commission of a crime.
Enforcemenbfficers may make constitutionally valid arregithout warrants un .
dersub. (1) (d) if they have reasonable grounds to betfeatethe person has cem b. When the dfcer has reasonable grounds to believe that

mitted a crime. Rinehart Btate 63 Ws. 2d 760218 N.W2d 323(1974). spousesformer spouses or other persons who reside together or

The police force is considered as a unit. If there is a police-charr@iethunica i it i
tion to the arresting €iter who acts in good faith, the arrest is based on probabfgrmerly resided terther are committing or have committed do

causewhen facts exist within the policiepartment. State Shearss8 Wis. 2d 217 mesticabuse against each otfthe oficer does not havg @rrest
229N.W.2d 103(1975). both persons, but should arrest the person whom tienobe

Whenbags were heavy and contained brick-bikgects obtained in an overnight |ievesto be the primary physical aggressbr determining who
trip and the defendasthouse was under surveillance, there prabable cause for . . . - .
arrestfor possession of marijuana. Stat®kelps73 Wis. 2d 313243 N.w2d 213 1S the primary physical aggressan oficer should consider the

(1976). intent of this section to protect victims of domestic violence, the
Thetest under sub. (1) (d) is whether the arrestifigeafcouldhave obtained a relativedegree of injury or feanflicted on the persons involved

warranton the basis of information known prior to the arrest. Police may relyen ; ; ;
witnessreports of citizen informers. LovedayState,74 Ws. 2d 503247 N.W2d andany hlstory of domestic abubetween these persons, if that

116(1976). history can reasonably be ascertained by tfieeof
(1976)
An officer may make a warrantless arrest for an ordinance violatiostéftatory c. A law enforcement @iter’s decision as to whether oot
t f the ordi ist<City of Madi Ricky 88 Wis. 2d ' . .
2%2”23?%@W2d6305352?_",§§§ X'fg%'y of Madison vRicky Two Crow 88 Ws to arrest undethis section may not be based on the consent of the

Evidence obtained during a mistaken arrest is admissible as long as the arreMigim to any subsequent prosecution or on the relationship of the
officer acted in good faith and had reasonable, articulable grounds to believe thajgegsonsnvolved in the incident.
suspectvas the intended arrestee. Stateee,97 Ws. 2d 679294 N.W2d 547(Ct.

App. 1980). d. A law enforcement diter’'s decision not to arrest under

An arrest by an out-of-state policdicér was a valid citizes'arrest. State 8la  this section may not be based solely upon the absence of visible
wek, 114 Wis. 2d 332338 N.W2d 120(Ct. App. 1983). indicationsof injury or impairment.

Whena defendans’ mother admitted police into heome to talk to her son, the . .
subsequerarrest of her son was valid. StatRedgers119 Ws. 2d102 349 N.W2d 2. A procedure for the written report and referral required un
453(1984). dersub.(4).

Municipal police may arrest and detain a person for whom another municipality . P .
in another county has issued a civil arrest warrant. 61 Gy, 275. 3. A procedure for notifying the alleged victiofithe incident

A city police oficer is a law enforcement fier and trafic officer within s.  Of the provisions in sul(5), the procedure for releasing the arrest

345.22. 61 Atty. Gen. 419. edperson and the likelihood and probable time of the arrested per
NOTE: See also the notes to Article I, sectionllof the Wisconsin Constitu ’ |
tion son’srelease.
(b) In the development of these policies, each law enforcement
968.075 Domestic abuse incidents; arrest and pro - 2agencyis encouraged to consult with communitgamizations
secution. (1) DEFINITIONS. In this section: andother law enforcement agencies with expertise in the recogni

(a) “Domestic abuse” means any of the following engaged fion and handlmg Of_ domestic abqsg incidents. .
by an adult person against his loer spouse or former spouse, (€) This subsection does not limit the authority of a law en
againstan adult with whom the person resides or formestjded forcementagency to establish policies thtjuire arrests under
or against an adult with whom the person has a child in comm@p@recircumstances than those set forth in 8.
1. Intentional infliction of physical pain, physical injury it (4) REPORTREQUIREDWHERENO ARREST. If a law enforcement
ness. officer does not make an arrest under this section whenfiberof
2. Intentional impairment of physical condition hasreasonable grounds to believe that a person is committing or
' S ' hascommitted domestic abuse and that pesawts constitute
3. Aviolation of $940.225 (1)(2) or (3). the commission of a crime, thefifer shall prepare a written-re
4. A physical act that magause the other person reasonablyort stating why the person was not arrested. The reporttshall
to fear imminent engagement in the conduct descrineter sentto the district attorneg’ofice, in the county where the acts

subd.1, 2. 0r 3. took place, immediately after investigation tbfe incident has
(b) “Law enforcement agency” has the meaning specified beencompleted. The district attorney shall review the report to
$.165.83 (1) (b) determinewhether the person involvéd the incident should be

(2) CIRCUMSTANCESREQUIRING ARREST. (a) Notwithstanding chaged with the commission of a crime.
5.968.07and except as provided in p@r), a law enforcement of (5) CoNTACTPROHIBITION. (&) 1. Unless there is a waiver-un
ficer shall arrest and take a person into custody if: derpar (c), during the 72 hours immediately following an arrest
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for a domestic abuse incident, the arrested person shall avoidvileeksafter the district attorney has received notice of the inci
residenceof the alleged victim athe domestic abuse incident anddent.

if applicable, any premises temporarily occupied by the alleged(8) Epucarion AND TRAINING. Any education and training by
victim, and avoid contacting or causing any person, other than Igy law enforcement agency relating to trendling of domestic
enforcemenbfficers and attorneys for the arrested person and @busecomplaints shall stress enforcement of criminal laws in do

legedvictim, to contact the alleged victim. mesticabuse incidents amtotection of the alleged victim. Law
2. An arrested person who intentionally violates this paranforcementigencies and communitygamizations wittexper
graphshall be required to forfeit not more than $1,000. tisein the recognition antlandling of domestic abuse incidents

(b) 1. Unless there is a waiver under (i a law enforcement shallcooperate in all aspects of the training.
officer or otherperson who releases a person arrested for a domes(9) ANNUAL REPORT. (&) Eactdistrict attorney shall submit an
tic abuse incident from custody less than 72 hours after the arswtualreport to the department of justice listing all of the folow
shallinform the arrested persamally and in writing of the re ing:
quirementsunder par(a), the consequences of violating the re 1. The number of arrests for domestic abuse inciderttisin
quirementsandthe provisions of ©39.621 The arrested personor her county as compiled and furnished by the law enforcement
shall sig_n an acknowledgment on the Writter) notice that he or sfig:ncieswithin the county
hasreceived notice of, and understandsréirements, the cen 5 Thepnumber of subsequent prosecutions and convictions of
sequencesf violating the requirements and the provisions of g, persons arrested for domestic abuse incidents.
939.621 If the arrested person refuses to sign the notice, he or Sh?b) The listing of the numbaaf arrests, prosecutions and €on

may not be released from custody victions under par(a) shall include categories by statutory refer

2. Ifthere is a waiver under pér) and theperson is released gnceto the ofense involved and include totals for all categories.
undersubd.1., thelaw enforcement diter or other person Who  pistory: 1987 a. 3461989 a. 2931993 a. 3191995 a. 304

releaseshe arrested person shall inform the arrested person orallWOTE: 1987 Wis. Act 346 which created this section, states the legislative-in

andin writing of the waiver and the provisions 0089.621 tent and purpose in section 1 of the Act. _ _ _
i | ith th . . d b Questionsy an dficer prior to an arrest to determine which spouse was theprima
3. Failure tocomply with the notice requirement under subdy physical aggressor under sub. (3) (a) Wwére investigatory ankliranda warn-

1. regarding a person who is lawfully released from custody bargswere not required when the defendant was not deprived of freedom or questioned

: H H in a coercive environment. Stateleprich,160 Ws. 2d 472465 N.W2d 844(Ct.
aprosecution undgrar (a), but does not &ct the application of App. 1991).

$.939.621in any criminal prosecution. Warrantlessrrest and detention for bail jumpirgal6.49, is authorized if probable
(c) Atany time during the 72—hour period specified in @y causeexiststhat the arrestee violated the contact prohibition in sub. (5) (a) 1. after
i ~ti f : f ; beingreleased under ch. 9688 Atty. Gen. 177
.the a”eQEd victim may sign a written waivef the reqUIrements This section applies to roommatigng in university residence halls, whetherpri
in pat (). The law enforcement agency shall have a waiver forfelyor state owned. I criteria requiring arrest under sub. (2) exist, a law enforce
available. mentofficer must make a custodial arre39 Atty. Gen. 109

. A Prosecutdis iew of Elder Abuse. Hanrahan. i$VLaw Sept. 2000.
(d) The law enforcement agency responsibletierarrest of P

aperson for a domestic abuse incidemll notify the alleged vic  ggg 08 Release by law enforcement officer of ~ arrested
tim of the requirements under p@) and the possibility of, proee person. A law enforcement diter having custody of person
durefor and efect of a waiver under pa(c). _ arrestedwithout a warrant may release the person arrested without
(e) Notwithstanding $968.07 a law enforcement fi€er shall - requiringthe person to appear before a judge if the law enforce
arrestand take a person into custody if thiaefr has reasonable mentofficer is satisfied that there are inficient grounds fothe
groundsto believe that the person has violated (zr issuancef a criminal complaint against the person arrested.
(6) CoNDITIONAL RELEASE. A person arrested and taken into History: 1993 a. 486
custody for a domestic abuse incident is eligible for conditional o .
release.Unless there is a waiver undab.(5) (c), as part of the 968.085 Citation; nature; issuance; release of ac -
conditionsof any such release that occurs during the 72 hours if#sed. (1) NATURE. A citation under this section is a directive,
mediatelyfollowing such an arrest, the person shall be requirediggued by a law enforcementiogr, thata person appear in court
complywith the requirements under sb) (a)and to sign the ac andanswer criminal chges. A citation is not a criminabm-
knowledgmenunder sub(5) (b). The arrested persantelease plaintand may not be used as a substitute for a criminal complaint.

shall be conditioned upon his or her sighed agreemeefrain (2) AUTHORITY TO ISSUE;EFFECT. A law enforcement diter
from any threats or acts of domestic abuse against the alleged Wiayissue a citation to any person whom he or shedasonable
tim or other person. groundsto believe has committed a misdemearnfcitation may

(6m) OFFICER IMMUNITY. A law enforcement diter is im  Deissuedn the field or at the headquarters or precinct station of

munefrom civil and criminal liability arisingut of a decision by theofficer instead of or subsequent to a lawful arrest. If a citation

theofficer to arrest or not arrest an allegefnéler if the decision 1S issued, the person cited shall be released on his or her own re
is made in a good faith fefit to comply with this section. cognizance.In determining whether to issaeitation, the law en

(7) ProsECUTIONPOLICIES. Each district attornes’ofice shall Torcementofficer may consider whether:
develop,adopt and implement written policies encouraging the (8) The accused has given proper identification.
prosecutionof domestic abuse feinses. The policies shall-in  (b) The accused is willing to sign the citation.

clude,but not be limited to, the following: (c) The accused appears to represent a danger of harm-to him
(@) A policy indicating that a prosecutsrdecision not to Self or herself, another person or property
prosecutea domestic abuse incident should not be based: (d) The accused can show ftient evidence of ties to the
1. Solely upon th@bsence of visible indications of injury orcommunity.
impairment; (e) The accused has previoughjled to appear or failed to-re
2. Upon the victims consent to any subsequent prosecutigipondto a citation.
of the other person involved in the incident; or (f) Arrest or further detention appears necessary to carry out
3. Upon the relationshipf the persons involved in the inci legitimate investigative action in accordanesth law enforce
dent. mentagency policies.

(b) A policy indicating that when any domestic abuse incident (3) CONTENTs. The citation shall do all of the following:
is reported to the district attornsyofice, including a report made  (a) Identify the ofense and section which the person is alleged
undersub.(4), a chaging decision by the district attorney shouldto have violated, including the date, and if material, identify the
absentextraordinarycircumstances, be made not later than @ropertyand other persons involved.

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/939.621
https://docs.legis.wisconsin.gov/document/statutes/2001/939.621
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/939.621
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(b)1.
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/939.621
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.07
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(c)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(4)
https://docs.legis.wisconsin.gov/document/statutes/2001/968.075(9)(a)
https://docs.legis.wisconsin.gov/document/acts/1987/346
https://docs.legis.wisconsin.gov/document/acts/1989/293
https://docs.legis.wisconsin.gov/document/acts/1993/319
https://docs.legis.wisconsin.gov/document/acts/1995/304
https://docs.legis.wisconsin.gov/document/acts/1987/346
https://docs.legis.wisconsin.gov/document/courts/160%20Wis.%202d%20472
https://docs.legis.wisconsin.gov/document/courts/465%20N.W.2d%20844
https://docs.legis.wisconsin.gov/document/oag/vol78-177
https://docs.legis.wisconsin.gov/document/oag/vol79-109
https://docs.legis.wisconsin.gov/document/acts/1993/486

968.085 COMMENCEMENT OF CRIMINAL PROCEEDINGS Updated 01-02Wis. Stats. Database 6

(b) Contain the name and address of the person cited, or othef2) WARRANT UPONAFFIDAVIT. A search warrant may be based
identificationif that cannot be ascertained. upon sworn complaint or #iflavit, or testimony recorded by a

(c) Identify the diicer issuing the citation. phonographicreporteror under sub(3) (d), showing probable

(d) Direct the person cited to appear for his or her initial ag2useherefor The complaint, &tlavit or testimony may be upon

pearancén a designated court, at a designated time and date.n"formationand belief.

(4) Service. A copy of the citation shall be delivered to the (S)h\I{IVARRANT UP%N %RAL LEST'MONY- (al) General rule. A
personcited, and the original must be filed witte district attor ~S€archwarrant may be based upon sworal testimony commu
ney. nicatedto the judge by telephone, radio other means of elec

(5) REVIEW BY DISTRICT ATTORNEY. If the district attorney de tronic communication, under the procedure prescribed in this sub

clinesto prosecute, he or she shall notify the lemforcement section. - . .
agencywhich issued the citation. The law enforcement agenéé (ﬁ) Application. lThe person |Wh0 IS requestwt]]g the ;/_varrant
shall attempt to notify the person cited that he or she will not 58@ll Prepare a duplicate original warrant aedd the duplicate

chargedand is not required to appear as directed in the citatioffiginal warrant, verbatim, to the judge. Thaige shall enter
verbatim,what is read on theriginal warrant. The judge may-di
(6) CITATION NOBAR TO CRIMINAL SUMMONSORWARRANT. The

D) e h rectthat the warrant be modified.
prior issuance of a citation does not bar the issuance of a summonf ; . .
or a warrant for the samefefise. c) Issuance. If the judge determines that there is probable

causefor the warrant, the judgghall order the issuance of a war
rant by directing the person requesting the warrant to sign the
judge’sname on the duplicate original warramh addition, the
personshall sign his or her own name thre duplicate original

968.09 Warrant on failure to appear . (1) When a defend warrant. The judge shall immediately sign the original warrant

antor a witness fail$o appear before the court as required, or Vi(?ndenter on the face of the original warrant the exact time when
latesa term of the defendastbr withess bond or the defendagt the warrant was ordered to be issued. The finding of probable
or witnesss probation, if anythe court may issue a bench warrarfgf"‘“se‘or a warrant upon oral testimony shall be based on the same
for the defendans or witness arrest which shall direct that theKind of evidence as is sdient for a warrant upon dlavit.
defendant or witness be brought before the court without unrea (d) Recording and certification of testimony. Whena caller in
sonabledelay The court shall state on the record attitne of is ~ formsthe judge that the purpose of the call is to request a warrant,
suanceof the bench warrant the reason therefor the judge shall place under oath each person whose testimony
(2) Prior to the defendart’appearance in court after the geformsa basis of the application and each person applying for the

fendant'sarrest under sull), ch.969 shall not apply warrant. The judge or requesting person shall arrange for all
History: 1971 c. 2981993 a. 486 sworntestimony to be recorded either &ptenographic reporter

A bench warrant may be directed to all law enforceméinees in the statwiti- ~ OF Dy means of a voice recording device. The judge shall have the
outregard to whether the defendant is gledrwith a violation of a state statute orrecord transcribed. The transcriptertified as accurate by the
countyordinance. The form of the warrant should be as suggested by s. 968.04}@980'. reporteras appropriate, shdle filed with the court. If
a) 7. 62 Atty Gen. 208. . 4 . S .
® Y thetestimony was recorded by means of a voice recording device,

968.10 Searches and seizures: when authorized. A thejudge shall also file the original recording with the court.
searchof a person, object or place may be made and things may(€) Contents. The contents of a warrant upon oral testimony

(7) PreparaTIONOF FORM. The judicial conference shall pre
scribethe form and content of the citation unders3.171
History: 1983 a. 433

be seized when the search is made: shallbe the same as the contents of a warrant ufinlaat.
(1) Incident to a lawful arrest; (f) Entry of time of execution. The person who executds
(2) With consent; warrantshallenter the exact time of execution on the face of the

duplicate original warrant.

. . e : (4) LocaTioN OF SEARCH. A search warrant may authorize a
(4) With the authority and within the scope of a right of lawfy earchto be conducted anywhere in the state and may be executed

Inspection; ] . LPursuantto its terms anywhere in the state.
(5) Pursuant to a search during an authorized temporary qUeSistory: 1971 c. 2981983 a. 443Sup. Ct. OrderL41 Ws. 2d xiii (1987).

tioning as provided in 968.25 or Judicial Council Note, 1988:Sub. (2) is amended to eliminate preference for
(6) As otherwise authorized by law written affidavits as the basis for search warranteleffhoned testimony allows fast

. ) : . o erresponse and the transcribed record is no less adequate for. review
NOTE: See the notes to Article |, sectionllof the Wisconsin constitution. Sub.(3) (a) is amended to eliminate the preference for writfetasits as the basis

o for search warrantslelephonedestimony allows faster response and the transcribed
968.11 Scope of search incident to lawful arrest.  When recsorglfar;cz l)e_ss adeqduege forl_reylew oo oret — he basi
; - ub.(3) (c) is amended to eliminate the preference for writtéreaits as the basis
a lawful arrest is made,law enforcement @te.r may rea.sonably for search warrantsTelephonedestimony allows faster response and the transcribed
searchthe person arrested and an area within such psieone  recordis no less adequate for review

diatepresence for the purpose of: Sub. (3) (d) is amended to authorize that the testimony be recorded either by a
; . . stenographiceporter or a voice recording device. [Beler efective Jan. 1, 1988]
1) PrOteCtmg the dicer from attack; . NOTE: See the notes to Article |, sectionllof the Wisconsin constitution.
(2) Preventing the person from escaping;

(3) Discovering and seizing the fruits of the crime; or 968.13 Search warrant; property subject to seizure.

(4) Discoveringand seizing any instrumentsticles or things (1) A search warrant may authorize the seizure of the following:
which may have been used in the commission of, or which may(a) Contraband, which includes without limitation because of
constituteevidence of, the énse. enumerationlottery tickets, gambling machines or other gam

An automobile search consistent wRlton does not violate this sectiorthis  bling devices)ewd, obscene or indecent written matpctures,
B oL Sdure g f BT s SIS Dle wien Serietna @ soundrecordings or motion picture fims, fed money owritten

NOTE: See also the notes to Article |, sectidit of the Wisconsin constitution.  Instrumentsand the tools, dies, machines or materials for making

them,and controlled substances, as defined 864.01 (4) and

968.12 Search warrant. (1) DESCRIPTIONAND ISSUANCE. A  controlledsubstance analogs, as defined B64.01 (4m)andthe
searchwarrant is arorder signed by a judge directing a law enimplementsfor smoking or injecting them. Gambling machines
forcementofficer to conduct a searasf a designated person, aOf othergambling devices possessed by a shipbuilding business
designatedbject or a designated place for the purpose of seizifitpt complies with s945.095are not subject to this section.
designatedproperty or kinds of propertyA judge shall issue a  (b) Anything which is the fruit of or has been used indbex
searchwarrant if probable cause is shown. missionof any crime.

(3) Pursuant to a valid search warrant;
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(c) Anything other than documents which may constitute e\®68.17 Return of search warrant. (1) The return of the
denceof any crime. searchwarrant shall be made within 48 hours after executidimeto

(d) Documents which magonstitute evidence of any crime,clerk designated in the warranthe return shall be accompanied
if probable cause is shown that the documents are under the Byrf Written inventory of any property taken. Upon request, the

trol of a person who is reasonably suspected to be concerned irftfigk shall deliver a copy of the inventory to the per$am
commissionof that crime under £39.05 (2) whomor fromwhose premises the property was taken and to the

(2) In this section, “documents” includes, but is not limited tg2PPlicantfor the search warrant. _ .
books, papers, records, recordings, tapes, photographs, films of2) An affidavit or complaint made in suppast the issuance
computeror electronic data. of the warrant and the transcript of any testimony taken shall be
History: 1971 c. 2191979 c. 811995 a. 1, 448 filed with the clerk within 5 days after the date of the execution of
An adversanhearing is not necessary for the seizure of a limited quantity-of oBNYy search warrant.
scenematerial as evidence but is necessary before more than evidentiary copies affistory: 1971 c. 298
seized. Stateex rel. Howard vO'Connell 53 Ws. 2d 248192 N.w2d 201(1971). In computing the time within which a search warrant must be returned, the court

“Contrabandunder sub. (1) (a) is not limited to items thatzgese illegal; it also  may exclude the hours between 4:30 p.m. Friday and 8 a.m. MoiBimh a delay

encompasseifems used, acquired, or transferred illegafigluding money Jones  \ould not afect the validity of the searciState vMeier 60 Ws. 2d 452210 N.W2d
v. State226 Ws. 2d 565594 N.W2d 738(1999). 685(1973).

NOTE: See also the notes to Article |, sectidi of the Wisconsin constitution. Thetrial court erred in suppressiegntrolled substances and associated parapher
naliaseized pursuant @ search warrant on the ground that a transcript of testimony

upon which the warrant was based was not filed whtdiays of its execution, as re
968.135 Subpoena for documents.  Upon the request of uired by sub. (2), because: 1) s. 968.22 provides that no evidence seized under a

the attorney generadr a district attorney an_d upon a showing OgearchNarram may be suppressed due to technical irregularitiesfectireg the de
probablecause under 868.12 a court shall issue a subpoena reendant'ssubstantial rights; 2) the 5-day filing requirement is a ministerial duty
i i i ; violation of which does not invalidate a search absent prejudice; and 3) there was no
guiring the prOdUCtlon of documents, as SpeCIerd '938-1_3’ (2) prejudicewhen the transcript was filed approximately 6 weeks prior to the filing of
The document$ shall be returnfib|e to the court \{Vh]Ch istheed theinformation, before whickhe defendant was statutorily precluded from making
subpoena.Motionsto the court, including, but not limited to, mo anymotion to suppress. StateBlam,68 Ws. 2d 614229 N.w2d 664(1975).
tionsto quash or limit the subpoena, shall be addressed to the cg g 18 Receipt for seized prope Anv law enforcement
which issued the subpoena. Any person who unlawfully refusgs=-" " ;)n o witr?ou?angea}ch v)\;arrant ok A re
to produce the documents may be compelied to do so as prov@elwtassoongas yracticable to the person from whose possession
in ch.785. This section does not limit orfaft any other subpoena P pr - perso posse
h ; theyare taken. Failure to give such receipt shalt@ader the evi
authority provided by law d ized inadmissibl trial
History: 1979 c. 81177 1983 a. 443.4. enceselzed inadmissible upon a trial.
A banks voluntary surrender of records other than those demanded on thesubg%e . .
naprovided no basis for suppression. Stat®wift, 173 Ws. 2d 870496 N.W2d 8.19 Custody of property seized. Property seized under
713(Ct. App. 1993). a search warrant or validly seized without a warrant shall be safely
keptby the oficer, who may leave it in the custody of the sHerif
968.14 Use of force. All necessary force may be use®i®@ andtake a receipt therefaso long as necessary fbe purpose of
cutea search warrardr to efect any entry into any building or beingproduced as evidence on any trial.
propertyor part thereof to execute a search warrant.
Officersacted legallyvhen, armed with a search warrant, they knocked on a do@68.20 Return of property seized. (1) Any persorclaim:
pushedt open when theefendant opened it 2 inches, and put him under restraint i i i
fore showing the warrant. StateMeier, 60 Wis. 2d 452210 N.W2d 685(1973). Qﬁg thetnght t.O %OSiﬁSSItOI’I plfoperr]tyselze(: pursuantl t? a _':;,ear(t:h
To dispense with the rule of announcement in executing a warrant, particular fadarran _OI’ S_elze without a sear_c W_al’l’an may apply for its _re urn
mustbe shown in each case that support finesfs reasonable suspicion that exigenttO the circuit court for theounty in which the property was seized
circumstances exist. Anfiafer’s experience and training are valid relevant considepr where the search warrant was returned. The court shall order

ations. State vMeyet 216 Ws. 2d 729576 N.W2d 260(1998). suchnotice as it deems adequate to be given the district attorney
Irrespectiveof whether the search warrant authorizes a "no—knock”,

(o]] . .
ablenesss determined when the warrant is executed. Stadawis, 2000 Wi 270, andall persons who have or may have an inteiretite property
240 Wis. 2d 15622 N.w2d 1 andshall hold a hearing to hear all claims to its true ownership.

Thereis no blanket exception to the knock and announce requirement for-exegfitthe right to possession is proved to the cewsétisfaction, it
ing warrants. ® justify no—knock entrya reasonable suspicion that knocking an !
announcingwill be dangerous, or futile, or will inhibit thefettive investigation of hall order the propertyother than contraband or property €ov

acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 61%1997). eredunder sub(1m)or(1r) or s.173.12 173.21(4), or968.205
NOTE: See also the notes to Article |, sectidii of the Wisconsin constitution.  returnedif:

(a) The property is not needed as evidencd aeeded, satis

968.15 Search warrants; when executable. (1) Asearch acioryarrangements can be made for its return for subsequent use
warrantmust be executed amefurned not more than 5 days aftegsevidence: or

the date of issuance. o (b) All proceedings in which it might be required have been
(2) Any search warrant not executed within the tinevided  completed.

:{1 sub.(1) shall bevoid and shall be returned to the judge issuing (1m) (a) In this subsection:

Executionof search warrant is timely if in complianeéth (1) and if probable 1. “Crime I.nCll'Ides aract committed b.y aJl.'lven”e orincem
causewhich led to issuance still exists at time of execution. Defense has burdefPgtentadult which would have been a crime if the act had been
proof in timeliness challenge. StateEdwards98 Ws. 2d 367297 N.W2d 12 committedby a competent adult.

(1980). 2. “Dangerous weapon” has the meaning given B39.22

968.16 Detention and search of persons on premises. (10). . . .
The person executing theearch warrant may reasonably detain (b) If the seized property is a dangerous weapon or ammuni
andsearch any person on the premises at the time to protect Hif; the property shall not be returnemlany person who com
self or herself from attack or to prevent the disposalaceal Mitteda crime involving the use of the dangerous weapdheor
mentof any item particularly described in the search warrant. @mmunition. The property may be returned to the rightful owner
History: 1993 a. 486 underthis section if the owner had no prior knowledge of and gave
The defendant had siidient control and dominion over a dar it to be considered NO consent to the commission of the crinkRroperty which may
“premises, justifying a search of the defendant. StaReed.156 Ws. 2d 546457  not be returnedo an owner under this subsection shall be disposed

N.W.2d 494 (Ct. App 1990).
Thefrisk of a person not named in a search warrant during the executiomairthe of under Squ'S) and(4)'

rantwas reasonable when occupants of the residence were very likely to be involved(1r) If the seized property is a firearm seized undéd 20
in drug traficking; drugs felt in a pocket during tifiesk were lawfully seized when @&3 (cv), the court that issuatat order shall order the firearm re

the officer had probable cause to believe that there was a connection between . P
wasfelt and criminal activity State vGuy, 172Wis. 2d 86492 N.W2d 311 (1992). edif the prohibition under £1.20 (13) (cv) 1has beeran

NOTE: See also the notes to Article |, sectidi of the Wisconsin constitution. ~ celedunder s51.20 (13) (cv) 2or (16) (gm)
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(2) Propertynot required for evidence or use in further invegown or county shall by ordinance or resolution estaldisposal
tigation, unless contraband or property covered under(dub) procedures.Procedures may include provisions authorizing an at
or (1r) or s.173.120r 968.205 may be returned by thefiger to  tempt to return to the rightful owneubstances which have a com
the person from whom it was seized without the requirement ofreercialvalue in normal business usage and dgosee an imme
hearing. diatethreat to life or propertylf enacted, any such provision shall

(3) (a) First class cities shall dispose of dangerous weapdRgludea presumption that if the substance appteabe or is re
or ammunition seized 12 months after takp[g;session of them portedstolen an attempt W|" be mader&Iurn the Substance to the

if the ownerauthorized under sutim), has not requested theirfightful owner

i A i iragHistory: 1977 ¢.26Q 1977 c. 44%.497, 1979 c. 2211981 c. 1601983 a. 189
returnandif the dangerous weapon or ammunition is not required;>d %" a2 5781985 a. 235 244716 2449 3200 (35) 1967 . 2031987 .

for evidence or use in further investigation and has not 8isen 332s.64; 1993 a. 90196, 1996 a. 1571997 a. 192248 1999 a. 1852001 a. 16
posedof pursuant to a court order at the completion of a criminalA claimant of seized property has the burden of showing that it is not contraband

i i i iti i dis not needed as evidence in a possible retrial. Money may be applied to the pay
aCtlonc.)r proceedlng.Dlsposmon procedures shall be.' ?StablIShe@entof counsel fees. ®iter v Sauk County Clerkf Court,53 Ws. 2d 178191
by ordinance or resolution and may include provisions authQw.2dss2(1971).
rizing an attempt to return to the rightful owner agngerous  under sub. (1m) (b), “rightful owner” refers to an innocent person who owned a
weaponsor ammunition which appear to be stolen or are report garmor ammunition at the time anfehse was committed. StateéWlliams, 148

s . . is. 2d 852436 N.W2d 924(Ct. App. 1989).
St0|e.n' If enacted, any Suqh’OVISIOﬂ shall Ir.](.:IUde a presumption \Whetherexplicit photographs seized during the execution of a search warrant were
thatif the dangerous weapons or ammunition appear to be or @i@rabands discussed. In re Return of Property in StaRewhof, 185 Ws. 2d60Q
reportedstolen an attemptill be made to return the dangerou§1|8'\tlHVV-2d 3?Zr(1€tt-thApz-_ lt€?9t4)-tt lauts {0 brind a forfeit i nst
p : : n the event that the district attorney e o bring a forfeiture action agains

weaponsor a_mmum“on to the authorized ”ghm‘”, Owndf_the seizedproperty a person seeking the return of the property may do so under this sec
returnof a seizedlangerous weapon other than a firearm is Rot rén, not s. 961.55 (3). JonesState 226 Wis. 2d 565594 N.W2d 738(1999).

i i i Thedefinition of contraband in s. 968.13 applies to this section.blifden is on
queStery its nghtfulowner under sulﬁl) and is not returned by the state to prove by the greater weight of the credible evideatg@operty is con

theofficer under S_Ub(z): the city shall safgely dispose of _the laNraband not subject to return under this section. Jorgtate226 Ws. 2d 565594
gerousweapon qgrif the dangerous weapdma motor vehicle, as N.w.2d 738(1999). ) _
definedin s.340.01 (35’)3e|| the motor vehicle foIIowing the pro . Theterm “use” in sub. (1m) (b) requires more than than the mere fact that a firearm
. is with a person. It must be part of the crime in sovag State vPerez, 2000 WI
cedureunder s973.075 (4)or authorize a law enforcement agenapp 115,235 Ws. 2d 238612 N.w2d 374
cy to retain and use the motor vehicle. If the return of a seized fireTlftlig sectiortl esttﬁbli_shes anfin rem proce,eczjing to etstatlﬁlisf] tLLtlfe lownerlsmEe# ed
wani i ; ; y. It does not authorize granting a money judgment to the rightful owner when seize:
arm or ammunitionis nqt requested by its a!‘lthonzed rIghtﬂ"t)ropertyis missing or mistakenly returned to another as a judgmentiimram proe
ownerunder sub(1) and is not returned by thefiobr under sub. ceedingsvalid only against the property and not against a defendant or a defendant’

(2), the seized firearm or ammunition shall be shipped to and begetg-%ty )Ozbh)ﬂilwa#lg_ete ;/hGlaStSv 20(%1 Vt\jll 6143 Ws. 2d 636t628 N.W2d 343 red of
; : ;- Sub. (Im prohibits the return of a dangerous weapon to a person convicted o
come propertyof the state crime laboratories. A person des'garryingaconcealed and dangerous weapon. Std@enrez, 2001 WI 7244 Wis.

natedby the department of justiceay destroy any material for 2d 532628 N.w2d 820

i - ub.(1m) (b) is subject to the excessive fiotmuse of the 8th amendment. State
\tNh.'Clh tqﬁla?r? rator{)lhas no use or f‘r@igg fotr thet_exch?]ngflsdof n\;].%ergquist, 2002 WI App 3250 Wis. 2d 792641 N.W2d 179
erialwitn o er_pu Ic agenues._ nli estrucuon, shoulder = p,e process does not require states to give detailed instructions to owners who
weaponsfor which the laboratories have no use shall be turneekkthe return of lawfully seized property no longeeded in a police interrogation

overto the department of natural resources for sale and di-Stril?EggTi”a' proceeding.West Covina vPerkins 525 U.S. 234142 L.Ed. 2d 636

tion of proceeds under 29.934 This section applies although a crimirsaition has not been commenced; the prop
(b) Except as provided in péa) or sub(1m)or(4), a city vil-  ertyowner has the burden of moving for the return of the prap&tpreme \deo,
lage, town or county or other custodian of a seized dangerd]§ % Schuiz808 F Supp. 13841992).

weaponor ammunition, if the dangerous weapon or ammunitio, . : : :
is not required for evidence or use in further investigation and QGSt'i%?]s Preservation of certain evidence. (1) In this

not been disposed of pursuant to a court order at the complet ) .
(a) “Custody” means actual custody of a person under-a sen

of a criminal action oproceeding, shall make reasonabferts S h
nceof imprisonment, custody of a probationgarolee, oper

to notify all persons who have or may have an authorized rightfﬁ ded sion bv the d i ;
interestin the dangerous weapon or ammunition of the applicatigRn©n €xtended supervision by the department of corrections, ac
requirementsinder sub(1). If, within 30 days after the notice, an ual or constructive custody of a person pursuant to a dispositional

applicationunder sub(1) is not made and the seized dangerofderunder ch938 supervision of a person, whether in institu
weapon or ammunition is netturnedby the oficer under sub. ional care or on conditional release, pursuant to a commitonent
(2), the city village, townor county or other custodian may retairfl€r under s971.17andsupervision of a person under &&0,

the dangerous weapon or ammunition @ndhorize its use by a whetherin detention before trial or while in institutional care or
law enforcement agencgxcept that a dangerous weapon used it SUPervised release pursuant to a commitment.order

the commission of a homicide or a handgun,dagined in s. ~ (b) “Dischage date” means the date on which a persortis re
175.35(1) (b), may not beetained. If a dangerous weapon othdgasedor dischaged from custody that resulted from a criminal
thana firearm is not so retained, tbigy, village, town or county action,a delinquency proceeding under 888 or a commitment

or other custodiashall safely dispose of the dangerous weapdtioceedinginder s971.17or ch.980or, if the person is serving
or, if the dangerous weapon is a motor vehicle, as defined iff@nhsecutivesentences of imprisonment, the date on which the per
340.01(35), sell the motor vehicle followinthe procedure under SONis released or disctgedfrom custody under all of the sen
5.973.075 (4) If a firearm or ammunition is not so retained, th&eNces.

city, village, town or county or other custodian shall ship it to the (2) Exceptas provided irsub.(3), if physical evidence that is
statecrime laboratories and it is then the property ofiéiherate  in the possession of a law enforcement agency includes any bio
ries. A person designated by the departmerjusfice may de logical material that was collected in connection with a criminal
stroy any material for which the laboratories have no use-or #nvestigationthat resulted in a criminal conviction, delinquency
rangefor the exchange of material witther public agencies. In adjudication,or commitment under §.71.170r 980.06 the law

lieu of destruction, shoulder weapons for which the laboratory heforcemenigency shall preserve the physical evidence exatil

no use shall be turned over to the department of natural resouig@gperson in custody as a result of the convictadjudication,

for sale and distribution of proceeds unde?%934 or commitment has reached his or her disgbatate.

(4) Any property seized, other than property covered usder (3) Subjectto sub(5), a law enforcement agency may destroy
968.205 that poses a danger to life or other property in storadéological material before the expiration of the time period speci
transportatioror use and that is not required for evidence or fufied in sub.(2) if all of the following apply:
ther investigation shalbe safely disposed of upon command of (a) The law enforcement agensgnds a notice of its intent to
the person in whose custody they are committed. Thewiligge, destroythebiological material to all persons who remain in-cus
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tody as a result of the criminal conviction, delinquency adjudica (Signed) A. B.

tion, or commitment, and to either the attorney of record for eacbubscribed and sworn to before me this .... day of ..., .... (year)
personin custody or the state public defender ...., Judge of the .... Court.

(b) No person who is notifiednder par(a) does either of the gTATE OF WISCONSIN
following within 90 days after the date on which the persen re Count '
ceivedthe notice: ¢

1. Files a motion for testing of the biological material undqsrEARCH VARRANT.
5.974.07 (2) n the .... court of the .... of ....

2. Submits a written request to preserve the biological mateff 1E STATE OF WISCONSIN, @ thesherif or any constable or

al to the law enforcement agency or district attorney any peace dicer of said.county: . . - .
(c) No other provision of federal or state law requires the law WhereasA. B. has this day complained (in writing) to the said

enforcementigency to preserve the biological material. courtupon oath that on the ... day of ...., A. D., .... (year), in said
(4) A notice provided under sut8) (a)shall clearly inform county,in and upon certain premises in the (dibyvn or village)

o ; - ) 3 of .... in said countyoccupied by ....... and more particularly de
therecipient that the biologicahaterial will be destroyed unless,gcyihedas follows: (describe the premises) there are now located
within 90 days after the date on which the person receives the

ARd concealed certain things, to wit: (describe the thingseto

tice, eithera motion for testing of the material is filed under earchedor) (possessefbr the purpose of evading or violating
974.07(2) or a written request to preserve the material is Sl}]elaws of the state of istonsin and contrary to section .... of the
mittedto the law enforcement agency Wisconsinstatutes) (Qrwhich things were stolen from their true
(5) If, after providing notice under suf®) (a) of its intent to owner, in violation of section .... of th@/isconsin statutes) (or
destroybiological material, a law enforcement agency receivesahich things were used in the commission(@f may constitute
written request to preserve the materidie law enforcement evidenceof) a crime, to wit: (describe crime) committed in viola
agencyshall preserve the material urttie dischage date of the tion of section .... of the Wconsin statutes) and prayed that
persorwho made the request on whose behalf the request wasearchwarrant be issued to search said premises for said property

made,subject to a court order issued unde¥’&1.07 (7)(9) (a), Now, therefore, in the name of the state ds¥@nsin you are

or(10) (a) 5, unless the court orders destruction or transfer of tagmmandedorthwith to search the said premises for said things,

biological material under €974.07 (9) (bjr (10) (a) 5. andif the same or any portion thereof are found, to bring the same
History: 2001 a. 16 andthe person in whose possession the same are found, and return

this warrant within 48 hours before the said cdort before the
968.21 Search warrant; secrecy . A search warrantshallbe  qurt for ... County), to be dealt with according ta law

issuedwith all practicable secrecgnd the complaint, Ediavit or

testimonyupon which it is based shall not be filed with the clerk Dated this .... day of ...., .... (year)

or made public in any way until the search warrant is executed. -, Judge of the ... Court.
ENDORSEMENT ON WARRANT

968.22 Effect of technical irregularities. No evidence Received by me ...., .... (year), at .... o’clock ....M.

seizedunder a search warrant shall be suppressed becaasé of ...., Sherif (or peace dicer)

nical irregularities not décting the substantial rights dhe RETURN OF OFFICER

defendant. o - . __State of Visconsin
Theincorrect identificatiorof a buildings address in a warrant was a technical er
ror and didnot render the resulting search unreasonable when the search made-wad_oUTt,
of the buildingidentified by the informant, which was otherwise correctly identified County
in the warrant. State Wicholson, 174 Ws. 2d 542497 N.w2d 791(Ct. App.1993). """ . . L
NOTE: See also the notes to Article I, sectiort.1of the Wisconsin constitution. I hereby certify that by virtue of the within warrant | searched
the within named premises and found foowing things: (de

968.23 Forms. The following forms for use under thébapter Scribethings seizedand have the same now in my possession sub

areillustrative and not mandatory: jectto the direction of the court.

STATE OF WISCONSIN, Dated this .... day of ..., .... (year)

... County ...., Sherif (or peace dicer)
AFFIDAVIT OR COMPLAINT. History: 1997 a. 250

Inthe .... court of the ... of .... 968.24 Temporary questioning without arrest.  After

A. B., being duly sworn, says that on the .... day of ...., A. Dhavingidentified himselfor herself as a law enforcementicdr,
.... (year), in saiccounty in and upon certain premises in the (citya law enforcement fi€er may stop a person in a public place for
town or village) of ... in saidounty occupied by .... and more par areasonable period of time when théagr reasonably suspects
ticularly described as follows: (describe the premises) there #@hat such person is committing, is abdatcommit or has com
now located and concealed certain things, to wit: (describe thtteda crime, and may demand the name and addfélse per
thingsto be searched for) (posses$adthe purpose of evading sonand an explanation of the persorbnduct. Such detention
or violating the laws of the state ofi$onsin and contrary to sec and temporary questioning shall be conducted in the vicinity
tion .... of the Visconsin statutes) (owhich things were stolen wherethe person was stopped.
from their true ownerin violation of section .... of the ¥fonsin ~ History: 1993a.486 o
statutes)or, whichthings were use(_j in the commission of (or ma}/ogﬁg'_c'zﬁjufgggg'?ow\flvazgfg’fsf(ﬁllggf)éssengefJUS“f'ed detentiiate vGoebel,
constitute evidence of)@imeto wit: (describe crime) committed

. h . N N A defendans flight froma police oficer may using the totality of circumstances
in violation of section .... of the Mtonsin statutes). test,justify a warrantless investigatory stop. Statdackson147 Ws. 2d 824434

K . . . .2d 386(1989).
Thefacts tend'ng to establish the grounds for ISSuIng a seaN: ctions suggesting to a reasonable polideef that an individual is attempting

warrantare as TOHOWS: (set forth evidentiary facts showing prok fiee is adequately suspicious to support an investigatory stop. Shateerson,
ablecause for issuance of warrant). 155Wis. 2d 77454 N.W2d 763(1990).

: B TheTerry rule applies once a person becomeslid suspect even though the en
Wherefore the said A. Bprays that a search warrant be 'Ssuetgjumenmas initially consensual; if circumstances show investigagiont complete,

to search suclpremises for the said propergnd to bring the thesuspect does not hatee right to terminate it. State@oyer 157 Ws. 2d 532
same,if found, and the person whose possession the same iéﬁ\(l’v';‘]-WZd 4245?- ?P’; 1990). itute either a cifdrfeit ) )

H ena persors activity may consltitute eitner a civarteiture or crime, an inves
found, before the said court (dvefore the .... court for .... County),;

. . gative stop may be performed. Statekvier, 165 Ws. 2d 673478 N.W2d 63(Ct.
to be dealt with according to law App. 1991).
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A “showup” where police present a single suspect to a witness for identification, (a) “Detained” means any of the following:
oftenat or near a crime scene shortly after the crime occurs, is suggestiveibut not
permissiblysuggestiveper se. State vGarner207Wis. 2d 520558 N.W2d 916(Ct. 1. Arrested for any felony

App. 1996). i
Detaininga person at his home, then transporting him about one mile to the sc 2. Arrestedfor any misdemeanor under£57.30Q 940.19

y)
of an accident in which heas involved, was an investigative stop and a reasonab%ffl-zo(l), 941.23 941.237941.24 948.6Q or948.61
partof an ongoing accident investigation. Stat@uartana213 Ws. 2d 440570 NOTE: Subd. 2. is shown as amended eff. 2-1-032§01 Ws. Act 109 Prior
N.W.2d618(Ct. App. 1997). to 2-1-03 it reads:
Thatthe defendant is detained in a tempofBeryy stop does not automatically 2. Arrested for any misdemeanor under s. 167.30, 940.19, 941.20 (1)

meanMiranda warnings are not required. Whether the warnings are required
pendson whether a reasonable person in the defersdaosition would have consid %1'23‘941'237’ 941.24, 948.60, 948.605 (2) (a) or 948.61.

ered himself or herself to be in custodtate vGruen218 Ws. 2d 581582 N.W2d 3. Taken into custody under®38.19and there are reasonable

728(Ct. App. 1998). L . groundsto believe the juvenile has committed an act which if
This section authorizes fiders to demandlentification only when a person is sus

pected of committing a crime, but does not govern the lawfulness of requests-for id@MmmMittedby an adult would be covered under suhdbr 2.

}\‘m\(ﬁtzl?jr;g other circumstances. StateGriffith, 2000 W1 72236 Ws. 2d 48613 4. Arrested for any misdemeanor not specifiestind 2., any
A police oficer performing alerry stop and requesting identification could-per Otherviolation of state law punishable by forfeiture or any local

form a limited search for identifying papers when: 1) the informaserived by the ordinanceif there is probable cause believe the person is con

officer was not confirmed by police records; 2) the intrusion on the suspect was m ; i i : H
mal; 3) the oficer observed that the suspegtbckets were bulging; and 4) théasr &éa“nga weapon or a thing which may constitute evidence of the

hadexperience with persons who claimed to haviglaatification when in fact they Offensefor which he or she is detained.

did. State vBlack, 2000 WI App 175238 Wis. 2d 203617 N.w2d 210 “Qtyi " . . .
UnderFloridav. J.L, an anonymous tip giving rise to reasonable suspicion must (b) Strlp search” means a search in which a detmd)rs

bearindicia of reliability That the tipstés anonymity is placed at risk indicates thatg€nitals,pubic area, buttoclr anus, or a detained female person’

theinformant is genuinely concerned and not a fallacious prankSmmroborated preast,js uncovered anéither is exposed to view or is touched by
aspectof the tip also lend credibility; the corroborated actions of the suspect n :
beinherently crimnal in and of themaelves. Statéiiams. 2001 Wi 21241 We. & Person conducting the search.

2dA631 623 N.W2?_ 106 g e driving { ther dii lina frosi (2) No person may be the subject of a strip search unless he or
n anonymous tip regarding erratic driving from another driver celling froella : : P

phonecontained sticient indicia of reliability to justify an investigative stop when: sheis a detained person and if:

1) the informant was exposed to possible identification, and therefore possible arres(a) The person conducting the search is of the same s$h& as

if the tip proved false; 2) the tip reported contemporaneous and verifiable ebse : ; : -
tionsregarding the driving, location, and vehicle; and 3) tfieefverified many of Bérsondetamed' unless the search is a bOdy cavity seareh con

the details in the tip.That the tip reasonably suggested intoxicated driving creatélictedunder sub(3);

anexigency strongly in favor of immedigpelice investigation without the necessity : ; :
thatthe oficer personally observe erratic driving, StatRutzinski, 2001 WI 2241 (b) Thedetained person is not eXposed to the view of any per

Wis. 2d 729623 N.W2d 516 sonnot conducting the search;

Whena caller identifies himself or herself by name, placing his oahenymity ] :
atrisk, and the totality of the circumstances establishes a reasonable suspicion tha(c) The search is not repmduced throaghsual or sound e

criminal activity may be afoot, the police may execute a lawful investigative stopording;

Whetherthe caller gave correct identifying information, or whether the police ulti : : : :
matelycould have verified the the information, the calisr providing the informa (d) A person conductlng the search has obtained the prier writ

tion, risked that his or her identity would be discovered and cannot be considetéti permission of the chief, shdrdr law enforcement administra
anonymous.State vSisk, 2001 WI App 18247 Ws. 2d 443634 N.W2d 877 tor of the jurisdiction where the person is detainedyisror her

It was reasonable to conducteary search of a person who knocked on the doo| . . .
of a house while it was being searched for drugs pursuant to a warrant.. Ktipe v aes'QHeeunless there is probable cause to believe thati¢he

2002WI App 17,250 Wis. 2d 296640 N.W2d 551 tainedperson is concealing a weapon; and

Terry and this section apply mmonfrontations between the police and citizens in : : .
public places only For private residences and hotels, in the absence of awarrant,,the(e) A person CondUCtmg the search prepares a report 'dent'fy

police must have probable cause and exigent circumstances or consent to justifingh the person detained, all persons conducting the search, the
entry Reasonable suspicion is not a prerequisite tofaredé seeking consent to tj 1 7 ati

entera private swelling. State Btout, 2002 WI App 41250 Ws. 2d 768 641 tlme'ggte anddplacedOf the.searCh and t??hwntten alI‘J]thOI’Izatlon re
NEERAA quiredby par (d), and provides a copy of the reptwtthe person

NOTE: See also the notes to Article I, sectiori 1to the Wsconsin Constitu ~ detained.

tion. (3) No person other than a physician, physician assistant or

968.25 Search during temporary questioning. When a [)%%;tgésg;usr:grgﬁensed o practice in this state may conduct a

law enforcement dicer has stopped a person for temporary ques . . ) . .
tioning pursuant to 968.24and reasonably suspects that he qr (4) A person who intentionally violates this section may be
sheor another is in danger of physical injuifye law enforcement ined not morethan $1,000 or imprisoned not more than 90 days
officer may search such person for weapons or any instrumenPbPOtN-

article or substance readily capable of causing physical isjpdy ~ (5) This section doesot limit the rights of any person to civil

of a sort not ordinarily carried in public places by law abiding pelamage®r injunctive relief.

sons. If thelaw enforcement diter finds such a weapon orinstru  (6) A law enforcement agencas defined in €.65.83 (1) (b)
ment,or any other property possession of which the law erdforagay promulgate rules concerning strip searches which at least
mentofficer reasonably believes may constitute the commissigfeetthe minimum requirements of this section.

e s b e i ™ e ooy 2 e s
tion of the questioning, at \yvhich time the Ia\F/)v enforcemeﬁirtr@gfp (8) Is serving a sentence, pursuant éoaviction, in a jail, state
H Ryisonor house of correction.

shalleither return it, if lawfully possessed, or arrest the person ; . .
questioned. (b) Is placed in or transferre¢d a secured correctional facility

History: 1993 a. 486 asdefined in s938.02 (15m)a secureahild caring institution,

An investigatory stop—and-frisk for the sole purposelistovering a suspest asdefined in s938.02 (15g)or a secured group home, as defined
identity was lawful under the facts of the case. Stafdynn,92 Wis. 2d 427285
N.W.2d 710(1979). in s.938.02 (15_p) .

A stop—and—frisk was not an unreasonaelarch and seizure. Stat®Mlliamson, (c) Is committed, transferred or admitted undersdh971 or

113Wis. 2d 389335 N.W2d 814(1983). 975.

This section permits anfider to search the passenger compartment of a vehicle : . :
for weapons if an individual who recently occupied the vehicle is stopped under s.(d) Is confined as a condition of probation und&78.09 (4)

968.24and the dicer “reasonably suspects that he or anotherdgitger of physical ~ History: 1979 c. 2401981 c. 2971987 a. 3321991 a. 171993 a. 95105 1995
injury.” State vMoretto,144 Ws. 2d 171423 N.W2d 841(1988). a. 77,154 1997 a. 351999 a. 92001 a. 109 ] ) o

Terry tempered or torpedoed? The new law of stop and frisk. Lewis. WBB Au] /A visual body cavity search is more intrusilian a strip search. It is not objective
1988. 9 reasonable for police to conclude that consent to a strip search includes consent to
scrutinyof body cavities. State Wallace, 2002 WApp 61,251 Wis. 2d 625642

NOTE: See also the notes to Article |, sectionl1to the WisconsinConstitu- NW.2d549

tion.
Intrusivesearches of the mouth, nose or ears are not covered by sub. (3). However
. . . searchesf those body orifices should be conducted by medical personnel to comply
968.255 Strip searches. (1) In this section: with the 4th and 5th amendmenf&l Atty. Gen. 12
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968.256 Search of physically disabled person. (1) In (1) “Aggrieved person” means a person who was a party to
this section, “physically disabled person” means a person who agy intercepted wire, electronic or oral communication or a per
quiresan assistive device for mobiljtincluding, but not limited sonagainst whom the interception was directed.

to, a wheelchajrbrace, crutch or artificial limb. (2) “Aural transfer” means a transfer containing the human
(2) A search of a physically disabled person shalcbe voiceat any point from the point of origin to the point of reception.
ductedin a careful mannerlf a search of a physically disabled (3) “Contents”whenused with respect to any wire, electronic
person requires the removal of an assistive device or involvegygyal communication, includes aiformation concerning the
personlacking sensation in some portion of his or her haiaky substancepurport or meaning of that communication.
searchshall be conducted with extreme care by a person who has(4) “Electronic communication” means any transfer of signs,

hi?g;?;?'?g& hzigdllng physically disabled persons. signals,writing, images, sounds, data or intelligence of any nature
' ’ wholly or partially transmitted by &ire, radio, electromagnetic,
968.26 John Doe proceeding. If a person complains to a Photoelectroni®r photooptical system. “Electronic communica

judge that he or she has reason to believe that a crime has (98n does not include any of the following:

committedwithin hisor her jurisdiction, the judge shall examine (&) The radio portion of a cordless telephone communication
the complainant under oath and any witnesses produced by hatis transmitted between the cordless telephone handset and the
or her and mayand at the request of the district attorney shall, subaseunit.

poenaand examine other witnesses to ascemdiather a crime  (b) Any wire or oral communication.

has been committed and by whom committedhe extent to () Any communication made through a tone-only paging de
which the judge may proceed in the examination is within thg.e.

judge’sdiscretion. The examination may be adjourned and may d) A ication f tracking devi
be secret. Any witness examined under this section (d) . ny communlca |on. rom a rac.ln% evice. .
counselpresent at the examination but the counsel shall nait be  (5) “Electronic communication service” means any service
lowedto examinehis or her client, cross—examine other witnesséat provides its users with the ability to send or receive wire or
or ague before the judge. If it appears probable from the testinfectroniccommunications.

ny given that a crime has been committed and who committed it,(6) “Electroniccommunications system” means any wire, ra
the complaint may be reduced to writing and signed and verifiedip, electromagnetic, photooptical or photoelectronic facilities for
andthereupon a warrant shall issue for the arrest of the accughdiransmission of electronic communications, and any computer
Subjectto s.971.23 if the proceeding is secret, the record of théacilities or related electronic equipmeat the electronic storage
proceedingand the testimony taken shall not be open to inspectiofhthose communications.

by anyone except the district attorney unless itsed by the pro  (7) “Electronic, mechanical or othatevice” means any de

secutionat the preliminary hearing or the trial of the accused aggte or apparatus which can be usedntercept a wire, electronic
thenonly to the extent that it is so used. A court, on the motig oral communication other than:

of a district attorneymay compel a person to testify or produce ( . . :
. o a) Any telephone or telegraph instrument, equipment or facil
evidenceunder s972.08 (1) The person is immune from pro ities, or any component thereof, which is:

secutionas provided in €72.08 (1) subject to the restrictions-un ) . .
ders.972.085 1. Furnished to the subscriber or user by a provider of elec

History: 1989 a. 1221991 a. 88223 315 tronic or wire communicatioservice in the ordinary course of its
A defendanust be allowed to use testimony of witnesses at a secret John d¢sinessind being used by the subscriber or user in the ordinary

proceeding to impeach the same witnesses at the trial, even if the prosecution gegsrseof its business or furnished by the subscrifreuser for
?1"57”9?;* the John Doe testimonbtyers v State 60 Ws. 2d 245208 N.W2d 31 oo ctiorto the facilities of the service and used in the ordinary

An immunity hearing must be in open court. State ex rel. Newspapers, @ie. v COUrseof its business; or

cuiAt(F?)erJSrng]ir\]/\lgingSGE? fezsluI';lg/fvzzi(f]gr?s%gzlgfoceeding has no recognized intefe. 2. Being used by a provider of electronic or wire communica
in the maintenance of secrecy in that proceedidghn Doe proceedings are-dis f5h service in the ordinary course of its business, or by a law en

cussed. State vO'Connor 77 Wis. 2d 261252 N.W2d 671(1971). forcementofficer in the ordinary course of his or her duties.
No restriction under the 4th or 5th amendment precludes the enforcement-of an or i ; i ; ; _
derfor handwriting exemplars directed by a presiding judge in a John Doe proceed (b) A he?‘nngald or similar device belng used to correct-sub
ing. State vDoe,78 Wis. 2d 161254 N.W2d 210(1977). normalhearing to not better than normal.
Dueprocess does not require that a John Doe witness be advised of the nature u i n ina:
the proceeding or that the witness is adett of the investigation. yanv. State,79 %8) Electronic Sto_rage me_ans any of the foI_Iowmg. i
Wis. 2d 83 255 N.W2d 910(1977). (a) Any temporaryintermediate storage of a wire or electronic
This section does not violate the constitutional separafipowers doctrine. John communicatiorincidentalto the electronic transmission thereof.
Doe proceedings are discussed. Staf@/ashington83 Wis. 2d 808266 N.W2d . . L
597 (1978). (b) Any storageof a wire or electronic communication by an
A balance between the pubticight to know and the need for secrecy in John Doelectroniccommunication service for purposes of backup protec
proceedings is discussed. reWis. Family Counseling ServicesState 95 Ws. 2d i i i
670,291 N.w2d 631(Ct. App. 1980). tion of Ehe comnlun|cat|on. o
A John Doe judge may nistsue a material witness warrant under s. 969.01 (3). (9) Interce_pt means thﬂura| or other acquisition of the con
Statev. Brady 118 Wis. 2d 154345 N.W2d 533(Ct. App. 1984). ~tentsof any wire, electronic or oral communication through the
Whena JohrDoe proceeding is not a joint executive and judicial undertaking, thege of any electronic, mechanical or other device.
proceduredoes not violate the separation of powers doctrine acdnistitutional. o §
Statev. Unnamed Defendant50 Wis. 2d 352441 N.W2d 696(1989). (10) “Investigativeor lawenforcement dicer” means any of
A John Dogudge may issue and seal a search warrant, and a district attorney figer of this state or political subdivision thereof, who is empow

independentlyssue a criminal complaint, regardless of the existence of the John D : ; : :
A John Doe cannot be used to obmdence against a defendant who has alreacé?Ed by the laws of this state to conduct investigations of or to

beenchaged. State \Cummings199 Ws. 2d 722546 N.W2d 406(1996). makearrests for dénses enumerated in 868.28t0968.37 and

To be entitledo a hearing, a John Doe complainant must do more than merely i ici i
legein conclusory terms that a crime has been committed. The compkpetition 8hy attomey fal;]thonfjehd by law to prosecute or participate in the
mustallege factshat raise a reasonable belief that a crime has been committed. SRi@S€cUtiornf those denses.
exrel. Reimann vCircuit Court for Dane Count214 Ws. 2d 604571 N.W2d 385 (11) “Judge“ means the judge sitting the time an application
(1997). . ;

A nonlawyets questioning of a witness on the statehalf at a John Doe hearing IS Mmade under €68.30or his or her successor

evenif constituting the unauthorized practice of law did not require exclusion of the (12) “Oral communication” meanany oral communication

testimonyat trial. State MNoble, 2002 WI 64253 Wis. 2d 206646 N.W2d 38 I . .
Limits of judges authority in presiding over or conducting John Doe proceedirﬁtteredby aperson exh|b|t|ng an expectation thatabemunica

discussed.76 Atty. Gen. 217 tion is not subject to interception under circumstances justifying
the expectation. “Oral communication” does not include any
968.27 Definitions. In s5.968.28t0 968.37 electroniccommunication.
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(13) “Penregister” means a device that records or decodesmicide, felony murder kidnapping, commercial gambling,
electronicor other impulses that identify timbers dialed or bribery, extortion, dealing in controlled substances or controlled
otherwisetransmittecbn the telephone line to which the device isubstanceanalogs, a computer crime that is a felony under s.
attached. “Pen register” does not include any device used by9d3.7Q or any conspiracyo commit any of the foregoing -of
provideror customer of a wire or electronic communicaten fenses.
vice for billing, or recording as an incidentbdling, for commu History: 1971 c. 2191977 c. 4491983 a. 4381987 a. 3991995 a. 448
nications services provided by the provider or any device used by
aprovider or customer of a wire communication service for co368.29 Authorization for disclosure and use of inter -
accountingor other like purposes in the ordinary cowsits busi  cepted wire, electronic or oral communications. (1) Any
ness. investigativeor law enforcement dicer who, by any means au

(14) “Read”y accessible to the general pub“c" meamsh tho”zedby $5968.28t0968.370r 18 USC 25100 2520 haS Ob
respecto a radio communication, that the communication is n&tinedknowledge of the contents of any wire, electronic or oral
any of the following: communicationpr evidence derived therefrom, may disclose the

(a) Scrambled or encrypted. contentgo another investigative or law enforcemeriicef only

. . . . he extent that the disclosure is appropri he proper-perfor
(b) Transmitted using modulation techniques whose essen e extent that the disclosure is appropriate to the proper-perfo

parametersiave been withheld from the public with the intentiogy;. nceof the oficial duties of the dicer making or receiving the

of preserving the privacy of the communication closure.
i " " d ' (2) Any investigative or law enforcemenftfickr who, byany

(c) Carried on a subcarrier or other signal subsidiary to a ra%%ansauthorized by $868.28t0968.370r 18 USC 251802520
transmission. _ o ) hasobtained knowledge dhe contents of any wire, electronic or
(d) Transmitted over a communication system provided byoral communication or evidence derived therefroray use the

commoncarrief including a commercial mobile rad&ervice contentsonly to the extent the use is appropriate to the proper per
provider,as defined in s196.01 (2g) unless the communication formanceof the oficer’s ofiicial duties.

is a tone-only paging system communication. (3) (a) Any person who has received, by any means autho
(e) Transmitted on frequencies allocated UndiBICFR part yized by ss968.28t0968.370r 18 USC 25100 25200r by a like
25, subpart D, E or F of part 74, part 94, unless in the case Ofstatyteof any other state, any information concerning a wire; elec
a communicatiortransmitted on a frequency allocated undlr ronjic or oral communication or evidence derived therefitater
CFRpart 74thatis not exclusively allocated to broadcast aUX'“ar)Septedin accordance with s868.28to 968.37 may disclose the
serylceslhe communication is a 2-way voice communicabign contentsof that communication or that derivative evidence only
radio. while giving testimony under oath offiafnation in any proceed
(15) “Trap and trace device” means a device tagtureshe ing in any court or before any magistrate or grand juthis state,
incomingelectronic or other impulses that identify the originatingr in any court of the United States or of any state, or in any federal
numberof an instrument or device from which a wire or electronigr state grand jury proceeding.

communicationwas transmitted. (b) In addition to the disclosure provisions of.[ga); any per
(16) “User” means any person who or entity that: sonwho has received, in the manner described um@68.31 (2)
(a) Uses an electronic communication service; and (b), any information concerning a wire, electronic or oral commu
(b) Is duly authorized by the provider of the service to engafi€ation or evidence derived therefrom, may disclose the contents
in that use. of that communication or that derivative evidence while giving

ﬁstimonyunder oath or &ifmation in any proceeding described
par (a) in which a person is accused of any act constituting a
elony, and only if theparty who consented to the interception is

like connection between the poftorigin and the point of recep availableto testifyat the proceeding or if another witness is avalil

tion, including the use of the connection in any switching statiofP!€ 0 authenticate the recording. .

furnishedor operated by any person engaged as a public utility in (4) No otherwise privileged wire, electronic or orimmu

providing or operating the facilities for the transmission of intrahication intercepted in accordance with, or in violation of, ss.

state,interstate or foreign communication$¥ire communica 968.28t0968.370r 18 USC 251002520 may lose its privileged

tion” includes the electronic storage of any such aural trabsfier character.

does not include the radio portion of a cordless telephone commu(5) Whenan investigative or law enforcemenficér, while

nicationthat is transmitted between the cordless telephone haetigagedn intercepting wire, electronier oral communications

setand the base unit. in the manner authorized, intercepts wire, electronic or oral com
?tiftory: 1971 c. 405.93,1987 a. 3991991 a. 391997 a. 218 municationsrelating to ofenses other than those specified in the

Froel?c%?gstwgégglg);%152'1\?35132%73%)0968'30 Is upheld. State ex rel. Hussongyder of authorization or approvahe contents thereof, and evi
An informant who is party to a tapecorded telephone conversation also acquiregencem:"rlveci therefrom, may be dBClOS{fﬁdJsed as prOVIdEd in

_thec;)nve_rstation i{1 rlli_im_infd, rega}rdlesst oft_tfr;et uts;z of tape regordeg&mag;ition “SUbS.(l) and(2). The contents and amyidence derived there

is not an “intercept.” e Informant may testity to the conversation without use O 1

recording. StateE/Maloney 161 Ws. 20 127467 N.W2d 215(Ct. App. 1991). m%ggg \?v% gi?e%ngﬁrtfé%\ggle Qp%lljitchaﬁirgr? ?;,rh%?g rt?]\;e?ugé e

_finds on subsequent application, made as soon as practicable but

munications. The attorney general together with the distict no I?tgirnthan L:S i:]oura;itwatgfts%ezgi)nt;ggss\;verrisoglgéwgssel-énter

torneyof any county may approveraguest of an investigative OrtcoegSeZOorag)C/oa Ii?<ecsetatutes -colo =0

law enforcement dicer to apply to thehief judge of the judicial =35 "™, 02 o 51°03 1987 a. 3091980 a. 121359 1993 a. 981995

administrativedistrict for the county where the interception is tq 3q

take place for an order authorizing or approving the interceptiorkvidenceof intercepted oral or wire communications can be introduced only if the

of wire, electronic or oral communications. The chief judge meéfyerception was authorized unde968.30; consent by one party to the commenica
unders.968.30grant an order authorizing or approving ihier- }\"\r,‘v'gd”??éf(ufg;el';t State ex rel. Arnold.\County Courts1 Ws. 2d 434 187
ceptionof wire, electronic or oral communications inyestiga Although one—party consent tapes are lawful, theynateauthorized by ss. 968.28
tive or law enforcement fi€ers having responsibility for the-in to 968.33and therefore the contents cannot be admitted as evidence in chief, but s.

i i i icati i 968.29 (3) does not prohibit giving such tapes to the state. SiAbeste Manage
vestigationof the ofense for which the application is madghe ment of Waconsin. Inc81 Wis: 2d 855261 N.w2d 147(1977).

a,l"thorlzatlon Sh,a" be permltted only if the !nterceptlon may pro Althougha taped telephone conversation was obtained without a courttheler
vide or has provided evidenod the commission of thefeinse of  defendanbpened the door to the tapeidmission bextensive reference to the tape

(17) “Wire communication” means any aural transfer made |
wholeor in part through the use of facilities for the transmissi
of communications by the aid of wire, cahigicrowave or other

968.28 Application for court order to intercept com
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transcriptduring his case-in—chief. StateAlbrecht, 184 Ws. 2d 287516 NW2d  on the basi®of the facts submitted by the applicant that all of the

776 (Ct. App. 1994). ; [P
Sub.(2) authorizes prosecutors to include intercepted communications in a crir]:walowmg exist:

nal complaint. A prosecutor is a law enforcemerficdr under sub. (2), and prepara (&) There igorobable cause for belief that an individual is eom

tion of complaints is within the prosecutsroficial duties. State. Gilmore,193 itti i i i i
Wis. 2d 403535 N.W2d 21(Ct. App. 1995). mitting, haslcommltted, or is about to commit a particuléersfe
gnumeratedn s.968.28

The statemay incorporate intercepted communications in a criminal complaint
the complaintis filed under seal. Unilateral public disclosure of such communica  (b) There is probable cause for belief that particodemmu
tionsin a complaint while not authorized does sbject the communication to sup i ~a+i ; ; ;
pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore, ,nlcatlons,concemmg that éénse will be obtained throth such
201 Wis. 2d 820549 N.W2d 401(1996). interception.

The state mayise one—party consent recordings of criminal actithiy disclosure (C) Other investigative procedures have been tried and have

of which is not authorized under sub. (3) (b), if the evidence inadvertently falls withig. . U
the“plain hearing” of law enforcementfafers conducting authorized surveillance.quglled or reasonably appear to be unlikely to succeed if tried or to
be too dangerous.

Statev. Gil, 208 Wis. 2d 531561 N.W2d 760(Ct. App. 1997).
clushvelydone by federal agents and v lawiLl under federssonsin law did. (d) There is probable cause for belief that the facilities from
notgovern its admissibility into evidence in a federal prosecution, notwithstandidghich, or the place where, the wire, electrooi@ral communica
thatthe telephone call may have been a privileged communication unsteonsin — tions are tobe intercepted are being used, or are about to be used,
law. United States.\Beni, 397 F Supp. 1086 in connection with the commission of théeofse, or are leased to,
968.30 Procedure for interception of wire, electronic listedin the name of, or gommonly used_by the person. .

or oral communications. (1) Each application for an order (4) Eachorder authorizing or approving the interception of
authorizingor approving the interception of a wire, electronic RNy Wire, electronic or oral communication shall specify:

oral communication shall be made in writing upon oathfimma- (a) The identity of the person, if known, whose communica
tion to the court and shall stafee applicang authority to make tionsare to be intercepted;

the application and may hbgpon personal knowledge or informa  (b) The nature and location of the communications facilities
tion and belief. Each application shall include the following inforwhich, or the place where authority to intercept is granted and the

mation: meansby which such interceptions shall be made;

(a) The identity of the investigative or law enforcemefitef (c) A particular description of the type of communication
makingthe application, and thefafers authorizing the appliea soughtto be intercepted and a statement of the particulenss
tion. to which it relates;

(b) A full and complete statement of tfects and circum (d) The identity of the agen@uthorized to intercept the cem
stanceselied upon by the applicant, to justify the applicebe  municationsand of the person authorizing the application; and

lief that an order should be issued, including: o (e) The period of time duringhich such interception is autho
L Details of the partlculanffense that has been, is being, orized, including a statement whether or not the interception shall
is about to be committed,; automaticallyterminate when the described communication has

2. A particular description of the nature and location of tHeeenfirst obtained.
facilities from which or the place where taemmunicationisto  (5) No order entered under this section may authorize -or ap
be intercepted,; provethe interception of any wire, electronic or oral communica
3. A particular description of the type of communicationsion for any period longer than is necessary to achieve the-objec
soughtto be intercepted; and tive of the authorization, nor in any event longer than 30 days. The
4. The identity of the person, if known, committing the of30—-dayperiod begins on the earlier of the day on whictirthes
fenseand whose communications are to be intercepted. tigative or law enforcement fi€er first begins to conduct anter
(c) Afull and complete statement whether or not other inves eptionunder the order or 10 days after the order is entered. Ex

gative procedure$iave been tried and failed or why they reaso ensionsof an order may be granted, but only upon appliction

: e extension made in accordance with gipand the court mak
ggg’ appear to be unlikely to succeed f tried or to be too dangl %the findings requiredy sub(3). The period of extension shall

. . . . be no longer than the authorizing judge deems necessary to
_ (d) Astatement of the period of time for which thterception  5chievethe purposes for which it was granted and in no event be
is required to be maintained. If the nature of the investigagions,, longerthan30 days. Every order and extension thereof shall

suchthat the authorizatiofor interception should not automati ¢ontaina provision that the authorization to intercept shall be exe
cally terminatewhen the described type of communication hg§ teqas soon as practicable, shall be conducted in such a way as

beenobtained, a particular description of facts establishing-profy minimize the interception ofommunications not otherwise
ablecause to believe that additional communications for the Sa@fhjectto interception under this chaptend must terminate
typewill occur thereafter uponattainment of the authorized objective, or in amgnt in 30

(e) Afull and complete statemeat the facts concerning all days. In the event the intercepted communication is in a code or
previousapplications known to the individual authorizingd foreignlanguage, and an expert in that foreign language or code
makingthe application, made to any court éatthorization to in  is not reasonably available during the interception period,-mini
tercept,or for approval of interceptions of, wire, electronic or orahjzationmaybe accomplished as soon as practicable after the in
communicationsnvolving any of the same persons, facilities oferception.
placesspecified in the application, and the action takerti®y  (g) \wheneveran order authorizing interceptigentered pur
courton each such application; and suantto ss.968.28to 968.33 the ordemay require reports to be

() Where theapplication is for the extension of an ord#r madeto the court which issued the order showing what progress
statemensetting forth the results thus far obtained fromititer  hasbeen made toward achievement of the authorized objective
ception,or a reasonable explanationtbé failure to obtain such andthe need for continued interception. Such reports Skeall
results. madeat such intervals as the court requires.

(2) The court may require the applicant to furnish additional (7) (a) The contents of any wire, electromic oral commu
testimonyor documentary evidenagder oath or &ifmation in  njcation intercepted by any means authorized by968.28to
supportof the application. Oral testimony shall be reduced te wrig68. 37shall, if possible, be recorded on tape or wire or other com
Ing. parabledevice. The recording of the contents of any wire,-elec

(3) Uponthe application theourt may enter an ex parte ordertronic or oral communication under this subsecsball be done
asrequested or as modified, authorizing or approving interceptiomsuch way as will prote¢he recording from editing or other al
of wire, electronic or oral communications, if the court determinésrations. Immediately upon the expiration of tperiod of the
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order or extensions thereof all such recordings and records ofualessthere was no opportunity to make the motion or the person
intercepted wire, electronic or oral communication shall be filedas not aware of the grounds of the motion. If the motion is
with the court issuing the order and the court straér the same granted,the contents of thintercepted wire, electronic or oral
to be sealed. Custody of the recordings and records shall be whemmunicationpr evidence derived therefrom, shadl treated as
ever the judge handling the application shall orddreyshallnot havingbeen obtained in violation of s868.28to 968.37 The
be destroyed except upon an order of the issuing or denying juflgige may upon the filingof the motion by the aggrieved person,
andin any event shall be properly kept and preserved for 10 yeanakeavailable to the aggrieved person or his or her codosel
Duplicaterecordings and other records may be made for useigpectionsuch portions of the intercepted communication or evi
disclosure pursuant to the provisions for investigations underdence derived therefrom as the judge determines to beiiméehe
968.29(1) and(2). The presence of the seal provided for by thigstof justice.
subsectionpr a satisfactory explanation for the absence thereof, (b) In addition toany other right to appeal, the state shall have
shallbe a prerequisite for the use or disclosure of the contentst@fright to appeal:
any wire, electronic or oral communication or evidence derived 1. Erom an order granting a motitmsuppress made under
therefromunder s968.29 (3) par.(a) if the attorney general or district attorney certifieshie

(b) Applications made and orders granted unde96é8.28t0  judgeor other dficial granting such motion that the appeal is not
968.33together with all other papers and records in connectienteredfor purposes of delay arsthall be diligently prosecuted as
therewithshall be ordered sealed by the court. Custody aithe in the case of other interlocutory appeals or under such rules as the
plications,orders and other papers and records shall be wheresgpremecourt adopts; or
the judge shall orderSuch applications and orders shall be dis 2. From an order denying an application for an order of autho
closed onlyupona showing of good cause before the judge anationor approval, and such an appeal shall beagte and shall
shall not be destroyed except on order of the issuing or denyfgin camera in preference to all other pending appeals in accord

judge,and in any event shall be kept for 10 years. ancewith rules promulgated by the supreme court.
(c) Any violation of this subsection may be punished as con (10) Nothingin s5.968.28to 968.37shall be construed to-al
tempt of court. low the interception of anwire, electronic or oral communication

(d) Within a reasonable time but not later than 90 days after thetweenan attorney and a client.
filing of an application for an order of approval under. fiar History: 1971 c. 405.93; 1981 c. 335%.26; 1987 a. 3991993 a. 486

which is denied or the termination of the period of an order or ex Although a taped telephone conversation was obtained without a courttheler
efendanbpened the door to the tapadmission bgxtensive reference to the tape

tensionsthereof, the issuing or denying judge shall cause to R&hscript duringhis case-in—chief. State Albrecht, 184 Ws. 2d 287516 N.W2d

servedon the persons named in the order or the application af7d(Ct. App. 1994).

suchother parties to intercepted communications as the mge The statemay incorporate intercepted communications in a criminal complaint if
. ok . AN . . =~ the complaintis filed under seal. Unilateral public disclosure of such communica

terminesis in the interesof justice, an inventory which shalkin tignsin a complaint while not authorized does sbject the communication to sup

clude notice of: pressionput may entitle the defendant to remedieder s. 968.31. StateGilmore,

P 201 Wis. 2d 820549 N.W2d 401(1996).
1. The fact of the entry of the order or the appllcatlon. Suppressiof wire communications is reserved for those that are illegally-inter

2. The date of the entry and the period of authorized, approwegtedand does not apply to legally intercepted communications that are improperly

i ; ; f it disclosed. State vGilmore,201 Wis. 2d 820549 N.W2d 401(1996).
or dlsapproved interception, or the denial of the appllcatlon. Communicationgrivacy: A legislative perspective. Kastenmdieavy & Beier

3. The fact that during the period wire, electronic or oral-com9gowLR 715 (1989).
municationswere or were not intercepted.

(e) The judge mayupon the filingof a motion, make available 968.31 Interception and disclosure of wire, electronic

pr oral communications prohibited. (1) Except as other

to such person or the perssgounsel for inspection in the manner’. o h -
providegin ss.19.35aFr)1d19.365uch portior?s of thintercepted Wise specifically provided in s4.96.630r 968.28t0 968.30 who-
ercommits any of the acts enumerated in this sectignilt/

communicationsapplications and orders as the judge determing a Class H felony:
to bein the interest of justice. On an ex parte showing of go ‘ )

causeto the issuing judge the serving of the inventory required i NOTE; Sub. (1) (o, is shown as amended eff. 2-1-03 BYO1 Ws. Act 109
this subsection may be postponed. The judge shall review suchiy except as otherwise specifically povided in ss. 196.63 or 968.28&

postponemendt the end of 60 days and good cause shall be shag8.30,whoever commits any of the acts enumerated in this section may fired
prior to further postponement. not more than$10,000 or imprisoned for not moe than 7 years and 6 months or

bpth:

8) The contents of any intercepted wire, electronic or oraf) . . .
cor(nr?nunicationor evidenc}é derivecﬁ) therefrom shall not be re, (2) r:ntentlonally Intercepts, attempts to intercepprocures
ceivedin evidence or otherwise disclosed in any trial, hearing 8&32523?@%? ctg%%irﬁiigttig; attempt to intercept, any wire,
otherproceeding in any coudf this state unless each parpt o) | ionall ) h
lessthan 10 days before the trial, hearing or proceeding, has beef?) Intentionally uses, attempts to use or procures any other
furnishedwith a copy of thecourt orderand accompanying ap personto use or attempt to use any electronic, mechanical or other
plication, under which the interception was authorized or af€Viceto intercept any oral communication.
proved. This 10-day period may be waived by the judge ibhe  (C) Discloses, or attempts disclose, to any other person the
shefinds thatit was not possible to furnish the party with the aboveontentsof any wire, electronic asral communication, knowing
information 10 days before the trial, hearing or proceeding af¥l having reason to know that the information was obtained

thatthe party will not be prejudiced by the delay in receiving tH8roughthe interception of a wire, electronic or oral communica
information. tion in violation of this section or under circumstances constitut

(9) (a) Any aggrieved person in any trial, hearing or proe:eeHqg violation of this section. . .
ing in or before any court, departmenfjasr, agencyregulatory (d) Uses, or attempts to use, the contents of any wire, electronic
body or other authority of this state, or a political subdivisio" 0ral communication, knowing or having reasokrtow that the
thereof,may move before the trial court or the court granting tHaformationwas obtainedhrough the interception of a wire, elec
original warrant to suppress the contents of any intercepted wi@nic or oral communication in violation of this section or under
electronicor oralcommunication, or evidence derived therefronfifcumstancesonstituting violation of this section.
on the grounds that the communicatiams unlawfully inter (e) Intentionally discloses the contents of any celdctronic
cepted;the order of authorization or approval under whigkas O Wire communication obtained by authority of £68.28
intercepteds insuficient on its face; or the interception wast 968.29and968.3Q except as therein provided.
madein conformity with the order of authorization or approval. (f) Intentionally alters any wire, electronic or oral communica
The motion shall be made before the trial, hearing or proceeditign intercepted on tape, wire or other device.
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(2) Itis not unlawful under s9€68.28t0 968.37 (a) Actual damages, but not less than liquidated damages com
(a) For an operator of a switchboaodan oficer, employee Putedat the rate of $100 a day for eatdy of violation or $1,000,
or agent of any provider of a wire or electronic communicatioihicheveris higher;
service,whose facilities are used in the transmission of a wire or (b) Punitive damages; and
electroniccommunication to intercept, disclose or use that-com (c) A reasonable attorneyfee and other litigation costs rea
municationin the normal course of his or her employment whilsonably incurred.
engagedn any activity which is a necessary incident to the rendi (3) Goodfaith reliance on a court order or on968.30 (7)

tion of his or her service or to the protection of the rights or propeha|l constitute a complete defense to any civil or criminal action
ty of the provider of that service, except that a provider of a Wiggoughtunder ss968.28to 968.37

or electroniccommunication service shall not utilize service ob History: 1971 c. 46s5.92, 93, 1977 c. 2721985 a. 2971987 a. 3991989 a. 56

servingor random monitoring except for mechanical or service@91a. 2941997 a. 2832001 a. 109
quality control checks The testimony of an undercovewlice oficer who was carrying a concealed
s . . eavesdroppinglevice under sub. (2) is not the product of the eavesdropping and is
(b) For a person acting under color of law to intercept a wirgmissible even assuming the eavesdropping was unconstitutional. . Sta
electronicor oral communicationyhere the person Is a party t072'l\'/f\1n§ﬁszg ;%Hiiiawé\évigéfggﬁ?;?)device” by the communications common carri
the communication or one of the parties to the communichBEN ¢, 1o trace bomiscares and other harassing telephone calls would not violate any law

given prior consent to the interception. if used with the consent of the receiving pag@ Atty Gen. 90.

(c) For a person not acting under color of law to intercept . .
wire, electronic or oral communication whehe person is a party '9%8'32h FprftTlture tr?f c_ortwtraba?d dgwc_es. eﬁjn'%‘/a?ledr?ﬂ
to the communication or where one of the parties to the comnify, ecfanical, or oner intercepting device usedaration or s.

8.31(1) may be seized as contraband by any pedioand

nication has given prior consent to the interception unless t : : X > e
communicatioris intercepted for the purpose of committing an rfelrt]e%%thls state in agction by the department of justice-un
erch.

criminal or tortious act in violationf the constitution or laws of History: 1979 ¢. 3%5.92 (8)
the United States or of any state or for the purpose of committing v T

any other injurious act. 968.33 Reports concerning intercepted  wire or oral

(d) For any person to intercept or access an electronic commommunications.  In January ofach yearthe department of
nicationmade through an electronic communication system thastice shall report to the administrativefio of the UnitedStates
is configured so that the electronic communication is readily courtssuch information as is required to be filedliyUSC 2519
cessible to the general public. A duplicate copy of the reporshall be filed, at the same time,

(e) For any person to intercept any radio communication thaith the ofice of the director of state courts.
is transmitted: History: 1973 c. 1%.37,1977 c. 18%.135 Sup.Ct. Order88 Ws. 2d xiii (1979).

1. By any station for the use of the general public, orthat 968 34 Use of pen register or trap and trace device re -
latesto ships, aircraft, vehicles or persons in distress; stricted. (1) Except as provided ithis section, no person may

2. By any governmental, law enforcement, civil defense, piihstall or use a pen register or a trap and trace device without first
vatelandmobile or public safety communications system, includbtaininga court order under 868.360r 18 USC 3123r50 USC
ing police and fire, readily accessible to the general public; 1801to 1811

3. By a station operating on an authorized frequency within (2) The prohibitionof sub.(1) does not apply with respect to
the bands allocated to the amatenitizens band or general mobilethe use of agpen register or a trap and trace device by a provider
radio services; or of electronic or wire communication service:

4. By any marine or aeronautical communications system. (a) Relating to the operation, maintenance and testing of a wire
(f) For any person to engage in any conduct that: or electronic communication service tr the protection of the

1. Is prohibited by section 633 of the communications act JPhts Or property of the provideor to the protectionf users of
1934-or atservice from abuse of service or unlawful use of service;

2. Is excepted from the application of section 705 (a) of the (b) To r%cord the liactéh_at adW|re or electrohnlc com‘?unkl]catlon
communicationsact of 1934 by section 705 (b) of that act asinitiated or completed in order to protect the proviaeother
) . o provider furnishing service toward the completion of the wire
_(9) Forany person to intercept any wire or electronic comMgsmmunicationpr a user of that service, from fraudulent, urlaw
nicationthe transmission of which is causing harmful interferenggy or abusive use of service: or

to any lawfully operating station or consumer electronic equip .y \where the consent of tiuser of that service has been ob
ment,to the extent necessary to identify the soofdbe interfer tained

ence. _—
. . (2m) The prohibition of sub(1) doesnot apply to a telephone
(h) For users of the same frequetmyntercept any radio Com cqjeridentification service authorized underl§6.207 (2)
munication made through a system that utilizes frequencies moni (3) Whoeverknowingly violates sub(1) may be fined not
toredby individuals engaged in the provisiontioe use of the sys LI
tem, if the communication is not scrambled or encrypted. morethan $10,000 or imprisoned for not more ti8amonths or

(i) To use a pen register or a trap and trace device as authorzggte: sub, (3) is shown as amended eff. 2-1-032§01 Wis. Act 109 Prior
underss.968.34t0 968.37 or to 2-1-03 it reads:

(i) For a provider o&lectronic communication service to re . (3) Whoever knowingly violates sub. (1) shall be fined not mer than

cordthe fact that a wire or electronic communication was initiat&de; 000" ImPrisoned for not more than 2 years or both.
] ! ! History: 1987 a. 3991991 a. 268269, 1997 a. 2832001 a. 109

or completed in order to protect the providerother provider fur
nishing service toward the completion of tixére or electronic 968.35 Application for an order for a pen register or a
communicationpr a user of that service, from fraudulent, urlawtrap and trace device. (1) The attorney generair a district
ful or abusive use of the service. attorneymay make application fan order or an extension of an

(2m) Any person whose wire, electronic or oral communic@rderunder s968.36authorizing or approvinthe installation and
tion is intercepteddisclosed or used in violation of €68.28to  useof a pen register or a trap and trace device, in writing under
968.37shall have a civil cause of action against any person whath or equivalent dirmation, to a circuit court for the county
interceptsgdiscloses or uses, or procures any offieeson to inter wherethe device is to be located.
cept,disclose, or use, the communication, and shall be entitled to(2) An application under sul§l) shall include all of the fel
recoverfrom any such person: lowing:
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(@) The identity of the person making the application and thiger of a wire or electronic communication service, landlord,
identity of the lawenforcement agency conducting the investigaustodianor other person shall install the device forthwith on the
tion. appropriatdine and shall furnish the investigative or law enferce

(b) A certification by theapplicant that the information likely ment oficer all additionalinformation, facilities and technical-as
to be obtained iselevant to an ongoing criminal investigation besistanceincluding installation and operation of the device unob

ing conducted by that agency trusively and with a minimum of interference with teervices
History: 1987 a. 399 thatthe person so ordered by the court accords the partyawvith
) spectto whom the installation and use is to take place, if the-instal
968.36 Issuance of an order for a pen register or a trap lation and assistance is directed by a court order un@&8s36

and trace device. (1) Upon an application made under s(5) (b). Unless otherwise ordered by the court, the results of the
968.35 the court shalenter an ex parte order authorizing thgrapand trace device shall be furnished to tHieef of a law en
installationand use of a pen register or a trap and trace devigecementagencydesignated by the court, at reasonable intervals
within the jurisdiction of the court if the court findsat the appli  quring regular business hours for the duration of the order
canthas certified to the coutttat the information likely to be eb (3) A providerof a wire or electronic communication service

tainedby the installation and use is relevant to an ongeimginal landlord, custodian or other person who furnishes facilites

investigation. . A ! .

. . . technicalassistance under this section shall be reasomaloty
| (2) An order issuedinder this section shall do all of the-fol hensatedor the reasonable expenses incurregraviding the fa
owing: _ cilities and assistance.

(@) Specify the identityif known, of the person to whom is

leasecor in whose name is listed the telephone line to which ﬂé‘? of a wire or electronic communication service, ificefs,em
pen reglster. or trap anc_i t_race device is to be attaCh?d' ployeesor agents or othespecified persons for providing infor
. (b) Specify the identityif known, of the person who is the sub ation, facilities or assistance in accordance with the terms of a
ject of the criminal investigation. courtorder under 68.36
(c) Specify the number and, if known, the physical location of ) A : : A "
. ; ; ’ good faith reliance on a court ordeiegislative authori
the telephone line to which the pen register or trap and d@gee ;o o 5 statutory authorization iscamplete defense against

is to be attached and, in the case of a trap and trace device,-‘[heg{e&(pciviI or criminal action brought under £68.28t0 968.37
graphiclimits of the trap and trace order History: 1987 a. 399 ' —

(d) Provide a statement of thdeise to which the information
likely to be obtained by the pen register or trap and trace devig8.38 Testing for HIV infection and certain  diseases.
relates. (1) In this section:

(e) Direct,upon the request of the applicant, the furnishing of () “Health care professional”’ means a physician or a tegis

information, facilities and technical assistance necessary 40 ggrednurse or licensed practical nurse who is licensed under ch.
complishthe installation of the pen registartrap and trace de 441

vice under s968.37 (b) “HIV" means any strain of human immunodeficiency vi

_(3) An order issued under this section shall authotiEe |, "\hich causes acquired immunodeficiency syndrome.
installationand use of a pen registara trap and trace device for (bm) “Physician” has the meaning given ir48.01 (5)

aperiod not to exceed 60 days. / ; . 5 A
(4) Extensionsf the order may be granted, but only upon & (c) “Sexually transmitted disease” has the meaning given in s.
applicationfor an order under 868.35and upon the judicial fird 52-11(1_)- . o
ing required by sub(1). The period of extension shall be for a (d) “Significantly exposed” has the meaning given iB%2.15
periodnot to exceed 60 days. (1) (em)
(5) An order authorizing or approving the installation asé (2) In a criminal action under €40.225 948.02 948.025
of a pen register or a trap and trace device shall direct that: 948.05948.060r948.095 if all of the following applythe district
(@) The order beealed until otherwise ordered by the courgttorneyshall apply to the circuit coufor his or her county to er
and derthe defendant to submit totest or a series of tests adminis
(b) The person owning or leasing the line to which the pen r rgdby a health <_:are_profe35|onal to detect t_he presence of HIV
isteror a trap and trace device is attached, or who has been ord@fgigenor nonantigenic productsf HIV, an antibody to HIV or
by the court to provide assistance to the applicant, not disclosedggxually transmitted disease and to disclose the resullts of the test
existenceof the pen register or trap and trace device oestie O tests as specified in suld) (a)to (c):
tence of the investigation to the listed subscribeto any other (a) The district attorney has probable causedieve that the
person, unless or until otherwise ordered by the court. defendantassignificantly exposed the alleged victim or victim.
History: 1987 a. 399 If the defendant is convicted or found gatity by reason of men
tal disease or defect, this paragraph does not apply

(b) The alleged victim or victim whis not a minor or the par

(4) No cause of action may lie in any court against any provid

968.37 Assistance in the installation and use of a pen
register or trap and trace device. (1) Upon the request of : g e o
the attorney general, a district attorney or aficef of a lawen entort'éjﬁlardqlatq c;f t?te allegted vietim lorfwctlm Wgcausnlnor re
forcementagencyauthorized to install and use a pen register ufu€Sne district attorney 10 so apply for an order.
derss.968.28t0 968.37 a provider of wire or electronic commu  (2M) In a criminal action under 846.43 (2m)the district at
nication service, landlord, custodian or other person shall furni§ineyshall apply to the circuit court for his or her county for an
the investigativeor law enforcement i€er forthwith all informa ~ orderrequiring the defendant to submit to a test or a series of tests
tion, facilities and technical assistance necessary to accompfétninisterecby a health care professionaldetect the presence
theinstallation of the pen register unobtrusively and with a-min@f communicable diseases and to disclose the results of the test or
mum of interference with the services that the person so ordeitegtsas specified isub.(5) (a)to(c), if all of the following apply:
by the court accords the party with respect to whom the installa (a) The district attorney has probable causksdiieve that the
tion and use is to take place, if the assistance is directed by a caorbr alleged act of the defendant thanhstitutes a violation of s.
orderunder s968.36 (5) (b) 946.43(2m) carried a potential faransmitting a communicable

(2) Uponthe request of the attorney general, a district attorndiseaseto the victim or alleged victim anitivolved the defen
or an oficer of a law enforcement agency authorized to receive tant'sblood, semen, vomit, saliva, urine or feces or other bodily
resultsof a trap and trace device undera§8.28t0968.37 a pre  substancef the defendant.
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(b) The alleged victim or victim whis not a minor or the par defendant. The court shall require the health care professional
entor guardian of the alleged victim or victim whaeisninor re  who performs the test to disclose the test results tdefendant.
queststhe district attorney to apply for an order The court shall require the health care professional who performs

(3) Thedistrict attorney may apply under si) or (2m)for the test to refrain, notwithstanding2s2.15 (4) (c)if applicable,
anorder at any of the following times, and, within those time§0m making the test resulfgart of the defendast’permanent
shalldo so as soon as possible so as to enable the court to proWigégicalrecord and to disclose the results of the test to any of the

timely notice: following:
(a) At or after the initial appearance and prior to the prelimi (a) The alleged victim or victim, if the alleged victimwctim
nary examination. is not a minor

(b) If the defendant waives the preliminary examination, at any (b) The parent or guardian of the alleged victim or victim, if
time after the court binds the defendant over for trial and befdifee alleged victim or victim is a minor

averdict is rendered. (c) The health carprofessional who provides care to the al
(c) Atany timeafter the defendant is convicted or is found ndegedvictim or victim, uporrequest by the alleged victim or vic
guilty by reason of mental disease or defect. tim or, if the alleged victinor victim is a minorby the parent or

(d) If the court has determined ttihe defendant is not compe guardianof the alleged victim or victim.
tentto proceed under ©71.14 (4)and suspended the criminal Hislory: 1991 a. 2691993 a. 2/32,183 227,495 1995 2. 4561997 a. 1871999
proceedlngsat anytime after the determination that the defendantAcquittalon a chage of sexual intercourse with a minor did not prevent an order
IS not competent to proceed. for HIV testing following a conviction for sexual assault; the test is probable cause
(4) Thecourt shall set a time for a hearing on the matter undggfis,nogoverned by the outcome of the trial. Stafarr 182 Ws. 2d 349513
sub.(2) during the preliminary examination, if s§B) (a)applies; (Ct. App )
aftedrthedqfefegdantk;s bonljlnd'O\]{ter for trial and bef}grgla Ve:(sj'Ct968.40 Grand jury. (1) SELECTIONOF GRAND JURY LIST. Any
renderedif sub.(3) (b)applies; after conviction or a finding of N0t 46 may in writing, order the clerk of circuit couto select a
guilty by reason of mental disease or defect, if £ib(c) applies;

: o grandjury list within a specified reasonable time. The clerk shall
or, subject to s971.13(4), after the determination that the defendgg|ectfrom the prospective juror list for the county the namfes
antis notcompetent, if sul(3) (d) applies. The court shall give

e . : not fewer than 75 nor more than 1 rsons t nstitute the pr
thedistrict attorney and the defendant notice of the hearing at | gtfewer than 75 nor more than 150 persons to constitute the pro

¢ . ivegrand juror list. The list shall be k ret.
72 hoursprior to the hearing. The defendant may have counse tCt egrand juror list e list shall be kept sec_et
the hearing, and counsel may examared cross—examine wit (3) EXAMINATION OF PROSPECTIVEIURORS. At the time set for

courtshall order the defendant to submit to a test or a series of tSBgCtiveiurors under oath afiirmation relative to their qualifica
administerecby a health care professionaldetect the presencet|onsto serve as grand jurors and the judge shall excuse those who

of HIV, antigen or nonantigenic producHIV, an antibody to 2'€ disqualified, and may excuse others &y reason which
HIV or a sexually transmitted diseasghe court shall require the S€€msproper to the judge.

healthcare professional who performs the test to disclose the tes{4) ADDITIONAL GRAND JURORS. If after such examination
resultsto the defendant. The cowtall require the health carefewerthan 17 grand jurors remain, additional prospective jurors
professionalwho performs theest to refrain, notwithstanding s.shallbe selected, summoned and examuneti there are at least
252.15(4) (c), from making the test results part of the defendantl7 qualified jurors on the grand jury

permanenmedical record and isclose the results of the testto  (6) TiME GRAND JURORSTO SERVE. Grand jurorshall serve for

any of the following: a period of 31 consecutive days unless more dayseaessaryo

(a) The alleged victim or victim, if the alleged victimdctim  completeservice in a particular proceeding. The judge may dis
is not a minor chargethe grand jury at any time.

(b) The parent or guardian of the alleged victim or victim, if (7) ORDERSFILED wWiTH CLERK. All orders mentioned in this
thealleged victim or victim is a minor sectionshall be filed with the clerk of court.

(c) The health carprofessional who provides care to the al (8) INTERCOUNTY RACKETEERING AND CRIME. When a grand
legedvictim or victim, uporrequest by the alleged victim or vic jury is convened pursuant to this secttorinvestigate unlawful
tim or, if the alleged victinor victim is a mingrby the parent or activity under s165.7Q and such activity involvesiore than one
guardianof the alleged victim or victim. county,including the county where the petition for such griang

(5) Thecourt shall set a time for a hearing on the matter undéfiled, then if the attorney general approves, all expenses of such
sub.(2m) during thepreliminary examination, if su3) (a)ap  Proceedingshall be chayed to the appropriatioinder s20.455
plies; afterthe defendant is bound over for trial and before a ved) (d)-

dict is rendered, if sul§3) (b) applies;after conviction or a finding _ History: 1971c. 1255.522 (1) 1977 c. 2%.1656 (27)1977 c. 18%5.95, 135
, if sutf3) (b) applies; 9 1077 c. 3181977 ¢. 44%.210, 1977 c. 449Stats. 1977 5. 756.10991 a. 39Sup.

of not guilty by reason of mental disease or defect, if )HC) ¢t order No96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.40.

applies;or, subject to 971.13 (4) after the determination thite A claim of grand jury discrimination necessitates federal habeas corpus.review
defendanis not competent, if sul§3) (d) applies. The court shall Rosev. Mitchell, 443 U.S. 54§1979).

give the district attorney and the defendant notice of the hearinghe grand jury in Wéconsin. Cdey, Richards, 58 MLR 518.

atleast 72 hours prior to the hearing. Tdefendant may have ] ) ) ]
counselat thehearing, and counsel may examine and cros§68.41 Oath or affirmation of grand jurors. ~ Grand jurors
examinewitnesses. If the court finds probable cause to beliegBall, before they begin performance of their duties, solemnly
thatthe act or alleged act of the defendant that constitutes a vigigearor afirm that they will diligently inquire as to all matters
tion of 5.946.43 (2m)carried a potential for transmittingcam: andthings which come before the grand jury; that they will keep

municabledisease to the victim or alleged victim and involved tﬁ:jing?:]tgrSevrvsI’]cI)%hfgrotrenni/;g{?ézo:hn?aglirciar?dtkjlgzhsgfnvatl;ltﬂg%lI\ggl/ e

defendant’sblood, semenyomit, saliva, urine or feces or other L ' ;

bodily substance of the dr:avfendant the court shelibr the defend &Y PErson unindicted for love, fetavor, affectionor hope of re
ntt bmit to a test or i ’ f tests administevexdhealth ward; and that they will indict trulyaccording to the best dfeir

antto submit to a test or a series of tests a steyerihea understanding.

careprofessional to detect the presence of any communidable oy 1975 ¢. 94.91 (12) 1977 c. 18%.95; Stats. 1977 56.11; Sup. Ct.

easethat was potentially transmitted by the act or alleged act of thelerNo. 96-08207 Ws. 2d xv (1997); Stats. 1997 s. 968.41.
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968.42 Presiding juror and clerk. The grand jury shall se 968.47 District attorney, when to attend. Whenever re
lect from their number a presiding juror and a clerk. The el  quiredby the grand jury it shall be the duty of the district attorney
preserve the minutes of tpeoceedingdefore them and all exhib of the county to attend them for the purpose of examining wit

its. nessesn their presence or of giving them advice upon any legal
History: 1977 c. 18%.95; Stats. 1978. 756.12; Sup. Ct. Order N\#6-08 207  matter,and to issue subpoenaisd other process to bring up wit
Wis. 2d xv (1997); Stats. 1997 s. 968.42. nesses.

. . History: 1977 c. 18.95, Stats. 1977 s. 756.15; Sup. Ct. Order 8608 207
968.43 Reporter; salary; assistant. (1) Every grand jury Wis.2d xv (1997); Stats. 1997 s. 968.47.

shallwhen ordered by the judge ordering such grand @gmploy
oneor more reporters to attend their sessions and to make and P&$-48 Attendance; absence; excuse; number re -
scribea verbatim record of all proceedings had before them. quired fg_r Etlfandtlur)I/E Sﬁssmnar_lumbetr] rﬁqutltreddto con -
: : ; ] r inindictment. Each grand juror shall attend evesssion
(2) Beforeassuming the duties under this section, each repa ) Lo
er shall make and file an oath offihation faithfully to record g?the grand jury unless excused by fesiding jurar The pre

: : h idingjuror may excuse grand juror from attending a grand jury
andtranscribe all of the proceedings before the grand jury and?cgssiomnly for a reason which appears to the presiding juror in

keepsecret the matters relative to the proceedirgich reporter is or her discretion as good andfmignt cause for the excuse.

the grandjury. Each reporter may employ on his or her Own aG 5 o thejr number shall concur in the indictment.

counta person to transcribe the testimony and proceedirth® of ™ ¢y 1977 c. 185.95; Stats. 1977 s. 756.16; Sup. Ct. Order 96-08 207
grand jury butbeforeentering upon the duties under this subseavis. 2d xv (1997); Stats. 1997 s. 968.48.

tion, the persorshall be required to make and file an oath fir-af

mationsimilar to that required of each reporter 968.49 Fine for nonattendance. Any person lawfully sum
(3) Any person who violatean oath or dirmation required Menedto attend as a grand juror who fails to attend witleouyt
by sub.(2) is guilty of a Class H felony sufficientexcuse shall pay a fine not exceeding $40, which shall
NOTE: Sub. (3) is shown as amended eff. 2-1-03201 Ws. Act 109 Prior belmposeq b_y the court to which the person was summoned and
to 2-1-03 it reads: shallbe paid into the county treasury

(3) Any person who violates an oath or affirmation equired by sub. (2) may ~ History: Sup. Ct. Order Nc®6-08 207 Ws. 2d xv (1997).
be imprisoned for not more than 7 years and 6 months. o
History: 1977 c. 18%.95; Stats. 1977 s. 756.13; Sup. Ct. Order 8&:08 207 968.50 Report progress and return indictments. A
Wis. 2d xv (1997); Stats. 1997 s. 968.4397 a. 2832001 a. 109 grandjury may report progress and return indictméathe court
' . , from time to time during its session and until disgjeat.
968.44 Witnesses. The presiding juror of every grafitty wistory: 1977 c. 18%.95; Stats. 1977 s. 756.17; Sup. Ct. Order 8-08 207
andthe district attorney or other prosecutinfiagfr who is before Wis. 2d xv (1997); Stats. 1997 s. 968.50.

the grand Jury may admlnlster a” Oaths anﬂrafa“ons in the A grand jury performs a judicial rather than a legislative function; therefore, a
. . . progresgeport unconnected to an indictment may not be made public. State ex rel.
mannerprescribed by law to witnesses who appear beforfitfie  cajedoniar. Racine County CZ8 Ws. 2d 429254 N.w2d 317(1977).

for the purpose of testifying in any matter of which the witnesses

havecognizance. At the request of the cothig presiding juror 968.505 Procedure upon discharge of grand jury
shallreturn to the court a list, under his or her hand, of all withess#henthe grand jury is dischged the clerk shall collect all tran
who are sworn beforthe grand jury That list shall be filed by the scriptsof testimony minutes of proceedings, exhibits and other

clerk of circuit court. recordsof the grand juryanddeliver them as the jury directs either
History: 1977 c. 18%.95, 1977 c. 449Stats. 1977 s. 756.14; Sup. Ct. Order Noto the attorney general or to the district attormeypon approval
96-08 207 Ws. 2d xv (1997); Stats. 1997 s. 968.44. of the court deliver them to the clerk of the court who shall im

. . ) . ) poundthem subject to the further order or orders of the court.
968.45 Witness rights; transcripts. (1) Any witness ap  * pistory: 1977 c. 18%.95; Stats. 1977 s. 756.18; Sup. Ct. Order 9&:08 207
pearingbeforea grand jury may have counsel present, but thés. 2d xv (1997); Stats. 1997 s. 968.50997 a. 3%.586.

counselshall not be allowed to examine his or her client, cross— ) ) .
examineother witnesses orgue before the judgeCounsel may 968.51 Indictment not to be disclosed. ~No grand juror or
consultwith his or her client while befora grand juryIf the Officer of the court, if the court shall so ordehall disclose thiact
prosecutingfiicer, attorney for a witness or a grand jubetieves thatany indictment for a felony has been found againspangon
thataconflict of interest exists for an attorney or attorneys te refotIn custody or under recognizance, otherwise than by issuing
resentmore than one witness before a gramg, the person so be OF €xecuting process on such indictment, until such pefissn
lieving may make a motion before the presidindge to disquali Peenarrested. . _

fy the attorney from representing more than one witness before j{ig59"; (11%277)‘?'Sltgfs'lgfg%a;s%gggi: 756.19; Sup. Ct. Ordblo. 96-08, 207
grandjury. A hearing shall be held upon notice with the burden '

uponthe moving party to establish the conflict. 968.52 Votes notto be disclosed. No grand juror mape
(2) No grand jury transcript may be made public until the trigllowedto state or testifyn any court in what manner he or she

of anyone indicted bthe grand jury and then only that portion obr any other member of the jury voted on any queshiefore
thetranscript that is relevant and matet@athe case at hand. Thisthem,or what opinion was expressed by any juror in relation to the
subsectiordoes not limit the defendastiights to discovery under question.
s.971.23 History: 1977 c. 187%.95; Stats. 1977 s. 756.20; Sup. Ct. Order 9&-:08 207

History: 1979 c. 291Sup. Ct. Order Nc6-08 207 Ws. 2d xv (1997); Stats, VIS 2d XV (1997); Stats. 1997 s. 968.52.
19975, 90845 968.53 When testimony may be disclosed. =~ Membersof
968.46 Secrecy. Notwithstanding s757.14 all motions, ia  thegrand jury and any grand jury reporter mayémuired by any
cluding but not limited to those for immunity or a privilege COUrtto testify whether the testimony of a witness examined be
broughtby a prosecuting &ier or witnessappearing before a [oré the jury is consistent with or éent from the evidence given
grandjury shall be made, heard and decided in comsieteecy by the witness before the court; and they may also be required to
andnot in open court if the prosecutindicér or witness bringing disclose thaestimony given before the grand jury by any person

the motion or exercising the immunity or privilege so requestsUPOna complaint against thgerson for perjuryor upon trial for
History: 1979 c. 291Sup. Ct. Order N@6-08 207 Ws. 2d xv (1997): Stats. the offense. Any transcript of testimony taken before the grand

1997s. 968.46. jury and certified by a grand jury reporter to have besmefully
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comparedoy the reporter with his or her minutefstestimony so
takenand to be drue and correct transcript of all or a specified
portion of the transcript, may be received in evidence with the
sameeffect as the oral testimony of the reporter to the facteso
tified, but the reporter may be cross—examined by any party as to

the matter
History: 1977 c. 18%.95; Stats. 1977 s. 756.21; Sup. Ct. Order ®&-08 207
Wis. 2d xv (1997); Stats. 1997 s. 968.53.
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