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CHAPTER 904
EVIDENCE — RELEVANCY AND ITS LIMITS

904.01 Definition of “relevant evidence”. 904.085 Communications in mediation.
904.02 Relevantevidence generally admissible; irrelevant evidence inadmissibl@04.09 Payment of medical and similar expenses.
904.03 Exclusionof relevant evidence on grounds of prejudice, confusion, &#04.10 Offer to plead guilty; no contest; withdrawn plea of guilty

wasteof time. 904.11 Liability insurance.
904.04 Characterevidencenot admissible to prove conduct; exceptions; othef04.12 Statement of injured; admissibility; copies.
crimes. 904.13 Information concerning crime victims.
904.05 Methodsof proving character 904.14 Inadmissibilityof statement by health care provider of apology or condo
904.06 Habit; routine practice. lence.
904.07 Subsequent remedial measures. 904.15 Communicatiorin farmer assistance programs.
904.08 Compromise and drs to compromise. 904.16 Health care reports.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed  sible, except as otherwise provided by the constitutions of the

eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The ; ;
court did not adopt the comments but ordeed them printed with the rules for United States and the state ofsfbnsin, by statutdyy these rules,

information purposes. or by other rules adoptda)y the supreme court. Evidence which
is not relevant is not admissible.
904.01 Definition of “relevant evidence”. “Relevant ew History: Sup. Ct. Orde59 Ws. 2d R1, R70 (1973).

dence”means evidence having any tendency to make the exigh defendant daes not hzac\f%fsi%qsﬂnt%ggalléggtgg%)presem relevant evidence.

tenceof any factthat is of consequence to the determination of the ' ' '

action more probable or less probable than it would be witheut 904.03 Exclusion of relevant evidence on grounds of

evidence. prejudice, confusion, or waste of time.  Although relevant,
Eiséory: SfUP;ijt- %rde{59 WS(-j_Zd lev R66 (19313)] " evidencemay be excluded its probative value is substantially

erly Acmied. State. Leideloachdd W, 20 550 185 Nwizd 4o7GaTn. . outweighedby the danger of unfair prejudice, confusionttd
Thedifference between relevancy and materiality is discussed. If counsel faild3SUESOr m'SIeadmg the junor by considerationsf undue delay

statethe purpose of a question objected to on grounds of immatetiaditpourmay ~ wasteof time, or needless presentation of cumulative evidence.
excludethe evidence. State Becker51 Ws. 2d 659188 N.W2d 449(1971). History: Sup. Ct. Orde59 Ws. 2d R1, R73 (1973).

The introduction of aportion of a bloodstained mattress was both relevant and |t was within the discretion of the trial court under this section to admit the sictim’
materialby tending to make more probable the prosecisticiaim that the victim had  ploodstained nightgown and to allow it to be sent to the jury room when: 1) the night
beenwith the defendant and had been molested by him. Bailetate 65 Ws. 2d  gown clearly was of probative value, since available photographs failed to show the
331, 222 N.w2d 871(1974). undersideof the garment; 2) the article was not of a nature that would shock the sensi

Themost important factor in determining the admissibility of evidence of condubtlities of the jury andnflame it to the prejudice of defendant; and 3) no objection
prior to an accident is the degree of probability that the conduct continuethentil was made to sending the itemtb@jury room. Jones.\State,70 Ws. 2d 41 233
accidentoccurred. Evidence of the defendasit'eckless driving 12 miles from the N.W.2d 430(1975).
accidentscene was irrelevant. HartState75 Wis. 2d 371249 N.W2d 810(1977). Evidenceof alcoholic degenerative impairmeott the plaintif’s judgment had

Evidenceof crop production in other years was admissible to prove darfages limited probative value, far outweighed by possible prejudicealskivv Wild
injury to a crop. Cutler Cranberry Co.@akdale Electric Cooperativéd Ws. 2d ~ MasonryCo., Inc.72 Wis. 2d 447241 N.W2d 416(1976).

222,254 N.W2d 234(1977). Thetrial court did not abuse its discretion in refusing to adxiitibits ofered at

A complaining witness failure to appear to testify @yprior trial dates was not the 11th hour to establish a defense by proof of facts not previously referred to.
relevantto the credibility of the witness. RogersState93 Wis. 2d 682287 N.W2d  Roeskev. Diefenbach75 Ws. 2d 253249 N.W2d 555(1977).

774(1980). When evidence was introduced for the purpose of identification, the probative

Testimonythatweapons were found at the accuséwime was admissible as partvalueof conduct during a prior rape case exceeded the prejudfeiel. eBanford v
of a chain of facts relevant to the accusédtent to deliver heroin. StateWedge- State,76 Wis. 2d 72250 N.W2d 348(1977).
worth, 100 Ws. 2d 514302 N.W2d 810(1981). Whenthe defendant was clugd with attempted murder of policdicérs in pur

Evidenceof adefendansg prior sexual misconduct was irrelevant when the onlguit of the defendant following an armed robhehe probative value of evidence
issuein a rape case was whether the victim consented. Stlsteen, 108 Ws. 2d  concerningthe armed robbergnd showing motive for the murder attempt was not
723,324 N.W2d 426(1982). substantiallyoutweighed by the danger of unfair prejudice. Holm&tate,76 Ws.

Evidenceof post-manufacture industoustom was admissible under the facts ofd 259 251 N.w2d 56(1977). .
aproducts liability case. Evidence of a good safety record of the product was-not reléf evidence of other conduct is noferfed fora valid purpose under sub. (2), the
vant. D.L. v. Huebner110 Wis. 2d 581329 N.W2d 890(1983). balancingtest under s. 904.03 is inapplicable. Sta®pragginy/7 Ws. 2d 89252

HLA and red blood cell test results showing the probability of exclusion and theW.2d 94 (1977). ) o o
paternityindex are generally admissiblearcriminal sexual assault action in which  In a prosecution for possession of amphetamines, it was aneflliseretionto
the assault allegedly resulted in the birth of a cHilat the probability of paternity admitand send to the jury room a syringe and hypodermic needles that had only slight
is not generally admissible. StateHartman,145 Ws. 2d 1426 N.w2d 320(1988).” relevanceo the chage. Schmidt v State,/7 Ws. 2d 370253 N.W2d 204(1977).

Third—-partytestimony corroborating the victimtestimonyagainst one defendant ~ Theright of confrontatioris limited by this section if the probative value of the
wasrelevant as to a 2nd defendahaged with diferent acts when the testimony desiredcross—examination is outweighed by the possibility of unfair or undue preju
tendedto lend credibility to the victins testimony against the 2nd defendant. Statélice. Chapin v State,78 Ws. 2d 346254 N.W2d 286(1977).

v. Patricia A.M.176 Wis. 2d 542500 N.W2d 289(1993). Thetrial court abused its discretion by excluding aficifl blood alcohol chart

Evidenceof noncriminal conduct to negate the inference of criminal coriguct offeredin evidence by an accused driv&tate vHinz, 121 Wis. 2d 282360 N.W2d
generallyirrelevant. State.vTabor 191 Ws. 2d 483529 N.W2d 915(Ct. App. 56 (Ct. App. 1984).

1995). ~Whenevidence of a sexual assault was the only evidence of an elemehagiesl

Evidenceof why a defendant didot testify has no bearing on guilt or innocencekidnapping offense, withholding the evidence on the basis of unfair prejudice
is not relevant, and is inadmissible. Stateigsuer212 Ws. 2d 58567 N.w2d 638  unfairly precluded the state from obtaining a conviction. Sta@rande169 Ws.

(Ct. App. 1997)96-3594 2d 422 485 N.w2d 282(Ct. App. 1992).

A psychologiss testimony that the defendant did not show any evidence of havingA defendant intoxication, for purposes of motor vehicle statutes, digpense
asexual disorder and that absent a sexual disorder a person is unlikely to moléstraonstratéhat the defendasst'statements were untrustwortt$tate vBeaver181
child was relevant. State Richard A.P223 Ws. 2d 777589 N.W2d 674(Ct. App. ~ Wis. 2d 959 512 N.W2d 254(Ct. App. 1994).

1998),97-2737 Reasoning adopted, Statéavis,2002 WI 75254 Wis. 2d 1645 The right to confrontation is not violated when the court precludes a defendant
N.W.2d 913 00-2916 from presenting evidence that is irrelevant or immaterial. Stafe@all, 202 Ws.

A negative gunshot residtest cannot conclusively prove that a person was n@d 29, 549 N.W2d 418(1996),94-1213
the shooter of a gun, but it is relevant as it has a tendency to make it less probabWhile prior convictions are an element of drunk driving, s. 346.63 (1) (b), admit
Statev. DelReal 225 Ws. 2d 565593 N.W2d 461(Ct. App.1999)97-1480 ting evidence of that elementay not be properAdmitting any evidence of prior cen

Thereis neither a blanket restriction Bfchad A.R evidence nor is it compelled. victionsand submitting the element of the defendastitus as a prioffender to the
Courts must scrutinize the evidence on a case—by—-case basis to assess admissjbilityhen the defendant admitted to ¢lement was an erroneous exercise of discre
Statev. Walters,2004 WI 18 269 Wis. 2d 142675 N.w2d 77801-1916 tion. State vAlexander214 Ws.2d 628571 N.W2d 662(1997),96-1973

Thestate, like the court, operates with the priority of searchingmf'%r truth and justice.
; fecihla: i _ Oursystem depends upon all witnesses being forthright and tratidutiaking seri
904.02 Relevant evidence genera"y admissible; irrele ouslythe oath to tell the truth when testifying in a legal proceeding. Evidbate

vant evidence inadmissible.  All relevant evidence is admis challengeshe credibility of a stats'witness promotes that goal and cannot be sum
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marily dismissedas overly prejudicial. When the jury hears all of the witnesses wigcterin order to show that the person acted in conformity there
canprovide relevant information on the issues, it can make a fair assessment as

is being truthful. This is of particular importance in a case that relies prinoarily ;

whetheran oficer or the defendant is telling the truth. It is not appropriate for the trial History: Sup. Ct. Ordei59 Ws. 2d R1, R75 (1973),975 c. 1841991a. 322005
court to assume that the defendant was lying and ficerafas telling the truth. Res 310 2013 a. 362s.20t0 22, 38.

olution of credibility issues and questions of fact must be determined by the factA defendant claiming self-defense can tesifijto specific past instances of-vio
finder. State v Missouri,2006 WI App 74291 Ws. 2d 466 714 N.W2d 595 lenceby the victim to show a reasonable apprehension of daigvorris v State,
05-1486 58 Wis. 2d 144205 N.w2d 559(1973).

While surprise is not included in this section as a basighich to exclude other Evidenceof delinquency in makingithholding tax payments by 3 other corpora
wise relevant evidence, testimony that results in surprise may be excluded if the ons of which the accused had been president was admissible to show willffiness
prise would require a continuance causing undue delay or if surprise is coupled wWithaccused in failing tmake such payments as president of a 4th corporation. State
the danger of prejudice and confusion of issues. R@&tM.ukes Medical Center v. Johnsony4 Wis. 2d 26 245 N.W2d 687(1976).
2007WI App 218 305 Ws. 2d 658741 N.W2d 256 06-0480 ) ~If a prosecution witness is cgad with crimes, the defendant cafeokvidence

Ascribingthe purported motivations or truth-telling tendencies of an entire-neigbf those crimes and otherwise explore on cross—examination the subjective motives
borhoodto one of its residents is not an acceptable form of impeachment. Absent @i the witness testimony State vLenarchick,74 Ws. 2d 425247 N.W2d 80
dencethat the defendarwas himself a gang member gang expes’testimony  (1976).
shouldnot have been allowed when téxperts testimony insinuated, without any ~ \yhena defendant claims accident in shooting the deceased, the prosecution may
basis that the defendant was a part of the gang culture, if not actually a membepfsent evidence of prior violent acts to prove intent and absence of accident. King
agang. State.\Burton,2007 WI App 237306 Ws. 2d 403743 N.W2d 152 v, State,75 Wis. 2d 26 248 N.W2d 458(1977).

OG;é‘:(zaderis limited to ti fadrivi hil der the infl i The trial court did not err in refusing to grant a mistrial when police reports
prosecutions fairiving while uncer the Infiuénce ol an ceringan unrelated pending claaragainst the defendant and the defersiamental

intoxicantor with a prohibited alcohol concentration. Staté/arbelton,2009 WI ; ; f
6,315 Ws. 2d 253759 N.W2d 557 07-0105 r'\lllsvt\clj.%v\éegrge&g(;g;ntally sent to the jury room. Johns@tate;75 Ws. 2d 344249

It is well established that evidence of flight has probative value as to guilt. Fllght%videnceof the defendart prior sales of other drugs was admitted under sub. (2)

evidenceis not inadmissible other acts evidence and is not inadmissible anytim - ; : B
defendanpoints to an unrelated crime in rebuttal. Ratthwyen a defendant points ﬁfﬁ%@g’&%%‘; intent to deliver cocaine. PeasleState83 Ws. 2d 224265

to an unrelated crime to expldiight, the trial court must determine whether to admi ) e L ,
theevidence by weighing the risk of unfair prejudice with its probative value. StatgEvidenceof the defendarg'prior fighting was admissible to refute the defendant
v. Quiroz,2009 WI App 120320 Wis. 2d 706772 N.W2d 710 08-1473 claim of misidentification and to impeach a defense witness. St&tawicki,93
Thegeneral rule is that the prosecution is entitled to prove its case by evidenc¥/é}- 2d 63 286 N-WZd_ 612(&; A_pp. 1979). o .
its own choice anthat a criminal defendant may not stipulate or admit his or her way The defendang’2 prior convictions for bgtary wereadmissibleto prove intent
outof the full evidentiary force of the case as the government chooses to presefi #iSe gloves, a long pocket knife, a crowlaad a pillowcase as tglarious tools.
State vConner2009 Wi App 143321 Wis. 2d 449775 N.W2d 105 08-1296 Vanluev. State 96 Ws. 2d 81291 N.w2d 467(1980).
There is no blankeule barring or limiting the admission of the type of evidence Criminalacts of the defendastto—conspirators were admissible to prove plan and
thatlinked the cartridge case and bullet to the gun in this case. The admission metive. Haskins vState97 Ws. 2d 408294 N.w2d 25(1980).
scopeof such evidence is left to the reasonable discretion of thedriets to exercise Evidenceof other crimes was admissible to show plan and identBtate v
underthis section and s. 90@.1andto cross—examination by adversary counselThomas98 Wis. 2d 166295 N.W2d 784(Ct. App. 1980).
Statev. Jones2010 W1 App 133329 Wis. 2d 498791 N.W2d 39Q 09-2835 Evidenceof a similar killing committed 12 hours after the shooting in issue was
relevantto show that both slayings sprang from like mental conditions and to show
904.04 Character evidence not admissible to prove plan or scheme. BarreraState99 Ws. 2d 269298 N.W2d 820(1980).

. ; . : Evidenceof the defendarg’prior sexual misconduct was irrelevaditen the only
CondUCt’ exceptlons, other crimes. (1) CHARACTER EVI- issuein a rape case was whether the victim consented. Stalsteen, 108 Ws. 2d

DENCE GENERALLY. Evidence of a persamcharacter or a trait of 723 324 N.w2d 426(1982).

the persors character is not admissible for f@pose of proving  Other crimes evidence was admissible to complete the story of the crimial on

that the person acted in conformity therewith on a particular ocgﬁwghgét%gﬂgfglﬁfwgg%é (01f9h8aap);.aemngs near in time and place. .RbtEV

sion, except: Othercrimes evidence was admissible to rebuidésiendant claim that his pres
(a) Character of accusedEvidence of a pertinent trait of theencein the backyaraf a buglarized home was coincidental and innocent. State v

) . Rutchik,116 Ws. 2d 61 341 N.W2d 639(1984).
accused'sharacter déred by an accused' or by the prosecutlonWhenthe accused claimed that a shooting was in self-defense, thebosed

to rebut the same; its discretion by excluding opinion evidenaeto the victing reputation for violence.

(b) Character of victim.Exceptasprovided in s972.11 (2),  Statev. Boykins, 119 Ws. 2d 272350 N.W2d 710(Ct. App. 1984). .
Underthe “greater latitude of proof” principle applicable to other—acts evidence

evidenceof a pertinent trait of character Pf the victim of the crimg sex crimes, particularly those with children, sex acts committed against the com
offeredby an accusedayr by the prosecution to rebut the same, @tainantand another young girl 4 and 6 years prior to thegeltaassault were adris
evidence of &haractetrait of peacefulness of the victimfefed sible under sub. (2) to show plan or motive. StatEriedrich,135 Wis. 2d 1 398

. p o . N.W.2d 763(1987).
by the prosecution in a homicide caserebut evidence that the Theadmission under sub. (2) of a prowling ordinance violation by the defendant

victim was the first aggressor; accusecbf second-degree sexual assault and robbery was harmlessSterter v

: . -+ Grant, 139 Ws. 2d 45406 N.W2d 744(1987).
(C) Character ofwitness. Evidence of the character of awit Evidence of the defendastuse of an alias was relevant to show the defersdant’

ness, as provided in €406.07 906.08and906.09 intentto cover up participation in a sexual assault. Statemeron,162 Ws. 2d 521
(2) OTHERCRIMES,WRONGSORACTS. (a) General admissibil 470N-W.2d 322(Ct. App. 1991).

. f . : ; When evidence of a sexual assault was the only evidence of an element of the
ity. Except as prowded in pdb) 2, evidence of other crimes, chargedkidnapping dfense, withholding the evidence on the basis of unfair preju

wrongs,or acts is not admissible to prove the character of a persm unfairly precluded the state from obtaining a conviction for thegelffense.
in orderto show that the person acted in conformity therewitftatev. Grande169 Ws. 2d 422485 N.W2d 282(Ct. App. 1992).

i ; i In addition to the sub. (2) exceptions, a valid basis for the admisfsadher crimes
This subsection does not exclude the evidence whieneaffor evidenceis to furnish the context dfie crime if necessary to the full presentation of

otherpurposes, such as proof of motive, opportuiiiignt,prep  thecase. State Chambersl73 Ws. 2d 237496 N.W2d 191(Ct. App. 1992).
aration,plan, knowledge, identityr absence of mistake acck There is no presumption of admissibility or exclusion for other crimes evidence.
dent. State vSpeer176 Ws. 2d 1101, 501 N.W2d 429(1993).

. L . . Evidenceof other crimes may befefed in regard tthe question of intent despite
(b) Greater latitude. 1. In a criminal proceeding alleging athe defendant assertion that the clged act never occurred. Stat€lark,179 Ws.

violation of 5.940.302 (2)or of ch.948, alleging the commission 2d 484 507 N.w2d 172(Ct. App. 1993).

i i i Other—actsvidence is relevant if a jury could find by a preponderance of the evi
of a serious sex finse, as defined in 939.615 (1)(b)’ or of dencethat the defendant committed the other act. An acquittal does not préeent of

domesticabuse, as defined i.n 868.075 (1) (a)or a”egingan ing evidence of a prior crime for purposes authorizeder this section. Stateban-
offensethat, following a conviction, is subject to the surgjgan  drum,191 Ws. 2d 107528 N.w2d 36(Ct. App. 1995).

$.973.055 evidence of any similar acts by the accused is admisﬁiOther—acts evidence in a child sexual assault casadvaissiblevhen the type
. .. . o of contact was diérent and the victims were of aféifent genderbecause the prior
ble, and is admissible without regardviether the victim of the ¢(\yas probative of the defendantiesire for sexuaratification from children.

crimethat is the subject of the proceeding is the same as the victiaev. Tabor 191 Ws. 2d 483529 N.w2d 915(Ct. App. 1995).
of the similar act. To be admissible for purposes of identiyther—acts evidence” must have a simi
L. . . . . larity to the present @é#nse so that it can be said that the acts constitute the imprint
2. In a criminal proceeding alleging a violation 0940.225 o the defendantState vRushing197 Ws. 2d 631541 N.W2d 155(Ct. App. 1995),
(1) or948.02 (1) sub(1) andpar (a) do not prohibit admitting evi 95-0663
dencethat a person was convicted of a violation &4€.225 (1) Verbal statements malye admissible as other—acts evidence even when not acted

. Lo T upon. State vJeskel97 Ws. 2d 906541 N.W2d 225(Ct. App. 1995).
0r948.02 (1)or a comparable &nse in another jurisdiction, that Thereis not ger serule that enables the state to always submit other—acts evidence

is similar to the alleged violation, as evidence of the pesstt@f  onmotive and intent. The evidence is subject to general strictures against use when
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the defendans concession on the element for which it ie@fd provides a more to an unrelated crime to expldiight, the trial court must determine whether to admit
directsource of proof. State Wallerman,203 Ws. 2d 158552 N.W2d 128(Ct.  theevidence by weighing the risk of unfair prejudice with its probative value. State
App. 1996),95-1950 V. Quiroz,2009 WI App 120320 Wis. 2d 706772 N.W2d 710 08-1473

Evidenceof adefendant probation or parole status and conditions are admissible Sub.(2) does not apply in ch. 980 commitment proceedirig Franklin court
if the evidence demonstrates motive for or otherwise explains the defsmdianit’  discernedan unambiguous legislative intent to restrictapelication of sub. (2) to
nal conduct. The status itself must provide the motive for the action. An actionanalyzingevidence used to prove past acts. The substantial probebilityre con
direct violation of a condition may not be admitted to demonstrate an irresistildectis the relevant question in ch. 980 proceedings. The nature of ch. 980 hearings
impulseto commit the particular crime. Statelourtidias,206 Ws. 2d 574557  demandshe jury consider evidence that would normally be barredtiaditional
N.W.2d 858(Ct. App. 1996)95-1073 o ) criminaltrial. AlthoughFranklin did not discuss the due process implications of its

A 3-step analysis is appli¢d determine the admissibility of other—acts evidencedecision the inapplicability of sub. (2) is consistent with the demands of due process
The proponent of the evidence bears theden of persuading the court that theunderboth the United States anddibnsin constitutionsState vKaminski,2009
3-stepnquiry is satisfied. The proponent and opponent of the evidence must cleatly App 175 322 Ws. 2d 653777 N.W2d 654 08-2439
articulatetheir reasonfor seeking admission or exclusion and apply the facts to the whendetermining relevance of other acts evidence the trial court is to consider:
analyticalframework. State.\Sullivan,216 Ws. 2d 768576 N.W2d 30(1998), 1) whether the other acts evidence relates to a fact or proposition that is of conse
96-2244 ) . uenceto thedetermination of the action; and 2) “whether the evidence has probative

Other-act®vidence may be admitted for purposes other than those _enunjerateghme’that is, whether the other acts evidence has a tendency to makeskguen
sub.(2). Evidenceof a history of assaultive behavior was properly admitted in relgjy) fact or proposition more probable or less probable than it would be without the
tion to entitlement to punitive damages that rested on proof of either the defendafijigence.” This is a common sense determination based less on legal precedent than

intentionaldisregard of thelaintiff’s rights or maliciousness. SmithGolde,224  |; ; ;
Wis. 2d 518592 N.W2d 287(Ct. App. 1998)97-3404 I|fele"\i<.;\)/§r2|%n§§‘s}.llD_a(I)k?,%\é\Asconsm Central, Ltd2012 WI App 22339 Wis. 2d 361

Whena defendant seeks to introduce other—acts evidence of a crime committe: rofferedevidence of other acts of a third party must do more than sinfphglaf

anunknown 3rd person, courts should engage irsthivan3-stepanalysis. State a ; i ; L
. - possible ground of suspicion against another person; it must connect that person to
v. Scheidell 227 Ws. 2d 285595 N.W2d 661(1999),97-1426 the crime — either directly or inferentiallyThe identity exception to other—aets-

Theexception to the general rule barring other-acts evidemo@anded in sexual d f i ) :
f ; ; f : A enceunder sub(2) requires that similarities exist between the other act and the
assaultases, particularly those involving children. However the evidencestillst offensefor whichthe defendant is being tried. The threshold measure for similarity

rsnt:?échE;S%ggﬁ?gggsvﬁf5233%_\7\}?23“%%3% g%nzzwgélégétl%fgéeggg/ggo in the admission of other—acts evidence with regard to identity is nearness of time,
i Z place,and circumstance of the other act to the crime alleged. Stétitbvecht,2012
Statev. Marinez,2011 WI 12 331 Wis. 2d 568797 N.W2d 399 09-0567 ;\M App 90 344 Ws. 2d 69820 N.W2d 443 11-0425
A “plan” in sub. (2) means a design or scheme to accomplish some particular : : b : e . o
pose Eudence shown % plan ssiaishes 2 deintepror desn thar s TS L1 BTGNP s i s gyt sseeyng e e
oing of the acts chged. Similarity of facts is not enough to admit other-acts evi '
dencge. State vCoﬁgm, 2000 Wltxpp 196238 Wis. ng457 618 N.W2d 214 teredwhen he lied went too faiThe witness presented herself as a human lie detector
99-1387 Thejury is the lie detector in the courtrooo witness, expert or otherwise, should
Evidenceof criminal acts by an accused that were intended to obstraspat ~ bepermitted to give an opinion that another mentally and physically competent wit
punishmentwas not evidencef “other acts” admissible under sub. (2), but waglessis telling the truth. State £chols 2013 WI App 58348 Ws. 2d 81831 N.w2d
admissibleto prove consciousness of guilt of the principal criminalghaState v~ 768 12-0422
Bauer,2000 WI App 206238 Wis. 2d 687617 N.W2d 902 99-2589 Picturesdepictingviolence were déred to prove the defendamfascination with
For other—acts evidence to be admissible it must reladefdot or proposition that deathand mutilation, and that trait is undeniably probatif’enotive, intent, or plan
is of consequence and have probative value. The measure of probative value gommit a vicious murderDressler vMcCaughtery238 E3d 908(2001).
assessingelevance is the similarity between the gjear ofense and the other act.  Help Me Doc! Theories of Admissibility of Other Acts EviderinéMedical Mat
In a sexual assault case, the age of the victim is an important conddieteimining  practiceCases. GardneB87 MLR 981 (2004)
similarity. State vMeehan2001 WI App 1.9, 244 Ws. 2d 121630 N.Ww2d 722
97-3807 .
Whenother-acts evidence was erroneously allowed, additional testislmyt  904.05 Methods of proving character. (1) ReEPUTATION
ghségﬁlcwzads 935%%[”},'38? errdtate vMeehan2001 WI App 19,244 Ws. 2d 121 or orINION. In all cases in which evidence of charactea trait
A trial court ruling that other—acts evidence is admissible does not force a-defeRfi Character of a person is admissible, proof may be made by testi
antto enter into a\Allermanstipulation. By entering into Wallermanstipulation —mony as to reputation or by testimony in the form of an opinion.
to prevent the admission of the other—acts evidence a defendant waives the ”Qbﬁ)cross—examination inquiry is allowabido relevant specific
appealthe other acts ruling. Generally there can be no prejudicial error from a rulij}?s !
thatevidence is admissible if the evidence is not actually admitted. Setank, INstancesof conduct.
2002WI App 31, 250 Wis. 2d 95640 N.W2d 198 01-1252 H H
A defendant maysubject to the coust'discretion, introduce expegstimonyto (2) SPE(.:IFl(leNﬁTANCESOFfCONDUCT' l.n casesin Whl(l:h lcharac f
show that he or she lacks the character traits of a sexeratlef and is unlikelpo ~ t€r or a trait of character of a person Is an essential element of a
haVIf?‘?‘t)lmmi“‘I}‘d Ehe assaug.i“ qtﬁe“i?“- ggtg; ?ﬁpeﬂ Vgti” testitper GTQ'AC“(',V o charge,claim, or defense, proof magiso be made of specific
implicitly, on facts surrounding the crime , the court may compel the defend ;
antto undego a compulsory examination conducted by an exgmected by the 'nSt.anCESJf the persors conduct.
state. State vDavis,2002 W 75254 Ws. 2d 1 645 N.W2d 913 00-2916 History: Sup. Ct. Order59 Wis. 2d R1, R80 (1973);,991 a. 32
The state and the cousite not required to agreeM@llermanstipulations. Awal- A detectives opinion of a drug addistreputation for truth and veracity didt
lermanstipulation in a child sexual assault case is directly contrahetgreater lati ualify to prove reputation in the community because it was based on 12 varying
tuderule for the admission of other—acts evidence in child sexual assault cases. g’mﬁionsof persons who knew the addict, from which a community reputation could
stattenl\ust p&Qvel all e_:;ements ?f a thitm& %\_/en (teI%mxlents thte qef%nd_antbt?oess POttrﬂiﬁbe ascertained. EdwardsState49 Ws. 2d 105181 N.W2d 383(1970).
pute. Accoraingly evidence relévant to undisputed elements Is admissible. State \yhena defendans character evidence is by expert opinion and the proseauition’
Vegcg,zgoz \‘/I\I/I ntOBZSStWS. thd3?0635 .';"\ﬂIZd 9,[13 9%_2?.87 i@l {of 2ttack on the basis dieopinion is answered evasively or equivocathen the trial
" ub. ( )IW|. no S? Itn Srpre e 20%2 Vr\?IIAa pla95820507nV\LIJC 2'3"200%'25916,(‘”5\?25’ courtmay allow the prosecution to present evidence of specific incidents of conduct.
12‘9 ey e Satearread PP S : King v. State;75 Ws. 2d 26 248 N.W2d 458(1977). .
A circuit court does not commit reversible error if it fails to provide a detaidia |gfo;d:g:§5$?%§ ggtﬁa%f Zg‘;ﬁ?&t c()eIg%ae?]T:;s;gga;:gi%ag?arg;teﬂfscehg rﬁ? a
vananalysis for admitting other—acts evidence. An appellate court is required to pmicidecase in which a claim aelf-defense is raised. character evidence may be

form an independent review of the record for permissible bases for admitting oth g ; c
actsevidence if the circuit court fails to adequately provideShtivananalysis, or 2dmissible as evidence of the defendastiate of mind so long as the defendant had

alternativelystates an impermissible basis for the admission of such evidence. Sgwledgeof the prior acts at the time of thefefse. State.\Jackson2014 Wi 4
_ Wis. 2d 249841 N.w2d 791 11-2698
v. Hunt, 2003 WI 81 263 Ws. 2d 1 666 N.W2d 771 01-0272 \ 265
Inability of a victim to identify the defendant as the perpetrator of a similar Self-defense — prior acts of the victim. 1974 WLR 266.
unchargectrime takes the jury intthe realm of conjecture or speculation and is not
admissible as other—acts evidence of a crime committed by an unknown 3rd-pe . ; :
underScheidell When there is a series of similaimes, the fact that the state is @691.06. Ha_blt’ routine pl’aCtI(_:e. (1) ADM|SS|B_|L|TY' Except
unableto prove that the defendant committed all of the crimes does not teseabo ~ asprovided in s972.11 (2), evidence of the habit of a person or
gSphptggtz tgg gs&esn%né gi% %ﬂ ,\ft\)/r\;ﬁzrglg gg&é gf_ BhZEE grimeS- Stargight, 2003 W1 of the routine practice of anganizationwhether corroborated or
Alsteendoes not stand for the proposition that other-acts evidence can nevefief and regardless of the presence of eyewitnesses, Is r_elevant to
pr:obativeoff ti?e i_ssp:; of qug'?ent o that tr?e other—ac_:és evfiadence is not prrlabativqsoovethat the conduct dhe person or ganization on a particular
theissue of the victing credibility en other—acts evidenonon-consent relates ; ; ; ; i ; ;
notonly to sexual contact but also to a defendamtbdus operandi encompassingoccasmrwa1S In Conformlty Wlth.the hablt. or rou“n.e practice.
conductinextricably connected to strikingly similar alleged criminal conduct, the (2) METHOD OF PROOF. Habit or routine practice may be
evidenceof non—consent may be admissible to establish motive, intent, preparati ; ; i i
plan,and absence of mistake or accident. Staféebart, 2003 WI App 258268 Ws. .Brr\oved by tes“mony in .the .form of an opinion or .by _SpeCIfIC
2d 468 673 N.w2d 369 03-0795 instance®f conduct sdicient in number to warrant a finding that
denciatared 10 prove he the respondent has & mental discrdir hat el subaag Nabit existed or that the practice was routine.
tially probable that the respondent will commit acts of sexual violence fottire. aﬂtsr:g%h Sljsiegrﬂgfsz?c\é\‘zf ignFtlJtc ?ggc(ulr?s)"gf’ fﬁeliii dence may be
Statev. Franklin,2004 WI 3§ 270 Wis. 2d 271677 N.W2d 276 00-2426 thol ooice,
It is well established that evidence of flight has probative value as to guilt. Fligmissibleunder sub. (2). FrenchSoranoy4 Ws. 2d 460247 N.W2d 182(1976).
evidenceis not inadmissible other acts evidence and is not inadmissible anytime &seof specific instances evidence is discussed. St&eans187 Ws. 2d 66
defendanpoints to an unrelated crime in rebuttal. Rattvren a defendant points 522 N.W.2d 554(Ct. App. 1994).
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Habit evidence must be distinguished from character evidence. Characteris a gegardlesof whether such person is a party to an action or pro
eralizeddescription of a persantispositioror of the disposition in respect to a gen f : ; ot
eraltrait. Habit is more specific denoting aseegular response to a repeated situaceedmgWhOse resolution is attempted throth mediation.

tion. However habit need not be “semi-automatic” or “virtually unconscious.” (3) INADMISSIBILITY. (a) Except as provided undmb_(4), no
Steinbergv. Arcilla, 194 Ws. 2d 759535 N.W2d 444(Ct. App. 1995). ; At : ; ; ot
Thegreater latitude givennderDavidsonfor allowing other acts evidence in child oral or written comm_unlcatlpn_relatlng toa dls_pute in medlatlon
sexualassault cases because of théiatity sexually abused children experience inmade or presented in mediation by the mediator or a party is
testifying, and the dficulty prosecutors have in obtaining admissible evidence imdmissiblein evidence or subject to discovery or compulgooy

suchcases was properly applied when the victim, although an adult, functioned at : PR I p .
level of an 18-month-old, having an inability to recount what happened.giiziter (E'éessm any judicial or administrative proceeding. Any commu

latitude is not restricted @ilowing evidence of prior sexual assaults and was properfjicationthat is not admissible in evidence or not subject to discov
appliedto allow evidence of pornography viewed by the defendant that helpedépy or Compulsory procesmder this paragraph is not a pub“c

ﬂﬁvr?/%r:jségeg;)%g&srate MNormington,2008 WI App 8 306 Wis. 2d 727744 recordunder subchl of ch. 19

(b) Except as provided under s{#), no mediatomay be sub
904.07 Subsequent remedial measures. When, after an poenaedor otherwise compelled tdisclose any oral or written
event,measures are taken which, if taken previqustuld have communicationrelating to a disputér mediation made or pre
madethe event less likely to ocguevidence of the subsequentsentedn mediation by the mediator or a pastyto render an opin
measuress not admissible tprove negligence or culpable eon ion about the parties, the dispute whose resolution is attempted by
duct in connection with the event. This section does not requinediationor any other aspect of the mediation.

the exclusion of evidence of subsequemtasures when fefed (4) ExcepTions. (a) Subsectio(B) does not apply to any wit

for another purpose, such as proving ownership, control, of feagh agreement, stipulation or settiement made between 2 or more
bility of precautionary measures, if controvertedngreachment partiesduring or pursuant to mediation.

or proving a violation of s101.11 (b) Subsectioti3) does not apply if the parties stipulate that the

History: Sup. Ct. Order59 Wis. 2d R1, R87 (1973). : : : ¢
Evidenceof subsequent remedial measures by the mass producer of a defecm/%dlatormay investigate the parties under67.405 (14) (c)

productis admissible in a produdisbility case if the underlying policy of thissec ~ (c) Subsectiof3) (a) does not prohibit the admission of evi

tion not to discourage corrective steps is not applicallleart v General Motors i i i
Corp.80 Wis. 2d 91 258 N.W2d 681(1977). denceotherwise discovered, although the evidence was presented
i the course of mediation.

Evidenceof a remedial change was inadmissible when the defendant did not ¢ ) - ) .
lengethe feasibility of the change. KruegerTappan Co104 Ws. 2d 199311 (d) A mediator reporting child or unborn child abuse under s.
N.W.2d219(Ct. App. 1981). 48.981 or reporting nonidentifying information for statistical,

Evidenceof post-event remediaheasures may be introduced under both negli tor ed . | d iol hi .
genceand strict liability theories. D. L. ¥uebnerl10 Ws. 2d 581329 N.w2dggo  researclor educational purposes does not violate this section.

(1983). (e) In an action or proceedimtistinct from the dispute whose
. ) . settlements attempted througmediation, the court may admit
904.08 Compromise and offers to compromise. ~ Evi-  eyidenceotherwise barred by this section if, afterin camera
dence of furnishing or dfering or promising to furnishor hearing,it determines that admission is necessary to prevent a
acceptingor oflering or promisingo accept, a valuable consider panjfestinjustice of suficient magnitude to outweigh the impor
ation in compromising orattempting to compromise a claimMianceof protecting the principle of confidentiality in mediation
whichwas disputed as to either validity or amount, is not admisgyoceedinggenerally
ble to prove liability for or invalidity of the claim or its amount.” Wistory: Sup. Ct. Order N®3-03 179 Ws. 2d xv (1993)1995 a. 2271997 a.
Evidenceof conduct orstatements made in compromise negotb9, 164, 292 2005 a443s.265 Sup. Ct. Order NoD9-12 2010 WI 31, 323 \i.
aiionsis likewise not admissible. This section does not requ#é‘]ﬁ\glii:il(l)%:ﬁr?él Note, 1993:This section creates a rule of inadmissibifity
excluspnwh_en the eV|_der_1ce 'Sfefe_d for anOther. p_urpose, SuCh.communicatiom)resentéd in mediation. This rule can be waivedtipulation of
as proving bias or prejudice of a witness, negativing a contentideparties only in narrow circumstances [see sub. (4) (b)] betia@gmssibility of
of undue delayproving accord and satisfaction, novation opeingcalled as a witness impairs the mediatahe performance of the neutral faci

R R . —. _litation role. The purpose of the rule is to encourage the parties to explore facilitated
releasepr proving an dort to compromise or obstruct a criminalsettiemenof disputes without fear thetteir claims or defenses will be compromised

investigationor prosecution. if mediation fails and the dispute is later litigated.
History: Sup. Ct. Order59 Wis. 2d R1, R90 (1973),987 a. 355Sup. Ct. Order Thefocus of sub. (3) (a) is on the courts and on judicial proceedings. It directs the
No.93-03 179 Ws. 2d xv (1993)1993 a. 490 courtsnot to admit certain communications into evidenceadudes those same

~While this section does not exclude evidence of compromise settlements to pr&%;gw&??g%gﬁ% g&i(;%vg%gggvztrz%’é;f r?gp\llzliir\:ﬁee?/ g}z gﬂg?aﬁlgi?ggg S
biasor prejudice of witnesses, it does exclude evidendeiaiils such as the amount during mediation. Dver.¥\aste Management Wisconsin Inc. 2008 Wi A 128
of the settlement. JohnsonHeintz, 73 Ws. 2d 286243 N.W2d 815(1976). S1aWie, o0 803758’ N W2d 167 07-3400 Ane. PP
The plaintiff’s lettersuggesting a compromise between codefendants was notgtherwisediscovered” irsub. (4) (c) means discovered outside of mediation, not
admissibleto prove the liability of a defendarfroduction Credit AssociationRos  iscoveredbutside the bounds of formal civil discovemy its terms, sub. (4) (c) is
ner,78 Ws. 2d 543255 N.w2d 79(1977). » intendedto prevent garty from making pre—existing, unprivileged information priv
Whena letter from a bank to the defendant was an unconditional demand-for p@sged,simply by communicating in theourse of a mediation. DyerWaste Man
sessionof collateral and payment under a lease and was prepared without pagemenbf Wisconsin, Inc2008 WI App 128313 Wis. 2d 803758 N.W2d 167

negotiationscompromise, or agreement, the letter was not barred by this sectigii-1400

HeritageBank v Packerland Packing C82 Wis. 2d 225262 N.W2d 109(1978).

o . L 904.09 Payment of medical and similar expenses.  Evi-
904.085 Communications in mediation. (1) PURPOSE. joncenf furnishing or ofering or promising tgay medical, hos

The purpose of this section is to encourage the candor ane Cogig| or similar expenses occasioned by an injury is not admissible
eration of disputing partiesfo the end that disputes may bg, prove liability for the injury

quickly, fairly and voluntarily settled. History: Sup. Ct. Ordei59 Ws. 2d R1, R93 (1973).

(2) DerINiTIONS. In this section:

(a) “Mediation” means mediation underd8.50 (3) conciliaz  904.10 Offer to plead guilty; no contest; withdrawn
tion under s111.54 mediation under 411.11,111.70 (4) (cglor  plea of guilty . Evidence of a plea of guiltiater withdrawn, or
(cm) 3. 0r 111.87 mediation under 4.15.797 negotiation under aplea of no contest, or of arferfto the court or prosecuting attor
$.289.33 (9) mediation under cl550rs.767.405 or any similar neyto plead guilty or no contest to the crime ¢feal or any other
statutory, contractual or court-referred process facilitating therime, or in civil forfeiture actions, is not admissible in any civil
voluntary resolution of disputes‘Mediation” does not include or criminal proceeding against the perseino made the plea or

binding arbitration or appraisal. offer or one liable for the persantonduct. Evidence of state
(b) “Mediator” means the neutral facilitator in mediation, it§nentsmadein court or to the prosecuting attorney in connection
agentsand employees. with any of the foregoing pleas orfefs is not admissible.

“p i tici ti diati I b History: Sup. Ct. Order59 Wis. 2d R1, R94 (1973),991 a. 32
(C) arty means apar 'P'F’a“ 'r,] mediaton, personally Or, Y When an accused entered into a plea agreement and subsequently testified at the
an attorney guardian, guardian ad litem or other representativi@als of other defendants, and when the accused later withdrew the guilty plea and
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was tried, prior trial testimony was properly admitted ifopeachmenpurposes. (b) “Family member” has the meaning described 95€.02
Statev. Nash,123 Wis. 2d 154366 N.W2d 146(Ct. App. 1985).

Statementsnade during a guiltplea hearing are inadmissible for any purpose; e . . .
includingimpeachment, at a subsequent trial. Staldagon,132 Ws. 2d 427393 (c) “Victim” has the meaning described ir080.02 (4)

N.W.2d 102 (Ct. App. 1986). - :
A defendans agreement to sign a written confession, after being told by the dj (2) In any action or proceeding under 838 or chs.967 to

trict attorney that the state woustand silent regarding sentencing if the defendar§79, evidence of the address of an alleged crime victim or any

gavea truthful statement, was not the result of plea negotiations but negotiationsmmily member ofan alleged crime victim or evidence of the name
a confession, and therefore was not inadmissible under this se8tate.vNichok

son,187 Wis. 2d 687523 N.W2d 573(Ct. App. 1994). andaddress of any place of employment of an alleged crime vic
This section does not apply tcfefs of compromise made to the police. State VilM OF any family memt_)er of an alleged crivietim is relevant
Pischke 198 Wis. 2d 257542 N.W2d 202(Ct. App. 1995)95-0183 only if it meets the criteria under®4.01 District attorneys shall

A no contest plea in a criminal case carb®used collaterally as an admission inmakeappropriate objections if they believe teaidence of this
futurecivil litigation. Kustelski v Taylor, 2003 WI App 194266 Ws. 2d 940669 ; O : P .
N.W.2d 78Q 02-2786 information, which is being elicitebdy any partyis not relevant

Section908.01 (4) (b) deals with admissions by a party as a genkrabut admis 1N the action or proceedlng.
sionsincidental toan ofer to plead are a special kind of party admission: they are History: 1985 a. 1321995 a. 77
impossibleto segregate from thefef itself becausthe ofer is implicit in the reasons
advancedherefor This section trumps s. 908.01 (4) Kecause it excludes only this T
particular category of party admissions and therefore is more specialized than thd84.14  Inadmissibility of statement by health care pro -

'834T S:'[l%t?ge State Worwood,2005 WI App 218287 Wis. 2d 679706 N.W2d 683  vider of ap0|ogy or condolence. (1) In this section:

This section prohibits the use of incriminating testimony a defendant gaven (a) “Health care provider” has the meaning given ih4$6.81
to keep the possibility of a plea lgain open. Thstate$ assertion that this section (1) and includes an ambulatory gary centeran adult family
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904.11 Liability insurance. Evidence that @erson was or  (2) A statement, gesture, or the conduct of a health care pro
wasnot insured against liability is not admissible upon the issuéler, or a health care provideremployee or agent, that satisfies
whetherthe persoracted negligently or otherwise wrongfully all of the following isnot admissible into evidence in any civil
This section does not require the exclusion of evidence of-ins@ction, administrative hearingdisciplinary proceeding, medi
anceagainst liability when dé&red for another purpose, such agtion,or arbitration regarding the health care provider as evidence
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(b) The statement, gesture, conduct expresses apology
904.12 Statement of injured; admissibility; copies. benevolencecompassion, condolence, fault, liabilitgmorse,
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mentmade or writing signed by the injured person within 72 hourgsentative.
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person’spersonarepresentative, a true, honest and complete copyjistory: 1997 a. 264
thereof within 20 days after written demand. Witten statement
by any injured person or any person sustaining damage to propguy.16 Health care reports. (1) In this section:
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(3) Thissection does not apply to any statement taken by any(2) Exceptas provided in sul(3), the following may not be
officer having the power to make arrests. usedas evidence in a civil or criminal action brought against a

(b) “Regulatory agency” means the department of safety and
professionalservices or the division withithe department of
ealthservices that conducts quality assurance activities related

History: Sup. Ct. Order59 Ws. 2d R1, R99 (1973991 a. 32 healthcare provider:
Postaccident Statements by Injured Parties. LaFave. DA Sept. 1997. (a) Reports that a regulatory agency requires a health care pro
vider to give or disclose to that regulatory agency
904.13 Information concerning crime victims. (1) In (b) Statements of, or records of interviews with, employees of
this section: a health care provider relat¢d the regulation of the health care
(a) “Crime” has the meaning described i950.02 (1m) provider obtained by a regulatory agency
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904.16 EVIDENCE — RELEVANCY AND ITS LIMITS

(3) Thissection does not prohibit the use of the reports,-state
ments,and records described in s{®) in any administrative pro
ceedingconducted by a regulatory agendyhis section does not
applyto reports protected underll6.997

History: 2011 a. 2 2013 a. 166
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