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REGULATION OF INDUSTRY, BUILDINGS AND

SAFETY

CHAPTER 101
DEPARTMENT OF SAFETY AND PROFESSIONAL SERVICES —
REGULATION OF INDUSTRY, BUILDINGS AND SAFETY

SUBCHAPTER I
REGULATION OF INDUSTRY: GENERAL PROVISIONS
Definitions.
Powers, duties and jurisdiction of department.
Certain laws applicable to occupational licenses.
Commercial building code council duties.
Ventilation requirements for public buildings and places of employment.
Energy conservation code for public buildings and places of employ-
ment.
Testimonial powers of secretary and deputy.
Exempt buildings and projects.
Recreational and educational camps.
Public employee safety and health.
Storage and handling of anhydrous ammonia; theft of anhydrous ammo-
nia and anhydrous ammonia equipment.
Employer’s duty to furnish safe employment and place.
Excavations; protection of adjoining property and buildings.
Approval and inspection of public buildings and places of employment
and components.
Erosion control; construction of public buildings and buildings that are
places of employment.
State historic building code.
Abrasive cleaning of historic buildings.
Smoking prohibited.
Safety glazing in hazardous locations.
Recycling space.
Building requirements for certain residential facilities.
Restroom equity.
Physically disabled persons; place of employment and public building
requirements.
Physically disabled persons; housing requirements.
Uniform firewall identification.
Fire suppression; ozone—depleting substances.
Fire inspections, prevention, detection and suppression.
Record keeping of fires.
Smoke detectors.
Contractor regulation.
Contractor notices.
Carbon monoxide detectors.
Mines, tunnels, quarries and pits.
Liquefied petroleum gas.
Machines and boilers, safety requirement.
Local energy resource systems.
Installation and servicing of heating, ventilating and air conditioning
equipment.
Electric fences.
Fees and records.
Lunchrooms.
Executive agreements to control sources of radiation.
Fire dues distribution.
Entitlement to dues.
Protection of medical waste incinerator employees.
Employees’ right to know.
Notice requirements.
Toxic substance information requirements; employer to employee.
Infectious agent information requirements; employer to employee.
Pesticide information requirements; employer or agricultural employer
to employee.
Information requirements; employer or agricultural employer to depart-
ment.
Information collection and maintenance; department.
Extended time periods; exceptions.
Manufacturer, supplier; requirements.
Confidential information.
Employee rights.
Education and training programs.
Rules.
Remedies; civil forfeitures.
SUBCHAPTER 11
ONE- AND 2-FAMILY DWELLING CODE
Purpose.
Definitions.
Application.
Uniform dwelling code council.
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Departmental duties.

Departmental powers.

Certain rules prohibited.

Smoke detectors.

Carbon monoxide detectors.

Waiver; smoke detector and carbon monoxide detector requirements;
plumbing and electrical standards.

Municipal authority.

Special requirements for smaller municipalities.
Manufactured homes; responsibility for compliance.
Construction site erosion control.

Contractor certification; education.

Compliance and penalties.

SUBCHAPTER III
MODULAR HOME CODE
Purpose.
Definitions.
Application.

Uniform dwelling code council.
Departmental duties.

Departmental powers.

Certain rules prohibited.

Smoke detectors.

Inspections, insignia and alterations.
Municipal authority.

Certain municipalities excepted.

Penalties.
SUBCHAPTER IV
ELECTRICAL WIRING AND ELECTRICIANS
Definitions.

Departmental duties.
Departmental powers.
Municipal authority.
Municipal licensing authority.
License or registration required.
Requirements for master electricians.
Requirements for journeyman electricians.
Reciprocity.
Inspections.
Compliance and penalties.
SUBCHAPTER V
MANUFACTURED HOMES AND MOBILE HOMES
Definitions.
Departmental powers and duties.
Excepted liens and security interests.
When certificate of title required.
Application for certificate of title.
When department to issue certificate and to whom; maintenance of
records.
Contents of certificate of title.
Lost, stolen or mutilated certificates.
Fees.
Transfer of interest in a manufactured home.
Transfer to or from dealer.
Involuntary transfers.
When department to issue a new certificate.
Perfection of security interests.
Duties on creation of security interest.
Assignment of security interest.
Release of security interest.
Secured party’s and owner’s duties.
Applicability of manufactured home security provisions.
Withholding certificate of title; bond.
Suspension or revocation of certificate.
Grounds for refusing issuance of certificate of title.
Previously certificated manufactured homes.
Manufactured housing code council duties.
Manufactured housing rehabilitation and recycling.
Manufactured home community regulation.
Water and sewer service to manufactured home communities.
Manufactured home and mobile home manufacturers, distributors and
dealers: design and construction of manufactured homes and mobile
homes.
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101.95 Manufactured home manufacturers regulated. ELEVATORS, ESCALATORS,
101.951  Manufactured home dealers regulated. AND OTHER CONVEYANCES
101.952  Manufactured home salespersons regulated. 101.981  Definitions; modification by rule.
101.953  Warranty and disclosure. 101.982  Conveyance safety code.
101.954  Sale or lease of used manufactured homes. 101.983  Approvals and permits for conveyances required.
101.955  Jurisdiction and venue over out—of—state manufacturers. 101.984  Licenses and supervision required.
101.96 Manufactured home installation regulated. 101.985  Licensing qualifications and procedure.
101.965  Penalties. 101.986  Conveyance safety code council duties.
SUBCHAPTER VII 101.988  Enforcement and penalties.
SUBCHAPTER I (9) “Order” means any decision, rule, regulation, direction,

REGULATION OF INDUSTRY: GENERAL PROVISIONS

101.01 Definitions. In this chapter, the following words and
phrases have the designated meanings unless a different meaning
is expressly provided:

(1g) “Commercial building code” means the code adopted by
the department under this subchapter for the design, construction,
maintenance, and inspection of public buildings and places of
employment.

(1m) “Department” means the department of safety and pro-
fessional services.

(2m) “Deputy” means any person employed by the depart-
ment designated as a deputy, who possesses special, technical, sci-
entific, managerial or personal abilities or qualities in matters
within the jurisdiction of the department, and who may be
engaged in the performance of duties under the direction of the
secretary, calling for the exercise of such abilities or qualities.

(3) “Employee” means any person who may be required or
directed by any employer, in consideration of direct or indirect
gain or profit, to engage in any employment, or to go or work or
be at any time in any place of employment.

(4) “Employer” means any person, firm, corporation, state,
county, town, city, village, school district, sewer district, drainage
district, long—term care district and other public or quasi—public
corporations as well as any agent, manager, representative or
other person having control or custody of any employment, place
of employment or of any employee.

(5) “Employment” means any trade, occupation or process of
manufacture, or any method of carrying on such trade, occupation
or process of manufacture in which any person may be engaged,
except in such private domestic service as does not involve the use
of mechanical power and in farm labor as used in sub. (11).

(6) “Frequenter” means every person, other than an
employee, who may go in or be in a place of employment or public
building under circumstances which render such person other
than a trespasser. Such term includes a pupil or student when
enrolled in or receiving instruction at an educational institution.

(7) “General order” means such order as applies generally
throughout the state to all persons, employments, places of
employment or public buildings, or all persons, employments or
places of employment or public buildings of a class under the
jurisdiction of the department. All other orders of the department
shall be considered special orders.

(8) “Local order” means any ordinance, order, rule or deter-
mination of any common council, board of alderpersons, board of
trustees or the village board, of any village or city, a regulation or
order of the local board of health, as defined in s. 250.01 (3), or
an order or direction of any official of a municipality, upon any
matter over which the department has jurisdiction.

(8m) “Multifamily dwelling” means an apartment building,
rowhouse, town house, condominium, or modular home, as
defined in s. 101.71 (6), that does not exceed 60 feet in height or
6 stories and that consists of 3 or more attached dwelling units, as
defined in s. 101.61 (1), the initial construction of which is begun
on or after January 1, 1993. “Multifamily dwelling” does not
include a facility licensed under ch. 50.

requirement or standard of the department, or any other deter-
mination arrived at or decision made by the department.

(10) “Owner” means any person, firm, corporation, state,
county, town, city, village, school district, sewer district, drainage
district and other public or quasi—public corporations as well as
any manager, representative, officer, or other person having own-
ership, control or custody of any place of employment or public
building, or of the construction, repair or maintenance of any
place of employment or public building, or who prepares plans for
the construction of any place of employment or public building.
This subchapter shall apply, so far as consistent, to all architects
and builders.

(11) “Place of employment” includes every place, whether
indoors or out or underground and the premises appurtenant
thereto where either temporarily or permanently any industry,
trade, or business is carried on, or where any process or operation,
directly or indirectly related to any industry, trade, or business, is
carried on, and where any person is, directly or indirectly,
employed by another for direct or indirect gain or profit, but does
not include any place where persons are employed in private
domestic service which does not involve the use of mechanical
power or in farming. “Farming” includes those activities speci-
fied in s. 102.04 (3), and also includes the transportation of farm
products, supplies, or equipment directly to the farm by the opera-
tor of the farm or employees for use thereon, if such activities are
directly or indirectly for the purpose of producing commodities
for market, or as an accessory to such production. When used with
relation to building codes, “place of employment” does not
include any of the following:

(a) An adult family home, as defined in s. 50.01 (1).

(b) Except for the purposes of s. 101.11, a previously con-
structed building used as a community—based residential facility,
as defined in s. 50.01 (1g), which serves 20 or fewer residents who
are not related to the operator or administrator.

(c) A home-based business, as defined by the department by
rule.

(d) A not—for—profit facility with the primary purpose of hous-
ing or rehabilitating abandoned, injured, or sick wildlife.

(12) “Public building” means any structure, including exte-
rior parts of such building, such as a porch, exterior platform, or
steps providing means of ingress or egress, used in whole or in part
as a place of resort, assemblage, lodging, trade, traffic, occupancy,
or use by the public or by 3 or more tenants. When used in relation
to building codes, “public building” does not include any of the
following:

(a) A previously constructed building used as a community—
based residential facility as defined in s. 50.01 (1g) which serves
20 or fewer residents who are not related to the operator or admin-
istrator.

(b) An adult family home, as defined in s. 50.01 (1).

(c) A home-based business, as defined by the department by
rule.

(d) A not—for—profit facility with the primary purpose of hous-
ing or rehabilitating abandoned, injured, or sick wildlife.

(13) “Safe” or “safety”, as applied to an employment or a
place of employment or a public building, means such freedom
from danger to the life, health, safety or welfare of employees or
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frequenters, or the public, or tenants, or fire fighters, and such rea-
sonable means of notification, egress and escape in case of fire,
and such freedom from danger to adjacent buildings or other prop-
erty, as the nature of the employment, place of employment, or
public building, will reasonably permit.

(14) “Secretary” means the secretary of safety and profes-
sional services.

(15) “Welfare” includes comfort, decency and moral well—
being.

History: 1971 c. 185ss.1,5;1971 c. 228 ss. 15,44; 1975 ¢. 413,421, 1977 c. 29;
1983 a. 189 ss. 142, 143,329 (4); 1985 a. 135 5. 83 (3); 1987 a. 161; 1993 a. 27, 184,
327; 1995 a. 27 ss. 3611 t0 3629, 9116 (5); 1997 a. 237; 1999 a. 9; 2001 a. 16; 2007
a.20; 2011 a. 32, 146; 2017 a. 59, 198; 2017 a. 331 s. 43.

In a safe place action by a plaintiff injured through contact with home power lines
while installing aluminum trim on the premises, the power lines did not constitute a
place of employment under sub. (2) (a) [now sub. (11)]. Although a “process or oper-
ation” was carried on by the transmission of electricity through the lines, no person
was employed by the power company on the premises at the time of the injury. Bar-
thel v. Wisconsin Electric Power Co., 69 Wis. 2d 446, 230 N.W.2d 863 (1975).

A vocational school was not a place of employment. Korenak v. Curative Work-
shop Adult Rehabilitation Center, 71 Wis. 2d 77, 237 N.W.2d 43 (1976).

The right to make progress inspections and to stop construction for noncompliance
with specifications is not an exercise of control sufficient to make an architect an
owner under sub. (2) (i) [now sub. (10)]. Luterbach v. Mochon, Schutte, Hackworthy,
Juerisson, Inc., 84 Wis. 2d 1, 267 N.W.2d 13 (1978).

Distinguishing “safe employment” and “safe place of employment.” There is a
duty to provide safe employment to employees that does not extend to frequenters,
while the duty to provide a safe place of employment does extend to frequenters. Leit-
ner v. Milwaukee County, 94 Wis. 2d 186, 287 N.W.2d 803 (1980).

An Elks Club was a “place of employment.” Schmorrow v. Sentry Insurance Co.,
138 Wis. 2d 31, 405 N.W.2d 672 (Ct. App. 1987).

A person seeking directions to the location of an intended, but unknown, destina-
tion is a frequenter under sub. (2) (d) [now sub. (6)]. When such inquiry is not made,
or has concluded, and the person deviates into an area the person is not explicitly or
impliedly invited into, frequenter status is lost. Monsivais v. Winzenried, 179 Wis.
2d 758, 508 N.W.2d 620 (Ct. App. 1993).

The duty of an owner of a multiple—unit residential dwelling under the safe place
statute extends only to common areas. Antwaun A. v. Heritage Mutual Insurance Co.,
228 Wis. 2d 44, 596 N.W.2d 456 (1999), 97-0332.

“Tenants” under sub. (12) refers to the number of units available in the building,
not to the number of individuals in the building. Raymaker v. American Family
Mutual Insurance Co., 2006 WI App 117, 293 Wis. 2d 392, 718 N.W.2d 154,
05-1557.

101.02 Powers, duties and jurisdiction of department.
(1) (a) In this subsection:

1. “Credential” has the meaning given in s. 440.01 (2) (a).

2. “Occupational license” means a license, permit, certificate,
registration, or other approval for an occupation, trade, or profes-
sion issued by the department under this chapter, under ch. 145,
under rules promulgated under this chapter or ch. 145, or under s.
167.10 (6m).

(b) The department shall adopt reasonable and proper rules and
regulations relative to the exercise of its powers and authorities
and proper rules to govern its proceedings and to regulate the
mode and manner of all investigations and hearings, subject to par.
(c).

(c) If the department promulgates rules under s. 440.03 (1)
defining uniform procedures to be used by the department for
receiving, filing, and investigating complaints against holders of
credentials, for commencing disciplinary proceedings against
holders of credentials, and for conducting hearings on matters
relating to credentials, the department’s rules under par. (b) with
respect to occupational licenses shall conform with the rules pro-
mulgated under s. 440.03 (1).

(1m) Notwithstanding sub. (1) (b), the department may not
promulgate or enforce a rule related to fire safety that prohibits the
seasonal placement of a Christmas tree in the rotunda of the state
capitol building or in a church.

(1r) Notwithstanding sub. (1) (b), the department may not
promulgate or enforce a rule establishing building codes that pro-
hibit or otherwise limit the use of a refrigerant designated as
acceptable for use pursuant to 42 USC 7671k, provided that any
equipment containing the refrigerant is listed and installed in
accordance with safety standards and use conditions imposed pur-
suant to the designation of the refrigerant as acceptable for use.

(2) The department may sue and be sued.
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(3) The department shall employ, promote and remove depu-
ties, clerks and other assistants as needed, to fix their compensa-
tion, and to assign to them their duties; and shall appoint advisers
who shall, without compensation except reimbursement for actual
and necessary expenses, assist the department in the execution of
its duties.

(4) The department shall collect, collate and publish statistical
and other information relating to the work under its jurisdiction
and shall make public reports in its judgment necessary.

(5) (a) The department shall conduct such investigations,
hold such public meetings and attend or be represented at such
meetings, conferences and conventions inside or outside of the
state as may, in its judgment, tend to better the execution of its
functions.

(b) For the purpose of making any investigation with regard to
any employment or place of employment or public building, the
secretary may appoint, by an order in writing, any deputy who is
a citizen of the state, or any other competent person as an agent
whose duties shall be prescribed in such order.

(c) In the discharge of his or her duties such agent shall have
every power of an inquisitorial nature granted in this subchapter
to the department, the same powers as a supplemental court com-
missioner with regard to the taking of depositions and all powers
granted by law to a supplemental court commissioner relative to
depositions.

(d) The department may conduct any number of such inves-
tigations contemporaneously through different agents, and may
delegate to such agent the taking of all testimony bearing upon any
investigation or hearing. The decision of the department shall be
based upon its examination of all testimony and records. The rec-
ommendations made by such agents shall be advisory only and
shall not preclude the taking of further testimony if the department
so orders nor preclude further investigation.

(e) The secretary may direct any deputy who is a citizen to act
as special prosecutor in any action, proceeding, investigation,
hearing or trial relating to the matters within its jurisdiction.

(f) Upon the request of the department, the department of jus-
tice or district attorney of the county in which any investigation,
hearing or trial had under this subchapter is pending, shall aid the
department in the investigation, hearing or trial and, under the
supervision of the department, prosecute all necessary actions or
proceedings for the enforcement and punishment of violations of
this subchapter and all other laws of this state relating to the pro-
tection of life, health, safety and welfare.

(6) (a) All orders of the department in conformity with law
shall be in force, and shall be prima facie lawful; and all such
orders shall be valid and in force, and prima facie reasonable and
lawful until they are found otherwise upon judicial review thereof
pursuant to ch. 227 or until altered or revoked by the department.

(b) All general orders shall take effect as provided in s. 227.22.
Special orders shall take effect as therein directed.

(c) The department shall, upon application of any employer or
owner, grant such time as may be reasonably necessary for com-
pliance with any order.

(d) Any person may petition the department for an extension
of time, which the department shall grant if it finds such an exten-
sion of time necessary.

(e) Any employer or other person interested either because of
ownership in or occupation of any property affected by any such
order, or otherwise, may petition for a hearing on the reasonable-
ness of any order of the department in the manner provided in this
subchapter.

(f) Such petition for hearing shall be by verified petition filed
with the department, setting out specifically and in full detail the
order upon which a hearing is desired and every reason why such
order is unreasonable, and every issue to be considered by the
department on the hearing. The petitioner shall be deemed to have
finally waived all objections to any irregularities and illegalities
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in the order upon which a hearing is sought other than those set
forth in the petition. All hearings of the department shall be open
to the public.

(g) Upon receipt of such petition, if the issues raised in such
petition have theretofore been adequately considered, the depart-
ment shall determine the same by confirming without hearing its
previous determination, or if such hearing is necessary to deter-
mine the issues raised, the department shall order a hearing
thereon and consider and determine the matter or matters in ques-
tion at such times as shall be prescribed. Notice of the time and
place of such hearing shall be given to the petitioner and to such
other persons as the department may find directly interested in
such decision.

(h) Upon such investigation, if it shall be found that the order
complained of is unjust or unreasonable the department shall sub-
stitute therefor such other order as shall be just and reasonable.

(i) Whenever at the time of the final determination upon such
hearing it shall be found that further time is reasonably necessary
for compliance with the order of the department, the department
shall grant such time as may be reasonably necessary for such
compliance.

(7) (a) Nothing contained in this subchapter may be construed
to deprive the common council, the board of alderpersons, the
board of trustees or the village board of any village or city, or a
local board of health, as defined in s. 250.01 (3), of any power or
jurisdiction over or relative to any place of employment or public
building, provided that, whenever the department shall, by an
order, fix a standard of safety or any hygienic condition for
employment or places of employment or public buildings, the
order shall, upon the filing by the department of a copy of the order
with the clerk of the village or city to which it may apply, be held
to amend or modify any similar conflicting local order in any par-
ticular matters governed by the order of the department. Thereaf-
ter no local officer may make or enforce any order contrary to the
order of the department.

(b) Any person affected by any local order in conflict with an
order of the department, may in the manner provided in sub. (6)
(e) to (i), petition the department for a hearing on the ground that
such local order is unreasonable and in conflict with the order of
the department. The petition for such hearing shall conform to the
requirements set forth for a petition in sub. (6) (e) to (i).

(c) Upon receipt of such petition the department shall order a
hearing thereon, to consider and determine the issues raised by
such appeal, such hearing to be held in the village, city or munici-
pality where the local order appealed from was made. Notice of
the time and place of such hearing shall be given to the petitioner
and such other persons as the department may find directly inter-
ested in such decision, including the clerk of the municipality or
town from which such appeal comes. If upon such investigation
it shall be found that the local order appealed from is unreasonable
and in conflict with the order of the department, the department
may modify its order and shall substitute for the local order
appealed from such order as shall be reasonable and legal in the
premises, and thereafter the said local order shall, in such particu-
lars, be void and of no effect.

(7e) (a) Notwithstanding sub. (7) (a), no county, city, village,
or town may enact or enforce an ordinance related to fire safety
that prohibits the seasonal placement of a Christmas tree in the
rotunda of the state capitol building or in a church.

(b) If a county, city, village, or town has in effect on April 1,
2016, an ordinance that prohibits the seasonal placement of a
Christmas tree in the rotunda of the state capitol building or in a
church, the ordinance does not apply and may not be enforced.

(7m) Notwithstanding sub. (7) (a), no county, city, village, or
town may enact or enforce an ordinance establishing building
codes that prohibit or otherwise limit the use of a refrigerant desig-
nated as acceptable for use pursuant to 42 USC 7671k, provided
that any equipment containing the refrigerant is listed and
installed in accordance with safety standards and use conditions
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imposed pursuant to the designation of the refrigerant as accepta-
ble for use.

(7r) (a) Notwithstanding sub. (7) (a), no county, city, village,
or town may enact or enforce an ordinance that establishes mini-
mum standards for constructing, altering, or adding to public
buildings or buildings that are places of employment unless that
ordinance strictly conforms to the applicable rules under sub. (15)
(3), except as provided in pars. (b) to (d).

(b) Notwithstanding par. (a), a county, city, village, or town
may enforce an ordinance establishing minimum standards for
constructing, altering, or adding to public buildings or buildings
that are places of employment that does not strictly conform to the
applicable rules under sub. (15) (j) if all of the following apply:

1. The ordinance was enacted before May 1, 2013.

2. The ordinance was published by the county, city, village,
or town in the manner required under s. 59.14, 60.80, 61.50, or
62.11 (4).

3. The ordinance relates to fire detection, prevention, or sup-
pression components of buildings.

4. The building is not a multifamily dwelling.

5. The ordinance is submitted to the department within 60
days after April 18, 2014.

6. The department determines that the ordinance requires
standards that are at least as strict as the rules promulgated by the
department.

(c) A county, city, village, or town may amend an ordinance
that is enforceable under par. (b) if all of the following apply:

1. The amendment will not broaden the applicability of the
ordinance to any building components that are not subject to the
ordinance under par. (b) 3.

2. The amendment will not change the specific subject matter
regulated by the ordinance.

3. The county, city, village, or town submits a copy of the
enacted amendment to the department at least 120 days before the
effective date of the amendment.

4. The county, city, village, or town publishes the enacted
amendment in the manner required under s. 59.14, 60.80, 61.50,
or 62.11 (4) at least 120 days before the effective date of the
amendment.

(d) 1. The department shall maintain a list of the ordinances
that are enforceable under par. (b) and of the amendments that are
enforceable under par. (c). The list shall be accessible to the public
in electronic format, and shall include electronically pho-
tographed or scanned copies of the ordinances and amendments.

2. For an amendment submitted to the department under par.
(c) 3., the department shall make it accessible as required under
subd. 1. within 10 working days after receiving the amendment.

(e) Notwithstanding par. (a), a county, city, village, or town
may enact and enforce an ordinance establishing a property main-
tenance code that is stricter than rules promulgated by the depart-
ment under sub. (15) (j).

(f) Notwithstanding par. (a), a city of the 1st or 2nd class may
enact and enforce an ordinance that relates to fire suppression that
requires existing buildings to be altered to comply with the rules
for the construction of buildings that are promulgated by the
department under sub. (15) (j).

(g) 1. The department shall promulgate rules that establish
procedures for the administration of the rules promulgated by the
department under this subchapter. For purposes of this paragraph,
“administration” includes the process an owner must follow when
applying for a permit for constructing, altering, or adding to a pub-
lic building or a building that is a place of employment.

2. Notwithstanding sub. (7) (a), no county, city, village, or
town may enact or enforce an ordinance that establishes minimum
standards for the administration of the rules promulgated by the
department under this subchapter unless that ordinance strictly
conforms to the rules promulgated by the department under subd.
1.
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(7w) (a) In this subsection, “aesthetic considerations” means
considerations relating to color and texture and design considera-
tions that do not relate to health or safety.

(b) Notwithstanding subs. (7) (a) and (7r), no city, village, or
town may enact or enforce an ordinance, or otherwise impose any
requirement, that includes aesthetic considerations for purposes
of inspection criteria for the interior of any structure or part of a
structure that is used or intended to be used as a home, residence,
or sleeping place.

(7y) (a) In this subsection, “quarry” has the meaning given in
s. 66.0441 (2) (g).

(b) Notwithstanding sub. (7) (a), and except as provided in this
subsection and s. 66.0441 (3) (d), a city, village, town, or county
may not make or enforce a local order that limits blasting at a
quarry.

(c) Acity, village, town, or county may petition the department
for an order granting the city, village, town, or county the authority
to impose additional restrictions and requirements related to blast-
ing on the operator of a quarry. If a city, village, town, or county
submits a petition under this paragraph because of concerns
regarding the potential impact of blasting on a qualified historic
building, as defined in s. 101.121 (2) (c), the department may
require the operator of the quarry to pay the costs of an impact
study related to the qualified historic building.

(d) If the department issues an order under this subsection, the
order may grant the city, village, town, or county the authority to
impose restrictions and requirements related to blasting at the
quarry that are more restrictive than the requirements under s.
101.15 related to blasting and rules promulgated by the depart-
ment under s. 101.15 (2) (e) related to blasting.

(e) The department may not charge a fee to a city, village, town,
or county in connection with a petition submitted under par. (c).

(8) (a) No action, proceeding or suit to set aside, vacate or
amend any order of the department or to enjoin the enforcement
thereof, shall be brought unless the plaintift shall have applied to
the department for a hearing thereon at the time and as provided
in sub. (6) (e) to (i), and in the petition therefor shall have raised
every issue raised in such action.

(b) Every order of the department shall, in every prosecution
for violation thereof, be conclusively presumed to be just, reason-
able and lawful, unless prior to the institution of prosecution for
such violation a proceeding for judicial review of such order shall
have been instituted, as provided in ch. 227.

(9) A substantial compliance with the requirements of this
subchapter shall be sufficient to give effect to the orders of the
department, and no order may be declared inoperative, illegal or
void for any omission of a technical nature with respect to the
requirements of this subchapter.

(10) Orders of the department under this subchapter shall be
subject to review in the manner provided in ch. 227.

(11) Proof by any person, firm or corporation employing a
contractor to construct, repair, alter or improve any building or
structure, that such contractor in performing such work has failed
to comply with any applicable order or regulation of the depart-
ment promulgated under this chapter shall constitute a defense to
any action for payment by such contractor to the extent that it shall
bar recovery for any part of the work which fails to comply.
Advancements paid to the contractor for work which fails to com-
ply as well as any reasonable amount expended to effectuate com-
pliance with any applicable order or regulation may be recovered
from such contractor by way of counterclaim or in a separate
action. This section shall not apply where plans or specifications
were prepared by an architect or engineer licensed to do business
in this state and the contract performed in accordance therewith.

(12) Every day during which any person or corporation, or
any officer, agent or employee of a person or corporation, fails to
observe and comply with any order of the department or to per-
form any duty specified under this subchapter shall constitute a
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separate and distinct violation of the order or of the requirements

of this subchapter, whichever is applicable.

(13) (a) If any employer, employee, owner, or other person
violates this subchapter, or fails or refuses to perform any duty
specified under this subchapter, within the time prescribed by the
department, for which no penalty has been specifically provided,
or fails, neglects or refuses to obey any lawful order given or made
by the department, or any judgment or decree made by any court
in connection with this subchapter, for each such violation, failure
or refusal, such employer, employee, owner or other person shall
forfeit and pay into the state treasury a sum not less than $10 nor
more than $100 for each such offense.

(b) It shall be the duty of all officers of the state, the counties
and municipalities, upon request of the department, to enforce in
their respective departments, all lawful orders of the department,
insofar as the same may be applicable and consistent with the gen-
eral duties of such officers.

(14) (a) The secretary or any examiner appointed by the sec-
retary may hold hearings and take testimony.

(b) Each witness who appears before the department by its
order shall receive for attendance the fees and mileage provided
for witnesses in civil cases in courts of record, which shall be
audited and paid by the state in the same manner as other expenses
are audited and paid, upon the presentation of properly verified
vouchers approved by the secretary, and charged to the proper
appropriation for the department. No witness subpoenaed at the
instance of an attorney under par. (cm) or at the instance of a party
other than the department is entitled to compensation from the
state for attendance or travel unless the department certifies that
the testimony was material to the matter investigated.

(c) The department or any party may in any investigation cause
the depositions of witnesses residing within or without the state to
be taken in the manner prescribed by law for like depositions in
civil actions in circuit courts. The expense incurred by the state
in the taking of such depositions shall be charged against the
proper appropriations for the department.

(cm) A party’s attorney of record may issue a subpoena to com-
pel the attendance of a witness or the production of evidence. A
subpoena issued by an attorney must be in substantially the same
form as provided in s. 805.07 (4) and must be served in the manner
provided in s. 805.07 (5). The attorney shall, at the time of
issuance, send a copy of the subpoena to the appeal tribunal or
other representative of the department responsible for conducting
the proceeding.

(d) A full and complete record shall be kept of all proceedings
had before the department on any investigation and all testimony
shall be taken down by the stenographer appointed by the depart-
ment.

(15) (a) The department has such supervision of every
employment, place of employment and public building in this
state as is necessary adequately to enforce and administer all laws
and all lawful orders requiring such employment, place of
employment or public building to be safe, and requiring the pro-
tection of the life, health, safety and welfare of every employee in
such employment or place of employment and every frequenter of
such place of employment, and the safety of the public or tenants
in any such public building. This paragraph does not apply to
occupational safety and health issues covered by standards estab-
lished and enforced by the federal occupational safety and health
administration.

(b) The department shall administer and enforce, so far as not
otherwise provided for in the statutes, the laws relating to laun-
dries, stores, licensed occupations, school attendance, bakeries,
intelligence offices and bureaus, manufacture of cigars, sweat-
shops, corn shredders, woodsawing machines, fire escapes and
means of egress from buildings, scaffolds, hoists, ladders and
other matters relating to the erection, repair, alteration or painting
of buildings and structures, and all other laws protecting the life,
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REGULATION OF
SAFETY
health, safety and welfare of employees in employments and
places of employment and frequenters of places of employment.
(c) Upon petition by any person that any employment or place
of employment or public building is not safe, the department shall
proceed, with or without notice, to make such investigation as
may be necessary to determine the matter complained of.

(d) After such hearing as may be necessary, the department
may enter such order relative thereto as may be necessary to ren-
der such employment or place of employment or public building
safe.

(e) Whenever the department shall learn that any employment
or place of employment or public building is not safe it may of its
own motion, summarily investigate the same, with or without
notice, and enter such order as may be necessary relative thereto.

(f) The department shall investigate, ascertain and determine
such reasonable classifications of persons, employments, places
of employment and public buildings, as shall be necessary to carry
out the purposes of this subchapter.

(g) The secretary or any deputy of the department may enter
any place of employment or public building, for the purpose of
collecting facts and statistics, examining the provisions made for
the health, safety and welfare of the employees, frequenters, the
public or tenants therein and bringing to the attention of every
employer or owner any law, or any order of the department, and
any failure on the part of such employer or owner to comply there-
with. No employer or owner may refuse to admit the secretary or
any deputy of the department to his or her place of employment
or public building.

(h) The department shall investigate, ascertain, declare and
prescribe what safety devices, safeguards or other means or meth-
ods of protection are best adapted to render the employees of every
employment and place of employment and frequenters of every
place of employment safe, and to protect their welfare as required
by law or lawful orders.

(i) The department shall ascertain and fix such reasonable stan-
dards and shall prescribe, modify and enforce such reasonable
orders for the adoption of safety devices, safeguards and other
means or methods of protection to be as nearly uniform as pos-
sible, as may be necessary to carry out all laws and lawful orders
relative to the protection of the life, health, safety and welfare of
employees in employments and places of employment or fre-
quenters of places of employment.

(j) The department shall ascertain, fix and order such reason-
able standards or rules for constructing, altering, adding to, repair-
ing, and maintaining public buildings and places of employment
in order to render them safe.

(jm) Paragraphs (a) to (j) do not apply to public employee
occupational safety and health issues covered under s. 101.055.

(k) Every employer and every owner shall furnish to the
department all information that the department requires to admin-
ister and enforce this subchapter, and shall provide specific
answers to all questions that the department asks relating to any
information that the department requires.

(L) Any employer receiving from the department any form
requesting information that the department requires to administer
and enforce this subchapter, along with directions to complete the
form, shall properly complete the form and answer fully and cor-
rectly each question asked in the form. If the employer is unable
to answer any question, the employer shall give a good and suffi-
cient reason for his or her inability to answer the question. The
employer’s answers shall be verified under oath by the employer,
or by the president, secretary or other managing officer of the cor-
poration, if the employer is a corporation, and the completed form
shall be returned to the department at its office within the period
fixed by the department.

(16) The department shall comply with the requirements of
ch. 160 in the administration of any program, responsibility or
activity assigned or delegated to it by law.
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(18) The department may establish a schedule of fees for pub-
lications and seminars provided by the department for which no
fee is otherwise authorized, required or prohibited by statute. Fees
established under this subsection for publications and seminars
provided by the department may not exceed the actual cost
incurred in providing those publications and seminars.

(19) (a) The department shall, after consulting with the
department of health services, develop a report form to document
contact with blood or body fluids that constitutes a significant
exposure, for use under s. 252.15 (5g) (c). The form shall contain
the following language for use by a person who may have had a
significant exposure: “REMEMBER — WHEN YOU ARE
INFORMED OF AN HIV TEST RESULT BY USING THIS
FORM, IT IS A VIOLATION OF THE LAW FOR YOU TO
REVEAL TO ANYONE ELSE THE IDENTITY OF THE PER-
SON WHO IS THE SUBJECT OF THAT TEST RESULT. (PEN-
ALTY: POSSIBLE JAIL AND UP TO $50,000 FINE)”.

(b) The department shall determine whether a report form that
is not the report form under par. (a) that is used or proposed for use
to document significant exposure to blood or body fluids, is sub-
stantially equivalent to the report form under par. (a).

(22) (a) In this subsection, “insulating concrete form” means
a hollow expandable polystyrene form that is filled with concrete.

(b) Except as provided in par. (c), no later than April 1, 2007,
the department shall provide a designation on every standard
building permit form prescribed by the department under this
chapter to indicate whether insulating concrete forms are being
used in the construction of the building for which the permit is
issued.

(c) No later than June 1, 2006, the department shall provide the
designation described under par. (b) on all electronic versions of
every standard building permit form prescribed by the department
under this chapter.

(23) The department shall include the following language on
every standard building permit form prescribed by the department
under this chapter: “YOU ARE RESPONSIBLE FOR COM-
PLYING WITH STATE AND FEDERAL LAWS CONCERN-
ING CONSTRUCTION NEAR OR ON WETLANDS, LAKES,
AND STREAMS. WETLANDS THAT ARE NOT ASSOCI-
ATED WITH OPEN WATER CAN BE DIFFICULT TO IDEN-
TIFY. FAILURE TO COMPLY MAY RESULT IN REMOVAL
OR MODIFICATION OF CONSTRUCTION THAT VIOLATES
THE LAW OR OTHER PENALTIES OR COSTS. FOR MORE
INFORMATION, VISIT THE DEPARTMENT OF NATURAL
RESOURCES WETLANDS IDENTIFICATION WEB PAGE
OR CONTACT A DEPARTMENT OF NATURAL
RESOURCES SERVICE CENTER.”

(25) The department may promulgate rules prescribing proce-
dures for approving new building materials, methods, and equip-
ment.

History: 1971 c. 185ss. 1to 5, 7; 1971 c. 228 ss. 16, 42; Stats. 1971 s. 101.02;
1975 c. 39,94, 1977 c. 29; 1981 c. 360; 1983 a. 410; 1985 a. 182's. 57; 1987 a. 343;
1989 a. 31, 56, 139; 1991 a. 39, 269; 1993 a. 27, 184, 252, 414, 492; 1995 a. 27 ss.
3631 to 3649r, 9126 (19); 1995 a. 215; 1997 a. 191, 237; 1999 a. 9; 2001 a. 61; 2005
a. 251, 456; 2007 a. 20 ss. 2609 to 2613, 9121 (6) (a); 2007 a. 63, 203; 2009 a. 16,
28,209,373;2011 a. 32, 120, 146; 2013 a. 20,36;2013 a. 151 s. 28; 2013 a. 168, 270;
2015 a. 55, 176, 333; 2017 a. 59, 317, 330; 2017 a. 331 ss. 11 to 20, 47; 2021 a. 238;
2021 a. 240 s. 30; 2023 a. 12, 76.

Cross—reference: See also SPS, Wis. adm. code.

Cross—reference: See s. 66.0119 for a provision authorizing special inspection
warrants.

Safety rules promulgated under sub. (15) (h) applied to a frequenter of a new home
construction site. Failure to instruct the jury that a violation of a safety standard con-
stituted negligence per se was reversible error. Nordeen v. Hammerlund, 132 Wis.
2d 164, 389 N.W.2d 828 (Ct. App. 1986).

Every infrequent business—related activity in the home does not subject the home-
owner to liability under the safe place statute. Geiger v. Milwaukee Guardian Insur-
ance Co., 188 Wis. 2d 333, 524 N.W.2d 909 (Ct. App. 1994).

The local “minimum standards” that are preempted by sub. (7r) (a) are limited to
building code standards. The test to determine whether a local ordinance imposes a
standard that is effectively a building code standard is to inquire whether the local
ordinance sets minimum standards that are meant to ensure that buildings are con-
structed, altered, or added to in such a way that they are structurally sound and are
equipped with systems and components—whether electrical, gas, plumbing,
mechanical, or some other—such that the buildings are safe for employees, fre-
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quenters, and the public. Courts must look at the specific content and purpose of the
ordinance, bearing in mind the considerations that inform the statewide code. Associ-
ated Builders & Contractors of Wisconsin, Inc. v. City of Madison, 2023 WI App 59,
409 Wis. 2d 660, 998 N.W.2d 549, 22-1468.

When an inspector determines that there is a violation of safety orders and a condi-
tion of extreme and imminent danger to a worker’s life exists, the inspector may seek
the assistance of a local law enforcement officer. The local law enforcement officer
has a duty to render assistance unless in the officer’s opinion other priority assign-
ments take precedence. 59 Atty. Gen. 12.

The department’s authority to adopt rules covering the safety of frequenters
engaged in recreational activities at youth camps is limited to orders relating to the
construction of public buildings on the premises, but only as to the structural aspects
thereof, and to places of employment, but only as to those camps operated for profit.
59 Atty. Gen. 35.

The department has the power to promulgate reasonable safety standards for the

protection of employees while working in and around motor vehicles used on the job.
59 Atty. Gen. 181.

The department may inspect those parts of boarding homes designed for three or
more persons where employees work or those used by the public, but not interiors of
private dwellings. It has no authority to license or register boarding homes nor to
charge an inspection fee based upon the number of beds or rooms. 62 Atty. Gen. 107.

The department cannot enact a rule that would alter the common law rights and
duties of adjoining landowners with respect to lateral support, although the depart-
ment may specify 30 days as the minimum safety period in which an excavating
owner must give notice to a neighbor of an intent to excavate. 62 Atty. Gen. 287.

101.022 Certain laws applicable to occupational
licenses. Sections 440.03 (1), (3m), (4), (11m), and (13) (a),
(am), and (b) 75., 440.05 (1) (a) and (2) (b), 440.075, 440.09 (2),
440.11, 440.12, 440.121, 440.13, 440.14, 440.15, 440.19, 440.20
(1), (3), (4) (a), and (5) (a), 440.205, 440.21, and 440.22, and the
requirements imposed on the department under those statutes,
apply to occupational licenses, as defined in s. 101.02 (1) (a) 2.,
in the same manner as those statutes apply to credentials, as
defined in s. 440.01 (2) (a).
History: 2017 a. 331.

101.023 Commercial building code council duties. The
commercial building code council shall review the rules relating
to constructing, altering, adding to, repairing, and maintaining
public buildings and buildings that are places of employment. The
council shall consider and make recommendations to the depart-
ment pertaining to these rules and any other matters related to con-
structing, altering, adding to, repairing, and maintaining public
buildings and buildings that are places of employment. In prepar-
ing rules under this chapter that relate to public buildings and to
buildings that are places of employment, the department shall
consult with the commercial building code council.
History: 2013 a. 270; 2015 a. 29; 2017 a. 366.

101.025 Ventilation requirements for public buildings
and places of employment. (1) Notwithstanding s. 101.02
(1) (b) and (15), any rule that requires the intake of outside air for
ventilation in public buildings or places of employment shall
establish minimum quantities of outside air that must be supplied
based upon the type of occupancy, the number of occupants, areas
with toxic or unusual contaminants, and other pertinent criteria
determined by the department. The department shall set standards
where the mandatory intake of outside air may be waived. The
department may waive the requirement for the intake of outside
air where the owner has demonstrated that the resulting air quality
is equivalent to that provided by outdoor air ventilation. The
department may not waive the mandatory intake of outside air
unless smoking is prohibited in the building or place of employ-
ment. In this subsection, “smoking” means carrying any lighted
tobacco product.

(2) In the case where the intake of outside air is waived, any
person may file a written complaint with the department request-
ing the enforcement of ventilation requirements for the intake of
outside air for a particular public building or place of employment.
The complaints shall be processed in the same manner and be sub-
ject to the same procedures as provided in s. 101.02 (6) (e) to (i)
and (8).

(3) The department may order the owner of any public build-
ing or place of employment which is the subject of a complaint
under sub. (2) to comply with ventilation requirements adopted
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under sub. (1) unless the owner can verify, in writing, that the
elimination of the provision for outside air in the structure in ques-
tion does not impose a significant detriment to the employees or
frequenters of the structure and that the health, safety and welfare
of the occupants is preserved. Upon receipt of a written verifica-
tion from the owner, the department shall conduct an investiga-
tion, and the department may issue an order to comply with ven-
tilation requirements under sub. (1) if it finds that the health, safety
and welfare of the employees or frequenters of the structure in
question is best served by reinstating the ventilation requirements
for that structure.

(4) For ventilation systems in public buildings and places of
employment, the department shall adopt rules setting:

(a) A maximum rate of leakage allowable from outside air
dampers when the dampers are closed.

(b) Maintenance standards for ventilation systems in public
buildings and places of employment existing on April 30, 1980.

(5) To the extent that the historic building code applies to the
subject matter of this section, this section does not apply to a quali-
fied historic building if the owner elects to be subject to s. 101.121.

History: 1979 c. 221; 1981 c. 341; 2017 a. 331.
Cross—reference: See also ch. SPS 364, Wis. adm. code.

101.027 Energy conservation code for public build-
ings and places of employment. (1) In this section, “energy
conservation code” means the energy conservation code promul-
gated by the department that sets design requirements for con-
struction and equipment for the purpose of energy conservation in
public buildings and places of employment.

(2) The department shall review the energy conservation code
and shall promulgate rules that change the requirements of the
energy conservation code to improve energy conservation. No
rule may be promulgated that has not taken into account the cost
of the energy conservation code requirement, as changed by the
rule, in relationship to the benefits derived from that requirement,
including the reasonably foreseeable economic and environmen-
tal benefits to the state from any reduction in the use of imported
fossil fuel. The proposed rules changing the energy conservation
code shall be submitted to the legislature in the manner provided
under s. 227.19. In conducting a review under this subsection, the
department shall consider incorporating, into the energy con-
servation code, design requirements from the most current
national energy efficiency design standards, including the Inter-
national Energy Conservation Code or an energy efficiency code
other than the International Energy Conservation Code if that
energy efficiency code is used to prescribe design requirements
for the purpose of conserving energy in buildings and is generally
accepted and used by engineers and the construction industry.

(3) (a) The department shall begin a review under sub. (2)
whenever one of the following occurs:

1. A revision of the International Energy Conservation Code
is published.

2. Three years have passed from the date on which the depart-
ment last submitted to the legislature proposed rules changing the
energy conservation code.

(b) The department shall complete a review under sub. (2) as
follows:

1. If the department begins a review under sub. (2) because
a revision of the International Energy Conservation Code is pub-
lished, the department shall complete its review of the energy con-
servation code, as defined in sub. (1), and submit to the legislature
proposed rules changing the energy conservation code, as defined
in sub. (1), no later than 18 months after the date on which the revi-
sion of the International Energy Conservation Code is published.

2. If the department begins a review under sub. (2) because
3 years have passed from the date on which the department last
submitted to the legislature proposed rules changing the energy
conservation code, the department shall complete its review of the
energy conservation code and submit to the legislature proposed
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rules changing the energy conservation code no later than 9

months after the last day of the 3—year period.

History: 1993 a. 242; 2005 a. 141.
Cross-reference: See also ch. SPS 363, Wis. adm. code.

101.027

101.03 Testimonial powers of secretary and deputy.
The secretary or any deputy secretary may certify to official acts,
and take testimony.

History: 1971 c. 228 5. 21; Stats. 1971 s. 101.03; 1977 c. 29; 1995 a. 27.

101.05 Exempt buildings and projects. (1) No building
code adopted by the department under this chapter shall affect
buildings located on research or laboratory farms of public univer-
sities or other state institutions and used primarily for housing
livestock or other agricultural purposes.

(2) A bed and breakfast establishment, as defined under s.
97.01 (1g), is not subject to building codes adopted by the depart-
ment under this subchapter.

(3) No standard, rule, code or regulation of the department
under this subchapter applies to construction undertaken by the
state for the purpose of renovation of the state capitol building.

(4) No standard, rule, order, code or regulation adopted, pro-
mulgated, enforced or administered by the department under this
chapter applies to a rural school building if all of the following are
satisfied:

(a) The school building consists of one classroom.

(b) The school building is used as a school that is operated by
and for members of a bona fide religious denomination in accord-
ance with the teachings and beliefs of the denomination.

(c) The teachings and beliefs of the bona fide religious denom-
ination that operates the school prohibit the use of certain prod-
ucts, devices or designs that are necessary to comply with a stan-
dard, rule, order, code or regulation adopted, promulgated,
enforced or administered by the department under this chapter.

(5) No standard, rule, order, code, or regulation adopted, pro-
mulgated, enforced, or administered by the department under s.
101.025,101.027,101.12,101.121, 0r 101.125 to 101.135 applies
to a building used for farming, as defined by the department by
rule.

(6) (a) Except as provided in par. (b), no standard, rule, order,
code, or regulation adopted, promulgated, enforced, or adminis-
tered by the department under this chapter prevents the owner of
a church from installing or operating a stairway chair lift in the
church if all of the following conditions are satisfied:

1. The church was constructed before January 1, 1919.

2. Each floor level connected by the stairway in which the
stairway chair lift is installed has at least one other stairway or
other type of fire escape that affords safe egress from the floor for
all occupants.

3. The installation and operation of the stairway chair lift
complies with the requirements under subch. VII and the rules
promulgated by the department under subch. VII, other than
requirements related to a minimum stairway width.

(b) If the chief of the fire department in the city, village, or town
in which the church is located or, if the city, village, or town does
not have a fire department, the department determines that instal-
lation or operation of a stairway chair lift under par. (a) would ren-
der any part of the church not safe, the chief or department may
require the owner of the church, as a condition of installing or
operating the stairway chair lift, to comply with other measures
determined by the chief or department to be necessary for safety.

History: 1971 c. 329; 1983 a. 163; 1983 a. 538 5. 271; 1989 a. 31, 354; 1993 a.

27,117, 1995 a. 27; 1999 a. 135; 2011 a. 146; 2015 a. 55;2019 a. 91.
Cross-reference: See also ch. SPS 361, Wis. adm. code.

101.053 Recreational and educational camps. (1) In
this section, “recreational and educational camp” means a
premises, including temporary and permanent structures, that is
operated as an overnight living quarters where both food and lodg-
ing or facilities for food and lodging are provided for children or
adults or both children and adults for a planned program of recre-
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ation or education, and that is offered free of charge or for payment
of a fee by a person or by the state or a local unit of government.
“Recreational and educational camp” does not include any of the
following:

(a) An overnight planned program of recreation or education
for adults or families at an establishment holding a current retail
food establishment license issued under s. 97.30 or lodging
license issued under s. 97.605.

(b) An overnight planned program of recreation or education
for fewer than 4 consecutive nights and without permanent facili-
ties for food and lodging.

(c) An overnight planned program for credit at an accredited
academic institution of higher education.

(d) A tournament, competition, visitation, recruitment, cam-
pus conference, or professional sports team training camp.

(2) The department shall promulgate rules revising the com-
mercial building code to establish separate standards for the con-
struction and inspection of recreational and educational camps.
The standards established in the rules shall take into account the
uses, including seasonal use, that are unique to recreational and
educational camps.

History: 2019 a. 130; 2021 a. 240 s. 30.

101.055 Public employee safety and health. (1) INTENT.
It is the intent of this section to give employees of the state, of any
agency and of any political subdivision of this state rights and pro-
tections relating to occupational safety and health equivalent to
those granted to employees in the private sector under the occu-
pational safety and health act of 1970 (5 USC 5108, 5314, 5315
and 7902; 15 USC 633 and 636; 18 USC 1114; 29 USC 553 and
651 to 678; 42 USC 3142—1 and 49 USC 1421).

(2) DerINITIONS. In this section, unless the context requires
otherwise:

(a) “Agency” means an office, department, independent
agency, authority, institution, association, society, or other body
in state government created or authorized to be created by the con-
stitution or any law, and includes the legislature and the courts.

(b) “Public employee” or “employee” means any employee of
the state, of any agency or of any political subdivision of the state.

(c) “Public employee representative” or “employee represen-
tative” means an authorized collective bargaining agent, an
employee who is a member of a workplace safety committee or
any person chosen by one or more public employees to represent
those employees.

(d) “Public employer” or “employer” means the state, any
agency or any political subdivision of the state.

(3) STANDARDS. (a) The department shall adopt, by adminis-
trative rule, standards to protect the safety and health of public
employees. The standards shall provide protection at least equal
to that provided to private sector employees under standards pro-
mulgated by the federal occupational safety and health adminis-
tration, but no rule may be adopted by the department which
defines a substance as a “toxic substance” solely because it is
listed in the latest printed edition of the national institute for occu-
pational safety and health registry of toxic effects of chemical sub-
stances. The department shall revise the safety and health stan-
dards adopted for public employees as necessary to provide
protection at least equal to that provided to private sector employ-
ees under federal occupational safety and health administration
standards, except as otherwise provided in this paragraph. Not-
withstanding ss. 35.93 and 227.21, if the standards adopted by the
department are identical to regulations adopted by a federal
agency, the standards need not be published in full in the Wiscon-
sin administrative code and register as provided in ss. 35.93 and
227.21 if the identical federal regulations are made available to the
public at a reasonable cost and promulgated in accordance with
ch. 227, except s.227.21. The department may provide to the leg-
islative reference bureau one or more Web addresses to provide
electronic access to any standards adopted under this paragraph
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for publication in conjunction with the publication of the Wiscon-
sin administrative code and register under s. 35.93.

(b) Standards adopted by the department shall contain appro-
priate provisions for informing employees about hazards in the
workplace, precautions to be taken and emergency treatment
practices to be used in the event of an accident or overexposure to
a toxic substance. Standards shall include provisions for provid-
ing information to employees through posting, labeling or other
suitable means. Where appropriate, standards adopted by the
department shall contain provisions for the use of protective
equipment and technological procedures to control hazards.

(c) Standards adopted by the department relating to toxic sub-
stances or harmful physical agents, such as noise, temperature
extremes and radiation, shall assure to the extent feasible that no
employee will suffer material impairment of health or functional
capacity through regular exposure. Where appropriate, standards
adopted by the department relating to toxic substances and physi-
cal agents shall require the monitoring and measuring of employ-
ees’ exposure to the substance or agent.

(d) No standards adopted under this subsection may require a
member of a volunteer or paid fire department maintained by a
political subdivision of this state to complete more than 60 hours
of training prior to participating in structural fire fighting.

(4) VARIANCES. (a) Procedure. A public employer may apply
to the department for a temporary variance under par. (b), an
experimental variance under par. (c) or a permanent variance
under par. (d) to any standard adopted under sub. (3) by filing a
petition with the department specifying the standard for which the
public employer seeks a variance and the reasons for which the
variance is sought. In addition, the public employer seeking the
variance shall provide a copy of the application to the appropriate
public employee representatives and post a statement at the place
where notices to employees are normally posted. The posted
statement shall summarize the application, specify a place where
employees may examine the application and inform employees of
their right to request a hearing. Upon receipt of a written request
by the employer, an affected employee or a public employee rep-
resentative, the department shall hold a hearing on the application
for a variance and may make further investigations. If a hearing
has been requested, the department may not issue a variance until
a hearing has been held. A variance issued under par. (b), (c) or
(d) shall prescribe the methods and conditions which the employer
must adopt and maintain while the variance is in effect.

(b) Temporary variance. The department may grant a tempo-
rary variance before a standard goes into effect if the public
employer complies with par. (a) and establishes that it is unable to
comply with a standard by the standard’s effective date because
of unavailability of professional or technical personnel or of nec-
essary materials or equipment or because necessary construction
or alteration of facilities cannot be completed by the effective
date. The employer shall also show that it is taking all available
steps to safeguard employees against the hazard covered by the
standard from which the variance is sought and shall possess and
describe a program for coming into compliance with the standard
as quickly as possible. If a hearing is requested, the department
may state in writing that noncompliance with the standard is per-
mitted for 180 days or until a decision is made after the hearing,
whichever is earlier. A temporary variance shall be in effect for
the period of time needed by the employer to achieve compliance
with the standard or for one year, whichever is shorter. A tempo-
rary variance may be renewed no more than twice, and only if the
public employer files an application for renewal at least 90 days
before expiration of the temporary variance and complies with
this paragraph and par. (a).

(c) Experimental variance. The department may grant an
experimental variance if the public employer complies with par.
(a) and the department determines that the variance is necessary
to permit the employer to participate in an experiment approved
by the department to demonstrate or validate new or improved
techniques to safeguard the health or safety of employees.
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(d) Permanent variance. The department may grant a perma-
nent variance if the public employer complies with par. (a) and the
department finds the employer has demonstrated by a preponder-
ance of the evidence that the conditions and methods the employer
uses or proposes to use provide employment or a place of employ-
ment which is as safe and healthful as that provided under the stan-
dard from which the employer seeks a permanent variance. A per-
manent variance may be modified or revoked upon application by
the employer, an affected employee, a public employee represen-
tative or the department and after opportunity for a hearing, but
not sooner than 6 months after issuance of the permanent variance.

(5) INSPECTIONS. (a) A public employee or public employee
representative who believes that a safety or health standard or
variance is being violated, or that a situation exists which poses a
recognized hazard likely to cause death or serious physical harm,
may request the department to conduct an inspection. The depart-
ment shall provide forms which may be used to make a request for
an inspection. If the employee or public employee representative
requesting the inspection so designates, that person’s name shall
not be disclosed to the employer or any other person, including
any agency except the department. If the department decides not
to make an inspection, it shall notify in writing any employee or
public employee representative making a written request. A deci-
sion by the department not to make an inspection in response to
a request under this subsection is reviewable by the department
under sub. (6) (a) 3. and is subject to judicial review under sub. (6)
(a) 4.

(b) An authorized representative of the department may enter
the place of employment of a public employer at reasonable times,
within reasonable limits and in a reasonable manner to determine
whether that employer is complying with safety and health stan-
dards and variances adopted under subs. (3) and (4) or to investi-
gate any situation which poses a recognized hazard likely to cause
death or serious physical harm to a public employee regardless of
whether a standard is being violated. No public employer may
refuse to allow a representative of the department to inspect a
place of employment. If an employer attempts to prevent a repre-
sentative of the department from conducting an inspection, the
department may obtain an inspection warrant under s. 66.0119.
No notice may be given before conducting an inspection under
this paragraph unless that notice is expressly authorized by the
secretary or is necessary to enhance the effectiveness of the
inspection.

(c) A representative of the employer and a public employee
representative shall be permitted to accompany a representative of
the department on an inspection made under this subsection to aid
in the inspection and to notify the inspector of any possible viola-
tion of a safety and health standard or variance or of any situation
which poses a recognized hazard likely to cause death or serious
physical harm to a public employee. The public employee repre-
sentative accompanying the representative of the department on
an inspection shall, with respect to payment received or withheld
for time spent accompanying the department representative,
receive treatment equal to that afforded to any representative of
the employer who is present during an inspection, except that a
public employer may choose to allow only one public employee
representative at a time to accompany the department representa-
tive on an inspection without a reduction in pay. If a representative
of the employer does not accompany the representative of the
department on an inspection, at least one public employee repre-
sentative shall be allowed to accompany the representative of the
department on the inspection without a loss of pay. Where no pub-
lic employee representative accompanies the representative of the
department on an inspection, the representative of the department
shall consult with a reasonable number of employees concerning
matters of employee safety and health. The department shall keep
a written record of the name of any person accompanying the
department representative during the inspection, the name of any
employee consulted and the name of any authorized collective
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bargaining agent notified of the inspection by the public employer
under sub. (7) (e).

(d) When making an inspection, a representative of the depart-
ment may question privately any public employer or employee.
No public employee shall suffer a loss in wages for time spent
responding to any questions under this paragraph.

(e) A representative of the department shall have access to the
records required under sub. (7) (a) and (b) and to any other records
maintained by a public employer which are related to the purpose
of the inspection.

(6) ENFORCEMENT. (a) Orders. 1. ‘Issuance.’ If, as a result
of inspection, the department finds a violation of a safety and
health standard or variance or a condition which poses a recog-
nized hazard likely to cause death or serious physical harm to a
public employee, the department shall issue an order to the
employer. A public employer who is in compliance with any stan-
dards or variances is deemed to be in compliance to the extent of
the condition, practice, means, method, operation or process cov-
ered by that standard. The order shall describe the nature of the
violation and the period of time within which the employer shall
correct the violation. The department shall send a copy of the
order to the top elected official of the political subdivision of
which the public employer is a part and to the appropriate collec-
tive bargaining agent for the employees affected by the violation
cited in the order, if a collective bargaining agent exists. If the
order is issued as a result of an inspection requested by an
employee or public employee representative, the department shall
also send a copy of the order to that employee or public employee
representative. Upon receipt of an order, the employer shall post
the order at or near the site of violation for 3 days, or until the vio-
lation is abated, whichever is longer. The order shall be posted
regardless of whether there has been a petition for a variance under
sub. (4) or for a hearing under subd. 3. The employer shall ensure
that the order is not altered, defaced or covered by other materials.

2. ‘Decision not to issue.” If the department decides not to
issue an order in response to a request for inspection filed under
sub. (5) (a), it shall mail written notice of that decision to the public
employee or public employee representative who requested the
investigation. A decision under this subdivision is reviewable by
the department under subd. 3.

3. ‘Review by department.” A public employer or employee
affected by an order or decision issued by the department under
subd. 1. or 2. or sub. (5) (a) may obtain review of the order or deci-
sion by filing with the department a petition requesting a hearing
and specifying the modification or change desired in the order or
decision. A petition for a hearing must be filed with the depart-
ment not later than 30 days after the order is issued or the written
notification is mailed. If the department denies the request for a
hearing, the denial shall be in writing and shall state the reasons
for denial. If the department holds a hearing, it shall issue an order
affirming, vacating or modifying the order or decision under subd.
1. or 2. or sub. (5) (a), within 30 days after the close of the hearing.

4. ‘Judicial review.” Orders and denials of requests for hear-
ings under subd. 3. are subject to judicial review under ch. 227.

(b) Injunction. Whenever a hazard exists in a public employ-
er’s place of employment which could reasonably be expected to
cause death or serious physical harm before other procedures
under this section can be carried out, the department may seek
relief through an injunction or an action for mandamus as pro-
vided in chs. 783 and 813. If the department seeks an injunction
or an action for mandamus, it shall notify the affected public
employer and public employees of the hazard for which relief is
being sought.

(7) EMPLOYER OBLIGATIONS FOR RECORD KEEPING AND NOTIFI-
CATION. (a) A public employer shall maintain records of work—
related injuries and illnesses and shall make reports of these inju-
ries and illnesses to the department at time intervals specified by
rule of the department. These records shall be available to the
department, the employer’s employees and the employees’ repre-
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sentatives. This paragraph does not authorize disclosure of
patient health care records except as provided in ss. 146.82 and
146.83.

(b) A public employer shall maintain records of employee
exposures to toxic materials and harmful physical agents which
are required by safety and health standards adopted under sub. (3)
to be monitored or measured. A representative of the department
and any affected public employee and his or her public employee
representative shall be permitted to observe the monitoring and
measuring and shall have access to the employer’s records of the
monitoring and measuring. This paragraph does not authorize
disclosure of patient health care records except as provided in ss.
146.82 and 146.83.

(c) A public employer shall promptly notify a public employee
who has been or is being exposed to any toxic material or harmful
physical agent at a level which exceeds that prescribed by the
safety and health standards of the department and shall inform that
public employee of any corrective action being taken.

(d) A public employer shall notify its employees of their pro-
tections and rights under this section by posting a summary of
these protections and rights in the place of employment where
notices to employees are usually posted.

(e) When a representative of the department enters a public
employer’s place of employment to make an inspection, the
employer shall notify an appropriate representative of any collec-
tive bargaining unit which represents the employer’s employees.
The employer shall give the name of the collective bargaining unit
representatives notified of the inspection to the department repre-
sentative making the inspection.

(8) PROTECTION OF PUBLIC EMPLOYEES EXERCISING THEIR
RIGHTS. (ag) In this subsection, “division of equal rights” means
the division of equal rights in the department of workforce devel-
opment acting under the authority provided in s. 106.54 (4).

(ar) No public employer may discharge or otherwise discrimi-
nate against any public employee it employs because the public
employee filed a request with the department, instituted or caused
to be instituted any action or proceeding relating to occupational
safety and health matters under this section, testified or will testify
in such a proceeding, reasonably refused to perform a task which
represents a danger of serious injury or death or exercised any
other right related to occupational safety and health which is
afforded by this section.

(b) A public employee who believes that he or she has been dis-
charged or otherwise discriminated against by a public employer
in violation of par. (ar) may file a complaint with the division of
equal rights alleging discrimination or discharge, within 30 days
after the employee received knowledge of the discrimination or
discharge.

(c) Upon receipt of a complaint, the division of equal rights
shall, except as provided in s. 230.45 (1m), investigate the com-
plaint and determine whether there is probable cause to believe
that a violation of par. (ar) has occurred. If the division of equal
rights finds probable cause it shall attempt to resolve the com-
plaint by conference, conciliation or persuasion. If the complaint
is not resolved, the division of equal rights shall hold a hearing on
the complaint within 60 days after receipt of the complaint unless
both parties to the proceeding agree otherwise. Within 30 days
after the close of the hearing, the division of equal rights shall
issue its decision. If the division of equal rights determines that
a violation of par. (ar) has occurred, it shall order appropriate relief
for the employee, including restoration of the employee to his or
her former position with back pay, and shall order any action nec-
essary to ensure that no further discrimination occurs. If the divi-
sion of equal rights determines that there has been no violation of
par. (ar), it shall issue an order dismissing the complaint.

(d) Orders of the division of equal rights under this subsection

are subject to judicial review under ch. 227.
Cross—reference: See also ch. DWD 223, Wis. adm. code.
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(9) COORDINATION OF STATE SAFETY AND HEALTH PROGRAMS.
The department shall coordinate state safety and health programs
and shall plan and conduct comprehensive safety and health loss
prevention programs for state employees and facilities.

(10) EXCEPTION FOR CERTAIN POLITICAL SUBDIVISIONS. The
department is not required to expend any resources to enforce this
section in political subdivisions having 10 or less employees
unless it has received a complaint.

History: 1981 c. 360, 391; 1985 a. 182 5. 57; 1991 a. 39; 1995 a. 27 ss. 3652 to
3659, 9130 (4); 1995 a. 342; 1997 a. 3; 1999 a. 82; 1999 a. 150 s. 672; 2003 a. 33;
2005 a. 74; 2013 a. 20.

Cross—-reference: See also chs. SPS 303, 330, and 332, Wis. adm. code.

This section extends the coverage of the federal Occupational Safety and Health
Act (OSHA) to government employees. OSHA is meant to address tangible, measur-
able workplace hazards. The threat of on—the—job violence to a campus police officer
is too abstract to be within the coverage afforded. The denial of a request for a hearing
on a complaint seeking to require the provision of firearms to officers was proper.
West v. Department of Commerce, 230 Wis. 2d 71, 601 N.W.2d 307 (Ct. App. 1999),
98-1693.

101.10 Storage and handling of anhydrous ammonia;
theft of anhydrous ammonia and anhydrous ammonia
equipment. (1) DerINITIONS. In this section:

(a) “Agricultural activity” means planting, cultivating, propa-
gating, fertilizing, nurturing, producing, harvesting, or manufac-
turing agricultural, horticultural, viticultural, or dairy products;
forest products; livestock; wildlife; poultry; bees; fish; shellfish;
or any products of livestock, wildlife, poultry, bees, fish, or shell-
fish.

(b) “Anhydrous ammonia equipment” means any equipment
that is used in the application of anhydrous ammonia for an agri-
cultural purpose or that is used to store, hold, transport, or transfer
anhydrous ammonia.

(c) “Transfer” means to remove from a container.

(2) RuLes. The department shall promulgate rules that pre-
scribe reasonable standards relating to the safe storage and han-
dling of anhydrous ammonia.

(3) ProHIBITIONS. No person may do any of the following:

(a) Store, hold, or transport anhydrous ammonia in a container
that does not meet all applicable requirements established by rules
of the department promulgated under sub. (2).

(b) Transfer or attempt to transfer anhydrous ammonia into a
container that does not meet all applicable requirements estab-
lished by rules of the department promulgated under sub. (2).

(c) Transfer or attempt to transfer anhydrous ammonia without
the consent of the owner of the anhydrous ammonia.

(d) Intentionally cause damage to anhydrous ammonia equip-
ment without the consent of the owner of the anhydrous ammonia
equipment.

(e) Intentionally take, carry away, use, conceal, or retain pos-
session of anhydrous ammonia belonging to another or anhydrous
ammonia equipment belonging to another, without the other’s
consent and with intent to deprive the owner permanently of pos-
session of the anhydrous ammonia or anhydrous ammonia equip-
ment.

(f) Intentionally release or allow the escape of anhydrous
ammonia belonging to another into the atmosphere. This para-
graph does not apply if the owner has authorized the actor to exer-
cise control over the anhydrous ammonia or has consented to its
release.

(4) PENALTIES. (a) Any person who violates a rule of the
department promulgated under sub. (2) may be required to forfeit
not less than $10 nor more than $100 for each violation.

(b) Except as provided in par. (¢), any person who violates sub.
(3) is guilty of a Class I felony. Notwithstanding s. 101.02 (12),
each act in violation of sub. (3) constitutes a separate offense.

(c) Any person who violates sub. (3) (a) or (b) while perform-
ing an agricultural activity or while performing an activity related
to the construction, repair, alteration, location, installation,
inspection, or operation of anhydrous ammonia equipment with
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the consent of the owner of the anhydrous ammonia equipment
may be required to forfeit not less than $10 nor more than $100 for
each violation.

History: 2001 a. 3, 16, 73, 109; 2005 a. 14.
Cross—reference: See also ch. SPS 343, Wis. adm. code.

101.11 Employer’s duty to furnish safe employment
and place. (1) Every employer shall furnish employment
which shall be safe for the employees therein and shall furnish a
place of employment which shall be safe for employees therein
and for frequenters thereof and shall furnish and use safety
devices and safeguards, and shall adopt and use methods and pro-
cesses reasonably adequate to render such employment and places
of employment safe, and shall do every other thing reasonably
necessary to protect the life, health, safety, and welfare of such
employees and frequenters. Every employer and every owner of
a place of employment or a public building now or hereafter con-
structed shall so construct, repair or maintain such place of
employment or public building as to render the same safe.

(2) (a) No employer shall require, permit or suffer any
employee to go or be in any employment or place of employment
which is not safe, and no such employer shall fail to furnish, pro-
vide and use safety devices and safeguards, or fail to adopt and use
methods and processes reasonably adequate to render such
employment and place of employment safe, and no such employer
shall fail or neglect to do every other thing reasonably necessary
to protect the life, health, safety or welfare of such employees and
frequenters; and no employer or owner, or other person shall here-
after construct or occupy or maintain any place of employment,
or public building, that is not safe, nor prepare plans which shall
fail to provide for making the same safe.

(b) No employee shall remove, displace, damage, destroy or
carry off any safety device or safeguard furnished and provided
for use in any employment or place of employment, nor interfere
in any way with the use thereof by any other person, nor shall any
such employee interfere with the use of any method or process
adopted for the protection of any employee in such employment
or place of employment or frequenter of such place of employ-
ment, nor fail or neglect to do every other thing reasonably neces-
sary to protect the life, health, safety or welfare of such employees
or frequenters.

(3) This section applies to community—based residential facil-
ities as defined in s. 50.01 (1g).

History: 1971 c. 185; Stats. 1971 s. 101.11; 1975 c. 413; 1987 a. 161 s. 13m.

Cross—reference: See also chs. SPS 361,362, 363, 364, and 365, Wis. adm. code.

Ordinary negligence can be compared with negligence founded upon the safe place
statute. In making the comparison, a violation of the statute is not to be considered
necessarily as contributing more than the common—law contributory negligence.
Lovesee v. Allied Development Corp., 45 Wis. 2d 340, 173 N.W.2d 196 (1970).

‘When an apartment complex was managed for a fee by a management company,
the company was carrying on a business there. Reduction of rent to one of the tenants
for caretaking services constituted employment on the premises. A tenant who fell
on the icy parking lot after the caretaker knew of the condition need only prove negli-
gence in maintaining the premises. Wittka v. Hartnell, 46 Wis. 2d 374, 175 N.W.2d
248 (1970).

A public sidewalk is not made a place of employment merely because an employer
constructed it and kept it free of ice and snow. Petroski v. Eaton Yale & Towne, Inc.,
47 Wis. 2d 617, 178 N.W.2d 53 (1970).

The fact that a violation of the safe place statute is found puts the burden on the
owner to rebut the presumption of causation but does not establish as a matter of law
that the defendant’s negligence was greater than the plaintiff’s. Frederick v. Hotel
Investments, Inc., 48 Wis. 2d 429, 180 N.W.2d 562 (1970).

A store must be held to have had constructive notice of a dangerous condition when
it displayed shaving cream in spray cans on a counter and a 70—year old woman fell
in cream sprayed on the white floor. Steinhorst v. H.C. Prange Co., 48 Wis. 2d 679,
180 N.W.2d 525 (1970).

The mere existence of a step up into a hospital lavatory was not an unsafe condition.
Prelipp v. Wausau Memorial Hospital, 50 Wis. 2d 27, 183 N.W.2d 24 (1971).

Failure to light a parking lot can support a safe place action, but the evidence must
show how long the light was burned out to constitute constructive notice. Low v.
Siewert, 54 Wis. 2d 251, 195 N.W.2d 451 (1972).

A parking lot owned by a city that is a continuation of a store parking lot used by
the public for attending the city zoo and the store, even though maintained by the pri-
vate property owner, is not a place of employment. Gordon v. Schultz Savo Stores,
Inc., 54 Wis. 2d 692, 196 N.W.2d 633 (1972).

Detailed construction specifications and the presence of engineers to insure com-
pliance did not manifest control over the project so as to make the defendant liable.
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Berger v. Metropolitan Sewerage Commission, 56 Wis. 2d 741, 203 N.W.2d 87
(1973).

In a safe place action the employee’s contributory negligence is less when the
employee’s act or omission has been committed in the performance of job duties.
McCrossen v. Nekoosa—Edwards Paper Co., 59 Wis. 2d 245,208 N.W.2d 148 (1973).

A pier at a beach open to the public for a fee constitutes a place of employment.
Any distinction between licensees and invitees is irrelevant, and the statute imposes
a higher duty as to safety than the common law. Gould v. Allstar Insurance Co., 59
Wis. 2d 355, 208 N.W.2d 388 (1973).

A private road on the grounds of a private racetrack that connected the track and
a parking lot was subject to this section as to frequenters. Gross v. Denow, 61 Wis.
2d 40, 212 N.W.2d 2 (1973).

A one—-eighth—inch variance in elevation between the sides of a ramp joint was too
slight, as a matter of law, to constitute a violation of the safe place statute. Balas v.
St. Sebastian’s Congregation, 66 Wis. 2d 421, 225 N.W.2d 428 (1975).

An employer may be held liable under the safe place statute not only for failing to
construct or maintain safety structures such as fences, but also for knowingly permit-
ting employees or frequenters to venture into a dangerous area. Kaiser v. Cook, 67
Wis. 2d 460, 227 N.W.2d 50 (1975).

The safe place statute applies only to unsafe physical conditions, not to activities
conducted on a premises. Korenak v. Curative Workshop Adult Rehabilitation Cen-
ter, 71 Wis. 2d 77, 237 N.W.2d 43 (1976).

The duty to furnish a safe place of employment to employees does not impose a
duty on a contractor for a subcontractor’s employees. A contractor can owe a duty
to a frequenter, but only when a hazardous condition is under the supervision or con-
trol of the contractor. Barth v. Downey Co., 71 Wis. 2d 775, 239 N.W.2d 92 (1976).

Retention of control and supervision is required for recovery against a general con-
tractor by a subcontractor’s employee. Lemacher v. Circle Construction Co., 72 Wis.
2d 245, 240 N.W.2d 179 (1976).

The length of time a safe place defect must exist, in order to impose constructive
notice of it on an owner, varies according to the nature of the business, the nature of
the defect, and the public policy involved. May v. Skelley Oil Co., 83 Wis. 2d 30, 264
N.W.2d 574 (1978).

In safe place cases, comparative negligence instructions need not direct the jury to
consider the defendant’s higher duty of care. Brons v. Bischoff, 89 Wis. 2d 80, 277
N.W.2d 854 (1979).

Indemnity in a safe place action creates an effect identical to that of contribution.
Barrons v. J.H. Findorff & Sons, Inc., 89 Wis. 2d 444, 278 N.W.2d 827 (1979).

A non—negligent indemnitor was liable to an indemnitee whose breach of a safe
place duty was solely responsible for damages under the circumstances of the case.
Dykstra v. Arthur G. McKee & Co., 92 Wis. 2d 17, 284 N.W.2d 692 (Ct. App. 1979).
Affirmed. 100 Wis. 2d 120, 301 N.W.2d 201 (1981).

Architects have liability under the safe place statute only if they have a right of
supervision and control, which must be determined from the agreement between the
owner and the architect. If the duty exists, it is nondelagable. Hortman v. Becker
Construction Co., 92 Wis. 2d 210, 284 N.W.2d 621 (1979).

Evidence of a prior accident was admissible to prove notice of an unsafe condition.
Callan v. Peters Construction Co., 94 Wis. 2d 225, 288 N.W.2d 146 (Ct. App. 1979).

Distinguishing “safe employment” and “safe place of employment.” There is a
duty to provide safe employment to employees that does not extend to frequenters,
while the duty to provide a safe place of employment does extend to frequenters. Leit-
ner v. Milwaukee County, 94 Wis. 2d 186, 287 N.W.2d 803 (1980).

That a lease allocates safe place duties between an owner and an employer/tenant
does not nullify mutually shared statutory duties. Hannebaum v. Direnzo & Bomier,
162 Wis. 2d 488, 469 N.W.2d 900 (Ct. App. 1991).

The safe place duty to keep a swimming pool in a condition to protect customers
from injury was overcome when a person unreasonably dove into a pool of unknown
depth. Wisnicky v. Fox Hills Inn & Country Club, Inc., 163 Wis. 2d 1023, 473
N.W.2d 523 (Ct. App. 1991).

A county house of correction is subject to the safe place statute. Henderson v. Mil-
waukee County, 198 Wis. 2d 747, 543 N.W.2d 544 (Ct. App. 1995).

An alarm system does not relate to the structure of a building and therefore does
not relate to a safe place of employment. It is a safety device that is the responsibility
of the employer and not the building owner. Naaj v. Aetna Insurance Co., 218 Wis.
2d 121, 579 N.W.2d 815 (Ct. App. 1998), 96-3640.

The obligation of a lessor of a building is limited to structural or physical defects.
A temporary condition maintained by the lessee does not impose safe place liability
on the lessor. Powell v. Milwaukee Area Technical College District Board, 225 Wis.
2d 794, 594 N.W.2d 403 (Ct. App. 1999), 97-3040.

A defect is “structural” if it results from materials used in its construction or from
improper layout or construction. Conditions “associated with the structure” are those
that involve the structure being out of repair or not being maintained in a safe manner.
An owner sustains safe place liability for a structural defect regardless of knowledge
of the defect, but with conditions related to the structure, no liability attaches without
actual or constructive notice. Barry v. Employers Mutual Casualty Co.,2001 WI 101,
245 Wis. 2d 560, 630 N.W.2d 517, 98-2557. See also Nooyen v. Wisconsin Electric
Power Co., 2020 WI App 9, 390 Wis. 2d 687, 939 N.W.2d 621, 19-0289.

The duties imposed on employers and property owners under this section are non-
delegable. Barry v. Employers Mutual Casualty Co., 2001 WI 101, 245 Wis. 2d 560,
630 N.W.2d 517, 98-2557.

This section does not apply to unsafe conditions caused by an injured party’s own
negligence or recklessness. If a structure’s alleged disrepair requires reckless or neg-
ligent conduct by the plaintiff for the plaintiff to injure herself or himself, the initial
disrepair may not be construed as having caused the injury. Hofflander v. St. Cather-
ine’s Hospital, Inc., 2003 WI 77, 262 Wis. 2d 539, 664 N.W.2d 545, 00-2467.

Land that is merely appurtenant to a place where business is carried on is not a place
of employment under s. 101.01 (11). An owner must have ownership, custody, or
control of the place of employment and the premises appurtenant thereto. An owner
of appurtenant land who does not also have ownership, custody, or control of the
place cannot be liable for injuries sustained at the place. Binsfeld v. Conrad, 2004
WI App 77, 272 Wis. 2d 341, 679 N.W.2d 851, 03-1077.

If constructive notice is relied on, generally, evidence of the length of time that the
unsafe condition existed is required to establish it. Constructive notice, without a
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showing of temporal evidence of the unsafe condition, may be imputed in a narrow
class of cases where the method of merchandizing articles for sale to the public in the
area where the harm occurred should have made that harm reasonably foreseeable at
that location. Megal v. Green Bay Area Visitor & Convention Bureau, Inc., 2004 W1
98, 274 Wis. 2d 162, 682 N.W.2d 857, 02-2932.

Ten [now seven] years after a structure is substantially completed, s. 893.89 bars
safe place claims under this section resulting from injuries caused by structural
defects, as opposed to safe place claims resulting from injuries caused by unsafe con-
ditions associated with the structure. Mair v. Trollhaugen Ski Resort, 2006 W1 61,
291 Wis. 2d 132, 715 N.W.2d 598, 04-1252.

The owner of a public building is liable for: 1) structural defects; and 2) unsafe
conditions associated with the structure of the building. A structural defect is a haz-
ardous condition inherent in the structure by reason of its design or construction. An
unsafe condition arises from the failure to keep an originally safe structure in proper
repair or properly maintained. A property owner is liable for injuries caused by a
structural defect regardless of whether it had notice of the defect, but only liable for
an unsafe condition when it had actual or constructive notice of the condition. Rosa-
rio v. Acuity, 2007 WI App 194, 304 Wis. 2d 713, 738 N.W.2d 608, 06—2421.

Safe is a relative term that does not mean completely free of any hazards. What
constitutes a safe place depends on the facts and conditions present and the use to
which the place is likely to be put. That a place could be made more safe does not
mean that an owner has breached the duty of care established by sub. (1). When the
agency having power to adopt orders to secure the safety of employees and frequent-
ers of public buildings has issued a safety order concerning a particular situation, it
establishes what is safe, and a jury or court cannot establish any other standard. Szala-
cinski v. Campbell, 2008 WI App 150, 314 Wis. 2d 286, 760 N.W.2d 420, 07-0667.

The trial court erred in finding no unsafe condition under the safe place statute
when it applied a height requirement to a sidewalk crack. There is no mathematical
deviation rule that is a standard for a safe sidewalk. The ultimate question is not what
is a defect, or how many inches high is the obstruction or deep the depression, but
solely whether under all circumstances affecting the sidewalk it is in a reasonably safe
condition for public travel by persons exercising ordinary care for their own safety.
Gulbrandsen v. H&D, Inc., 2009 WI App 138, 321 Wis. 2d 410, 773 N.W.2d 506,
08-2990.

The safe place statute includes a duty on employers to inspect premises to ensure
that they are safe. Failure to comply renders the employer liable for the violation of
the safe place statute. The duty to maintain does not arise until constructive knowl-
edge of the defect exists, but if an adequate inspection would have revealed the defect
and that inspection was not performed, the jury may infer constructive notice of the
defect. The safe place statute applies the duty to maintain to both owners and employ-
ers alike. Gennrich v. Zurich American Insurance Co., 2010 WI App 117, 329 Wis.
2d 91, 789 N.W.2d 106, 09-2111.

A “structural defect” for which an owner sustains safe place liability for the defect
regardless of knowledge of the defect arises from design or construction flaws when
a building element is put in place, whether as an original part of a structure or as a
replacement. This contrasts with features of a structure that were installed safely and
then developed into a hazard. Wagner v. Cincinnati Casualty Co., 2011 WI App 85,
334 Wis. 2d 516, 800 N.W.2d 27, 10-1195.

The presence of asbestos in the air during and following routine repairs to the
defendant’s buildings constituted an unsafe condition associated with the premises.
Viola v. Wisconsin Electric Power Co., 2014 W1 App 5,352 Wis. 2d 541, 842 N.W.2d
515, 13-0022.

The safe place statute is a negligence statute that imposes a heightened duty on
owners of public buildings to construct, repair, and maintain their buildings safely.
The statute does not address negligent acts; instead, it addresses unsafe property con-
ditions. Soletski v. Krueger International, Inc., 2019 WI App 7, 385 Wis. 2d 787,924
N.W.2d 207, 17-2063.

A plaintiff need not prove the exact moment an unsafe condition commenced, so
long as the evidence is sufficient to prove the unsafe condition existed long enough
to give the defendant constructive notice of its presence. Correa v. Woodman’s Food
Market, 2020 WI 43, 391 Wis. 2d 651, 943 N.W.2d 535, 18-1165.

The safe place statute does not extend to vehicles. Hopkins v. Ros Stores, Inc., 750
F. Supp. 379 (1990).

Under the safe place statute, an owner is only absolved of its statutory duty if it
relinquishes complete control of the premises to a contractor, and the premises are in
a safe condition at that time. The owner must have control over the place such that
it can carry out its duty to furnish a safe place of employment, but the control and cus-
tody of the premises need not be exclusive, nor is it necessary to have control for all
purposes. Anderson v. Proctor & Gamble Paper Products Co., 924 E. Supp. 2d 996
(2013).

101.111 Excavations; protection of adjoining property
and buildings. (1) DEerINITION. In this section “excavator”
means any owner of an interest in land making or causing to be
made an excavation.

(2) CAVE-IN PREVENTION. Any excavator shall protect the
excavation site in such a manner so as to prevent the soil of adjoin-
ing property from caving in or settling.

(3) LIABILITY FOR UNDERPINNING AND FOUNDATION EXTEN-
SIONS. (a) If the excavation is made to a depth of 12 feet or less
below grade, the excavator may not be held liable for the expense
of any necessary underpinning or extension of the foundations of
buildings on adjoining properties.

(b) If the excavation is made to a depth in excess of 12 feet
below grade, the excavator shall be liable for the expense of any
necessary underpinning or extension of the foundations of any
adjoining buildings below the depth of 12 feet below grade. The
owners of adjoining buildings shall be liable for the expense of

2021-22 Wisconsin Statutes updated through 2023 Wis. Act 175 and through all Supreme Court and Controlled Substances
Board Orders filed before and in effect on May 11, 2024. Published and certified under s. 35.18. Changes effective after May

11, 2024, are designated by NOTES. (Published 5-11-24)


https://docs.legis.wisconsin.gov/document/courts/56%20Wis.%202d%20741
https://docs.legis.wisconsin.gov/document/courts/203%20N.W.2d%2087
https://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20148
https://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20355
https://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20355
https://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20388
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%2040
https://docs.legis.wisconsin.gov/document/courts/61%20Wis.%202d%2040
https://docs.legis.wisconsin.gov/document/courts/212%20N.W.2d%202
https://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%20421
https://docs.legis.wisconsin.gov/document/courts/225%20N.W.2d%20428
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20460
https://docs.legis.wisconsin.gov/document/courts/67%20Wis.%202d%20460
https://docs.legis.wisconsin.gov/document/courts/227%20N.W.2d%2050
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%2077
https://docs.legis.wisconsin.gov/document/courts/237%20N.W.2d%2043
https://docs.legis.wisconsin.gov/document/courts/71%20Wis.%202d%20775
https://docs.legis.wisconsin.gov/document/courts/239%20N.W.2d%2092
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/72%20Wis.%202d%20245
https://docs.legis.wisconsin.gov/document/courts/240%20N.W.2d%20179
https://docs.legis.wisconsin.gov/document/courts/83%20Wis.%202d%2030
https://docs.legis.wisconsin.gov/document/courts/264%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/courts/264%20N.W.2d%20574
https://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%2080
https://docs.legis.wisconsin.gov/document/courts/277%20N.W.2d%20854
https://docs.legis.wisconsin.gov/document/courts/277%20N.W.2d%20854
https://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%20444
https://docs.legis.wisconsin.gov/document/courts/278%20N.W.2d%20827
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%2017
https://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20692
https://docs.legis.wisconsin.gov/document/courts/100%20Wis.%202d%20120
https://docs.legis.wisconsin.gov/document/courts/301%20N.W.2d%20201
https://docs.legis.wisconsin.gov/document/courts/92%20Wis.%202d%20210
https://docs.legis.wisconsin.gov/document/courts/284%20N.W.2d%20621
https://docs.legis.wisconsin.gov/document/courts/94%20Wis.%202d%20225
https://docs.legis.wisconsin.gov/document/courts/288%20N.W.2d%20146
https://docs.legis.wisconsin.gov/document/courts/94%20Wis.%202d%20186
https://docs.legis.wisconsin.gov/document/courts/287%20N.W.2d%20803
https://docs.legis.wisconsin.gov/document/courts/162%20Wis.%202d%20488
https://docs.legis.wisconsin.gov/document/courts/469%20N.W.2d%20900
https://docs.legis.wisconsin.gov/document/courts/163%20Wis.%202d%201023
https://docs.legis.wisconsin.gov/document/courts/473%20N.W.2d%20523
https://docs.legis.wisconsin.gov/document/courts/473%20N.W.2d%20523
https://docs.legis.wisconsin.gov/document/courts/198%20Wis.%202d%20747
https://docs.legis.wisconsin.gov/document/courts/543%20N.W.2d%20544
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20121
https://docs.legis.wisconsin.gov/document/courts/218%20Wis.%202d%20121
https://docs.legis.wisconsin.gov/document/courts/579%20N.W.2d%20815
https://docs.legis.wisconsin.gov/document/wicourtofappeals/96-3640
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20794
https://docs.legis.wisconsin.gov/document/courts/225%20Wis.%202d%20794
https://docs.legis.wisconsin.gov/document/courts/594%20N.W.2d%20403
https://docs.legis.wisconsin.gov/document/wicourtofappeals/97-3040
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20101
https://docs.legis.wisconsin.gov/document/courts/245%20Wis.%202d%20560
https://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20517
https://docs.legis.wisconsin.gov/document/wicourtofappeals/98-2557
https://docs.legis.wisconsin.gov/document/courts/2020%20WI%20App%209
https://docs.legis.wisconsin.gov/document/courts/390%20Wis.%202d%20687
https://docs.legis.wisconsin.gov/document/courts/939%20N.W.2d%20621
https://docs.legis.wisconsin.gov/document/wicourtofappeals/19-0289
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20101
https://docs.legis.wisconsin.gov/document/courts/245%20Wis.%202d%20560
https://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20517
https://docs.legis.wisconsin.gov/document/wisupremecourt/98-2557
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%2077
https://docs.legis.wisconsin.gov/document/courts/262%20Wis.%202d%20539
https://docs.legis.wisconsin.gov/document/courts/664%20N.W.2d%20545
https://docs.legis.wisconsin.gov/document/wisupremecourt/00-2467
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2077
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2077
https://docs.legis.wisconsin.gov/document/courts/272%20Wis.%202d%20341
https://docs.legis.wisconsin.gov/document/courts/679%20N.W.2d%20851
https://docs.legis.wisconsin.gov/document/wicourtofappeals/03-1077
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2098
https://docs.legis.wisconsin.gov/document/courts/2004%20WI%2098
https://docs.legis.wisconsin.gov/document/courts/274%20Wis.%202d%20162
https://docs.legis.wisconsin.gov/document/courts/682%20N.W.2d%20857
https://docs.legis.wisconsin.gov/document/wisupremecourt/02-2932
https://docs.legis.wisconsin.gov/document/courts/2006%20WI%2061
https://docs.legis.wisconsin.gov/document/courts/291%20Wis.%202d%20132
https://docs.legis.wisconsin.gov/document/courts/715%20N.W.2d%20598
https://docs.legis.wisconsin.gov/document/wisupremecourt/04-1252
https://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20194
https://docs.legis.wisconsin.gov/document/courts/304%20Wis.%202d%20713
https://docs.legis.wisconsin.gov/document/courts/738%20N.W.2d%20608
https://docs.legis.wisconsin.gov/document/wicourtofappeals/06-2421
https://docs.legis.wisconsin.gov/document/courts/2008%20WI%20App%20150
https://docs.legis.wisconsin.gov/document/courts/314%20Wis.%202d%20286
https://docs.legis.wisconsin.gov/document/courts/760%20N.W.2d%20420
https://docs.legis.wisconsin.gov/document/wicourtofappeals/07-0667
https://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%20138
https://docs.legis.wisconsin.gov/document/courts/321%20Wis.%202d%20410
https://docs.legis.wisconsin.gov/document/courts/773%20N.W.2d%20506
https://docs.legis.wisconsin.gov/document/wicourtofappeals/08-2990
https://docs.legis.wisconsin.gov/document/courts/2010%20WI%20App%20117
https://docs.legis.wisconsin.gov/document/courts/329%20Wis.%202d%2091
https://docs.legis.wisconsin.gov/document/courts/329%20Wis.%202d%2091
https://docs.legis.wisconsin.gov/document/courts/789%20N.W.2d%20106
https://docs.legis.wisconsin.gov/document/wicourtofappeals/09-2111
https://docs.legis.wisconsin.gov/document/courts/2011%20WI%20App%2085
https://docs.legis.wisconsin.gov/document/courts/334%20Wis.%202d%20516
https://docs.legis.wisconsin.gov/document/courts/800%20N.W.2d%2027
https://docs.legis.wisconsin.gov/document/wicourtofappeals/10-1195
https://docs.legis.wisconsin.gov/document/courts/2014%20WI%20App%205
https://docs.legis.wisconsin.gov/document/courts/352%20Wis.%202d%20541
https://docs.legis.wisconsin.gov/document/courts/842%20N.W.2d%20515
https://docs.legis.wisconsin.gov/document/courts/842%20N.W.2d%20515
https://docs.legis.wisconsin.gov/document/wicourtofappeals/13-0022
https://docs.legis.wisconsin.gov/document/courts/2019%20WI%20App%207
https://docs.legis.wisconsin.gov/document/courts/385%20Wis.%202d%20787
https://docs.legis.wisconsin.gov/document/courts/924%20N.W.2d%20207
https://docs.legis.wisconsin.gov/document/courts/924%20N.W.2d%20207
https://docs.legis.wisconsin.gov/document/wicourtofappeals/17-2063
https://docs.legis.wisconsin.gov/document/courts/2020%20WI%2043
https://docs.legis.wisconsin.gov/document/courts/391%20Wis.%202d%20651
https://docs.legis.wisconsin.gov/document/courts/943%20N.W.2d%20535
https://docs.legis.wisconsin.gov/