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REVI EW of a decision of the Court of Appeals. Reversed.

11 DAVID T. PRCSSER, J. The issue presented in this
review is whether plaintiffs may reopen their case and anend
their conplaint after the <circuit court has dismssed the
conplaint in its entirety on the nerits and the dism ssal has
been affirmed on appeal. The court of appeals reversed the
circuit court's determnation that it could not reopen the case
to anend the conplaint on these facts without a clear directive

from the court deciding the appeal. Tietsworth v. Harley-
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Davi dson, Inc. (Tietsworth I11), 2006 W App 5, 288 Ws. 2d 680,

709 N . W2d 901. After carefully reviewwng the facts, the
statutory and <case law, and the policy enbodied in the
procedural code, we agree with the circuit court. Consequently,
we reverse the court of appeals.

12 We hold that in the absence of a remand order in the
mandate line or sonme other clear directive from the appellate
court ultimtely deciding the appeal, a circuit court has no
authority to reopen the case for an anended conplaint after an
appellate court has affirned the dismssal of the conplaint in
its entirety on the nerits.

FACTS AND PROCEDURAL HI STORY
13 This case has a lengthy history, including a previous

decision by this court. Tietsworth v. Harley-Davidson, |Inc.

(Tietsworth 1), 2004 W 32, 270 Ws. 2d 146, 677 N W2d 233.

In Tietsworth |11, this court addressed the nerits of plaintiffs’

tort-based conplaint against the defendants. Now we are called

upon to address the procedural ramfications of Tietsworth I1.

This requires us to set out the procedural history of the case.
14 On June 28, 2001, Steven C. Tietsworth, a resident of
California, filed a conplaint in the MI|waukee County G rcuit
Court on behalf of hinself and a class consisting of all persons
and entities in the United States who have owned, own, | eased,
| ease, or acquired 1999 and early 2000 nodel Harley-Davidson
nmot orcycl es equipped with Twin Cam 88 or Twin Cam 88B engi nes.

Tietsworth v. Harley-Davidson, Inc. (Tietsworth 2001), No.
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2001CVv5928 (M. Cy. Cr. . June 28, 2001).' The conplaint
alleged that defendants, Harley-Davidson, 1Inc. and Harley-
Davi dson Mdtor Conpany (Harley), had designed, nmanufactured,
mar ket ed, and sold notorcycles with defective engi nes because of
cam bearings that were faulty, inferior, and prone to sudden
failure. The conplaint asserted four tort-based causes of
action: (1) negligence; (2) strict products liability; (3)
fraudul ent conceal nent; and (4) fraudulent m srepresentation and
deceptive trade practices in violation of Ws. Stat. 8§ 100.18(1)
and (11)(b).

15 On  Septenber 27, 2001, Tietsworth anended his
conplaint, adding four Wsconsin residents as naned plaintiffs
(collectively, Tietsworth).

16 The factual basis for the conplaint is discussed in

Tietsworth |1, 270 Ws. 2d 146, ¢9f5-6. In essence, Harley-

Davi dson, the only nmjor Anerican-based notorcycle manufacturer,
redesigned its notorcycle engines in the late 1990s, devel oping
the Twin Cam 88 and Twin Cam 88B engines for the 1999 and early
2000 nodels. A problem cropped up. On January 22, 2001, Harl ey
sent a letter to Tietsworth and approximately 140,000 other
owners of the subject notorcycles, explaining that "the rear cam

bearing in a small nunber of Harley-Davidson Twin Cam 88 engi nes

! Tietsworth 2001 IS a nonl egal denom nation that
di stinguishes this case from a second Tietsworth case filed in
2004 (Tietsworth 2004). The appellate decisions heretofore
published in this case are denom nated Tietsworth I, Tietsworth
I, and Tietsworth 111. Hence, this decision wll becone
Tietsworth | V.
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has failed." \VWhile the letter assured Harley owners that they
woul d probably never have to worry about this problem it
reported that Harl ey was extending the standard one-
year/unlimted mleage warranty to a five-year/50,000 mle
warranty on the rear cam bearing. For owners who wanted to
repair their engines immediately, Harley nade available cam
bearing repair kits for $495. 00.

17 Tietsworth's conplaint alleged that Harley notorcycles
with the Twwn Cam 88 or 88B engines are inherently defective and
have an unreasonably dangerous propensity to suffer premature
cam bearing failure, resulting in engine failure. Al t hough
Tietsworth did not identify any specific engine failures,
especially in notorcycles owned by the naned plaintiffs, he
asserted that the "inherent cam bearing defect" posed safety
risks and dimnished the value of all Harley notorcycles wth
Twin Cam 88 engines. This led to his four tort-based clai ns.

18 On Novenber 1, 2001, Harley filed notions to dismss
the conplaint and to stay discovery. On Decenber 3, 2001,
Tietsworth filed a cross-notion to conpel discovery. The
circuit court, WIlliam J. Haese, Judge, granted Harley’'s notion
to stay discovery; and on February 27, 2002, it dismssed the
entire conmplaint for failure to state a claim? The court
di sm ssed the negligence and strict products liability clains

because the plaintiffs failed to allege any actual damages and

2 The circuit court disnissed the conplaint approximtely
ei ght nonths after the conplaint was fil ed.

4
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because the econom c |oss doctrine barred the clains. The court
dism ssed the two fraud clainms because the plaintiffs did not
al | ege any actual damages.

19 On April 12, 2002, Tietsworth filed a notice to appeal
the dismssal of his comon law fraud and statutory fraudul ent
m srepresentati on/ deceptive trade practices cl ai ns.

10 On that sanme day—April 12—Fietsworth’s counsel filed
a separate class action l|lawsuit against Harley on behalf of
Wlton Jones and Richard Kenpen (collectively, Jones). The
Jones suit made contract clains, nanmely, breach of warranty and
unjust enrichnment, based on the same facts involving the Twin

Cam 88 and 88B Harl ey engines. Jones v. Harl ey-Davidson, Inc.,

No. 2002CVv3629 (MI. Cy. Cr. C. Apr. 12, 2002).
111 On Septenber 23, 2002, the MIwaukee County Circuit

Court, Jeffrey A Kreners, Judge, dismssed the entire Jones

conplaint for failure to state a claim because Jones did not
all ege a cognizable injury. The court stated that to recover
under a breach of warranty, Jones was required to allege an
actual failure of the engine and Harley' s refusal or inability
to fix the failure. A nere allegation of a defect was not
sufficient. Likew se, to recover under unjust enrichnment, Jones
must have all eged actual engine failure. Jones did not appeal.
12 On March 4, 2003, the <court of appeals decided

Tietsworth's appeal. Tietsworth v. Har | ey- Davi dson, | nc.

(Tietsworth 1), 2003 W App 75, 261 Ws. 2d 755, 661 N W2d 450.

The court of appeals reinstated both the common |aw fraud and
statutory fraudul ent m srepresentati on/ deceptive trade practices

5
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claims on the theory that plaintiffs had suffered actual damages
under the "benefit of the bargain" rule and under the standard

enunciated in Pritzlaff V. Archdi ocese of M | waukee, 194

Ws. 2d 302, 315, 533 N W2d 780 (1995). Tietsworth |, 261

Ws. 2d 755, q111-16.
13 Harley sought review of the decision to reinstate the
two fraud clains; and on March 26, 2004, we reversed.

Tietsworth 11, 270 Ws. 2d 146. Wth regard to the fraudul ent

m srepresentati on/ deceptive trade practices claim we held that
the plaintiff did not allege facts to neet the elenents of the
statutory claim See id., 140. Specifically, we held that non-
di sclosure did not constitute an assertion, representation, or
statenent of fact under Ws. Stat. § 100.18(1). Id., 940. In
addition, we stated that to the extent any affirmative
assertions were made, they were nere commercial puffery. Id.,
141.

114 We dispatched the comon |aw fraud claim by holding

that it was barred by the economc |oss doctrine. Id., 937.

Qur discussion of the economic |oss doctrine included the

foll ow ng passages i n paragraphs 36 and 37:

As such, the plaintiffs have warranty renedies
for the alleged defects in their nptorcycles. I n
addition, there are contract remedies at law and in
equity to the extent that the plaintiffs were
fraudul ently induced to purchase their notorcycles. A
contract fraudulently induced is void or voidable; a
party fraudulently induced to enter a contract may
affirm the contract and seek danmages for breach or
pursue the equitable renmedy of rescission and seek
restitutionary damages . . . . The economic |oss
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doctrine does not bar these contract renedies for
fraudul ently induced contracts.

In short, we see no reason to recognize an
exception to the economc |oss doctrine to allow this
consuner contract dispute to be renedied as an
intentional msrepresentation tort. The economc | o0ss
doctrine bars the plaintiffs' comon-law fraud claim
The plaintiffs may have contract renedi es—breach of
contract/warranty or rescission and restitution—but
may not pursue a tort claim for msrepresentation
prem sed on having purchased allegedly defective
not or cycl es.

Tietsworth Il, 270 Ws. 2d 146, 1136-37.

15 After discussing both fraud clainms, we reversed the
court of appeals. Qur mandate stated: "The decision of the
Court of Appeals is reversed.” Id. at 172. There was no
mention of "remand" in the nmandate or in the decision

116 Following the release of Tietsworth 11, Tietsworth

filed a conpletely new |awsuit against Harley alleging (1)
breach of warranty; (2) restitution; and (3) fraudul ent

i nducenent to contract. Tietsworth v. Harley Davidson, Inc.

(Tietsworth 2004), No. 2004CVv3305 (MI. Cy. Gr. Q. Apr. 12,

2004) . This new case was assigned to Circuit Judge Francis
Wasi el ewski. Tietsworth soon decided, however, that he had nade
a procedural error by filing a new conplaint, that instead he

wanted to reopen Tietsworth 2001. He asked Harley to stipulate

to the voluntary dism ssal of Tietswrth 2004. Har |l ey refused.

Harley filed a notion to dismss Tietsworth 2004 on My 26,

2004, under the theory of claimpreclusion.

117 On June 17, 2004, while Tietsworth 2004 was pending,

Tietsworth asked Circuit Judge M chael Guolee, who had inherited
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the original case from Judge Haese, for I|eave to reopen

Tietsworth 2001 to anmend the conplaint. Tietsworth asserted

three new clains: (1) breach of warranty; (2) fraudulent
i nducenent to contract; and (3) unjust enrichnent. |d.

118 Before Judge Guolee ruled on Tietsworth's notion,

Judge Wasiel ewski granted Harley’'s notion to dismss Tietsworth

2004. 3 Judge Wasi el ewski reasoned that the new clains were

barred by claim preclusion based on this court's decision in

4

Tietsworth 11. He al so consi dered whether the new clains were

barred under claim preclusion by the circuit court’s decision in
Jones. Although he noted that the parties in the two cases were
not identical, Judge Wasiel ewski pondered whether the parties
shared a wunity of interest sufficient that claim preclusion

barred the claine in Tietsworth 2004. The court reached no

conclusion on that question. The parties agreed, however, that

the dismssal of Tietsworth 2004 would not in itself preclude

Judge CGuol ee fromreopening the original Tietswrth 2001 case on

grounds of cl ai m precl usion.

119 On August 23, 2004, Judge Guolee ruled that Tietsworth
could not amend his original conplaint to introduce contract and
warranty clains. The court held that it did not have authority
under Ws. Stat. 8 808.08(3) to reopen the case. It found that

the decision of this court was final and that "[a] trial court

3 The case was dismissed on July 26, 2004.

41t also dismssed Tietsworth's claim for breach of
warranty for failure to state a claim
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may not allow anmendnents of pleadings when the Suprene Court
affirmed the judgnent [of dismssal]."” The court found that the
| anguage in paragraphs 36 and 37 of the suprene court opinion,
when read in context, did not grant or allow the court to reopen
t he case.

20 Again Tietsworth appeal ed. On Decenber 13, 2005, the
court of appeals reversed, concluding that the circuit court
"erred in denying the plaintiffs' notion to reopen and anend the

conplaint.”™ Tietsworth II1l, 288 Ws. 2d 680, ¢{09. The court of

appeals said that Ws. Stat. 8§ 808.08(3) allowed the circuit
court to reopen the case. 1d., 1113-18. It reasoned that this
court reversed the court of appeals but did not "affirm a
judgnment of dismssal or direct that a judgnent of dism ssal be

entered."” ld., 9T14. The court cited State ex. rel. J.H

Findorff & Son, Inc. v. Crcuit Court for MIwaukee County, 2000

W 30, 9125, 233 Ws. 2d 428, 608 N.W2d 679, for the proposition
that the trial court often has some discretion "on remand" to
resolve matters left open, provided that its action is not
i nconsistent with the order of the higher court. The court of
appeals said that the "mandate [of this court] left open the
opportunity for the plaintiffs to pursue contract and warranty
clainms[;]" therefore, anending the conplaint would not be

inconsistent with the suprene court’s order. Tietsworth I11,

288 Ws. 2d 680, ¢{15. The court distinguished the present case
from Sutter v. State, 69 Ws. 2d 709, 233 N W2d 391 (1975),

where the controversy went to trial and was fully tried upon the

merits. Tietsworth 11, 288 Ws. 2d 680, ¢919. The court of

9
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appeal s further concluded that justice requires an anendnent of
t he pl eadi ngs because the |aw was unclear as to the viability of
Tietsworth’s clainms when Tietsworth first filed the conplaint.
Id., 922 The <court also said that justice requires an
amendnent because this court acknowl edged that Tietsworth was
entitled to pursue contract and warranty clains in paragraphs 36
and 37 of its decision. |[|d., {18.

21 Harley petitioned for review, which this court granted
on February 27, 2006.

STANDARD OF REVI EW

22 Whether a circuit court has statutory authority to

reopen a case is a question of statutory interpretation that we

review de novo as a question of |aw Robin K. v. Lamanda M,

2006 W 68, 95, 291 Ws. 2d 333, 718 N W2d 38. Wet her a
circuit court has non-statutory authority to reopen a case also

presents a question of law. Harvest Sav. Bank v. RO Invs., 228

Ws. 2d 733, 737-38, 598 N.W2d 571 (Ct. App. 1999); see Breier

v. E.C., 130 Ws. 2d 376, 381, 387 N.W2d 72, 74 (1986). Thi s
court is the final arbiter of the neaning of its own mandates,
whi ch we review as questions of |aw.
ANALYSI S

23 This case requires the court to determ ne whether the
circuit court had authority to reopen the case and grant | eave
to amend the conplaint after the circuit court had dism ssed the
original conplaint in its entirety on the nerits and the
dismssal was affirned on appeal. The court of appeals
determined that the «circuit court erred when it denied

10
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Tietsworth's not i on to reopen t he case under
Ws. Stat. 8§ 808.08(3) and when it denied his notion to file an

anmended conplaint under Ws. Stat. 8§ 802.09(1). Tietsworth |11,

288 Ws. 2d 680, ¢925. On these grounds, the court of appeals
reversed and directed the circuit court to enter an order
allowng Tietsworth to file an anmended conplaint. 1d.

124 We reverse the court of appeals because the circuit
court did not have authority under Ws. Stat. 8§ 808.08(3) to
reopen this case for an anmended conplaint without a remand or
order and therefore did not have authority to grant |eave to
amend Tietsworth's conpl aint under Ws. Stat. § 802.09(1).

A Ws. Stat. § 802.09(1)

125 W | ook first at Ws. Stat. 8§ 802.09(1) and
acknow edge that Wsconsin enbraces a policy in favor of I|iberal
amendment of pl eadi ngs.® Wsconsin Stat. 8§ 802.09(1) allows a
party to anend the pleading "once as a matter of course at any
time within 6 nonths after the summons and conplaint are filed
or within the time set in a scheduling order under s. 802.10."
Under other circunstances, "a party may anend the pleading only

by leave of court or by witten consent of the adverse party."

Ws. Stat. 8§ 802.09(1). However, Ws. Stat. § 802.09(1)
provides that "leave shall be freely given at any stage of the
action when justice so requires."” Ws. Stat. § 802.09(1)

(emphasi s added); see Jay E. Grenig, Wsconsin Practice Series:

5 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.

11
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Cvil Procedure § 209.2, at 355 (3d ed. 2003) (stating, "The

court has wide discretion in determning whether to permt the
amendnent of pleadings at any stage of the proceedings if
justice so requires.").

126 The liberal policy enbodied in Ws. Stat. § 802.09(1)
does have limtations. The presunption in favor of anmendnent,
which is grounded in a statute whose chapter is entitled
"Pl eadings, Mdtions and Pretrial Practice," applies logically
only before judgnment has been entered in the case. See

Ws. Stat. ch. 802 (enphasis added); Piaskoski & Assocs. .

Ri cciardi, 2004 W  App 152, 131, 275 Ws. 2d 650, 686
N. W 2d 675; Mach . Al lison, 2003 W  App 11, 127, 259

Ws. 2d 686, 656 N W2d 766. Once judgnent has been entered,
the presunption in favor of anmendnent disappears in order to
protect the countervailing interests of the need for finality.

27 The present case does not inplicate, or alter the
interpretation of, Ws. Stat. § 802.09 and the policy in favor
of I|iberal anendnent of pleadings. Rat her, the present case
turns on whether the circuit court had authority to grant |eave
to anmend Tietsworth's conplaint after the circuit court had
dism ssed Tietsworth's claimin its entirety on the nerits and
Ti etsworth appeal ed. Once the circuit court issued an order
dism ssing Tietsworth's conplaint in its entirety and Tietsworth
appealed that final order, the circuit court no |onger had
jurisdiction over the case.

128 If the court of appeals had affirned the circuit

court's dismssal of the conplaint in Tietsworth |, the court of

12
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appeal s could have directed the circuit court to grant |eave to
amend Tietsworth's conplaint. The court of appeals, however,
reversed the circuit court's dismssal of the conplaint. The
decision to reverse and remand woul d have restored the circuit
court's jurisdiction if the decision had not been appeal ed. But
when Harley petitioned this court and this court granted review,
the court of appeals also |ost jurisdiction over the case.

129 When this court decided in Tietsworth Il to reverse

the court of appeals and thereby affirm the circuit court's
dismssal of Tietsworth's conplaint, this court's decision
becanme the law of the case. At that point, neither the circuit
court nor the court of appeals had authority to grant |eave to
anend Tietsworth's conplaint without a clear directive fromthis
court.
B. Ws. Stat. 88 808.08 and 808. 09

130 Whether this court granted the circuit court authority
to reopen the case is thus an issue. To resolve this issue, we
examne Ws. Stat. 88§ 808.08 and 808.09, and the relevant

| anguage in Tietsworth I1.

131 Wsconsin Stat. 8§ 808.09 provides an appellate court
wth several options on appeal: (1) the appellate court may
reverse, affirm or nodify the judgnment or order; (2) it my
order a new trial; or (3) if the appeal is from a part of the
judgnent or order, it may reverse, affirm or nodify that part
of the judgnent or order. Ws. Stat. 8§ 808.009. "In all cases

an appellate court shall remt its judgnment or decision to the

13
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court below and thereupon the court below shall proceed in
accordance with the judgnment or decision." 1d.

132 The last sentence of Ws. Stat. 8 808.09 1is an
explicit directive to "the <court below to "proceed" to
i npl enent the "judgnent or decision.” Thus, the circuit court
has clear authority to carry out the nmandate, whether the
appel late court has affirnmed or reversed the circuit court. The
circuit court also has authority, without explicit direction, to
address collateral nmatters "left open" in the case, such as
cost s, preparation and entry of necessary docunents, and
correction of clerical or conputational errors, so long as these
actions do not wundo the decision of the appellate court.
However, there can be no anendnents in the trial court that
conflict with the expressed or inplied mandate of the appellate

court. See 6A Callaghan's Wsconsin Pleading & Practice § 55.81

(4th ed. 2005) (citing State ex rel. Kurath v. Ludw g, 146 Ws.

385, 132 NW 130 (1911); Smth v. Arnstrong, 25 Ws. 517, 1870

W. 4034 (1870)).

133 Wsconsin Stat. § 808.08 IS di fferent from
Ws. Stat. 8§ 808.009. Entitled "Further proceedings in tria
court," it governs situations in which the appellate court has

provided the circuit court with explicit orders or directions
for further proceedings. These situations fall 1into three
categories. Wsconsin Stat. § 808.08 reads:

Further Proceedings in trial court.

VWhen the record and remttitur are received in
the trial court:

14
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(1) If the trial judge 1is ordered to take
specific action, the judge shall do so as soon as
possi bl e.

(2) If a new trial is ordered, the trial court,
upon receipt of the remtted record, shall place the
matter on the trial cal endar.

(3) If action or proceedings other than those
mentioned in sub. (1) or (2) is ordered, any party
may, Wwthin one year after receipt of the remtted
record by the <clerk of the trial court, make
appropriate nmotion for further proceedings. | f
further proceedings are not so initiated, the action
shall be dism ssed except that an extension of the
one-year period may be granted, on notice, by the
trial court, if the order for extension is entered
during the one-year period.

34 The issue in this case requires us to interpret
subsection (3) of Ws. Stat. 8§ 808.08 to determ ne whether the
trial court had statutory authority to reopen the case for

further proceedings. Subsection (1) of § 808.08 does not apply

because Tietsworth Il did not order "specific action"—that is,
Tietsworth Il did not order the trial court to performa "purely
m ni steri al duty.” See Findorff, 233 Ws. 2d 428, 120.

Subsection (2) of 8§ 808.08 does not apply because Tietsworth 11

did not order "a new trial."

35 To determne whether the circuit court had authority
under Ws. Stat. 8 808.08(3) to reopen the case for further
pr oceedi ngs, we engage in statutory i nterpretation.
"[S]tatutory interpretation 'begins with the |anguage of the
statute. If the neaning of the statute is plain, we ordinarily

stop the inquiry. State ex rel. Kalal v. Grcuit Court for

Dane County, 2004 W 58, 945, 271 Ws. 2d 633, 681 N w2d 110

15
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(quoting Seider v. O Connell, 2000 W 76, 143, 236 Ws. 2d 211

612 N W2d 659). Except for technical or specially defined
words, "statutory language is given its common, ordinary, and
accepted neaning." 1d.

136 Exam ning the |anguage of Ws. Stat. § 808.08(3), we
see that the statute expressly provides that "action" or
"proceedi ngs" be "ordered." The common neaning of the noun
"order" is an "authoritative direction” or "command." \Webster's

Dictionary 372 (Al bert & Loy Mrehead eds., 1981). The Anerican

Heritage Dictionary of the English Language 1273 (3d ed. 1992),

indicates that in law, an "order" is "a direction or command
delivered by a court or other adjudicative body and entered into
the record;" the verb "order"™ neans to "issue a command or
instruction.” Therefore, under the plain I|anguage of the
statute, subsection (3) is triggered if and when the appellate
court directs, commands, or instructs (i.e., "orders") the
circuit court to take "action" or proceedings other than the
"specific action" or new trial described in subsections (1) and
(2).

37 This court had occasion to interpret subsection (3) in
Fi ndor ff. The court explained that Ws. Stat. 8§ 808.08 and
Ws. Stat. 8 801.58 have often been read together. Fi ndor ff,

233 Ws. 2d 428, 115.° The court was required to decide whether

® Wsconsin Stat. § 801.58(7) reads:

| f upon an appeal from a judgnment or order or
upon a wit of error the appellate court orders a new
trial [e.g., 8§ 808.08(2)] or nodifies the judgnment or
order as to any or all of the parties in a nmanner such

16
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Findorff was entitled to a substitution of judge after "the
court of appeals reversed and remanded a circuit court decision"
in Findorff's favor. Id., 2. The decision turned on whether
t he court's i nstructions on remand directed "further
pr oceedi ngs" under Ws. Stat. 8§ 808.08(3) or a purely
m nisterial duty under 8§ 808.08(1).

138 The ~court correctly ruled that subsection (3)—
ordering "further proceedings"— required the circuit court to
exercise its discretion,” thereby giving Findorff a right of
substitution. In the course of the decision, the Findorff court
sai d:

[Qur decision today conports wth the traditional
view that a circuit court often has sone discretion on
remand to resolve matters not addressed by a mandate

in a nmanner consistent with that mandate. Ful l erton
[ Lumber Co. v. Torborg, 274 Ws. 478, 483, 80
N.W2d 461 (1957)]. In Fullerton, this court

specifically stated that:

Were a mandate directs the entry of a
particular judgnment, it is the duty of the
trial court to proceed as directed. The
trial court nmay, however, determine any
matters left open, and in the absence of
specific directions, is generally vested
with a legal discretion to take such action

not inconsistent with the order of the upper

that further proceedings in the trial court are
necessary [e.g., 8§ 808.08(3)], any party may file a
request wunder sub. (1) [for substitution of |udge]
within 20 days after the filing of the remttitur in
the trial court whether or not another request was
filed prior to the tinme the appeal or wit of error
was taken.

Ws. Stat. § 808.58(7) (enphasis added).
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court, as seens w se and proper under the
ci rcunst ances.

Id. "Specific action” is I|imted to purely
mnisterial duties to reflect this court's preference
for providing a circuit court wth discretion on
remand.

Fi ndorff, 233 Ws. 2d 428, 125.

139 In the present case, the court of appeals incorrectly
t ook the above-quoted |anguage from Findorff and Fullerton and
applied it in a different context. The court of appeals stated:
"The mandate by the supreme court in this case sinply 'reversed

the decision of the court of appeals' and remanded the nmatter to

the trial court." Tietsworth 111, 288 Ws. 2d 680, 114
(enphasi s added). However, Tietsworth Il did not "remand" the
case to the circuit court. The court of appeals added: "The

mandate |left open the opportunity for the plaintiffs to pursue

contract and warranty clains." Tietsworth II1l, 288 Ws. 2d 680,

115. "[We conclude the trial court retained authority to grant

Tietsworth's notion and, in fact, should have granted the notion

to reopen.” 1d., 720 (enphasis added).

40 What is especially startling about the court of
appeal s’ decision is that it msstated the mandate of this
court, construed the nmandate as giving the «circuit court
"discretion" to reopen a case dismssed on the nerits, and
inplicitly gave Tietsworth a right of substitution as well. I n

sum the court of appeals turned Tietsworth Il into little nore

than an advisory opinion. To vindicate such action would be "to
recognize . . . power to set at naught the judgnments of this

court." Kurath, 146 Ws. at 388.
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41 When appellate courts intend to remand the case for
action or proceedi ngs under Ws. Stat. § 808.08(3), t hey

normal |y i ssue mandates |ike the follow ng:’

"W therefore reverse the decision of the court
of appeals and remand the cause to the circuit court
for further proceedings not inconsistent with this

opi nion." Brown County v. Shannon R, 2005 W 160,
286 Ws. 2d 278, 324, 706 N W2d 269. "The deci sion
of the court of appeals is reversed and the cause
remanded. " | d.

"The decision of the court of appeals is
reversed, and the cause is remanded to the circuit
court for further proceedings consistent with this
opi nion." Mtchell Bank v. Schanke, 2004 W 13, 268
Ws. 2d 571, 619, 676 N W2d 849.

"The judgnment of the Jackson County Circuit Court
is reversed and the cause is remanded to the circuit
court for further proceedings consistent with this
opi nion." State v. Fi sher, 2006 W 44, 290
Ws. 2d 121, 149, 714 N.W2d 495.

"The decision of the court of appeals 1is
affirmed, and the case is renmanded to the circuit
court for further proceedings in accord with this
opi nion." State v. Mark, 2006 W 78, 292 Ws. 2d 1,
28, 718 N. W 2d 90.

"The decision of the court of appeals is reversed
and the cause is remanded to the circuit court for
further proceedings consistent wth this opinion.”
State v. Brown, 2006 W 100, 293 Ws. 2d 594, 636, 716
N. W 2d 906.

"The decision of the court of appeals is affirned
in part; reversed in part, and the cause is renmanded

" These mandate lines could also be used when appellate
courts are ordering "specific action" under
Ws. Stat. § 808.08(1) or "a new trial™ under

Ws. Stat. 8§ 808.08(2). C. State ex. rel. J.H Findorff & Son
Inc. v. Crcuit Court for MIwaukee County, 2000 W 30, 1120-21
233 Ws. 2d 428, 608 N.W2d 679.
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to the circuit court for further pr oceedi ngs
consistent with this opinion." Megal v. Geen Bay
Area Visitor & Convention Bureau, 2004 W 98, 274
Ws. 2d 162, 181-82, 682 N W2d 857.

"Rever sed and cause remanded for further
proceedi ngs consistent with this opinion." Johnson v.
Rogers Memi| Hosp., Inc., 2005 W 114, 283 Ws. 2d
384, 421, 700 N.W2d 27.

C. Rel evant Language in Tietsworth |1
142 Qur nmandate line in Tietsworth Il read nothing I|ike
the mandate line in the above-cited cases. It did not read |ike

the mandate line at issue in Fullerton: "Judgnent reversed, and
cause remanded for further proceedings in accordance wth this
opinion." Fullerton, 274 Ws. at 488. It did not read |like the
Septenber 16, 1997, mandate line at issue in Findorff: "Judgnment
reversed and cause renmanded with directions” (preceded by a

| engt hy, detailed final par agr aph). See Findorff, 233

Ws. 2d 428, {37.

143 The nmandate in Tietsworth Il states, "The decision of
the Court of Appeals 1is reversed.” Tietsworth 11, 270
Ws. 2d at 172. This mandate is clear: the decision of the

court of appeals is reversed, thus affirmng the circuit court’s
dism ssal of the entire action. The mandate does not order or
direct or instruct the trial court to take further action or
proceedi ngs. There is no reference to a renmand.

144 1f we had wanted to allow the trial court to take
further action, we would have specified as nmuch in the nmandate

or by clear directive in the text of the opinion.

20



No. 2004AP2655

145 If we search the opinion for aid in construing the
mandate, we find further evidence that this court intended that,
upon reversing the court of appeals, this case would be ended

In paragraph 2 of Tietsworth Il, we stated that "[t]he circuit

court dismssed the entire action for failure to state a claim"

Tietsworth [I1, 270 Ws. 2d 146, 912 (enphasis added). I n

paragraph 10, we stated again, "The M I waukee County Circuit

Court . . . granted Harley's notion, disnmssing the conplaint in
its entirety for failure to state a claim” 1d., 710 (enphasis
added) . These statenments reflect this court’s understanding

that the <circuit court disnmssed the entire action on the
merits. Therefore, when this court reversed the court of
appeals wthout remand, it affirmed the circuit court’s judgnment

dism ssing the entire action.

46 In her dissent in Tietsworth 1|1, Chief Justice
Abr ahanson acknow edged as nuch. After stating that "[t]his
case conmes to us on a notion to dismss a conplaint,” id., 948,

the Chief Justice added that "[t]he majority opinion dismsses

the plaintiffs' conplaint,” id., 994; see also 948 ("The
majority opinion dismsses this claim. . . ."), and 49 ("The
majority dism sses the second claim. . . .").

147 Paragraphs 36 and 37 in Tietsworth |1, whi ch

Tietsworth clains "explicitly recognize" his contract clains,
must be read in the context in which they appear. These
paragraphs are near the end of a 15-paragraph discussion of the
econom c loss doctrine and describe a specific part of this
court's version of the doctrine. See id., 9123-37. They are
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fairly interpreted as this court's explanation of t he
application of the economic loss doctrine to fraud clains.® In
effect, the court sinply recognized that, although the economc
| oss doctrine bars tort clainms, plaintiffs may have a renmedy in

contract clains.®

8 Tietsworth relies on the follow ng | anguage to assert that
this court allowed Tietsworth to pursue any potential contract-
based cl ai ns:

As such, the plaintiffs have warranty renedies
for the alleged defects in their notorcycles. In
addition, there are contract renmedies at law and in
equity to the extent that +the plaintiffs were
fraudul ently I nduced to pur chase their
not or cycl es.

In short, we see no reason to recognize an
exception to the economc |oss doctrine to allow this
consuner contract dispute to be renedied as an
i ntentional m srepresentation tort. . . . The
plaintiffs may have contract renedi es—breach of
contract/warranty or rescission and restitution—but
may not pursue a tort claim for msrepresentation
premi sed on having purchased allegedly defective
not or cycl es.

Tietsworth Il, 270 Ws. 2d 146, 9136-37.

W agree with MIlwaukee County Circuit Court Judge
Guol ee’ s statenments:

Now, | think it is very clear here when | read
the totality of the decision by Judge Sykes that this
| anguage was not a grant to allow these clains or
amendnent of these clains. When we |ook at her
decision, the paragraph that included the warranty
remedy |anguage was preceded by discussion of the
Huron Tool exception to the Econom c Loss Doctrine.

This is a major issue that has been before the
Suprene Court and there’'s been sone controversy on
this, the economc |oss doctrine. That was what she
was really talking about. The Court noted that the
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D. Option To darify Mandate
148 Tietsworth contends that he believes paragraphs 36 and

37 of Tietsworth Il invited the circuit court to all ow anendnent

of his conplaint. This contention is inplausible because
Tietsworth's initial action after appeal was to file an entirely

new |lawsuit, e.g., Tietsworth 2004, instead of seeking to anmend

the original conplaint. If Tietsworth believed the nmandate
favored reopening the case, he should have filed a notion under
Ws. Stat. 8 (Rule) 809.14 to clarify the effect of our mandate
or a nmotion for reconsideration wunder Ws. Stat. 8 (Rule)

809.64.1° See Johann v. M lwaukee Elec. Tool Corp., 270 Ws.

573, 579, 72 N.W2d 401 (1955) (finding that where party finds

any anbiguity in the opinion or the mandate the proper place to

[Huron Tool] exception did not apply to this case,
because the fraud alleged pertained to the character
and quality of the goods that were the subject of the

matter of the contract. The follow ng paragraph
stated as such. The plaintiffs have warranty
remedi es.

Now, by saying this, these warranty renedi es were
never brought up by the plaintiff or addressed by the
Court. The Court was sinply inplying that economc
| oss doctrine would not bar these claims . . . not
that the plaintiff would be allowed to bring them

0 Wsconsin Stat. § (Rule) 809.14 (Mdtions) provides, "A
party seeking an order or other relief in a case shall file a
nmotion for the order or other relief "

Wsconsin Stat. 8 (Rule) 809.64 (Reconsideration) provides,
"A party may seek reconsideration of the judgnent or opinion of
the supreme court by filing a nmotion under s. 809.14 for
reconsi deration within 20 days after the date of the decision of
t he suprenme court."”
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raise the issue is before the court that issued the mandate and

not before the trial court); State ex rel. Lisbon Town Fire Ins.

Co. v. Croshy, 240 Ws. 157, 159, 2 N.W2d 700 (1942); State ex

rel. Blackdeer v. Township of Levis, 176 Ws. 2d 252, 260, 500

N.W2d 339 (Ct. App. 1993).1%

149 Parties should follow this procedure because it
pronotes finality and protects scarce judicial resources by
permtting the court that issued the nmandate to resolve any

anbiguity. Cf. Blackdeer, 176 Ws. 2d at 260 n. 4.

E. CGeneral Rule

50 From this discussion, it 1is possible to state a
general rule. In the absence of a remand order in the mandate
line or sone other clear directive from the appellate court
ultimately deciding the appeal, a trial court whose judgnent or
final order has been affirned by the appellate court on the
merits has no authority to reopen the case for an anended

conpl ai nt. This general rule is designed to assure conpliance

1 Parties often file these notions to clarify a mandate.
For exanple, in Kenosha Hospital & Medical Center v. Garcia,
2004 W 137, 276 Ws. 2d 359, 688 N.W2d 462, plaintiffs filed a
nmotion in this court asking us to clarify "the directions upon
remand as to whether Kenosha Hospital should be allowed to
conduct further discovery to support its claim"™ In Metropolitan
Ventures, LLC v. GEA Associates, 2007 W 23, = Ws. 2d |
727 N W2d 502, plaintiffs asked this court to clarify the
issues on remand to elimnate any needl ess argunents about this
court’s holdings in Mtropolitan Ventures, LLC . GEA
Associ ates, 2006 W 71, 291 Ws. 2d 393, 717 N W2d 58. In
Har dware Mitual Casualty Co. v. Myer, 11 Ws. 2d 58, 69, 105
N.W2d 322 (1960), the parties asked this court to clarify its
mandat e because the parties differed as to the nmeaning of this
court’s | anguage near the end of the opinion.
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with the appellate court's decision. It confornms to the |ong-
established principle that "a judgnent of a trial court when
affirmed by this court beconmes in |legal effect the judgnent of

this court and the trial court has no power to vacate or set it

asi de. " Hoan v. Journal Co., 241 Ws. 483, 485, 6 N W2d 185
(1942) .12
F. Policy Interests

51 Qur holding today furthers the interests in finality,
fairness, and efficiency by holding parties responsible for
their deliberate choice of strategy and by preventing pieceneal
[itigation. It also enforces conpliance within the judicial

system See Ins. Corp. of Am v. Barker, 628 A 2d 38, 41 (Del

1993). The holding protects the interest in finality by
preventing Tietsworth from having another "kick at the cat."

See Sutter, 69 Ws. 2d at 715.

2 This holding is consistent with the rule in other
jurisdictions. See, e.g., Madeksho v. Abraham  Wat ki ns,
Nichols, & Friend, 112 S W3d 679, 695-96 (Tex. App. 2003)
(hol ding that where "the judgnent of the trial court is sinply
affirmed, there is no reinvestiture of any ‘'jurisdiction
(limted or otherwise) in the trial court"); Giset v. Fair
Political Practices Commin, 23 P.3d 43, 51 (Cal. 2001) (holding
unqualified affirmance ordinarily sustains judgnment and ends
l[itigation; therefore, trial court did not have jurisdiction to
reopen case once suprenme court’s decision becane final);
Waterhouse v. lowa Dist. C. for Linn County, 593 N W2d 141,
142 (lowa 1999) (holding that in absence of remand directing
further proceedings in trial court, jurisdiction of district
court termnates both as to parties and subject matter when
district court judgnent has been affirnmed); see also State ex
rel. Frazier & Oxley, L.C. v. Cummngs, 591 S. E 2d 728 (W Va.
2003); Ins. Corp. of Am v. Barker, 628 A 2d 38 (Del. 1993).
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52 The record indicates that Tietsworth has had nmany
kicks so far. Tietsworth commenced litigation in June 2001.
Since that tinme, his action has been heard two tinmes in the
circuit court, tw tines in the court of appeals, and now two
times in this court. Tietsworth also filed a second action,

Tietsworth 2004, in the circuit court that was barred by claim

pr ecl usi on. H s counsel, representing overlapping plaintiffs,
filed another <class action, Jones, that was dismssed for
failure to state a claim but not appealed. To allow Tietsworth
to continue with new clains would have the sane effect as
allowwng a party to file a claim after the statute of
limtations has expired: finality and predictability would be
j eopardi zed, and the evidence mght be stale. As we stated in
Sutter, "It is desirable that litigation cone to an end.”
Sutter, 69 Ws. 2d at 716.

153 As noted above, our holding is not at odds with the
sensible principle stated in Fullerton that a trial court nay
determne any matters left open by the higher court as |long as
the determnation is not inconsistent with the higher court’s
mandat e. 3 Ful lerton, 274 Ws. at 483. In Fullerton, the
plaintiff business was seeking an injunction and danages agai nst
the defendant, its former enployee, for violating a restrictive

covenant not to conpete. The trial court held that the covenant

3 01n Fullerton Lunber Co. v. Torborg, 274 Ws. 478, 482, 80
N.W2d 461 (1957), the court cited Ws. Stat. 8§ 274.35(1)
(1955), as the source of authority for the trial court to act on
matters "left open.” This statute is the predecessor of
Ws. Stat. § 808.09, not Ws. Stat. § 808. 08.
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was invalid. This court reversed, renmanding the case to the
trial court to determne the appropriate duration of the
covenant. The opinion instructed the |lower court as follows:
"The judgnent is reversed, and the cause remanded for a
determ nation by the trial court of the extent of tinme as to
which the restrictive covenant wth respect to defendant's
operations in dintonville is reasonable and necessary for
plaintiff's protection, and for judgnent enjoining defendant
froma breach thereof." |d. at 480.

154 Upon renmand, the trial court judge refused to
establish the anount of damages, stating, "If [the suprene
court] wanted ne to also establish danmages and take testinony |
suppose [it] would have said a new trial is granted for the
pur pose of determ ning damages." Id. at 481. This court
reversed, holding that the trial court should have established
damages because the plaintiff's notion was not inconsistent with
this court's mandate and directions. This court stated, "The
trial court may, however, determne any matters |eft open, and
in the absence of specific directions, is generally vested with
a legal discretion to take such action, not inconsistent wth
the order of the upper court, as seens w se and proper under the
circunmstances." |d. at 483.

155 Fullerton may be distinguished from this case as one
where the higher court did not resolve all issues pertaining to
the claim and specifically remanded the case to the trial court
for further proceedings. In Fullerton, this court had issued
the followng mandate in the first appeal: "Judgnent reversed
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and cause remanded for further proceedings in accordance wth

this opinion." Ful lerton Lunber Co. v. Torborg, 270 Ws. 133,

148, 70 N W2d 585 (1955) (enphasi s added). The nmandate was
clear, therefore, that this court intended to vest authority in
the trial court to take further proceedings. This court could
have mandated further proceedings in this case, but it chose not
to do so.

56 In addition, this court’'s reversal in Tietsworth 11

did not Ileave open any unresolved issues as in Fullerton.
Tietsworth argues that his contract-based <clains renmain
unr esol ved. However, these clains do not remain unresolved
because he chose not to allege themin his original pleadings or
to anmend the pleadings while the case was still in the trial
court. Therefore, these clains were not part of this action.

157 Tietsworth also argues that the trial court should
have authority to reopen the case and allow the anmendnent of the

pl eadi ngs because this court’s reversal in Tietsworth Il, which

affirmed the trial court's dismssal of the conplaint, did not
constitute a final judgnment on the nerits. In Sutter, we stated
that "[a]fter final judgnent has been rendered or directed on
appeal, ordinarily the trial court has no power to allow the
amendment of the pleadings.”" See Sutter, 69 Ws. 2d at 717.

158 Tietsworth seeks a ruling that the Sutter finality
principle does not apply in this case because this court’s
reversal does not equal a final judgnent on the nerits.
However, a dism ssal for failure to state a claimis a judgnent

on the nerits. See Juneau Square Corp. Vv. First Ws. Nat’l
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Bank, 122 Ws. 2d 673, 686, 364 N W2d 164 (C. App. 1985)
(citing Federated Dep't Stores, Inc. v. Mitie, 452 U S 394,

399 n.3 (1981)); cf. Medved v. Baird, 58 Ws. 2d 563, 567, 207

N.W2d 70 (1973).
159 It is suggested that the circuit court’s failure to

state whether its dismssal was "with prejudice" created

confusion as to the finality of the judgnent. O course, the
circuit court may have been willing to consider an anmendnent of
the conplaint in February or March 2002. However, when

Tietsworth appealed, he forced the issue and resolved any
anbiguity, if there were any, as to whether the circuit court’s
di sm ssal was with or without prejudice: Tietsworth deened it to
be with prejudice. Tietsworth would not have been able to
appeal his claimto the court of appeals w thout permssion if
the circuit court had not dismssed his claim with prejudice,
thus constituting a final judgnent on the nerits. See
Ws. Stat. 8 808.03(1) (stating that "[a] final judgnent or a
final order of a circuit court may be appealed as a matter of

right to the court of appeals"); Plourde ex rel. State v.

Habhegger, 2006 W App 147, Y1 n.2, 294 Ws. 2d 746, 720
N.W2d 130 (stating that party could not appeal order denying
nmotion for summary judgnent w thout perm ssion because order was
a nonfinal order).

60 Accordingly, when this court reversed the court of

appeals in Tietsworth Il, it affirmed the <circuit court's

dismssal as a final judgnent. See Juneau Square, 122

Ws. 2d at 686. Wthout an "order" for further proceedings by
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this court in the mandate line or in sonme other clear directive,
the circuit court |acked statutory authority to grant Tietsworth
| eave to anend his conplaint. See Hoan, 241 Ws. at 485.%

61 Qur decision in this mtter pronotes finality and
fairness by holding parties responsible for the consequences of
their deliberate choices of strategy. As stated in Sutter,
"Justice does not require that plaintiffs be twce afforded
their day in court.” Sutter, 69 Ws. 2d at 719. If Tietsworth
had wanted to amend his conplaint to add or substitute the
contract-based clains, he should have sought |eave to anend the
conplaint with Judge Haese in 2001 or early 2002. Ti etsworth
however, chose a different strategy—he chose to appeal the
dism ssal of his tort clains. At that point, he waived his
opportunity to anend his conplaint in the trial court and to
assert a new cause of action absent perm ssion from a review ng

court. See State ex rel. Freeman Printing Co. v. Luebke, 36

Ws. 2d 298, 304, 152 N W2d 861 (1967) (stating, "An appeal
from a final judgnment would normally renmove the conplete case
fromthe trial court at the tine the appeal was perfected.").

62 Tietsworth cannot argue that he was not aware of the

contract-based clains at the time he filed the conplaint in the

4 The circuit court’s dismssal of Tietsworth 2004 under
the theory of claim preclusion supports this conclusion. The
court in that case recognized that this court’s dism ssal of
Tietsworth’s claims in Tietsworth |1 operated as a final
judgnment and therefore precluded subsequent clains. If the
court in Tietsworth 2004 did not think our dism ssal was a final
judgnment, it would have all owed Tietsworth to proceed.
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trial court. On June 28, 2001, when Tietsworth first filed his
conplaint, the law was well established as to the viability of
contract - based cl ai nms. *°

163 In addition, by his own adm ssion at the oral argunent

for Tietsworth |l on Novenber 5, 2003, Tietswrth's counsel

recogni zed that contract causes of action were avail able. I n
response to a question why he did not pursue contract clains,
Tietsworth’s counsel explained that he was not obligated to have
one cause of action from one set of facts, that he could have
tort and contract causes of action at the sanme time.'® \Wen
asked why he did not sue for breach of warranty, Tietsworth's

counsel replied that he had sued Harley for breach of warranty

15 See First Nat’l Bank & Trust Co. of Racine v. Notte, 97
Ws. 2d 207, 225, 293 N.W2d 530 (1980) (stating that a contract
fraudulently induced is void or voidable and a party
fraudulently induced to enter into a contract "has the election
of either rescission or affirmng the contract and seeking
damages") .

16 The di al ogue occurred as follows:

COURT: So why shouldn’'t they then abide by their
contract causes of action and not a tort
cause of action?

ATTORNEY: That's a very good question and part of the
answer her e is . . . that you're not
obligated to only have one cause of action.
As this court has recognized, it's often the

case that the sane set of facts wll give
rise to nultiple causes of action. I think
Your Honor s' opi ni on j ust this year

recogni zed that it's often the case that you
can have a contract claimas well as a tort
claim arising from the sane set of facts.
There's not hing novel about that.
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in a separate action (Jones) shortly after the circuit court

dismssed Tietsworth 2001 but that the circuit court had

di smi ssed Jones for failure to state a claim?’

164 Tietsworth cannot assert, however, that the decision
in Jones deterred him from amending his conplaint to add
contract-based claims. Tietsworth's counsel filed his notice to
appeal the dismssal of Tietsworth’s tort clains the sane day he
filed the Jones contract conplaint. This shows that
Tietsworth’s decision to appeal, rather than to anend his
conpl aint, was not affected by the subsequent Jones deci sion.

165 Also during oral ar gunent , Tietsworth’s  counsel
revealed the reason why Tietsworth did not pursue contract
claims: Tietsworth wanted punitive danmages. As Tietsworth's

counsel was explaining the limtations of a warranty claim he

17 The di al ogue occurred as follows:

COURT: Counselor, even if there wasn't back and
forth negotiation, can't your client still
sue for breach of warranty? | nmean, you

have to negotiate for it to be able to use
it, do you?

ATTORNEY: You would think we would be able to sue for
breach of warranty, and after this case was
dismssed at the trial court Ilevel, we
brought a lawsuit for breach of warranty,
and Harley-Davidson stood up and nade
precisely the same argunents with regard to
our warranty clainms that they nade wth
regard to these clains. They said, "Ah,
until your notorcycle fails; wuntil you're
stranded in the mddle of nowhere, you don't
have a cause of action under warranty,"” and
t hey prevail ed upon that.
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stated that one of the limtations was that "it [would] w pe out
the ability to seek punitive dammges."®  \Wen asked whether
Tietsworth was seeking punitive damages, counsel replied that he

was. 19

18 The di al ogue occurred as foll ows:

COURT: Wiy, why would the manufacturer immunize
itself by giving a warranty . . . ? Don' t
they just provide an overt cause of action
that otherwise you' d have to argue is
i nplied?

ATTORNEY: They woul d provide an overt cause of action
under a warranty that they have unilaterally
i ssued and whose terns they' ve decided wth
limtations, with limtations on what you
can recover and how you can recover, they
can W pe out your common |law clains; they
can w pe out your right to pursue clains
based on all of their fraud that proceeded
the sale sinply by giving you a contract
claim And, for exanple, it would w pe out
the ability to seek punitive damages.

COURT: Well, that's because contracts don't have
punitive danages in Wsconsin, but

ATTORNEY: Ri ght
19 The di al ogue occurred as follows:

COURT: Are you seeking punitive damages in this
case?

ATTORNEY: W are not seeking punitive danages in this

case.
COURT: You were seeking punitive danages?
ATTORNEY: Well, I'’m sorry, | msspoke, Your Honor. W

are under the fraud, the comon l|law claim
we are seeking punitive damages, Your Honor.
| apol ogi ze; | m sspoke.
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166 1t appears then that Tietsworth deliberately chose a
strategy to pursue tort clainms for the opportunity to recover
punitive damages. When a nenber of the court observed that
Tietsworth had a heavy burden to establish tort clains,
Tietsworth’s counsel replied, "W’ ve got a tough case to prove.

We think we can prove it. Tietsworth knew, therefore, that he
had chosen a tough strategy. Tietsworth had every right to
choose that strategy, but by doing so, he risked losing the
opportunity to pursue other causes of action, and he nust now
accept the consequences.
CONCLUSI ON
167 W reverse the court of appeals and affirmthe circuit

court's judgnent denying Tietsworth's notion to reopen the case.

When this litigation cane before this court in Tietsworth ||

both the circuit court and the court of appeals were divested of
any authority to grant leave to anmend Tietsworth's conplaint

W thout perm ssion fromthis court. Qur decision in Tietsworth

Il, which affirmed the circuit court's dismssal of Tietsworth's
conplaint in its entirety, becane the |law of the case. In the
absence of a remand order in the nandate |ine or sone other

clear directive from this court in Tietsworth |1, the circuit

court had no authority to reopen the case for an anended
conplaint after this court had affirned the dismssal of the
conplaint inits entirety on the nerits.

By the Court.—Fhe decision of the court of appeals is

rever sed

34
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168 SHI RLEY S. ABRAHAMBON, C.J. (di ssenting). The
parties, the circuit court, and the court of appeals ask just

what did this court nean in Tietsworth v. Harl ey-Davidson, Inc.,

2004 W 32, 270 Ws. 2d 146, 677 N W2d 233 (Tietsworth 11),

when this court announced that it reversed the decision of the
court of appeals.? More specifically they ask, may the
plaintiffs reopen the case and anend their conplaint or are they
barred from pursui ng these actions?

169 The <circuit court denied the plaintiffs' notion to
reopen the case, holding that it |acked authority to do so. The
court of appeals reversed the circuit court, holding that the
plaintiffs were entitled, as a mtter of law, to reopen and
anmend their conpl aint.

70 In trying to resolve the case, the nmmjority opinion
adopts a new rule (apparently interpreting Ws. Stat. 88 808.08
and 808.09), holding as follows: "[l]n the absence of a remand
order in the mandate [ine or some other clear directive fromthe
appel late court ultimately deciding the appeal, a circuit court
has no authority to reopen the case for an anended conplaint
after an appellate court has affirmed the dismissal of the
conplaint in its entirety on the nerits.” Majority op., 912
67. See also mgjority op., 950. The majority opinion thus

devi ses a new, special rule to reach its result.

! The mmjority opinion identifies this decision as
Tietsworth |1, and for ease of reading |I wll use the sane
desi gnation
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171 Cear, easy-to-apply rules that are not nanipul able
are valuable. The nmgjority opinion's new rule, however, is not
easy to apply, 1is susceptible to manipulation, and creates
tensi ons and inconsistencies with past precedent.

172 Moreover, this new rule is at one and the same tine
too broad to address the facts of the present case and too
narrow to govern other fact situations. I ndeed, the mgjority
opinion recognizes this latter deficiency of its rule. The
majority severely curtails and undercuts its new rule wth
| anguage interpreting Ws. Stat. § 808.09 in paragraph 32 of the
maj ority opinion. This | anguage endorses the traditional, oft-
repeated precedential rule relating to a circuit court's power
after appellate review and, in effect, engulfs and replaces the
t extual hol di ng. ?

173 Paragraph 32 explicitly recognizes that a circuit
court has "clear authority to carry out the nandate [of the
appellate court], whether the appellate court has affirmed or
reversed the circuit court” and "also has authority, wthout
explicit direction, to address collateral matters 'left open' in
the case, such as costs, preparation and entry of necessary
docunents, and correction of clerical or conputational errors,
so long as these actions do not wundo the decision of the

appel l ate court. However, there can be no anmendnents in the

2 See State ex rel. J.H Findorff & Son, Inc. v. Crcuit
Court for MIwaukee County, 2000 W 30, 9125, 233 Ws. 2d 428,
608 N.W2d 679, quoting with approval J.H Fullerton Lunber Co.
v. Torborg, 274 Ws. 478, 483, 80 N W2d 461 (1957) (discussed
at 9106 and notes 13, 14 of this dissent).

2
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trial court that conflict with the expressed or inplied nandate
of the appellate court.™ Majority op., 9132. In other words,
the circuit court "may permt anmendnents which are not contrary

to the decision of the review ng court on appeal ."?

Contrary to
the new rule adopted by the majority opinion, mtters renmain
within the circuit court's discretion and may very well include
anmendnent of the pleadings, so long as they do not conflict with
t he decision of the appellate court.

174 1In contrast with the majority opinion and in accord

with the decision of the court of appeals, | conclude that the

circuit court retained authority to inplenent the appellate

court's decision in Tietsworth Il that left open the plaintiffs
right to pursue contract and warranty clains. | further
conclude that the Tietsworth Il decision falls within Ws. Stat.

§8 808.08(3) and 808.09 (2003-04),“* which enpower a circuit
court to reopen a case for further proceedings. Furt her nore
§ 802.09(1) authorizes the circuit court, in its discretion, to
grant the plaintiffs leave to anend the conplaint to pursue the
contract and warranty renedies this court recognized in the

Tietsworth |l decision. | therefore dissent.

175 | would remand this cause to the circuit court and

have it decide, within its discretion, whether the plaintiffs

3 BA Cal l aghan's Wsconsin Pleading & Practice, § 55:81 (4th
ed. 2005) (citations omtted).

4 Al references to the Wsconsin statutes are to the 2003-
04 version unl ess otherw se noted.

3
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should be granted |eave under Ws. Stat. 8§ 802.09(1) to anend
their pleadings to raise the contract and warranty cl ai s.

176 1 have organized ny discussion in this dissent as
fol | ows: Part | briefly |looks at the changed nature of suprene
court review upon the creation of the court of appeals in 1978
Part Il critiques the majority opinion's new rule by applying it
to the present case. Part 111 exam nes and applies Ws. Stat.
88 808.08(3) and 808.09 to the present case. Part |V discusses
§ 802.09(1). | conclude that the nmandate 1line is not
di spositive of the power of the circuit court after review, the
decision is.

I

177 This case nust be examned in the context of the
suprene court's present review of decisions of the court of
appeals in contrast to the suprene court's direct consideration
of trial court orders and judgnents before 1978. Bef ore 1978,
that is, before the creation of the court of appeals, this court
woul d directly review an order or judgnent of a trial court. |If
in a pre-1978 appeal the suprene court announced its affirnmance
of a circuit court order or judgnment, the trial court's order or

judgnent became in effect the judgment of this court.?®

> Hoan v. Journal Co., 241 Ws. 483, 485, 6 N W2d 185
(1942).




No. 2004AP2655. ssa

78 Since 1978, upon granting a petition for review® the
suprene court reviews the decision of the court of appeals, not
the judgnment or order of the circuit court.’ This court does not
ordinarily affirm a judgnment or final order of a circuit court
on review.® Any such affirmance nust be read into the decision
by examning the reasoning of this court's decision and the
decision of the court of appeals. A careful reading of

Tietsworth Il denonstrates that the decision never explicitly

affirmed the circuit court.?®

® This court also accepts cases on certification from the
court of appeals and on bypass. In these instances, the court
takes a direct appeal fromthe circuit court and deci des whet her
to affirm or reverse a judgnent or order of the circuit court.
The present case is here on a petition to review a decision of
the court of appeals, not certification or bypass.

" Although the supreme court reviews the decision of the
court of appeals, the suprene court is directed to remt, that
is to send back, to the circuit court the circuit court record
and the suprene court's decision (unless the court of appeals is
to act further). The process by which the decision and nmandate
of the appellate court, along with the circuit court record, are
returned to the circuit court is referred to as remttitur.
Ws. Stat. (Rule) § 809. 26.

8 (ccasionally a decision of this court on a petition for
review explicitly affirnms the circuit court's order or judgnent.
See, e.g., State v. Jenich, 94 Ws. 2d 74, 288 NWw2d 114
(1980). There, the text announced an affirmance of a circuit
court order. The mandate line in Jenich also expressly stated
"Decision of the court of appeals is reversed; order of the
circuit court is affirmed."”

® The mmjority opinion supports its conclusion that this
court affirmed the judgnent or final order of the circuit court
by snipping and pasting various phrases in Tietsworth Il that
describe the order of the circuit court as dismssing the
conplaint in its entirety, and then bootstraps a conclusion that
in reversing the court of appeals this court "affirnmed the
circuit court's judgnent dismssing the entire action.”
Majority op., 145.
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179 The majority opinion conveniently ignores that upon
granting a petition for review this court does not review a
judgment or order of the circuit court and repeatedl y—and

m st akenl y—asserts that in Tietsworth Il this court affirned

the circuit court's dismssal of the conplaint. See, e.qg.,
majority op., 91129, 43, 45. Moreover, the mmjority opinion

equates this court's reversal in Tietsworth Il of the decision

of the court of appeals (which in turn reversed the circuit
court's order of dismssal) not only with an affirmance of the
circuit court's dismssal of the tort clainms but also with an
affirmance of a dismssal of all plaintiffs' claims for all
tinme. Care must be taken not to fall for this sleight of
ar gument .

80 Nothing in Tietsworth Il explicitly states that this

court is affirmng the circuit court's dismssal of the
conplaint, let alone that this court is affirmng the dism ssal
of the entire conplaint for all tine.

181 Moreover, beware of references to our pre-1978 case
| aw, especially regarding the mandate |ine. Before 1978, this
court directly reviewed circuit court judgnments and orders and
formul ated mandate |ines and decisions to that effect. Bef ore
1978, the <court also used a different style manual that
instructed the justices and staff regarding acceptable mandate
lines.

82 The Wsconsin Suprene Court Style and Procedures

Manual presently in use states that although the nandate Iine
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gives direction, instructions are also given in the body of the

deci si on. It states as foll ows:

The mandate line gives the court's decision. If it is
necessary to include further instructions or direction
to another court, that information may be placed in
the | ast paragraph or two of the opinion where it can
be easily |I|ocated. If another court is to take
specific action, it is essential that a specific court
be menti oned.

The Style and Procedures Manual provides an illustrative, non-
exhaustive list of mandate lines, but the use of these mandate
lines is not required. As the exanples set forth in the
majority opinion at 941 illustrate, the framng of the nandate
lines varies.

183 The mandate |ine cannot be taken as the dispositive
interpretative tool to our decisions. The decision nust be read
along with the mandate |i ne.

84 | turn now to critique the majority opinion's new rule
by applying it to the present case.

I

185 | have organized this part of ny dissent as foll ows:

(A) A critique of the majority's new rule requiring
the word "remand" in the mandate and the application of
this rule to the present case.

(B) A critique of the majority's new rule requiring
"sone other clear directive" and the application of this
rule to the present case.

(C© The significance to the present case of paragraph

32 in the majority opinion and the traditional case |aw
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approach to a circuit court's power after a decision of an

appel late court and their application to the present case.
A. "Remand" in the Mandate

186 As part of its holding, the majority opinion fashions
a new rule that requires that the mandate line state that the
cause is being remanded or that the appellate court provide sone
other clear directive in order for the circuit court to have
authority to reopen the case for the anmendnent of pleadings. I
begin with the first of these requirenents: "renmand."

87 The majority opinion endows the word "remand” in the
mandate line wth magical powers, in spite of the court's
ordinary reluctance to require the use of nmagic words or phrases

to command results.

188 The initial line (the disposition) in our Tietsworth
Il decision sinply states: "Reversed" and the nandate |[ine
sinply states, "The decision of the <court of appeals is
reversed.” Tietsworth Il, 270 Ws. 2d at 151, 172.

89 The mmjority opinion's interpretation of Tietsworth I

turns on these two lines of the lengthy decision. The majority

opinion's reasoning, and its holding for future cases, primarily

rest on this court's omssion in Tietswrth Il of the wrds "and
cause renmanded” after the initial word  of di sposition,
"reversed,” and the court's omssion of the sane words "and
cause renmanded” in the nmandate |ine. The majority opinion

concludes that "[i]f we had wanted [in Tietsworth Il] to allow

the trial court to take further action, we would have specified

as nmuch in the mandate . Majority op., 144.
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190 The word "remand" does not have the same neaning as
"remit." The process by which the decision and mandate of the
appellate court, along wth the circuit court record, are
returned to the circuit court is referred to as remttitur. The
| ast sentence of Ws. Stat. 8§ 808.09 is both a remttitur

provision and a direction to the circuit court to proceed when

it gets the remttitur. It states that "[i]n all cases an
appellate court shall remt its judgnent or decision to the
court below and thereupon the court below shall proceed in
accordance with the judgnent or decision.” See also Ws. Stat.
(Rule) & 809.26 (relating to remttitur). The suprene court

need not use the word "remand” in the nmandate line for the case
to be returned (that is, remtted) to the circuit court and for
the circuit court to take further action. Section 808.08
suppl enents § 808.09 and discusses further proceedings in the
trial court after remttitur.

191 Notably, our disposition and mandate in Tietsworth |1

did not prohibit the plaintiffs from reopening their conplaint
to plead the contract and warranty clainms we had recognized.
They did not explicitly order that the action be dismissed in
its entirety. They did not explicitly direct that a judgnent of
di sm ssal be entered.

192 Although the majority opinion penalizes the plaintiffs
because the court did not use the magic word "remand” in the
mandate line, the majority opinion nonethel ess recogni zes that
mandate |ines may be Del phic and open to conpeting

i nterpretations.
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193 The mjority opinion acknow edges that nptions have
been filed in this court to clarify a mandate, see majority op.,
148. | ndeed, the nmjority opinion even faults the plaintiffs
for not bringing a notion to clarify the mandate. Majority op.,
148. This criticismmsses the mark. One reason the plaintiffs
may not have sought clarification is that they believed that

Tietsworth Il allowed them to anend the conplaint to assert the

contract and warranty clains the decision explicitly stated were
avai |l abl e. Furthernore, this court's appellate practice and
procedure rules do not explicitly authorize the notion for
clarification that the mpjority opinion enbraces. Although such
a notion may be a good idea and the court has responded to such
motions, they are not the only recogni zed way to proceed. °

194 Commentary on appellate practice often conplains that
appel l ate decisions are not clear regarding what, if anything,
should happen when the trial court record and the suprene

court's decision are returned to the trial court. Appel | ate

10 The defendant suggests that the procedural renmedy may be
to nmove the court to reconsider under Ws. Stat. § 809.64 and
the Internal Operating Rules, 8 11 J. In Johann v. M waukee
El ectric Tool Corp., 270 Ws. 573, 579, 72 N W2d 401 (1955),
the court concluded (without citation) that when filing its
motion for a rehearing (now a notion for reconsideration) the
party shoul d have raised any question about any anbiguity in the
remand. Johann does not speak to a case in which no party seeks
a notion for rehearing or reconsideration. It is also arguable
that the renedy of a party aggrieved when a circuit court does
not follow a mandate of an appellate court is to seek nmandanus
in the appellate court that issued the decision. See, e.g.,
Litzen v. Eggert, 238 Ws. 121, 123, 297 NW 382 (1941); State
ex rel. Blackdeer v. Township of Levis, 176 Ws. 2d 252, 259
500 N.W2d 339 (C. App. 1993); ©6A Callaghan's Wsconsin
Pl eading & Practice, 855:82 (4th ed. 2005) (citations omtted).

10
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courts are urged to spell out the consequences, if any, of a
decision for further proceedings. In fact, the mandates at 941
of the majority opinion, which the opinion offers as
illustrations, are typical of mandates that are criticized as
not hel pful . !

195 The neaning of a nandate |ine nust be deciphered by
applying a generally accepted rule of interpretation: Interpret
words in their context. Thus, the mandate I|ine nust be
interpreted in light of the text of the lengthy decision itself.
The nmgjority opinion, despite the rigid and formalistic
conponents of its rule, actually agrees with this interpretive
approach. Majority op., Y47. | now attenpt to apply it.

B. "Some Other Clear Directive"

196 The failure of the nmandate line to include the word

"remand” does not sink the circuit court's powers. The majority

opinion allows a circuit court to reopen a case and anend the

1 Barbara Geen, Cracking the Code: Interpreting and
Enforcing the Appellate Court's Decision and Mandate, 32 Stetson
L. Rev. 393, 394, 402 (2002) (discussing the difficulties
i nvol ved with deciphering nmandates from the appellate court and
announcing that "it would be helpful for appellate courts to
give clear guidance to the trial court and to the parties”
foll ow ng remand). G een chides appellate courts, witing that
trial courts and |lawers sonetinmes need to |look for a "Rosetta
Stone" to deci pher appellate nandates. Id. at 393. Accor di ng
to this author, the mandate lines set forth in the majority
opinion at 941 do not satisfy the standards of clarity
recomrended in this article.

Nancy A Wander er , in Witing Better Opi ni ons:
Communi cating with Candor, darity, and Style, 54 M. L. Rev.
47, 60 (2002), also explains that "[i]f the case on appeal is to
be renmanded, the appeals court should provide clear directions
about what the trial court should do on remand. In this way,
subsequent appeals may be avoided." Id. at 60.

11
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pl eadi ngs when "in the absence of a remand order in the nandate

line,” the circuit court "is given sone other clear directive

from the appellate court” (enphasis added). Majority op., 192
67. The standard "sone other clear directive" is not easy to
apply and is susceptible to manipul ation.

197 As | see it, this court in Tietsworth Il did give the

circuit court a clear directive. In Tietsworth 11, the court

announced that the plaintiffs have warranty and contract
remedies for the alleged defects in their notorcycles and did

not declare that these renedi es were barred:

As such, the plaintiffs have warranty renedies for the
all eged defects in their notorcycles. In addition,
there are contract renedies at law and in equity to
the extent that the plaintiffs were fraudulently
i nduced to purchase their nptorcycles. A contract
fraudulently induced is void or voidable; a party
fraudulently induced to enter a contract may affirm
the contract and seek damages for breach or pursue the
equitable renmedy of rescission and seek restitutionary

damages . . . . The economc |oss doctrine does not
bar these contract renmedies for fraudulently induced
contracts.

Tietsworth Il, 270 Ws. 2d 146, {36.

198 The court continued, stating that although the
plaintiffs are barred from pursuing tort clains, they nay have

contract renedies:

In short, we see no reason to recognize an exception
to the economc loss doctrine to allow this consuner
contract dispute to be renmedied as an intentional
m srepresentation tort. The economic 1oss doctrine
bars the plaintiffs' comon-law fraud claim The
plaintiffs may have contract renedi es—breach of
contract/warranty or rescission and restitution—but
may not pursue a tort claim for msrepresentation
prem sed on having purchased allegedly defective
not or cycl es.

12
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Tietsworth Il, 270 Ws. 2d 146, 137.

199 The majority opinion unpersuasively plays down the

i nportance of these two |engthy paragraphs in Tietsworth Il, in

which the court explicitly declared that the plaintiffs have
vi abl e cl ainms against Harley-Davidson grounded in contract and
war ranty. 12

100 The nmmjority opinion asserts in a conclusory fashion

that the Tietsworth Il court was sinply saying that the economc

| oss doctrine would not bar these <clainms, not that the
plaintiffs may bring these clains. Majority op., 947. And how
does the mmjority opinion divine that these two paragraphs do
not give the plaintiffs the opportunity to bring their contract
cl ai ns? By just saying that the two paragraphs "are fairly
interpreted as this court's explanation of the application of
the economc |oss doctrine to fraud clainms.” Mjority op., Y47

That's the legal equivalent of a parent answering a child's
query of "why" with a "because | said so."

101 I conclude that paragraphs 36 and 37 in Tietsworth |1

are just as easily and just as fairly interpreted as | eaving
open the opportunity for the plaintiffs to bring contract and

warranty clains. The Tietsworth Il court acknow edged that the

12 gpecifically, the plaintiffs wanted to allege that
Har | ey- Davi dson fraudulently induced class nenbers to purchase
the notorcycles; that Harley-Davidson breached the express
warranty that the notorcycles and engines were free from defects
in factory materials and workmanship at the tinme of sale and for
a period of 12 nonths thereafter; and that Harl ey-Davidson was
unjustly enriched. The first two of these clains, warranty and
contract, were explicitly recognized by this court, and the
third claim unjust enrichnent, is a corollary of the
plaintiffs' contract clains.

13
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plaintiffs "have warranty renedies”" and "may have contract

remedi es” clains (enphasis added). The Tietsworth 11 court

deli berately enployed the present tense in these paragraphs, not
the past tense, thus leaving open the possibility that the
plaintiffs may pursue these clainms in the future.

102 That the nmandate l|line in Tietsworth |l does not

explicitly remand the cause to the circuit court for purpose of
allowing the plaintiffs to amend the conplaint does not dispel
the significance of our |anguage in paragraphs 36 and 37. That

the court did not explicitly direct or order a remand or an

anendnent to the pleadings is not unexpected. The plaintiffs
did not request a remand to anmend the conplaint. It is |ikew se
i nconsequential that the «court did not provide, in the

par agr aphs preceding the mandate, instructions to the plaintiffs
in regard to bringing these clainms. The court does not usually
give legal advice to the parties and does not ordinarily address
anendnents to the pleadings unless raised by the parti es.

103 Under the circunstances of the Tietsworth Il case, an

appellate court would not necessarily order the plaintiffs to
file an anended conpl aint asserting these additional theories of
liability and would not Ilikely provide explicit guidance in
regard to anending the conplaint, but it mght—and di d—eave
open the possibility that the plaintiffs nmay take the initiative
under Ws. Stat. 88 808.08(3) and 802.09(1) to file an anended
conpl ai nt.

1104 If the nmajority opinion is looking for "sonme clear

directive" that the amendnent of the pleadings is permtted on

14
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remttitur, paragraphs 36 and 37 in Tietsworth Il my be as

clear a directive as the court could legitimtely provide given
the issue actually before the court and the procedural posture
of the case.
C. Majority Opinion Paragraph 32 and the Traditional Approach
105 Until it was altered today by the holding in the
i nst ant case (although retained in paragraph 32), t he
traditional pre-1978 rule was that a circuit court nust conply
with the appellate court's decision but has the authority to
take further action in a case as long as the action is not
i nconsistent with the decision of the appellate court.®® The
perm ssible further actions included reopening a case and
anending the pleadings, so long as the anendnments did not

conflict with the decision of the appellate court. Recogni zi ng

13 See, e.g., Fullerton Lumber Co. v. Torborg, 274 Ws. 478,
483-84, 80 N.W2d 461 (1957). This rule was based in part on
Ws. Stat. 8 808.09 (and its predecessor statutes), which not
only guides the actions an appellate court nmay take on appeal
but also instructs that the circuit court nust act in accordance
with the appellate court's rulings on remttitur. W sconsin
Stat. § 808.09 provides that an appellate court may reverse,
affirm or nodify the judgment or order; nay order a new trial;
or, if the appeal is froma part of the judgnent or order, it
may reverse, affirm or nodify that part of the judgnent or
order. Wsconsin Stat. 8§ 808.09 then states in relevant part
that "[i]n all cases an appellate court shall remt its judgnent
or decision to the court below and thereupon the court below
shall proceed in accordance with the judgnent or decision."
Courts have interpreted the |anguage "shall proceed in
accordance wth the judgnent™ as not |limting the circuit
court's ability to take action, so long as the action is not
inconsistent with the decision from the appellate court. See,
e.g., Fullerton Lunber Co., 274 Ws. at 482-83 (citing Ws.
St at . 8§ 274.35(1), the predecessor statute to Ws. Stat.
§ 808.09, for the proposition that the circuit court may act on
matters "left open").

15
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that this court is fallible and that not all circunstances are
foreseen or foreseeable, this court adopted a rule that gave
sone flexibility to the circuit court after an appeal was
deci ded.

1106 Citing Fullerton Lunmber Co. v. Torbord, 274 Ws. 478,

80 N.W2d 461 (1957), this court has endorsed the pre-1978 view
of a circuit court's powers in post-1978 cases, stating, "Were
a mandate directs the entry of a particular judgnment, it is the
duty of the trial court to proceed as directed. The trial court
may, however, determne any matters |eft open, and in the
absence of specific directions, is generally vested with a | egal
di scretion to take such action, not inconsistent with the order
of the upper <court, as seens wse and proper under the

ci rcunst ances. " State ex rel. J.H Findorff & Son, Inc. .

Crcuit Court for MIwaukee County, 2000 W 30, 125, 233

Ws. 2d 428, 608 N wW2d 679.% The court of appeals has
simlarly followed Fullerton, declaring that a circuit court is
bound to follow the mandate of the court of appeals (which
covered only sonme issues in that case) but "also has the
authority to address any renmining unresolved issues, so long as
it acts in a mnner consistent with [the appellate court's]

mandate." Harvest Sav. Bank v. RO Invs., 228 Ws. 2d 733, 738

598 N.W2d 571 (Ct. App. 1999).

Y 1n Findorff, 233 Ws. 2d 428, Y25 (citing Fullerton, 274
Ws. at 483), the court declared that the "traditional view [is]
that a circuit court often has sone discretion on remand to
resolve matters not addressed by a nandate in a nmanner
consistent wth that nandate."
16
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1107 The majority opinion attenpts to distinguish Findorff

and Fullerton from Tietsworth 11, stating that in the prior
cases, in contrast with Tietsworth Il, the mandate |ine renmanded
the cause to the circuit court. See mpjority op., 955. The

Findorff court did not give weight to any difference in the
Findorff and Fullerton mandates in vesting discretion with the

circuit court. See Findorff, 233 Ws. 2d at 428, 125 n. 16.

108 In Sutter V. St at e, 69 Ws. 2d 709, 717, 233

N.W2d 391 (1975), a pre-1978 case, the mnmandate |ine stated,
"Judgnent reversed and cause renmanded with directions to enter
j udgnment not inconsistent with this opinion." On remand the
plaintiffs in that case sought relief from the judgnent and
| eave to anmend their conplaint. The Sutter court held against
the plaintiffs, declaring, "The trial court has no authority to
anend the pleadings after remttitur with the nandate of this
court providing specific directions for the entry of a

nl5

particul ar judgnent. Neverthel ess Sutter recognized this rule

was not ironclad, stating:

Cenerally, amendnents are not permssible on remand

where the case was determned on the nerits. After
final judgnent has been rendered or directed on
appeal, ordinarily the trial court has no power to

al l ow t he amendment of the pleadings . 16

1109 The key words in Sutter for purposes of the present

case are "generally" and "ordinarily." The Sutter court

15 The Sutter court distinguished Fullerton Lumber on the
ground that the Sutter nandate directed the entry of a
particul ar judgnent. It interpreted the nmandate as not
requiring further proceedings. Sutter, 69 Ws. 2d 717-18.

® 1d. at 717 (citations omtted) (enphasis added).
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deli berately used t hese "appel | at e- court-wi ggl e-room wor ds”
twice to signal the reader that exceptions exist to the rule
that anendnents are not permssible when the appeal was
deterni ned on the nerits. '’

110 Tietsworth Il falls within the traditional rule and

paragraph 32 of the majority opinion. The decision |eft open
the opportunity for the plaintiffs to pursue contract and
warranty renedies. The plaintiffs' pursuit of these contract
clainms is consistent with our reversal of the decision of the
court of appeals and the circuit court's dism ssal of the tort
clainms in the conplaint.

111 Furthernore, although | conclude that Tietsworth II

specifically left open the plaintiffs' contract and warranty
clainms, other nenbers of the court disagree with me and wth

each other about what Tietsworth |l neans. If we who wite the

opinions and the nmandates cannot agree about the neaning of

Tietsworth Il, it is perfectly understandable that the parties

di sagree and that the three menbers of the court of appeals
di sagree with the circuit court judge about the inport of our
deci si on.

112 Inasmuch as this substantial difference of opinion

exists about Tietsworth |l, should not this court err on the

side of giving the plaintiffs their day in court?

213 | turn nowto Ws. Stat. 8§ 808.08(3).

17 See also State ex rel. Freeman Printing Co. v. Luebke, 36
Ws. 2d 298, 304, 152 N.W2d 861 (1967) ("An appeal from a final
judgment would normally renove the conplete case fromthe trial
court at the tinme the appeal was perfected.") (enphasis added).

18
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11
114 Wsconsin Stat. 8 808.08 describes, according to the
majority opinion at 933, what the circuit court nust or may do
upon receiving the remttitur pursuant to § 808. 09.

115 Wsconsin Stat. 8 808.08 provides in full as foll ows:

Further proceedings in trial court. When the record
and remttitur are received in the trial court:

(1) If the trial judge is ordered to take specific
action, the judge shall do so as soon as possible.

(2) If a new trial is ordered, the trial court, upon
receipt of the remtted record, shall place the matter
on the trial cal endar.

(3) If action or proceedings other than those
mentioned in sub. (1) or (2) is ordered, any party
may, Wthin one year after receipt of the remtted
record by the <clerk of the trial court, make
appropriate nmotion for further proceedings. | f
further proceedings are not so initiated, the action
shall be dismssed except that an extension of the
one-year period may be granted, on notice, by the
trial court, if the order for extension is entered
during the one-year period.

1116 The dispute between the parties centers on subsection
(3) of Ws. Stat. § 808.08. Unlike Ws. Stat. § 808.08(1) and
(2), which are addressed to the circuit court, § 808.08(3) is
addressed to the parties. Subsection (3) preserves a party's
ability to nove the circuit court for "further proceedings.”
Subsection (3) instructs that a party my "nake appropriate
nmotion for further proceedings" within a year, or the action
will be dism ssed. The plaintiffs noved the circuit court
pursuant to Ws. Stat. 8§ 808.08(3) within a year for further

pr oceedi ngs.
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117 Wsconsin Stat. 8§ 808.08 has been in the statute books
for many years with substantially the sanme |anguage, although
t he statute has been renunbered several tines.

1118 Chapter 187, Laws of 1977 renunbered fornmer Ws. Stat.
§ 817.36 (1975) as Ws. Stat. § 808.08, nmaking only mnor
changes in the statutory |anguage for clarification purposes.?!®
Former § 817.36 (1975) itself was fornerly nunbered Ws. Stat.
§ 274.36 (1971). See In the Mtter of the Pronulgation of the

Rules of Gvil Procedure for the State of Wsconsin, 67

Ws. 2d 585, 761 (1975).'° No change in statutory |anguage was
made.?® By supreme court order dated November 10, 1964 and
effective March 1, 1965, forner 8 274.36 (1963) was repeal ed and
recreated as § 274.36 (1965). 2

18 Chapter 187, Laws of 1977; 1977 S.B. 1. The legislative
note from the Legislative Reference Bureau that acconpanies the

1977 change enphasizes that "[i]Jt ~contains no substantive
change. " Analysis by the Legislative Reference Bureau, 1977
S.B. 1, LRB-9037/1, in Bill Drafting File on 1977 S. B. 1,

avai l abl e at Wsconsin Legislative Reference Bureau, 1 East Miin
Street, Madison, Wsconsin.

19 This supreme court order was dated February 17, 1975 and
took effect January 1, 1976, and adopted in part, substantially
revised in part, and reorganized the rules governing civil
procedure into a conprehensive structure known as the Wsconsin
Rules of GCivil Procedure. Fornmer 8§ 274.36 was incorporated
whol esal e into chapter 817.

20 An earlier Supreme Court Order, dated March 31, 1971 and
effective July 1, 1971, nade mnor changes in the statutory
| anguage of former 8§ 274.36, "to clear up an anbiguity in the
present | anguage." 50 Ws. 2d xvii. No substantive changes
were effected.

2l 1964 Suprene Court Oder, 25 Ws. 2d vii (1964). An
earlier version of the statute is found in Zeidler v. Coelzer,
191 Ws. 378, 388, 211 N W 140 (1926) as foll ows:

20
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1119 Although brief, nmy recitation of the lengthy history
of Ws. Stat. 8§ 808.08 is sufficient for purposes of this
di ssent. | want to make the follow ng point: Section 808.08
has been on the books for a long time, but the key cases stating
what | call the traditional rule of a circuit court's power
after an appellate decision (see, e.g., Ful lerton and Sutter)
do not rest the traditional rule on the |anguage of § 808.08 or
its predecessor. If & 808.08 (or other nunbered version of the
statute) is nentioned in the cases, the citation is only in
passi ng. These cases rely on Ws. Stat. 8§ 808.09 or its
predecessor statutes.

1120 In contrast, the majority opinion appears to peg its
hol di ng about the circuit court's power to Ws. Stat. 8§ 808.08
which the nmajority opinion characterizes as "plain." Majority
op., 136. The majority opinion states that 8§ 808.08(3) is
triggered if and when the appellate court directs or commands or

instructs the trial court to take "action" other than the

In every case in error or on appeal in which the
Suprene Court shall order a new trial or further
proceedings in the court below, the record shall be
transmtted to such court and proceeding had thereon
within one year from the date of such order in the
Suprene Court, or in default thereof the action shal
be di sm ssed, unless, upon good cause shown, the court
shall otherw se order. It shall be the duty of the
losing party in any action or proceeding when a
judgnment or order in his favor in the court below is
reversed by the Suprenme Court on the appeal of the
opposing party to pay the <clerk's fees on such
reversal, procure the record in said cause to be
remtted to the trial court and bring the cause to
trial wthin one year after such reversal, unless the
sane be continued for cause, and if he fail so to do,
his action shall be di sm ssed.
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"specific action" or new trial described in subsections (1) and
(2), and gives exanpl es at paragraph 41.

1121 Although it bases its reasoning primarily on Ws.
Stat. § 808.08(3), the mpjority fails to engage in a proper
interpretation of this statute. The court westled with the

meaning of 8§ 808.08(3) in State ex rel. J.H Findorff & Son v.

Crcuit Court for MIwaukee County, 233 Ws. 2d 428, 608

N.W2d 679 (1999), while interpreting and applying 88 808.08 and
801.58(1).
1122 As acknow edged by the nmjority opinion, the Findorff

court drew a distinction between "specific action"” and "further

pr oceedi ngs, " in subsections (1) and (3) of § 808. 08
respectively. Majority op., 937. It concluded that "specific
action" in subsection (1) refers to a circuit court's
mnisterial duty and "further proceedings”™ in subsection (3)

refers to any proceeding in which the circuit court wll
exercise discretion. Findorff, 233 Ws. 2d at 442-43. See also
In re Conmtnment of Thiel, 2004 W App 140, 927, 275

Ws. 2d 421, 685 N.W2d 890 (viewing 8 808.08(3) as applying by
default when neither subsection (1) nor (2) applies and
acknow edging this «court's narrow definition of “"specific
action" in 8§ 808.08(1)).

1123 According to Findorff, the nere recitation of a
mandate does not tell us whether the nmandate falls wthin
§ 808.08(1) or (3). Under Findorff, this determ nation requires
a careful examnation of each case to determ ne whether the

circuit court will performa mnisterial duty or a discretionary
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act . Findorff, 233 Ws. 2d at 448-49. The majority opinion
does not engage in the careful analysis of mnisterial and
di scretionary duties as required by Findorff.

1124 Mor eover, t he majority opi ni on errs in its
interpretation of Findorff, resulting in an application that
chokes all neaning out of § 808.08(3). As | see it, to give
subsection (3) neaning, that is, for it not to be superfluous,
it nust be interpreted to allow the parties to nove for further
proceedings in the circuit court when a circuit court is not
required by subsections (1) and (2) to act upon its own, that
is, when an appellate court does not order or direct or give

instructions about specific actions (subsection (1)) or a new

trial (subsection (2)). In other words, subsection (3) is
triggered when the mandate does not fall wthin subsections (1)
or (2). Wat else can subsection (3) nean?

1125 Subsection (3) nust be read harnoniously wth the
authority supplied to the circuit court pursuant to Ws. Stat
§ 808.09. Subsection (3) thus enconpasses cases that fall under
the traditional rule, nanely that a circuit court nust conply
with the appellate court's decision but has the authority to
take further action in a case as long as the action is not
inconsistent wth the decision of the appellate court.
Subsection (3) allows parties to petition the circuit court to
take these discretionary actions that are not explicitly
commanded by the nandate but are not inconsistent with the
deci si on. How el se would the parties be able to inplenent the

traditional rule enbodied in § 808.09?
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1126 The nmjority opinion expresses great horror at the
court of appeals decision in the instant case, exclaimng that

"the court of appeals turned Tietsworth Il into little nore than

an advisory opinion." Myjority op., Y40. Wong! Tietsworth |

remains the definitive decision in regards to the plaintiffs'
tort clains. The circuit court cannot undo or underm ne the
initial judgnment and certainly cannot revive those dism ssed
cl ai ms. The circuit court, however, retains authority, wthin
its discretion, to permt the plaintiffs to bring the contract

and warranty renedies recognized by the Tietsworth Il court.

This is not a power to set at naught the judgnents of this
court.'™ Mjority op., 740 (quoted source omtted).
1127 Underlying much of t he majority opi nion's

interpretation of Tietsworth Il and Ws. Stat. § 808.08 is the

public policy of finality. | agree that finality is inportant.
| ndeed the | egislature expressly enbraced finality in Ws. Stat.
§ 808.08(3): A party nust bring proceedings under § 808.08(3)
within one year or be forever barred. The court should follow
the legislative directive.

1128 It is clearly desirable that litigation conme to an
end. But it is also clearly desirable in the present case that
the doors of the courthouse be open to consuners, the purchasers
of the notorcycles at issue, who (in the very words of this
court) have valid contract and warranty clainms that have not
been barred explicitly. The nmgjority opinion should not
determine the point of finality upon remand when Ws. Stat.

§ 808.08(3) explicitly provides a point of finality: This
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statute permts a party to nove for further proceedings
consistent with the appellate opinion within one year. The
plaintiffs in the present case net this deadline.

1129 Furthernore, despite this case's |engthy procedural
history, the plaintiffs have not yet had their fabled "day in
court."” The plaintiffs have never had the opportunity to
present the consumer conplaints to a judge or a jury.

1130 That the majority opinion denies the plaintiffs their
day in court on the merits of their clainms conflicts with basic
concepts of justice and the clear policy of nodern |aw favoring
access to the courts and adjudication of cases on their nerits.?

1131 After examining Tietsworth I1, the traditional rule

about a circuit court's power after an appellate decision, Ws.

Stat. 8§ 808.08, and the public policy of finality, | conclude
that the «circuit court has the authority, pursuant to
§ 808.08(3) and paragraphs 36 and 37 of Tietsworth Il, to reopen

the plaintiffs' case to consider anendi ng the pl eadings.
|V
1132 Under Ws. Stat. 8§ 802.09(1), a party may seek |eave
of the circuit court at any stage of the proceedings, including
after judgnent, to anend the pleadings "and |eave shall be

freely given at any stage of the action when justice so

requi res" (enphasis added).?®

22 See, e.g., Gaddis v. La Crosse Products, Inc., 198
W's. 2d 396, 407, 542 N.W2d 454 (1996); Schiunpf v. Yellick, 94
Ws. 2d 504, 511, 288 N.W2d 834 (1980).

23 Wsconsin Stat. § 802.09 provides in relevant part:
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(1) Anmendnents. A party my anend the party's
pl eading once as a matter of course at any tinme within
6 nonths after the summobns and conplaint are filed or
wthin the tine set in a scheduling order under s.
802.10. Oherwise a party may amend the pleading only
by | eave of court or by witten consent of the adverse
party; and | eave shall be freely given at any stage of
the action when justice so requires. A party shal
plead in response to an anended pleading within 45
days after service of the anmended pleading, or within
20 days after the service if the proceeding is to
foreclose or otherwise enforce a lien or security
interest, unless (a) the court otherwi se orders or (b)
no responsive pleading is required or permtted under
s. 802.01(1).

(2) Amendnents to conform to the evidence. I f issues
not raised by the pleadings are tried by express or
inplied consent of the parties, they shall be treated
in all respects as if they had been raised in the
pl eadi ngs. Such anmendnent of the pleadings as nmay be
necessary to cause themto conformto the evidence and
to raise these issues may be nade upon notion of any
party at any tinme, even after judgnent; but failure to
so amend does not affect the result of the trial of
these issues. |If evidence is objected to at the tria
on the ground that it is not wwthin the issues made by
the pleadings, the court may allow the pleadings to be
anended and shall do so freely when the presentation
of the nerits of the action will be subserved thereby
and the objecting party fails to satisfy the court
that the adm ssion of such evidence would prejudice
such party in maintaining the action or defense upon
the nerits. The court my grant a continuance to
enabl e the objecting party to neet such evidence.

(3) Relation back of anendnents. If the claim
asserted in the anended pleading arose of the
transacti on, occurrence, or event set forth or
attenpted to be set forth in the original pleading,
the anmendnent relates back to the date of the filing
of the original pleading. An anendnent changing the
party against whoma claimis asserted relates back if
the foregoing provision is satisfied and, within the
period provided by law for comencing the action
agai nst such party, the party to be brought in by
anmendnent has received such notice of the institution
of the action that he or she will not be prejudiced in
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1133 Because the nmjority opinion concludes that the
circuit court did not have authority to reopen the case for
pur poses of anmendnent of the conplaint, its discussion of Ws.

Stat. 8 802.09 is unnecessary and irrel evant.

1134 Because | conclude that the circuit court has power
under Tietsworth Il and Ws. Stat. 8§ 808.08(3) to reopen the
case, | reach the question of the circuit court's power under

Ws. Stat. 8§ 802.09(1) to grant the plaintiffs |eave to anend
t heir conpl ai nt.

1135 In Mach v. Allison, 2003 W App 11, 259 Ws. 2d 686,

656 N.W2d 766, the court of appeals concluded that the words

"at any stage of the action” in the present statute nean exactly

what they say, having retained the ©previous statute's
application to anendnents "before or after judgnent."” Mach, 259
Ws. 2d 686, 123. Mach held that "the statenment . . . that a

trial court may grant a notion to anend, either before or after

j udgment , i's still a correct st at enment of t he
law. . . . [Whether the anendnent is before or after judgnent
does have a bearing on what justice requires.” Mach, 259

Ws. 2d 686, T24. According to Mach, the timng of the notion
and the reason for not bringing it sooner are relevant factors
for a circuit court to consider in determ ning what justice

requires.

mai ntaining a defense on the nerits, and knew or
shoul d have known that, but for a m stake concerning
the identity of the proper party, the action would
have been brought agai nst such party.
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1136 Because the «circuit <court did not exercise its
di scretion under Ws. Stat. 8§ 809.02 in the present case, |
would remand the cause to the circuit court to exercise its
di scretion. | disagree with the <court of appeals, which
permtted the amendnent of the pleading as a natter of law. The
statute commts the decision whether to allow anendnment to the
circuit court's discretion.

1137 | would remand the cause to the circuit court to apply

Mach in exercising its discretion.

1138 For the reasons set forth, | conclude that the circuit
court and nmjority opinion have erred as a mtter of law in
declaring that the circuit court in the present case does not
have power to reopen the case for anendnent of the pleadings. |
t herefore dissent.

139 I am authorized to state that Justices ANN WALSH
BRADLEY and N. PATRI CK CROOKS join this opinion.
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