
2008 WI 89 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2005AP1026 
COMPLETE TI TLE:   
 Bar bar a Sands,  

          Pl ai nt i f f - Respondent - Pet i t i oner ,  
     v.  
The Whi t nal l  School  Di st r i ct ,  
          Def endant - Appel l ant .  
 

  
   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 

2007 WI  App 3 
Repor t ed at :  298 Wi s.  2d 534,  728 N. W. 2d 15 

( Ct .  App.  2007- Publ i shed)  
  
OPI NI ON FI LED:  Jul y 11,  2008   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  December  11,  2007   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee   
 JUDGE:  Cl ar e L.  Fi or enza   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  PROSSER,  J. ,  di ssent s ( opi ni on f i l ed) .    
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f - r espondent - pet i t i oner  t her e wer e br i ef s 
by Thomas Nelson and Hawks Quindel Ehlke & Perry, S.C.,  
Mi l waukee,  and or al  ar gument  by Thomas Nelson.  

 
For  t he def endant - appel l ant  t her e wer e br i ef s by Jeffrey A. 

Schmeckpeper, Patti J. Kurth,  and Kasdorf, Lewis & Swietlik, 
S.C.,  Mi l waukee,  and or al  ar gument  by Jeffrey A. Schmeckpeper.  

 
An ami cus cur i ae br i ef  was f i l ed by Robert J. Dreps, 

Patricia L. Wheeler,  and Godfrey & Kahn, S.C.,  Madi son,  on 
behal f  of  t he Wi sconsi n Fr eedom of  I nf or mat i on Counci l ,  t he 
Wi sconsi n Br oadcast er s Associ at i on,  and t he Wi sconsi n Newspaper  
Associ at i on.  

 
An ami cus cur i ae br i ef  was f i l ed by Bruce A. Olsen,  

assi st ant  at t or ney gener al ,  wi t h whom on t he br i ef  was J.B. Van 
Hollen,  at t or ney gener al ,  on behal f  of  t he Wi sconsi n Depar t ment  
of  Just i ce.  



 

 

2008 WI 89

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s opi ni on1 r ever si ng and r emandi ng a 

non- f i nal  or der  of  t he Mi l waukee Count y Ci r cui t  Cour t ,  t he 

Honor abl e Cl ar e L.  Fi or enza pr esi di ng.   The ci r cui t  cour t  i ssued 

an or der  di r ect i ng t he Whi t nal l  School  Di st r i ct  ( t he Di st r i ct )  

t o pr ovi de answer s t o i nt er r ogat or i es f r om Bar bar a Sands ( Sands)  

r egar di ng a di scussi on about  her  empl oyment  dur i ng a c l osed 

sessi on of  t he Whi t nal l  School  Boar d ( t he Boar d) .    

                                                 
1 Sands v.  Whi t nal l  School  Di st r i ct ,  2007 WI  App 3,  298 Wi s.  

2d 534,  728 N. W. 2d 15.  
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¶2 The Di st r i ct  appeal ed,  c l ai mi ng t hat  t he c i r cui t  cour t  

gr ant ed Sands'  mot i on t o compel  based on i t s er r oneous f ai l ur e 

t o r ecogni ze t hat  di scussi ons t r anspi r i ng dur i ng a c l osed 

meet i ng ar e pr i v i l eged under  t he pr ovi s i ons of  Wi s.  St at .  

§ 19. 85( 2005- 06) 2 aut hor i z i ng t he cl osed meet i ng,  or ,  

al t er nat i vel y,  under  a " del i ber at i ve pr ocess pr i v i l ege. "   The 

cour t  of  appeal s agr eed,  hol di ng t hat  t he l anguage of  § 19. 85 

i ndi cat es t hat  t he l egi s l at ur e i nt ended t o pr ot ect  t he subst ance 

of  c l osed sessi ons f r om publ i c di scl osur e,  and t hat  such an 

i mpl i c i t  pr i v i l ege i s aut hor i zed by Wi s.  St at .  § 905. 01.   Sands 

v.  Whi t nal l  School  Di st r i ct ,  2007 WI  App 3,  ¶¶10,  15,  298 Wi s.  

2d 534,  728 N. W. 2d 15.   The cour t  of  appeal s r ever sed t he 

ci r cui t  cour t ' s  or der  and r emanded t he cause wi t h di r ect i ons t o 

deny Sands'  mot i on t o compel .   I d. ,  ¶15.  

¶3 Sands pet i t i oned t hi s cour t  f or  r evi ew.   She ar gues 

t hat  i t  was t he cour t  of  appeal s,  not  t he c i r cui t  cour t ,  whi ch 

i ssued an er r oneous r ul i ng because t her e i s nei t her  a 

" del i ber at i ve pr ocess pr i v i l ege"  i n Wi sconsi n nor  any ot her  

pr i v i l ege i mpl i c i t  i n Wi s.  St at .  § 19. 85 shi el di ng t he cont ent s 

of  c l osed sessi ons f r om di scover y.  

¶4 We agr ee wi t h Sands and concl ude t hat  t he cour t  of  

appeal s deci s i on was based on an er r oneous i nt er pr et at i on of  

Wi s.  St at .  §§ 19. 85 and 905. 01.   Consequent l y,  we r ever se t he 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  



No.  2005AP1026   

 

3 
 

deci s i on of  t he cour t  of  appeal s and r emand f or  f ur t her  

pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

I  

¶5 The per t i nent  f act s and pr ocedur al  backgr ound of  t hi s  

case ar e not  i n di sput e.   I n 1998,  t he Whi t nal l  School  Di st r i ct  

hi r ed Sands t o r un t he Di st r i ct ' s  Gi f t ed and Tal ent ed Educat i on 

Pr ogr am. 3  Af t er  c l osed sessi on meet i ngs on Apr i l  29,  2002,  and 

May 13,  2002,  addr essi ng Sands'  empl oyment ,  t he Boar d vot ed i n 

an open sessi on not  t o r enew Sands'  cont r act .   Sands was 

i nf or med of  t he deci s i on t hr ee days l at er ,  on May 16,  2002.  

¶6 On Apr i l  23,  2004,  Sands f i l ed a l awsui t  st at i ng t hat  

because she had ser ved as an " admi ni st r at or "  wi t hi n t he meani ng 

of  Wi s.  St at .  § 118. 24( 6) , 4 she was ent i t l ed t o,  but  had been 

                                                 
3 Al t hough t he par t i es di sagr ee about  Sands'  t i t l e and t he 

ext ent  t o whi ch her  posi t i on was pr i mar i l y admi ni st r at i ve i n 
nat ur e,  t hey agr ee t hat  at  l east  some of  her  dut i es i ncl uded 
moni t or i ng and i nst r uct i ng cl assr oom t eacher s on uni t s of  
i nst r uct i on f or  st udent s i n t he pr ogr am,  devel opi ng cur r i cul a t o 
be del i ver ed by t he t eacher s,  devel opi ng and admi ni st er i ng 
met hods of  i dent i f y i ng st udent s f or  t he pr ogr am,  pl anni ng and 
admi ni st er i ng t he use of  t he pr ogr am' s budget ,  and act i ng as a 
subst i t ut e admi ni st r at or - pr i nci pal .   

4 Wi sconsi n St at .  § 118. 24( 6)  pr ovi des i n per t i nent  par t :  

The empl oyment  cont r act  of  any per son descr i bed under  
sub.  ( 1)  shal l  be i n wr i t i ng and f i l ed wi t h t he school  
di st r i ct  c l er k.   At  l east  4 mont hs pr i or  t o t he 
expi r at i on of  t he empl oyment  cont r act ,  t he empl oyi ng 
school  boar d shal l  gi ve not i ce i n wr i t i ng of  ei t her  
r enewal  of  t he cont r act  or  of  r ef usal  t o r enew such 
per son' s cont r act .   I f  no such not i ce i s gi ven,  t he 
cont r act  t hen i n f or ce shal l  cont i nue i n f or ce f or  2 
year s.   Any such per son who r ecei ves not i ce of  r enewal  
or  who does not  r ecei ve not i ce of  r enewal  or  r ef usal  
t o r enew t he per son' s cont r act  at  l east  4 mont hs 
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deni ed,  t hat  st at ut e' s pr ot ect i ons.   Speci f i cal l y,  t he compl ai nt  

al l eged t hat  because Sands di d not  r ecei ve f our - mont hs'  not i ce 

t hat  her  cont r act  woul d not  be r enewed,  t he Di st r i ct  had 

vi ol at ed her  r i ght s under  § 118. 24( 6) ,  and she was t her ef or e 

ent i t l ed t o r ecei ve a sal ar y and cer t ai n benef i t s,  i ncl udi ng an 

ear l y r et i r ement  opt i on and post - r et i r ement  heal t h i nsur ance,  

f or  t wo year s.   

¶7 I n i t s answer ,  t he Di st r i ct  deni ed t hat  Sands '  j ob 

dut i es wer e sol el y or  pr i nci pal l y admi ni st r at i ve and t hat  her  

cont r act  was subj ect  t o Wi s.  St at .  § 118. 24.   The Di st r i ct  al so 

al l eged af f i r mat i ve def enses,  i ncl udi ng unsat i sf act or y j ob 

per f or mance by Sands,  her  knowl edge t hat  f ai l ur e t o i mpr ove her  

j ob per f or mance woul d r esul t  i n a deci s i on not  t o r enew her  

cont r act ,  t he l ack of  any guar ant eed sal ar y or  benef i t s t o 

Sands,  Sands'  own f ai l ur e t o compl y wi t h § 118. 24,  and t he 

appl i cabi l i t y  of  t he doct r i ne of  l aches.   

¶8 Dur i ng di scover y,  t he Di st r i ct  pr oduced document s 

r equest ed by Sands,  but  r ef used t o pr ovi de compl et e answer s t o 

t he f ol l owi ng i nt er r ogat or i es seeki ng cont ent  f r om t he t wo 

cl osed sessi ons: 5 

                                                                                                                                                             
bef or e t he cont r act  expi r at i on shal l  accept  or  r ej ect  
t he cont r act  i n wr i t i ng on or  bef or e a dat e 3 mont hs 
pr i or  t o t he cont r act  expi r at i on.  .  .  .   

5 Sands does not  di sput e t hat  t he meet i ngs wer e pr oper l y 
hel d i n c l osed sessi on pur suant  t o Wi s.  St at .  § 19. 85,  whi ch 
pr ovi des i n per t i nent  par t :  

( 1)  .  .  .  A c l osed sessi on may be hel d f or  any of  t he 
f ol l owi ng pur poses:  
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I NTERROGATORY NO.  2:   Separ at el y,  f or  each per son 
i dent i f i ed i n r esponse t o i nt er r ogat or y 1 [ t hose 
pr esent  at  t he c l osed sessi ons] ,  st at e t he subst ance 
of  t he per son' s knowl edge about  t he deci s i on not  t o 
r enew Dr .  Sands'  cont r act .  

I NTERROGATORY NO.  5:   I dent i f y each per son who spoke 
dur i ng t he del i ber at i ons t hat  r esul t ed i n t he school  
boar d' s deci s i on not  t o r enew Dr .  Sands'  cont r act .  

I NTERROGATORY No.  6:   Separ at el y f or  each per son 
i dent i f i ed i n r esponse t o quest i on 5,  above,  st at e t he 
subst ance of  what  he or  she sai d about  r enewi ng Dr .  
Sands'  cont r act .  

I n r esponse t o al l  t hr ee r equest s,  t he Di st r i ct  decl i ned t o 

answer ,  c l ai mi ng t hat  t he i nf or mat i on was pr i v i l eged under  Wi s.  

St at .  § 19. 85 and under  a " del i ber at i ve pr ocess pr i v i l ege. " 6  

Sands f i l ed a mot i on t o compel , 7 and t he Di st r i ct  opposed t he 

mot i on,  r epeat i ng i t s pr i v i l ege cl ai ms.   
                                                                                                                                                             

.  .  .  .  

( c)  Consi der i ng empl oyment ,  pr omot i on,  compensat i on or  
per f or mance eval uat i on dat a of  any publ i c empl oyee 
over  whi ch t he gover nment al  body has j ur i sdi ct i on or  
exer ci ses r esponsi bi l i t y .  

6 The Di st r i ct ,  not abl y,  di d not  obj ect  on t he basi s of  
r el evance and has not  r ai sed a r el evance i ssue on appeal .    

7 Or i gi nal l y,  Sands'  mot i on r equest ed t hat  t he Di st r i ct  be 
or der ed t o answer  al l  t hr ee i nt er r ogat or i es.   However ,  i n 
cor r espondence wi t h t he Di st r i ct ' s  counsel  negot i at i ng pr oposed 
or der  l anguage and i n t he hear i ng on her  mot i on,  Sands'  at t or ney 
subsequent l y dr opped al l  r ef er ence t o I nt er r ogat or y No.  2 and 
i nst ead l i mi t ed t he mot i on t o compel  r equest  t o I nt er r ogat or i es 
No.  5 and 6.   When,  as r equest ed by t he par t i es,  t he l anguage of  
t he cour t ' s  or der  was l i mi t ed t o I nt er r ogat or i es No.  5 and 6,  
wi t h no r ef er ence t o I nt er r ogat or y No.  2,  Sands si mi l ar l y di d 
not  obj ect .   Consequent l y,  al t hough she at  t i mes appear s t o 
at t empt  t o r esur r ect  her  or i gi nal  r equest  r el at ed t o 
I nt er r ogat or y No.  2,  t hi s cour t  wi l l  not  addr ess t he subst ance 
of  such ar gument s r el at ed t o I nt er r ogat or y No.  2,  whi ch we 
const r ue t o have pr evi ousl y been wai ved.  
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¶9 The ci r cui t  cour t  r ul ed i n f avor  of  Sands,  concl udi ng 

t hat  t he Di st r i ct  was r equi r ed t o pr ovi de t he i nf or mat i on 

r equest ed i n t he i nt er r ogat or i es.   The cour t  expl ai ned t hat  i t  

was gr ant i ng t he mot i on t o compel  because pr i v i l eges i n 

Wi sconsi n ar e nar r owl y const r ued;  because Wi sconsi n has never  

r ecogni zed a del i ber at i ve pr ocess pr i v i l ege;  and because,  as a 

l i t i gant ,  Sands i s ent i t l ed t o di scover y,  whi ch t he cour t  

di f f er ent i at ed f r om open r ecor ds r equest s.   I n suppor t  of  i t s 

concl usi on t hat  t he di scover y pr ocess al l ows Sands'  r equest  f or  

i nf or mat i on,  t he cour t  r el i ed on and quot ed t he l anguage i n 

Bur net t  v.  Al t ,  224 Wi s.  2d 72,  85,  589 N. W. 2d 21 ( 1999) ,  t hat  

" [ p] r i v i l eges ar e t he except i on,  not  t he r ul e, "  and t hat  unl ess 

such a pr i v i l ege appl i es,  par t i es " ar e ent i t l ed t o ever y 

per son' s evi dence"  ( c i t at i on omi t t ed) .   The c i r cui t  cour t  i n 

t hi s case concl uded:   

I  guess i f  t he Supr eme Cour t  want s t o cr eat e a 
pr i v i l ege i n t hi s case,  t hen t hey can cr eat e one.   I  
don' t  t hi nk t her e' s a pr i v i l ege i n t hi s case.   I  t hi nk 
t hat  [ Sands]  has a r i ght  t o t hi s di scover y pr ocess.   
And i f  t he Supr eme Cour t  want s t o f i nd t hat  I ' m wr ong,  
t hat ' s why we have appel l at e cases and maybe t hey' l l  
v i ew me di f f er ent l y.   But  t he cases t hat  I ' ve r ead and 
my gut  f eel i ng wi t h r espect  t o t hi s whol e di scover y 
pr ocess,  and cl ear l y —— you know,  par t i es i n 
l i t i gat i on ar e ent i t l ed t o same per son' s evi dence.   
And I  don' t  see a pr i v i l ege and I  don' t  see t hat ' s 
i nher ent  i n t he st at ut e.   I  j ust  don' t  v i ew i t  t hat  
way.   And someone el se—— I n al l  due r espect ,  someone 
el se mi ght  v i ew i t  a di f f er ent  way and I ' l l  be 
r ever sed t hen.   And t hat ' s my gut  cal l  af t er  r eadi ng 
t he cases.   I  t hi nk t hat  t he [ Di st r i ct ]  has t o pr oduce 
t hi s i nf or mat i on i n t hi s l awsui t  wi t h r espect  t o Mi ss 
Sands'  empl oyment ,  of  not  gi v i ng pr oper  not i ce 
r egar di ng t er mi nat i on.   I  don' t  know what  was 
di scussed dur i ng t hat  c l osed sessi on.   I  guess t hat ' s 
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what  [ Sands' ]  counsel  want s t o know,  what  was 
di scussed.   And i t  doesn' t  mean i t ' s  admi ssi bl e.   I t  
mi ght  not  be r el evant ,  but  t hey have a r i ght  dur i ng 
di scover y t o sear ch out  i nf or mat i on t hat  may suppor t  
t hei r  posi t i on.    

¶10 I n an or der  dat ed Apr i l  12,  2005,  t he cour t  gr ant ed 

Sands'  mot i on and di r ect ed t he Di st r i ct  t o answer  

I nt er r ogat or i es No.  5 and 6.   The Di st r i ct  appeal ed.   

¶11 The cour t  of  appeal s deci s i on i ssued on December  27,  

2006,  r ever sed t he ci r cui t  cour t  deci s i on and r emanded t he cause 

wi t h di r ect i ons t o ent er  an or der  denyi ng Sands'  mot i on t o 

compel .   Sands,  298 Wi s.  2d 534,  ¶15.   The cour t  of  appeal s hel d 

t hat  t he pl ai n t ext  of  Wi s.  St at .  § 19. 85 " c l ear l y i ndi cat es 

t hat  di scussi ons occur r i ng i n a pr oper l y not i ced cl osed sessi on 

ar e not  subj ect  t o di scl osur e.   The st at ut e cont ai ns no 

except i ons t o t he non- di scl osur e pr i nci pl e,  none f or  l i t i gat i on 

or  any ot her  c i r cumst ances. "   I d. ,  ¶10.   The cour t  of  appeal s 

al so c i t ed Wi s.  St at .  § 905. 01 t o hol d t hat  " a pr i v i l ege of  non-

di scl osur e i s i mpl i c i t  wi t hi n [ § 19. 85] . "   I d.   I t  r ej ect ed 

Sands'  r ef er ence t o § 19. 85( 1) ( b) ,  whi ch speci f i es t hat  not i ce 

of  c l osed sessi ons i s r equi r ed so t he empl oyee can demand t hat  

an evi dent i ar y hear i ng be hel d i n open sessi on,  expl ai ni ng t hat  

t hi s i s not  a subsec.  ( 1) ( b)  case i nvol v i ng an evi dent i ar y 

hear i ng.   I d. ,  ¶13.   The cour t  of  appeal s concl uded t hat  

based on t he st at ut or y l anguage of  Wi s.  St at .  § 19. 85,  
t he l egi s l at ur e i nt ended f or  t he subst ance of  cl osed 
sessi ons t o r emai n pr ot ect ed f r om publ i c di scl osur e.   
Accor di ngl y,  t he di scussi ons whi ch occur r ed at  t he 
c l osed sessi ons i n t hi s mat t er  ar e not  di scover abl e.  

I d. ,  ¶15.  
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¶12 Sands pet i t i oned t hi s cour t  f or  r evi ew of  t he cour t  of  

appeal s '  deci s i on,  and on June 12,  2007,  we gr ant ed r evi ew.  

I I  

¶13 We r evi ew a c i r cui t  cour t ' s  or der  compel l i ng di scover y 

under  an er r oneous exer ci se of  di scr et i on st andar d.   Lane v.  

Shar p Packagi ng Sys. ,  I nc. ,  2002 WI  28,  ¶19,  251 Wi s.  2d 68,  640 

N. W. 2d 788.   Under  t hat  st andar d,  we wi l l  sust ai n di scr et i onar y 

act s i f  we f i nd t he c i r cui t  cour t  exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and usi ng a demonst r at i ve 

r at i onal  pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge 

coul d r each.   I d.   However ,  whet her  t he c i r cui t  cour t  appl i ed 

t he pr oper  l egal  st andar d i s a quest i on of  l aw we r evi ew 

i ndependent l y of  t he c i r cui t  cour t  but  benef i t i ng f r om i t s 

anal ysi s.   I d.   The bur den of  pr oof  i s on t he appel l ant  t o show 

t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s  di scr et i on i n 

gr ant i ng a l i t i gant ' s r i ght  t o di scover y.   Shi bi l ski  v.  St .  

Joseph' s Hosp.  of  Mar shf i el d,  I nc. ,  83 Wi s.  2d 459,  470- 71,  266 

N. W. 2d 264 ( 1978) .  

¶14 Det er mi ni ng whet her  t he c i r cui t  cour t  appl i ed t he 

cor r ect  l egal  st andar ds i n t hi s case r equi r es us t o i nt er pr et  

var i ous st at ut es,  i ncl udi ng Wi s.  St at .  §§ 905. 01 and 19. 85.   

St at ut or y i nt er pr et at i on i s a quest i on of  l aw,  whi ch we r evi ew 

de novo.   St at e v.  Waushar a Count y Bd.  of  Adj ust ment ,  2004 WI  

56,  ¶14,  271 Wi s.  2d 547,  679 N. W. 2d 514.   

¶15 St at ut or y i nt er pr et at i on begi ns wi t h t he t ext  of  t he 

st at ut e;  i f  t he meani ng of  t he st at ut e i s pl ai n,  t hi s cour t  

or di nar i l y  st ops t he i nqui r y.   St at e ex r el .  Kal al  v.  Ci r cui t  
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Cour t  f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s. 2d 633,  681 

N. W. 2d 110 ( c i t at i ons omi t t ed) .   " [ S] t at ut or y l anguage i s 

i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n i sol at i on 

but  as par t  of  a whol e;  i n r el at i on t o t he l anguage of  

sur r oundi ng or  c l osel y- r el at ed st at ut es;  and r easonabl y,  t o 

avoi d absur d or  unr easonabl e r esul t s. "   I d. ,  ¶46.   I f  a st at ut e 

i s ambi guous,  i . e. ,  capabl e of  bei ng under st ood i n mor e t han one 

way by r easonabl y wel l - i nf or med per sons,  t he cour t  may exami ne 

ext er nal  sour ces such as l egi s l at i ve hi st or y t o det er mi ne t he 

st at ut e' s meani ng.   I d. ,  ¶¶47- 48.   However ,  t he cour t  may al so 

consul t  ext r i nsi c sour ces " t o conf i r m or  ver i f y a pl ai n- meani ng 

i nt er pr et at i on. "   I d. ,  ¶51.  

I I I  

¶16 The pr ocedur al  post ur e of  t hi s  case gover ns t he l ens 

t hr ough whi ch we vi ew i t .   Al t hough t he Di st r i ct  at t empt s t o 

f r ame t hi s case as an open meet i ngs case,  t he or der  on appeal  i s  

a mot i on t o compel  i n t he cont ext  of  a st andar d Wi s.  St at .  

§ 804. 01 di scover y r equest .   Consequent l y,  § 804. 01 gover ns t hi s 

case.   Ther ef or e,  al t hough we wi l l  addr ess t he Di st r i ct ' s  c l ai ms 

of  an i mpl i c i t  pr i v i l ege and of  a " del i ber at i ve pr ocess 

pr i v i l ege"  under  t he c l osed meet i ngs st at ut e,  we wi l l  r evi ew 

t hose cl ai ms t hr ough t he appr opr i at e l ens,  bear i ng i n mi nd t hat  

t hi s i s ul t i mat el y a § 804. 01 di scover y case.  

A 

¶17 Wi sconsi n St at .  § 804. 01( 2) ( a) ,  whi ch set s f or t h t he 

gener al  scope of  al l owabl e di scover y,  st at es:  
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Par t i es may obt ai n di scover y r egar di ng any mat t er ,  not  
pr i v i l eged,  whi ch i s r el evant  t o t he subj ect  mat t er  
i nvol ved i n t he pendi ng act i on,  whet her  i t  r el at es t o 
t he c l ai m or  def ense of  t he par t y seeki ng di scover y or  
t o t he c l ai m or  def ense of  any ot her  par t y,  i ncl udi ng 
t he exi st ence,  descr i pt i on,  nat ur e,  cust ody,  condi t i on 
and l ocat i on of  any books,  document s,  or  ot her  
t angi bl e t hi ngs and t he i dent i t y and l ocat i on of  
per sons havi ng knowl edge of  any di scover abl e mat t er .   
I t  i s  not  gr ound f or  obj ect i on t hat  t he i nf or mat i on 
sought  wi l l  be i nadmi ssi bl e at  t he t r i al  i f  t he 
i nf or mat i on sought  appear s r easonabl y cal cul at ed t o 
l ead t o t he di scover y of  admi ssi bl e evi dence.  

The expr ess l anguage of  t hi s  st at ut e c l ear l y  pr ovi des t hat  

par t i es shal l  have access t o r el evant  i nf or mat i on,  i ncl udi ng 

i nf or mat i on t hat  may be i nadmi ssi bl e at  t r i al ,  so l ong as t hat  

i nf or mat i on i s not  " pr i v i l eged. "   I n t hi s case,  t he mer e f act  

t hat  t he i nf or mat i on Sands sought  was r el at ed t o t he cont ent s of  

a c l osed sessi on does not  mean t hat  such i nf or mat i on i s  

" pr i v i l eged. "   To expl ai n why,  we begi n by addr essi ng t he br oad 

nat ur e of  a l i t i gant ' s r i ght  t o di scover y.  

¶18 The r i ght  t o di scover y i s an essent i al  el ement  of  our  

adver sar y syst em.   I n or der  f or  our  adver sar y syst em t o 

ef f ect i vel y ensur e t he abi l i t y  of  l i t i gant s  t o uncover  t he 

t r ut h,  and t o seek and be accor ded j ust i ce,  i t  i s  our  

r esponsi bi l i t y  t o r ender  deci s i ons t hat  do no har m t o t he 

f undament al  and i mpor t ant  r i ght  of  l i t i gant s  t o access our  

cour t s.   I n Gl enn v.  Pl ant e,  2004 WI  24,  269 Wi s.  2d 575,  676 

N. W. 2d 413,  we el abor at ed upon t hese pr i nci pl es,  expl ai ni ng t he 

f undament al  i mpor t ance of  di scover y r i ght s:   

I n gener al ,  t he publ i c has a r i ght  t o ever y 
per son' s evi dence at  t r i al .   At  i t s  cor e,  t he 
adver sar y syst em i s based upon t he pr oposi t i on t hat  an 
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exami nat i on of  al l  of  t he per sons possessi ng r el evant  
i nf or mat i on,  whi ch wi l l  l ead t o t he di scover y of  al l  
of  t he r el evant  f act s,  wi l l  pr oduce a j ust  r esul t .   
Never t hel ess,  t hi s f undament al  l egal  pr i nci pl e i s 
t emper ed by const i t ut i onal ,  common l aw,  or  st at ut or y 
pr i v i l eges.   Because t he adver sar y syst em pl aces a 
pr emi um on t he di scover y of  r el evant  i nf or mat i on,  
cour t s ar e caut i ous not  t o over l y i nt er f er e wi t h t hi s 
goal .   

I d. ,  ¶20 ( c i t at i ons omi t t ed) .    

¶19 The par amet er s of  per mi ssi bl e di scover y ar e br oad by 

necessi t y.   As we have expl ai ned,  " [ t ] hi s br eadt h i s essent i al  

because t he pur pose of  di scover y i s i dent i cal  t o t he pur pose of  

our  t r i al  syst em——t he ascer t ai nment  of  t r ut h. "   Cr awf or d ex r el .  

Goodyear  v.  Car e Concept s,  I nc. ,  2001 WI  45,  ¶13,  243 Wi s.  2d 

119,  625 N. W. 2d 876.   See al so Uni t ed St at es v.  Ni xon,  418 U. S.  

683,  709- 10 ( 1974) ;  Shi bi l ski ,  83 Wi s.  2d at  466;  Davi son v.  St .  

Paul  Fi r e & Mar i ne I ns.  Co. ,  75 Wi s.  2d 190,  199,  248 N. W. 2d 433 

( 1977) .   We cannot  r ender  meani ngf ul  l egal  deci s i ons wi t hout  

f i r st  det er mi ni ng t he t r ue f act s of  each case.   " One of  t he 

f undament al  pol i c i es of  our  l aw,  and one whi ch domi nat es i n t he 

absence of  a speci al  pol i cy ar i s i ng i n par t i cul ar  t ypes of  

s i t uat i ons,  i s  t hat  t he j udi c i al  syst em and r ul es of  pr ocedur e 

shoul d pr ovi de l i t i gant s wi t h f ul l  access t o al l  r easonabl e 

means of  det er mi ni ng t he t r ut h. "   Jacobi  v.  Podevel s,  23 Wi s.  2d 

152,  156- 157,  127 N. W. 2d 73 ( 1964) .   

¶20 The quest  f or  t r ut h i n each case,  i n t ur n,  demands 

t hat  we al l ow l i t i gant s t o bui l d compl et e r ecor ds,  i nvest i gat i ng 

and pr epar i ng t hei r  cases t hor oughl y bef or e pr esent i ng t hei r  

cases t o f act - f i nder s.   As such,  we ar e even mor e l oat h t o 
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i mpose l i mi t at i ons upon di scover y t han we ar e t o l i mi t  publ i c 

access t o gover nment  r ecor ds.    

¶21 We must ,  t her ef or e,  t r ead car ef ul l y i n t he f ace of  

pot ent i al  t hr eat s t o a l i t i gant ' s pur sui t  of  t r ut h and j ust i ce.   

Such t hr eat s t o a l i t i gant ' s access t o t r ut h and j ust i ce may 

come i n t he f or m of  over l y  br oad cl ai ms of  evi dent i ar y 

pr i v i l ege.   I n a case emphasi z i ng t he f undament al  i mpor t ance of  

pr ot ect i ng access t o di scover y,  t he cour t  of  appeal s has 

expl ai ned t hat  " [ e] v i dent i ar y pr i v i l eges .  .  .  i nt er f er e wi t h 

t he t r i al ' s  sear ch f or  t he t r ut h,  and must  be st r i ct l y 

const r ued,  consi st ent  wi t h t he f undament al  t enet  t hat  t he l aw 

has t he r i ght  t o ever y per son' s evi dence. "   St at e v.  Echol s,  152 

Wi s.  2d 725,  736- 37,  449 N. W. 2d 320 ( Ct .  App.  1989) .    

¶22 I n r espect  of  t hese f undament al  pr i nci pl es whi ch l i e 

at  t he cor e of  di scover y r i ght s and ar e t he f oundat i on of  our  

adver sar y syst em,  we have hel d t hat  " [ p] r i v i l eges ar e t he 

except i on,  not  t he r ul e. "   Al t ,  224 Wi s.  2d at  85.   The scope of  

t hat  except i on i s t he subj ect  of  t hi s case.   

B 

¶23 Our  i nqui r y i nt o t he scope of  di scover y pr i v i l eges 

begi ns wi t h a l ook at  t he r el evant  st at ut or y l anguage r egar di ng 

pr i v i l eges.   Fi r st ,  Wi s.  St at .  § 804. 01( 2) ( a)  pr ovi des t hat  

par t i es may obt ai n r el evant  di scover y r egar di ng any mat t er ,  as 

l ong as i t  i s  " not  pr i v i l eged. "   Wi sconsi n St at .  § 905. 01,  i n 

t ur n,  descr i bes t he scope of  evi dent i ar y pr i v i l eges,  and st at es:  

Except  as pr ovi ded by or  i nher ent  or  i mpl i c i t  i n 
st at ut e or  i n r ul es adopt ed by t he supr eme cour t  or  
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r equi r ed by t he const i t ut i on of  t he Uni t ed St at es or  
Wi sconsi n,  no per son has a pr i v i l ege t o:  

( 1)  Ref use t o be a wi t ness;  or  

( 2)  Ref use t o di scl ose any mat t er ;  or  

( 3)  Ref use t o pr oduce any obj ect  or  wr i t i ng;  or  

( 4)  Pr event  anot her  f r om bei ng a wi t ness or  di sc l osi ng 
any mat t er  or  pr oduci ng any obj ect  or  wr i t i ng.  

( Emphasi s added. )  

¶24 The r emai nder  of  Chapt er  905 pr oceeds t o set  f or t h a 

number  of  expl i c i t  pr i v i l eges,  none of  whi ch appl y i n t hi s case.   

The Di st r i ct  does not  c l ai m t hat  any of  t he expl i c i t  st at ut or y 

pr i v i l eges cont ai ned wi t hi n ch.  905 appl y.   Rat her ,  t he 

Di st r i ct ' s  ar gument s ar e pr i mar i l y f ocused on a di f f er ent  

st at ut e,  Wi s.  St at .  § 19. 85,  whi ch i t  ar gues cont ai ns an 

i mpl i c i t  pr i v i l ege agai nst  di scl osur e of  c l osed meet i ng 

cont ent s.   Sect i on 19. 85 pr ovi des i n per t i nent  par t :  

( 1)  Any meet i ng of  a gover nment al  body,  upon mot i on 
dul y made and car r i ed,  may be convened i n c l osed 
sessi on under  one or  mor e of  t he exempt i ons pr ovi ded 
i n t hi s sect i on.   The mot i on shal l  be car r i ed by a 
maj or i t y vot e i n such manner  t hat  t he vot e of  each 
member  i s ascer t ai ned and r ecor ded i n t he mi nut es.   No 
mot i on t o convene i n c l osed sessi on may be adopt ed 
unl ess t he chi ef  pr esi di ng of f i cer  announces t o t hose 
pr esent  at  t he meet i ng at  whi ch such mot i on i s made,  
t he nat ur e of  t he busi ness t o be consi der ed at  such 
cl osed sessi on,  and t he speci f i c  exempt i on or  
exempt i ons under  t hi s subsect i on by whi ch such cl osed 
sessi on i s c l ai med t o be aut hor i zed.   Such 
announcement  shal l  become par t  of  t he r ecor d of  t he 
meet i ng.   No busi ness may be t aken up at  any c l osed 
sessi on except  t hat  whi ch r el at es t o mat t er s cont ai ned 
i n t he chi ef  pr esi di ng of f i cer ' s announcement  of  t he 
c l osed sessi on.  .  .  .   
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The Di st r i ct ' s  ar gument  t hat  t he above st at ut or y l anguage 

cr eat es an evi dent i ar y pr i v i l ege r el i es i n par t  on a pr emi se 

t hat  r eadi ng such a pr i v i l ege i nt o § 19. 85 i s aut hor i zed by t he 

above " i nher ent  or  i mpl i c i t "  l anguage of  Wi s.  St at .  § 905. 01.    

¶25 Sands,  i n t ur n,  ar gues t hat  t he open meet i ngs l aw does 

not  cr eat e such an i mpl i c i t  or  i nher ent  pr i v i l ege.   Sands seeks 

t o r ei nst at e t he j udgment  of  t he c i r cui t  cour t  i n t hi s case,  

whi ch r ej ect ed t he Di st r i ct ' s  c l ai m t o an i mpl i c i t  pr i v i l ege 

under  Wi s.  St at .  § 19. 85,  r ul i ng i nst ead t hat  par t i es t o 

l i t i gat i on ar e gener al l y ent i t l ed t o evi dence and t hat  no 

i nher ent  pr i v i l ege pr ecl udes such di scover y i n t hi s case.   

¶26 Bef or e t ur ni ng t o Wi s.  St at .  § 19. 85,  we l ook at  t he 

st at ut e aut hor i z i ng pr i v i l eges,  Wi s.  St at .  § 905. 01.   Our  t ask 

i s f i r st  t o det er mi ne t he meani ng of  t he " i nher ent  or  i mpl i c i t "  

pr i v i l ege l anguage i n § 905. 01.  

¶27 To t he ext ent  t hat  t her e may be any ambi gui t y cr eat ed 

by t he l anguage of  Wi s.  St at .  § 905. 01' s " i nher ent  or  i mpl i c i t "  

pr i v i l ege pr ovi s i on,  we f i nd gui dance i n t he Judi c i al  Counci l  

Commi t t ee' s not e t o t he st at ut e.   The Judi c i al  Counci l  not e 

pr ovi des i n per t i nent  par t :  

The phr ase " or  i nher ent  or  i mpl i c i t  i n st at ut e"  i s 
desi gned t o i nsur e t hat  t he " wor k pr oduct "  i mmuni t y 
r ul e and t he i nt er pr et at i ons of  s.  19. 21 [ 19. 35]  ar e 
unaf f ect ed.   The Wi sconsi n " wor k pr oduct "  i mmuni t y 
r ul e l i ke t he f eder al  r ul e or i gi nat es i n t he di scover y 
st at ut es.   However ,  t he f eder al  r ul e has now been 
i ncor por at ed expr essl y i n r evi sed Rul e 26( b) ( 3)  of  t he 
Feder al  Rul es of  Ci v i l  Pr ocedur e.   Wi sconsi n does not  
appear  t o be i nconsi st ent  wi t h t hi s manner  of  
r est r i ct i ng pr i v i l eges.   Common l aw pr i v i l eges,  not  
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or i gi nat i ng i n t he const i t ut i on,  coul d not  be enl ar ged 
on a case by case basi s.   [ Ci t at i ons omi t t ed. ]  

Thi s sect i on r ecogni zes t hat  t her e ar e ot her  st at ut or y 
pr i v i l eges t hat  ar e not  i ncl uded i n t hi s chapt er .   
However ,  t hey ar e pr ovi ded f or  i n ot her  st at ut or y 
pr ovi s i ons.  .  .  .   

The r i ght  of  a member  of  t he publ i c t o i nspect  publ i c 
document s as speci f i ed i n s.  19. 21 [ 19. 35]  ( f or mer l y 
s.  18. 01)  r emai ns subj ect  t o t he pr ocedur e out l i ned i n 
St at e ex r el .  Youmans v.  Owens,  28 Wi s.  2d 672,  137 
N. W. 2d 470 ( 1965) ,  modi f i ed and r ehear i ng deni ed 28 
Wi s.  2d 672,  139 N. W. 2d 241 ( 1965)  and Beckon v.  
Emer y,  36 Wi s.  2d 510,  153 N. W. 2d 501 ( 1967) .   

Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 905. 01,  59 

Wi s.  2d R101- 102 ( emphasi s added) .   Thi s Judi c i al  Counci l  not e 

r eveal s t hat  t he " i nher ent  or  i mpl i c i t "  l anguage i n t he Rul e i s 

qui t e nar r ow i n scope and was i ncl uded by t hi s cour t  t o pr eser ve 

a par t i cul ar  wor k pr oduct  pr i v i l ege al r eady r ecogni zed at  t he 

t i me t hi s l anguage was added t o t he st at ut e,  whi l e l eavi ng ot her  

pr i v i l eges t o be pr ovi ded f or  mor e expr essl y i n ot her  st at ut or y 

pr ovi s i ons ( asi de f r om pr i v i l eges agai nst  Wi s.  St at .  § 19. 35 

open r ecor ds r equest s t hat  ar e st i l l  gover ned by a common l aw 

bal anci ng t est ) .   

¶28 Thi s Judi c i al  Counci l  not e' s di scussi on of  t he meani ng 

of  Wi s.  St at .  § 905. 01' s " i nher ent  or  i mpl i c i t "  l anguage was 

expl ai ned by Just i ce Br adl ey' s di ssent i ng opi ni on i n Al t :  

Accor di ng t o t he Judi c i al  Counci l ' s  not es on Wi s.  
St at .  § 905. 01,  t he phr ase " i nher ent  or  i mpl i c i t "  was 
i nser t ed,  not  t o gi ve a cour t  some devi ce wi t h whi ch 
t o " i nt er pr et "  addi t i onal  pr i v i l eges.   Rat her ,  t he 
not es st r ongl y suggest  t hat  t he phr ase was i nser t ed 
sol el y t o pr ot ect  t he " wor k- pr oduct  pr i v i l ege" ——a 
pr i v i l ege t he cour t  cr eat ed pr i or  t o 1973 i n St at e ex 
r el .  Dudek v.  Ci r cui t  Cour t ,  34 Wi s.  2d 559,  150 
N. W. 2d 387 ( 1967) .  .  .  .   
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Thi s l at t er  i nt er pr et at i on i s consi st ent  wi t h t he 
t enor  of  t he r ul e:   new pr i v i l eges ar e not  t o be 
cr eat ed except  by l egi s l at i on or  Supr eme Cour t  r ul e.   
Davi son v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  75 Wi s.  2d 
190,  205- 06,  248 N. W. 2d 433 ( 1977) .   Wi sconsi n St at .  
§ 905. 01 i s not  a l i cense f or  cour t s t o cr eat e,  
modi f y,  or  expand pr i v i l eges;  t hat  t ask must  be 
accompl i shed by l egi s l at i ve or  r ul e- maki ng act i on.  

Al t ,  224 Wi s.  2d at  101 n.  2 ( Br adl ey,  J. ,  di ssent i ng) . 8   

¶29 Davi son was a t or t  case agai nst  a hospi t al  whi ch 

r eached our  cour t  on appeal  af t er  t he c i r cui t  cour t  r ef used t o 

r ecogni ze a common l aw or  st at ut or y t est i moni al  pr i v i l ege 

pr ot ect i ng t he pr oceedi ngs and r epor t s of  cer t ai n hospi t al  

commi t t ees f r om di scl osur e t hr ough di scover y.   Davi son,  75 Wi s.  

2d at  192- 94.   Thi s cour t  r ej ect ed t he hospi t al ' s  c l ai ms t o a 

common l aw pr i v i l ege as unsuppor t ed by any l egal  aut hor i t y.   I d.  

at  201- 02.   As t o t he c l ai med st at ut or y pr i v i l ege,  t he hospi t al  

i n Davi son ar gued t hat  l anguage i n t he admi ni st r at i ve code9 

i ndi cat es a c l ear  l egi s l at i ve i nt ent  t o keep t he commi t t ee' s 

r epor t s and pr oceedi ngs conf i dent i al ,  t her eby af f or di ng a 

pr i v i l ege agai nst  di scover y under  Wi s.  St at .  § 905. 02' s l anguage 

r ecogni z i ng pr i v i l eges " i f  pr ovi ded by l aw. "   I d.  at  196.   Thi s 

cour t  r ej ect ed t hat  c l ai m,  expl ai ni ng t hat  § 905. 02 codi f i es 

                                                 
8 The maj or i t y opi ni on i n Bur net t  v.  Al t ,  224 Wi s.  2d 72,  

589 N. W. 2d 21 ( 1999) ,  di d not  s i mi l ar l y addr ess t he meani ng of  
t he Judi c i al  Counci l  not e,  and no ot her  Wi sconsi n case has 
addr essed t he meani ng of  t he " i nher ent  or  i mpl i ed"  c l ause of  t he 
Rul e as expl ai ned i n t he Judi c i al  Counci l  not e.  

9 Sect i on H24. 04( 1) ( n)  of  t he Wi sconsi n Admi ni st r at i ve Code 
r equi r ed t he hospi t al  t i ssue commi t t ee t o i ssue i t s f i ndi ngs i n 
a coded f or m whi ch di scusses cases i n hypot het i cal  t er ms.   See 
Davi son v.  St .  Paul  Fi r e & Mar i ne I ns.  Co. ,  75 Wi s.  2d 190,  195-
96,  248 N. W. 2d 433 ( 1977) .  
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onl y t hose pr i v i l eges t hat  ar e speci f i cal l y and unequi vocal l y 

gr ant ed,  t hat  t hi s cour t  has consi st ent l y i nt er pr et ed such 

pr i v i l eges st r i ct l y and nar r owl y,  and t hat  t her e i s no st at ut or y 

r i ght  of  t est i moni al  pr i v i l ege pr ot ect i ng t he document s i n 

quest i on f r om di scover y.   I d.  at  195- 201.   Fi nal l y,  t hi s cour t  

r ej ect ed t he hospi t al ' s  suggest i on t hat  t hi s cour t  i s  aut hor i zed 

t o cr eat e a pr i v i l ege j udi c i al l y  on a case- by- case basi s,  

expl ai ni ng t hat  i f  t he sought - af t er  pr i v i l ege ar i ses f r om common 

l aw,  i t  must  be adopt ed by supr eme cour t  r ul e or  by st at ut e.   

I d.  at  205- 06.   

¶30 Al t hough i n Davi son t he r ul e t hat  st at ut or y pr i vi l eges 

must  be speci f i cal l y and unequi vocal l y gr ant ed was di scussed i n 

t er ms of  Wi s.  St at .  § 905. 02,  t he Judi c i al  Counci l  not e t o Wi s.  

St at .  § 905. 01 cl ar i f i es t hat  t hi s pr i nci pl e i s embr aced as wel l  

i n § 905. 01,  whi ch added t he phr ase " i nher ent  or  i mpl i c i t "  onl y 

f or  t he pur pose of  " i nsur [ i ng]  t hat  t he ' wor k pr oduct '  i mmuni t y 

r ul e and t he i nt er pr et at i ons of  [ Wi s.  St at .  § 19. 35]  ar e 

unaf f ect ed, "  whi l e ot her  st at ut or y pr i v i l eges may st i l l  be 

speci f i cal l y pr ovi ded f or  i n ot her  st at ut or y pr ovi s i ons.   

Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 905. 01,  59 

Wi s.  2d R101- 102.    

¶31 I n addi t i on,  t he under l y i ng emphasi s i n Davi son on t he 

nar r ow and l i mi t ed nat ur e of  pr i v i l eges agai nst  di scover y i s 

consi st ent  wi t h t he appr oach t aken acr oss t he count r y.   I n 

Davi son,  t hi s cour t  quot ed t he f ol l owi ng passage f r om t he U. S.  

Supr eme Cour t  deci s i on i n Ni xon:   " ' .  .  .  t hese except i ons t o 

t he demand f or  ever y man' s evi dence ar e not  l i ght l y cr eat ed nor  
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expansi vel y const r ued,  f or  t hey ar e i n der ogat i on of  t he sear ch 

f or  t r ut h. ' "   Davi son,  75 Wi s.  2d at  199 ( quot i ng Ni xon,  418 

U. S.  at  709- 10) ; 10 see al so Shi bi l ski ,  83 Wi s.  2d at  466.  

¶32 Even wher e a st at ut e cont ai ns conf i dent i al i t y  

r equi r ement s,  an evi dent i ar y pr i v i l ege i s not  necessar i l y  

cr eat ed as a r esul t ,  because " ' conf i dent i al '  and ' l egal  

pr i v i l ege'  ar e ver y di f f er ent "  concept s.   Cust odi an of  Recor ds 

f or  LTSB v.  St at e,  2004 WI  65,  ¶¶14- 15,  272 Wi s.  2d 208,  680 

N. W. 2d 792.   Legal  pr i v i l ege i s a br oader  concept  t han 

conf i dent i al i t y .   Whi l e conf i dent i al  dat a i s " meant  t o be kept  

secr et , "  l egal  pr i v i l ege i ncl udes " t he l egal  r i ght  not  t o 

pr ovi de cer t ai n dat a when f aced wi t h a val i d subpoena. "   I d. ,  

¶15.   Si mi l ar l y,  even t hough t he Uni f or m Tr ade Secr et s Act ,  Wi s.  

St at .  § 804. 01( 3) ( a) 7. ,  cr eat es conf i dent i al i t y  pr ot ect i ons f or  

t r ade secr et s,  i t  al so pr ovi des t hat  t r ade secr et s,  " or  ot her  

conf i dent i al  r esear ch,  devel opment ,  or  commer ci al  i nf or mat i on 

not  be di scl osed or  be di scl osed onl y i n a desi gnat ed way[ , ] "  

may nonet hel ess be subj ect  t o di scover y i n a l awsui t ,  wi t h 

pr ot ect i ve or der s avai l abl e t o pr ot ect  conf i dent i al i t y .   

¶33 As such,  as a gener al  r ul e,  and even i n t he case of  

conf i dent i al  i nf or mat i on,  t he scope of  al l owabl e di scover y i s 

                                                 
10 The Supr eme Cour t  i n Uni t ed St at es v.  Ni xon,  418 U. S.  683 

( 1974) ,  was emphat i c i n r ul i ng t hat  pr i v i l eges must  not  be 
l i ght l y cr eat ed or  expansi vel y const r ued,  bei ng i n der ogat i on of  
t he sear ch f or  t r ut h.   The dec i s i on dr amat i cal l y i l l ust r at ed 
t hat  even t he conf i dent i al  communi cat i ons of  t he Pr esi dent  of  
t he Uni t ed St at es ar e not  aut omat i cal l y pr i v i l eged and shi el ded 
f r om di scover y r equest s.   
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necessar i l y  br oad,  bei ng cent r al  t o t he cor e pur pose and 

pr i nci pl es of  our  adver sar y syst em.   Ef f or t s  t o cur t ai l  a 

l i t i gant ' s quest  f or  t r ut h shoul d not  be l i ber al l y r ewar ded,  but  

must  be scr ut i ni zed wi t h caut i on and an eye t owar d pr eser vi ng 

t he pr i nci pl es of  our  adver sar y syst em.  

C 

¶34 Havi ng expl ai ned t he br oad access t o i nf or mat i on 

accor ded by our  di scover y st at ut es and t he cont r ast i ng nar r ow 

nat ur e of  t he pr i v i l eges t hat  may be cl ai med i n t he f ace of  

di scover y r equest s,  we now addr ess t he par t i cul ar  st at ut es t hat  

ar e mor e di r ect l y i mpl i cat ed by t he Di st r i ct ' s  pr i v i l ege 

ar gument :   t he open meet i ngs l aw and t he cl osed sessi on 

exempt i ons t her et o.    

¶35 Wi sconsi n' s open meet i ng l aws,  l i ke our  di scover y 

st at ut es,  r ef l ect  our  St at e' s pol i cy of  a st r ong pr esumpt i on i n 

f avor  of  openness and access.   Wi sconsi n St at .  § 19. 81,  t he 

of f i c i al  " Decl ar at i on of  pol i cy"  of  t he open meet i ngs subchapt er  

under  whi ch Wi s.  St at .  § 19. 85 f al l s,  expl i c i t l y  descr i bes t he 

i nt ent  of  t he l egi s l at ur e and pol i cy under l y i ng t he open 

meet i ngs l aw as f ol l ows:   

( 1)  I n r ecogni t i on of  t he f act  t hat  a r epr esent at i ve 
gover nment  of  t he Amer i can t ype i s dependent  upon an 
i nf or med el ect or at e,  i t  i s  decl ar ed t o be t he pol i cy 
of  t hi s st at e t hat  t he publ i c i s ent i t l ed t o t he 
f ul l est  and most  compl et e i nf or mat i on r egar di ng t he 
af f ai r s of  gover nment  as i s compat i bl e wi t h t he 
conduct  of  gover nment al  busi ness.  

The subchapt er ' s decl ar at i on of  pol i cy pr oceeds t o f ur t her  

expl ai n t hat  t he pol i cy of  t he open meet i ngs subchapt er  i s al so 
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" [ t ] o i mpl ement  and ensur e t he publ i c pol i cy her ei n expr essed,  

al l  meet i ngs of  al l  s t at e and l ocal  gover nment al  bodi es shal l  be 

publ i c l y hel d i n pl aces r easonabl y accessi bl e t o member s of  t he 

publ i c and shal l  be open t o al l  c i t i zens at  al l  t i mes unl ess 

ot her wi se expr essl y pr ovi ded by l aw. "   Wi s.  St at .  § 19. 81( 2) .  

 ¶36 Thi s decl ar at i on of  pol i cy under scor es t he gener al  

t enor  of  t he open meet i ngs st at ut e:   a r ecogni t i on t hat  meet i ngs 

of  gover nment al  bodi es must  be mor e open t o t he publ i c t han 

meet i ngs of  nongover nment al  bodi es.   Those nongover nment al  

bodi es'  meet i ngs t hat  ar e not  open t o t he publ i c ar e st i l l  

gener al l y subj ect  t o l i t i gat i on di scover y r equest s.   I t  woul d be 

i ncongr uous wi t h t he c l ear  pol i cy ar t i cul at ed i n t he open 

meet i ngs st at ut e f or  t he l egi s l at ur e t o i ncl ude i n t he open 

meet i ngs st at ut e,  whi ch gener al l y hol ds gover nment al  bodi es t o a 

hi gher  degr ee of  scr ut i ny and openness t han nongover nment al  

bodi es,  a pr i v i l ege agai nst  l i t i gat i on di scover y t o whi ch onl y  

gover nment al  bodi es,  not  nongover nment al  bodi es,  ar e ent i t l ed.     

¶37 Fur t her mor e,  t he c l osed sessi on exempt i ons t o t he open 

meet i ngs l aw ar e l i mi t ed i n scope,  conf i ned t o t hose speci f i c  

cont ext s l i s t ed i n Wi s.  St at .  § 19. 85( 1) ( a) - ( j ) .   Even i n t hose 

cont ext s,  t he st at ut e onl y per mi t s,  but  does not  r equi r e,  

meet i ngs t o convene i n c l osed sessi on,  i . e. ,  wi t h member s of  t he 

publ i c not  al l owed t o at t end.   See Wi s.  St at .  § 19. 85( 1) ( cer t ai n 

gover nment al  meet i ngs " may be convened i n c l osed sessi on under  

one or  mor e of  t he exempt i ons pr ovi ded i n t hi s sect i on"  and a 

" c l osed sessi on may be hel d f or  any of  t he f ol l owi ng 

pur poses.  .  . " ) ( emphasi s added) .    
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 ¶38 The par t i cul ar  c l osed sessi on pr ovi s i on at  i ssue i n 

t hi s case i s Wi s.  St at .  § 19. 85( 1) ( c) ,  whi ch al l ows cl osed 

sessi ons f or  t he pur pose of  " [ c] onsi der i ng empl oyment ,  

pr omot i on,  compensat i on or  per f or mance eval uat i on dat a of  any 

publ i c empl oyee over  whi ch t he gover nment al  body has 

j ur i sdi ct i on or  exer ci ses r esponsi bi l i t y . "   We di sagr ee wi t h t he 

cour t  of  appeal s '  concl usi on t hat  " a pr i v i l ege of  non- di scl osur e 

i s i mpl i c i t  wi t hi n t hi s st at ut e. "   Sands,  298 Wi s.  2d 534,  ¶10.   

  ¶39 Cour t s i n ot her  st at es wi t h s i mi l ar  st at ut es t hat  have 

addr essed t hi s i ssue have r ej ect ed such an appr oach t hat  equat es 

t he cr eat i on of  c l osed sessi on exempt i ons f r om open meet i ngs 

l aws wi t h t he cr eat i on of  c l osed meet i ng di scover y pr i v i l eges.   

See,  e. g. ,  Count y Comm' r s f or  St .  Mar y ' s Count y v.  Lacer ,  903 

A. 2d 378,  387 ( Md.  2006) ( uphol di ng ci r cui t  cour t  or der  

per mi t t i ng di scover y r el at ed t o t he st at ement s and act i ons of  a 

count y boar d dur i ng a c l osed sessi on meet i ng) ;  St at e ex r el .  

Upper  Republ i can Nat ur al  Res.  Di st .  v.  Di st .  Judges of  t he Di st .  

Ct .  f or  Chase Count y,  728 N. W. 2d 275,  279- 81 ( Neb.  

2007) ( concl udi ng t hat  t her e i s no pr i v i l ege f or  communi cat i ons 

by v i r t ue of  t he communi cat i ons havi ng been made dur i ng a c l osed 

sessi on) ;  Spr i ngf i el d Local  Sch.  Di st .  Bd.  of  Ed.  v.  Ohi o Ass' n 

of  Pub.  Sch.  Empl oyees,  667 N. E. 2d 458,  467 ( Ohi o Ct .  App.  

1995) ( " t her e i s no absol ut e pr i v i l ege t o be accor ded di scussi ons 

hel d i n execut i ve sessi on [ al t hough]  a t r i al  cour t ,  i n i t s 

di scr et i on,  may l i mi t  di scover y" ) .   See al so Di l l on v.  Ci t y of  

Davenpor t ,  366 N. W. 2d 918,  921 ( I owa 1985) :  
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Whi l e sect i on 28A. 5 pr ovi des speci f i c  di r ect i on 
concer ni ng t he pr eser vat i on of  t he occur r ences i n a 
c l osed sessi on and det ai l s t he ext ent  t o whi ch t he 
mi nut es or  a r ecor di ng of  t he meet i ng may be 
di scl osed,  i t  does not  speci f y  t hat  t he di scussi ons at  
t he c l osed meet i ng acqui r e t he st at us of  conf i dent i al  
communi cat i ons whi ch ar e pr i v i l eged f r om any use ot her  
t han t hat  speci f i ed.   Subsect i on 28A. 5( 4)  does pr ovi de 
t hat  such mat t er s " shal l  be seal ed and shal l  not  be 
publ i c r ecor ds open t o publ i c i nspect i on, "  except  i n 
an enf or cement  act i on af t er  exami nat i on by t he cour t  
i n camer a;  t hi s i s not  an enf or cement  act i on.   On t he 
ot her  hand,  our  di scover y r ul e pr ovi des t hat  t he 
par t i es " may obt ai n di scover y r egar di ng any mat t er ,  
not  pr i v i l eged,  whi ch i s r el evant  t o t he subj ect  
mat t er  i nvol ved i n t he pendi ng act i on. "   I owa R.  Ci v.  
P.  122( a) .    

¶40 Even I l l i noi s,  a st at e t hat  gr ant s qual i f i ed i mmuni t y  

t o some t ypes of  c l osed sessi on communi cat i ons,  does so i n a 

manner  t hat  pr eser ves any di scover y r i ght s t o whi ch a l i t i gant  

may be ent i t l ed.   I n a dec i s i on concl udi ng t hat  l abor -

negot i at i ng st r at egy sessi ons wer e ent i t l ed t o a t ype of  

pr i v i l ege agai nst  di scover y r equest s,  t he I l l i noi s Supr eme Cour t  

was car ef ul  t o l i mi t  t hat  pr i v i l ege t o a qual i f i ed pr i v i l ege 

whi ch st i l l  al l ows l i t i gant s access t o t he r equest ed i nf or mat i on 

t hr ough an i n camer a i nspect i on,  af t er  t he par t y seeki ng 

di scl osur e of  t he pr i v i l eged i nf or mat i on shows a " ' compel l i ng 

necessi t y '  f or  t he speci f i c  i nf or mat i on r equest ed. "   I l l i noi s 

Educ.  Labor  Rel at i ons Bd.  v.  Homer  Cmt y.  Consol .  Di st . ,  547 

N. E. 2d 182,  187- 88 ( I l l .  1989) .   I n a l at er  deci s i on,  t he cour t  

s i mi l ar l y r ecogni zed t hat  " i t  i s unj ust  t o af f or d t he gover nment  

t he benef i t  of  wi t hhol di ng r el evant  evi dence whi l e r equi r i ng i t s  

opponent  t o adher e t o t he est abl i shed r ul es of  open di scover y. "   
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Peopl e ex r el .  Bi r ket t  v.  Ci t y  of  Chi cago,  705 N. E. 2d 48,  52 

( I l l .  1998) .    

¶41 We f i nd par t i cul ar l y compel l i ng t he exami nat i on of  

t hi s i ssue by t he Nebr aska Supr eme Cour t ,  whi ch hel d t hat  i t s 

open meet i ngs act  di d not ,  by i ncl udi ng a c l osed sessi on 

except i on,  t her eby cr eat e a c l osed sessi on di scover y pr i v i l ege 

i n Upper  Republ i can NRD.   I n t hat  case,  a nonpr of i t  or gani zat i on 

cal l ed Wat er Cl ai m,  al ong wi t h sever al  concer ned r esi dent s of  a 

nat ur al  r esour ces di st r i ct ,  sued t he Upper  Republ i can Nat ur al  

Resour ces Di st r i ct  ( NRD)  and i t s boar d of  di r ect or s f or  a 

v i ol at i on of  Nebr aska' s Open Meet i ngs Act .   Upper  Republ i can 

NRD,  728 N. W. 2d at  277- 78.   When t he pl ai nt i f f s at t empt ed t o 

depose some of  t he def endant s,  t he def endant s f i l ed a mot i on i n 

l i mi ne,  ar gui ng i n par t  t hat  di scussi ons hel d i n c l osed sessi on 

ar e exempt  f r om di scover y because t hey ar e conf i dent i al .   I d.  at  

278.   I n r esponse,  t he pl ai nt i f f s f i l ed a mot i on t o compel ,  

whi ch t he pr esi di ng j udge gr ant ed,  expl ai ni ng t hat   

[ i ] f  t he Cour t  wer e t o r ul e i n t he [ def endant s ' ]  f avor  
on t hi s mat t er ,  i t  woul d pr event  any l awsui t ,  at  any 
t i me,  c l ai mi ng a v i ol at i on of  t he Open Meet i ngs [ Act ]  
t o move f or war d because al l  of  t he evi dence i nvol ved 
i n t he v i ol at i on of  t he Open Meet i ngs [ Act ]  was at  t he 
meet i ng hel d i n pr i vat e.  

I d.    

¶42 I n a mandamus act i on,  t he Nebr aska Supr eme Cour t  

af f i r med,  appl y i ng a t hor ough anal ysi s of  t he r el at i onshi p 

bet ween cl osed sessi on exempt i ons t o open meet i ngs l aws and 

pr i v i l eges agai nst  di scover y,  whi ch t he cour t  expl ai ned ar e 

necessar i l y  di st i nct  concept s.   I d.  at  279- 81.   The cour t  
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expl ai ned t hat  i t s st at e' s publ i c meet i ngs l aws ar e l i ber al l y 

const r ued t o f ul f i l l  t he obj ect i ve of  openness i n f avor  of  t he 

publ i c,  whi l e c l osed sessi on pr ovi s i ons ar e nar r owl y and 

st r i ct l y const r ued.   I d.  at  279.   The cour t  cont r ast ed t he 

expr ess l anguage cr eat i ng di scover y pr i v i l eges i n ot her  cont ext s  

wi t h t he l ack of  any compar abl e l anguage i n i t s st at e' s open 

meet i ngs act  i ndi cat i ng t hat  t he Nebr aska l egi s l at ur e " i nt ended 

t o cr eat e an absol ut e pr i v i l ege f or  al l  communi cat i ons occur r i ng 

whi l e a publ i c body i s i n a c l osed sessi on. "   I d.  at  279- 80.  

¶43 Af t er  concl udi ng t her e was no expl i c i t  pr i v i l ege i n 

t he t ext  of  t he st at ut e or  evi dence of  l egi s l at i ve i nt ent  t o 

cr eat e such a pr i v i l ege,  t he cour t  expl or ed t he st r ong pol i cy 

r easons f or  not  denyi ng di scover y access t o c l osed sessi on 

cont ent s:  

Our  concl usi on i s al so based on t he f act  t hat  i f  t hese 
communi cat i ons wer e pr i v i l eged sol el y because t hey 
occur r ed dur i ng a c l osed sessi on,  a pr i vat e l i t i gant  
woul d be l ef t  wi t hout  t he abi l i t y  t o chal l enge t he 
val i di t y of  t he publ i c body' s act i ons dur i ng a c l osed 
sessi on.   To det er mi ne whet her  a publ i c body,  i n a 
c l osed sessi on,  has act ed out si de of  i t s  aut hor i t y,  a 
pr i vat e l i t i gant  must  have access t o t hose 
communi cat i ons by means of  a l egi t i mat e di scover y 
r equest .   To concl ude ot her wi se woul d,  i n essence,  
i mmuni ze a publ i c body f r om any chal l enge r el at i ng t o 
t he pr opr i et y of  i t s  c l osed sessi on.  

I d.  at  280.   

¶44 Li ke t he Nebr aska Supr eme Cour t ,  we f i nd no l anguage 

i n our  own open meet i ngs l aws i ndi cat i ng t hat  our  l egi s l at ur e 

i nt ended t o cr eat e a br oad di scover y pr i v i l ege f or  

communi cat i ons occur r i ng i n c l osed sessi ons of  gover nment al  
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bodi es,  i n cont r ast  wi t h t he numer ous ot her  pr i v i l eges t hat  

expl i c i t l y  ar e pr ovi ded f or  i n our  di scover y st at ut es.   

¶45 To t he cont r ar y,  t he l anguage of  Wi s.  St at .  § 19. 85 

does not  descr i be t he cont ent s of  c l osed meet i ngs as ei t her  

secr et 11 or  exempt  f r om di scover y.   I n addi t i on,  t he t ext  of  

§ 19. 85 al l owi ng cl osed meet i ngs i n some ci r cumst ances i s 

per mi ssi ve,  not  mandat or y.   We wi l l  not  i nf er  a mandat or y  

di scover y pr i v i l ege f or  c l osed sessi on cont ent s when t he cl osed 

sessi on st at ut e i t sel f  speaks i n per mi ssi ve t er ms,  not  r equi r i ng 

any meet i ng t o be cl osed i n t he f i r st  pl ace.  

¶46 Most  i mpor t ant l y,  as we have expl ai ned,  t he r i ght s of  

pr i vat e l i t i gant s t o engage i n l egi t i mat e di scover y r equest s ar e 

cr i t i cal  t o t he f unct i oni ng of  our  t r ut h and t r anspar ency-

f ocused adver sar y syst em.   Whi l e cer t ai n gover nment  bodi es may 

be ent i t l ed t o have some meet i ngs c l osed t o t he gener al  publ i c,  

we do not  v i ew such per mi ssi ve l i mi t at i ons upon t he physi cal  

pr esence of  t he gener al  publ i c at  meet i ngs t o j ust i f y 

aut omat i cal l y mandat i ng t he deni al  of  di scover y t o l i t i gant s 

whose r i ght s such meet i ngs may di r ect l y af f ect .    

                                                 
11 Whi l e we r ecogni ze t hat  Wi s.  St at .  § 19. 81( 3) ,  i n 

conf or mance wi t h Ar t i c l e I V,  sect i on 10 of  t he Wi sconsi n 
Const i t ut i on,  al l ows f or  secr ecy wi t hi n each house of  t he 
l egi s l at ur e when t he publ i c  wel f ar e r equi r es i t ,  t hese 
pr ovi s i ons ar e not  i mpl i cat ed i n t hi s case.   Despi t e our  
r ecogni t i on of  t he secr ecy pr ovi s i ons of  § 19. 81( 3)  and our  
expl anat i on t hat  t he subsect i on i s not  at  i ssue i n t hi s case,  
t he di ssent  suggest s t hat  our  opi ni on somehow i gnor es or  l i mi t s 
bot h t he l egi s l at i ve secr ecy pr ovi s i on of  § 19. 81( 3)  and ot her  
expl i c i t  exempt i ons of  t he open meet i ngs st at ut e.   See di ssent ,  
¶¶50- 53.   We agai n emphasi ze t hat  we do not  addr ess t hat  i ssue.  
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¶47 Consi st ent  wi t h deci s i ons i n ot her  st at es t hat  have 

addr essed t hi s i ssue,  we t her ef or e concl ude t hat  i n al l owi ng 

gover nment al  bodi es t o conduct  c l osed sessi ons i n l i mi t ed 

c i r cumst ances,  Wi s.  St at .  § 19. 85 does not  t her eby cr eat e a 

bl anket  pr i v i l ege shi el di ng cl osed sessi on cont ent s f r om 

di scover y.    

¶48 Whi l e our  hol di ng her e i s consi st ent  wi t h t he 

concl usi ons r eached by ot her  st at es,  i t  i s  al so consi st ent  wi t h 

our  own past  deci s i ons such as LTSB,  i n whi ch t hi s cour t  

expl ai ned t hat  " not  al l  conf i dent i al  dat a i s t hat  over  whi ch t he 

cust odi an or  owner  may asser t  a pr i v i l ege. "   LTSB,  272 Wi s.  2d 

208,  ¶15 ( c i t at i ons omi t t ed) . 12  Thus,  j ust  because a meet i ng may 

                                                 
12 We not e t hat  our  hol di ng i s al so consi st ent  wi t h t he 

appr oach t aken i n open r ecor ds cases i n t hi s st at e.   I n 
Wi sconsi n St at e Jour nal  v.  Uni ver si t y of  Wi sconsi n- Pl at t evi l l e,  
160 Wi s.  2d 31,  38,  465 N. W. 2d 266 ( Ct .  App.  1990) ,  t he cour t  of  
appeal s hel d t hat  " [ i ] t  does not  f ol l ow t hat ,  s i mpl y because 
meet i ngs wer e pr oper l y c l osed under  sec.  19. 85( 1) ( f ) ,  St at s. ,  
document s compi l ed i n conj unct i on wi t h t hose meet i ngs ar e exempt  
f r om di scl osur e under  sec.  19. 35( 1) . "   I n Zel l ner  v.  Cedar bur g 
School  Di st r i ct ,  2007 WI  53,  ¶48,  300 Wi s.  2d 290,  731 N. W. 2d 
240,  t hi s cour t  s i mi l ar l y hel d t hat  al t hough a set t l ement  
meet i ng bet ween Zel l ner  and t he Di st r i ct  i n t hat  case " was 
cl osed t o t he publ i c,  i t  does not  f ol l ow t hat  r ecor ds whi ch wer e 
compi l ed i n conj unct i on wi t h t hat  meet i ng ar e aut omat i cal l y 
exempt  f r om r el ease under  t he Open Recor ds Law. "   I n t he pr esent  
case,  Sands ur ges us s i mi l ar l y t o " r ef use t o cr eat e a new 
pr i v i l ege f or  what  i s sai d i n c l osed sessi on meet i ngs,  j ust  as 
i t  has r ef used t o pr i v i l ege what  i s wr i t t en f or  c l osed 
sessi ons. "   We agr ee t hat  t he same pr i nci pl e appl i es:   i t  does 
not  f ol l ow t hat  s i mpl y because meet i ngs ar e cl osed under  Wi s.  
St at .  § 19. 85,  t he cont ent s of  such meet i ngs ar e exempt  f r om 
di scl osur e i n r esponse t o di scover y r equest s,  j ust  as t hey ar e 
not  aut omat i cal l y exempt  f r om open r ecor ds r equest s.   The cl ear  
pol i cy of  di scover y st at ut es,  open r ecor ds l aws,  and open 
meet i ngs l aws al i ke i s t r anspar ency and access.   
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be kept  c l osed f r om t he publ i c,  even i f  some of  t he meet i ng 

cont ent s ar e t her eby " conf i dent i al "  i n some sense of  t he wor d,  

i t  does not  necessar i l y  f ol l ow t hat  t he Di st r i ct  has a l egal  

pr i v i l ege t o r ef use compl i ance wi t h di scover y r equest s.  

¶49 The Di st r i ct  concedes t hat  not  al l  st at ut es al l owi ng 

conf i dent i al i t y  necessar i l y  cr eat e a pr i v i l ege,  but  at t empt s t o 

di st i ngui sh LTSB by asser t i ng t hat  t he c l osed meet i ng pr ovi s i ons 

of  Wi s.  St at .  § 19. 85 " ext end f ar  beyond"  t he cust odi al  

r equi r ement  i n LTSB t hat  dat a mai nt ai ned by t he l egi s l at i ve 

t echnol ogy ser vi ces bur eau be kept  conf i dent i al .   

¶50 The Di st r i ct  ar gues t hat  t he mor e appl i cabl e cases ar e 

Al t ,  224 Wi s.  2d at  85- 86,  i n whi ch t hi s cour t  f ound a pr i v i l ege 

i n Wi s.  St at .  § 907. 06( 1)  pr ecl udi ng exper t  wi t nesses f r om bei ng 

appoi nt ed agai nst  t hei r  wi l l ;  cases i dent i f y i ng qual i f i ed 

pr i v i l eges f or  j our nal i st s under  Ar t i c l e I ,  Sect i on 3 of  t he 

Wi sconsi n Const i t ut i on;  and cases t hat  addr ess t he i mpor t ance of  

pr ot ect i ng candor  i n t he deci s i on- maki ng pr ocess.   The Di st r i ct  

concl udes t hat  i n t he pr esent  case,  an i mpl i c i t  pr i v i l ege i s 

appar ent  due t o t he pur pose of  Wi s.  St at .  § 19. 85,  whi ch t he 

Di st r i ct  descr i bes,  wi t hout  any l egi s l at i ve hi st or y or  ot her  

c i t at i ons,  i n t he f ol l owi ng t er ms:    

The l egi s l at ur e wei ghed t he compet i ng i nt er est s i n 
enact i ng t he open meet i ngs l aw,  and bal anced t hose 
i nt er est s when i t  cr eat ed st at ut or y exempt i ons.   I n 
t hat  pr ocess,  i t  det er mi ned t hat ,  i n t he c i r cumst ances 
def i ned i n § 19. 85( 1) ( a)  t hr ough ( j ) ,  soci et y ' s 
i nt er est  i n not  havi ng t hose di scussi ons and 
del i ber at i ons publ i c l y di scl osed out wei ghs soci et y ' s 
i nt er est  i n " open gover nment . "  
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¶51 The Di st r i ct ' s  ar gument s f ai l  f or  a number  of  r easons.   

Fi r st ,  t he Di st r i ct  has i t  backwar ds when i t  c i t es DeHar t  v.  

Wi sconsi n Mut ual  I nsur ance Co. ,  2007 WI  91,  ¶31,  302 Wi s.  2d 

564,  734 N. W. 2d 394,  f or  t he r ul e agai nst  j udi c i al  cr eat i on of  

except i ons t o c l ear  and unambi guous st at ut or y pr ovi s i ons.   The 

Di st r i ct  at t empt s t o appl y DeHar t  t o ar gue t hat  t he c i r cui t  

cour t  i n t hi s case i mpr oper l y cr eat ed a di scover y except i on t o 

t he c l osed meet i ng pr ovi s i ons of  Wi s.  St at .  § 19. 85.   However ,  

Dehar t  act ual l y ser ves t o def eat  t he Di st r i ct ' s  ar gument s 

because i t  r eaf f i r ms t he i mpr opr i et y of  j udi c i al l y  cr eat i ng an 

except i on t o t he c l ear  and unambi guous st at ut or y l anguage of  

Wi s.  St at .  § 804. 01,  whi ch i s i n essence what  t he Di st r i ct  i s  

aski ng us t o do.    

¶52 Second,  t he Di st r i ct ' s  ar gument  t hat  Wi s.  St at .  

§ 19. 85 " ext ends f ar  beyond"  t he cust odi al  r equi r ement  i n LTSB 

i n i t s pr ot ect i on of  i nf or mat i on i s not  per suasi ve.   LTSB,  a 

case i nvol v i ng a cr i mi nal  i nvest i gat i on of  cer t ai n l egi s l at or s  

and l egi s l at i ve empl oyees,  i nvol ved a subpoena duces t ecum 

or der i ng t he pr oduct i on of  el ect r oni cal l y st or ed communi cat i ons 

i n t he possessi on of  t he Legi s l at i ve Technol ogy Ser vi ces Bur eau 

( LTSB) .   LTSB,  272 Wi s.  2d 208,  ¶¶1- 4.   The conf i dent i al i t y  

pr ot ect i ons asser t ed i n LTSB wer e expr essl y set  f or t h i n Wi s.  

St at .  § 13. 96,  whi ch pr ovi des t hat  LTSB " shal l  at  al l  t i mes 

obser ve t he conf i dent i al  nat ur e of  t he dat a and i nf or mat i on 

or i gi nat ed,  mai nt ai ned or  pr ocessed by el ect r oni c equi pment  

suppor t ed by i t . "   I d. ,  ¶13 ( quot i ng Wi s.  St at .  § 13. 96) .    
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¶53 I n cont r ast ,  t her e i s no such expl i c i t  conf i dent i al i t y  

mandat e i n t he t ext  of  Wi s.  St at .  § 19. 85.   I ndeed,  unl i ke t he 

st at ut e at  i ssue i n LTSB,  t her e i s no per t i nent  mandat or y 

l anguage at  al l  i n § 19. 85.   Rat her ,  § 19. 85( 1)  uses per mi ssi ve 

l anguage,  al l owi ng t hat  cer t ai n gover nment al  meet i ngs " may be 

convened"  and " may be hel d"  i n l i mi t ed c i r cumst ances ( emphasi s 

added) .   The Di s t r i ct  has f ai l ed t o expl ai n how mat er i al  t hat  i s  

not  expl i c i t l y  desi gnat ed " conf i dent i al "  i s  mor e ent i t l ed t o a 

pr i v i l ege agai nst  di scl osur e t han mat er i al  t hat  i s  so 

desi gnat ed.   Consequent l y,  t he ar gument  t hat  § 19. 85 " ext ends 

f ar  beyond"  Wi s.  St at .  § 13. 96 i n i t s pr ot ect i on of  cer t ai n 

i nf or mat i on i s not  a v i abl e ar gument .    

¶54 Thi r d,  t he Di st r i ct ' s  descr i pt i on of  Al t  i s  f l awed.   

Al t  act ual l y i l l ust r at es why t he cl osed sessi ons st at ut e i n t hi s 

case does not  cr eat e such a pr i v i l ege.   I n Al t ,  t hi s cour t  f ound 

a pr i v i l ege i n t he t ext  of  Wi s.  St at .  § 907. 06( 1) , 13 t he l anguage 

of  whi ch t hi s cour t  hel d was " c l ear  and unambi guous"  i n 

expr essl y pr ovi di ng t hat  exper t  wi t nesses may not  be appoi nt ed 

by t he cour t  agai nst  t hei r  wi l l .   Al t ,  224 Wi s.  2d at  86.   Thi s 

                                                 
13 Wi sconsi n St at .  § 907. 06( 1)  pr ovi des i n per t i nent  par t :  

( 1)  Appoi nt ment .   The j udge may on t he j udge' s own 
mot i on or  on t he mot i on of  any par t y ent er  an or der  t o 
show cause why exper t  wi t nesses shoul d not  be 
appoi nt ed,  and may r equest  t he par t i es t o submi t  
nomi nat i ons.   The j udge may appoi nt  any exper t  
wi t nesses agr eed upon by t he par t i es,  and may appoi nt  
wi t nesses of  t he j udge' s own sel ect i on.   An exper t  
wi t ness shal l  not  be appoi nt ed by t he j udge unl ess t he 
exper t  wi t ness consent s t o act .  .  .  .   ( Emphasi s 
added. )  
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cour t  hel d i n Al t  t hat  " t hi s expr ess gr ant  i mpl i es a pr i v i l ege 

t o r ef use t o t est i f y i f  t he exper t  i s  cal l ed by a l i t i gant .   I f  

a cour t  cannot  compel  an exper t  t o t est i f y,  i t  l ogi cal l y f ol l ows 

t hat  a l i t i gant  shoul d not  be abl e t o so compel  an exper t . "   I d.  

( emphasi s added) .   

¶55 Al t hough t hi s cour t  descr i bed t he pr i v i l ege i n Al t  as 

" i mpl i c i t "  as i t  per t ai ned t o an exper t ' s  r i ght  t o r ef use a 

j udge' s r equest  f or  t est i mony,  t hi s cour t  emphasi zed t hat  i t s 

concl usi on t hat  such i mpl i c i t  pr i v i l ege exi st ed was based on t he 

expl i c i t ,  unambi guous,  and expr ess st at ement  i n Wi s.  St at .  

§ 907. 06 est abl i shi ng t he r i ght  of  exper t s t o r ef use l i t i gant s '  

r equest s f or  t hem t o t est i f y.   I d.  at  85- 86.   As such,  Al t ' s  

s i gni f i cance f or  t he pr esent  case i s t hat ,  unl i ke i n Al t ,  t he 

st at ut e i n t he pr esent  case does not  cont ai n any si mi l ar  

l anguage whi ch expl i c i t l y ,  unambi guousl y,  and expr essl y al l ows 

t he Di st r i ct  t o r ef use t o t ur n over  meet i ng cont ent s t o any 

per son,  l et  al one a l i t i gant  or  j udge.   Qui t e t he cont r ar y;  t he 

pol i cy under l y i ng t he i nt er pl ay of  Wi s.  St at .  §§ 19. 81,  19. 85,  

804. 01( 2) ( a)  and 905. 01 i s one of  openness.   Consequent l y,  t he 

Di st r i ct  does not  pr ovi de gr ounds f or  our  dev i at i ng f r om t he 

gener al  r ul e ar t i cul at ed i n t he openi ng of  our  anal ysi s i n Al t  

t hat  " [ p] r i v i l eges ar e t he except i on,  not  t he r ul e. "   I d.  at  85.  

 ¶56 Four t h,  t he Di st r i ct ' s  ar gument  t hat  an i mpl i ed 

pr i v i l ege f or  cont ent s of  c l osed meet i ngs i s l i ke t he 

const i t ut i onal  qual i f i ed pr i v i l ege f or  j our nal i st s i s a f l awed 

anal ogy.   The case upon whi ch t he Di st r i ct  r el i es t o make t hi s  

ar gument ,  St at e v.  Knops,  49 Wi s.  2d 647,  183 N. W. 2d 93 ( 1971) ,  
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was a case about  const i t ut i onal  pr i v i l ege,  and was deci ded 

bef or e Wi s.  St at .  § 905. 01 was enact ed,  r est r i ct i ng t he cr eat i on 

of  new evi dent i ar y pr i v i l eges.    

¶57 Fi nal l y,  t he Di st r i ct ' s  descr i pt i on of  t he pol i cy 

under l y i ng Wi s.  St at .  § 19. 85 i s unper suasi ve.   The Di st r i ct  

hi ghl i ght s t he cour t  of  appeal s '  c i t at i on of  Nat i onal  Labor  

Rel at i ons Boar d v.  Sear s,  Roebuck & Co. ,  421 U. S.  132,  150- 51 

( 1975) ,  f or  t he pr oposi t i on t hat  one pur pose of  § 19. 85 i s t o 

al l ow candi d di scussi on by c l osed meet i ng par t i c i pant s,  f r ee 

f r om wor r i es t hat  t he di scussi on wi l l  be di scl osed,  and t hat  a 

pr i v i l ege i s necessar y t o accompl i sh t hat  pur pose.   However ,  

NLRB i s i napposi t e.   The case does not  addr ess ei t her  § 19. 85 or  

di scover y st at ut es at  al l ,  but  r at her  addr esses an expl i c i t  

exempt i on f r om di scl osur e f or  cer t ai n i nt r a- agency memor andums 

under  sect i on 5 U. S. C.  § 552( b) ( 5) ( 1970)  of  t he f eder al  Fr eedom 

of  I nf or mat i on Act  ( FOI A) ,  an exempt i on whi ch t he Supr eme Cour t  

hel d di d not  even appl y i n t hat  case.   NLRB,  421 U. S.  at  155.   

Consequent l y,  t her e may be an execut i ve pr i v i l ege f r om FOI A 

di scl osur e f or  cer t ai n i nt r a- agency memor andums under  t he 

expr ess l anguage of  5 U. S. C.  § 552( b) ( 5)  of  t he f eder al  Fr eedom 

of  I nf or mat i on Act ,  but  t he pr esent  case i nvol ves a di scover y 

r equest  f or  i nf or mat i on per t ai ni ng t o a l awsui t ,  not  a FOI A 

r equest  made t o a f eder al  agency.    

¶58 The Di st r i ct ' s  r el at ed ar gument ,  t hat  t he 

l egi s l at ur e' s i nt ent  t o cr eat e a di scover y pr i v i l ege i n enact i ng 

Wi s.  St at .  § 19. 85 can be i nf er r ed f r om t he f act  t hat ,  accor di ng 

t o t he Di st r i ct ,  t he l egi s l at ur e bal anced compet i ng publ i c 
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i nt er est s and f ound t hat  soci et y ' s i nt er est  i n maki ng cl osed 

sessi on di scussi ons pr i vat e out wei ghs soci et y ' s i nt er est  i n 

access t o t he cont ent  of  such di scussi ons,  al so f ai l s .   Thi s 

ar gument  i s unsuppor t ed by any ci t at i on t o l egi s l at i ve hi st or y,  

st at ut or y or  case l aw evi nci ng such a deci s i on by t he 

l egi s l at ur e.    

¶59 For  al l  of  t hese r easons,  we concl ude t hat  al l owi ng 

l i mi t ed except i ons t o t he open meet i ngs st at ut e does not  equat e 

t o cr eat i ng an i mpl i c i t  evi dent i ar y pr i v i l ege agai nst  di scover y 

r equest s.   Wi sconsi n St at .  § 19. 85 pr ovi des onl y t hat  some 

meet i ngs may be cl osed,  not  t hat  t hei r  cont ent s ar e pr i v i l eged 

agai nst  di scover y r equest s under  Wi s.  St at .  § 804. 01.   I n ot her  

wor ds,  " c l osed meet i ng"  i s not  synonymous wi t h " a meet i ng t hat ,  

by def i ni t i on,  ent ai l s a pr i v i l ege exempt i ng i t s  cont ent s f r om 

di scover y. "   Consi der i ng t he gener al  pr esumpt i ons of  openness 

and access under l y i ng bot h our  di scover y and open meet i ngs 

st at ut es,  t her e i s no compel l i ng j ust i f i cat i on f or  denyi ng a 

l i t i gant ' s r i ght s t o di scover y r egar di ng t he subst ance of  c l osed 

sessi on di scussi ons per t ai ni ng t o t hat  l i t i gant .   Ther ef or e,  we 
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concl ude t hat  § 19. 85 does not  cr eat e a pr i v i l ege shi el di ng 

cont ent s of  c l osed meet i ngs f r om di scover y r equest s. 14   

I V 

¶60 The Di st r i ct  al t er nat i vel y r ef er s t o t he pr i v i l ege i t  

seeks as a " del i ber at i ve pr ocess pr i v i l ege [ whi ch]  pr ohi bi t s t he 

compel l ed di scl osur e of  t he Boar d' s di scussi ons. "   However ,  no 

such " del i ber at i ve pr ocess pr i v i l ege"  has ever  been r ecogni zed 

by t he Wi sconsi n cour t s,  and we decl i ne t he Di st r i ct ' s  

i nvi t at i on t o cr eat e a new pr i v i l ege j udi c i al l y .    

¶61 The onl y j ust i f i cat i on t he Di st r i ct  gi ves f or  adopt i ng 

a new " del i ber at i ve pr ocess pr i v i l ege"  i s a st r i ng c i t at i on of  

f eder al  cases t hat  have no bear i ng on t he pr esent  case,  and t hat  

do not  suppor t  t he ar gument  t hat  a " del i ber at i ve pr ocess 

pr i v i l ege"  i s i mpl i c i t  i n Wi s.  St at .  §§ 19. 85 and 19. 31.    

                                                 
14 Even i f  Wi s.  St at .  § 19. 85 di d cr eat e a pr i v i l ege 

shi el di ng cont ent s of  c l osed meet i ngs f r om di scover y,  Sands 
poi nt s out  t hat  t hose st at ut or y pr i v i l eges expl i c i t l y  enumer at ed 
i n ch.  905 of  t he Wi sconsi n St at ut es ar e subj ect  t o l i mi t at i ons.   
Wi sconsi n St at .  § 905. 11,  f or  exampl e,  pr ovi des t hat  an 
i ndi v i dual  " upon whom t hi s chapt er  conf er s a pr i v i l ege agai nst  
di scl osur e of  t he conf i dent i al  mat t er  or  communi cat i on wai ves 
t he pr i v i l ege i f  t he per son or  hi s or  her  pr edecessor ,  whi l e 
hol der  of  t he pr i v i l ege,  vol unt ar i l y  di scl oses or  consent s t o 
di scl osur e of  any s i gni f i cant  par t  of  t he mat t er  or  
communi cat i on. "   Consequent l y,  even i f  § 19. 85 cr eat ed a 
pr i v i l ege si mi l ar  t o t hose st at ut or i l y  cr eat ed i n ch.  905,  Sands 
ar gues t hat  any such pr i v i l ege may be consi der ed wai ved by 
v i r t ue of  t he f act  t hat  t he Di st r i ct  admi t t ed i n i t s 
i nt er r ogat or y answer s t hat  an i ndi v i dual  who was not  a member  of  
t he Boar d,  Dr .  Pet r i c,  was pr esent  at  t he c l osed meet i ng.   See,  
e. g. ,  Johnson v.  Roger s Mem' l  Hosp. ,  I nc. ,  2005 WI  114,  ¶¶124,  
143- 45,  283 Wi s.  2d 384,  700 N. W. 2d 27 ( Pr osser ,  J. ,  
concur r i ng) .   Whi l e t hi s ar gument  by Sands may appear  t o have 
mer i t ,  we need not  r each i t ,  hav i ng est abl i shed t hat  t her e i s no 
pr i v i l ege i n t he f i r st  pl ace est abl i shed by § 19. 85.  
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¶62 The f i r st  case ci t ed by t he Di st r i ct ,  Tennessean 

Newspaper s,  I nc.  v.  Feder al  Housi ng Admi ni st r at i on,  464 F. 2d 657 

( 6t h Ci r .  1972) ,  mer el y di scussed i n passi ng an expl i c i t  

pr i v i l ege agai nst  FOI A r equest s est abl i shed by t he pl ai n t ext  of  

t he f eder al  Fr eedom of  I nf or mat i on Act ,  whi ch exempt s f r om FOI A 

r equi r ement s " i nt er - agency or  i nt r a- agency memor andums or  

l et t er s whi ch woul d not  be avai l abl e by l aw t o a par t y ot her  

t han an agency i n l i t i gat i on wi t h t he agency. "   5 U. S. C.  

§ 552( b) ( 5) ( 1970) ( emphasi s added) .   See Tennessean Newspaper s,  

I nc. ,  464 F. 2d at  659.   Not  onl y does t hi s case addr ess an 

expl i c i t  exempt i on f r om FOI A,  as opposed t o an i mpl i c i t  

exempt i on f r om di scover y r equest s,  but  t hi s FOI A exempt i on 

r ecogni zes t he i mpor t ance of  br oad access t o i nf or mat i on i n 

l i t i gat i on,  enabl i ng access t o such i nf or mat i on even i n t he f ace 

of  a FOI A exempt i on.   

¶63 Al l  t he ot her  cases t he Di st r i ct  c i t es i n t hi s sect i on 

save one per t ai n t o i nt er pr et at i ons of  t he FOI A exempt i on as 

wel l ,  and t hei r  di scussi ons of  FOI A ar e not  aut hor i t at i ve i n our  

del i ber at i ons of  a di f f er ent  br eed of  c l ai med i mpl i c i t  

pr i v i l eges under  our  st at e l aw.   

¶64 NLRB,  421 U. S.  at  150,  f or  exampl e,  expl ai ns t hat  

" Congr ess had t he Gover nment ' s execut i ve pr i v i l ege speci f i cal l y 

i n mi nd i n adopt i ng Exempt i on 5. "   Depar t ment  of  t he I nt er i or  v.  

Kl amat h Wat er  User s Pr ot ect i ve Associ at i on,  532 U. S.  1,  9 

( 2001) ,  al so descr i bes l i mi t at i ons on t he FOI A exempt i on.   I n 

t hat  case,  t he Cour t  expl ai ned t hat  t he poi nt  of  t he FOI A 

exempt i on:   
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i s not  t o pr ot ect  Gover nment  secr ecy pur e and 
si mpl e .  .  .  and t he f i r st  condi t i on of  Exempt i on 5 i s 
no l ess i mpor t ant  t han t he second;  t he communi cat i on 
must  be " i nt er - agency or  i nt r a- agency, "  5 U. S. C.  
§ 552( b) ( 5) .  .  .  .    " [ A] gency"  means " each aut hor i t y 
of  t he Gover nment  of  t he Uni t ed St at es, "  § 551( 1) ,  and 
" i ncl udes any execut i ve depar t ment ,  mi l i t ar y 
depar t ment ,  Gover nment  cor por at i on,  Gover nment  
cont r ol l ed cor por at i on,  or  ot her  est abl i shment  i n t he 
execut i ve br anch of  t he Gover nment  .  .  .  or  any  
i ndependent  r egul at or y agency,  § 552( f ) . "  

I d.  

¶65 The f i nal  FOI A case ci t ed by t he Di st r i c t  as 

suppor t i ng an i mpl i c i t  pr i v i l ege under  our  st at e l aws i s Envi r o 

Tech I nt er nat i onal ,  I nc.  v.  Uni t ed St at es Envi r onment al  

Pr ot ect i on Agency,  371 F. 3d 370 ( 7t h Ci r .  2004) .   The Di st r i ct  

ar gues t hat  t hi s case st ands f or  t he pr oposi t i on t hat  " [ t ] o 

qual i f y f or  pr ot ect i on under  t he del i ber at i ve pr ocess pr i v i l ege,  

t he document s or  ot her  evi dence i n i ssue must  be bot h 

' pr edeci s i onal  and del i ber at i ve'  i n nat ur e. "   To t he ext ent  t hat  

t hi s descr i pt i on i mpl i es t hat  t he i ssues i n Envi r o Tech over l ap 

wi t h t hose i mpl i cat ed i n t he pr esent  case,  i t  i s  an i naccur at e 

descr i pt i on of  Envi r o Tech.   Envi r o Tech i s a FOI A case and 

cl ear l y descr i bes t he del i ber at i ve pr ocess pr i v i l ege at  i ssue i n 

t hat  case as a pr i v i l ege cont ai ned speci f i cal l y i n t he FOI A 

exempt i on,  expl ai ni ng t hat  " mat er i al s ar e r out i nel y shi el ded 
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f r om di scl osur e by t he del i ber at i ve pr ocess pr i v i l ege under  FOI A 

Exempt i on 5. "   I d.  at  373 ( emphasi s added) ( c i t at i on omi t t ed) . 15 

¶66 I n t he onl y del i ber at i ve pr ocess pr i v i l ege case ci t ed 

by t he Di st r i ct  t hat  was not  a FOI A case,  Lang v.  Kohl ' s Food 

St or es,  I nc. ,  185 F. R. D.  542,  550- 51 ( W. D.  Wi s.  1998) ,  a s i ngl e 

magi st r at e j udge di d r ecogni ze a br oader  " del i ber at i ve pr ocess 

pr i v i l ege"  beyond t he cont ext  of  FOI A r equest s.   I n t hat  case,  

however ,  t he magi st r at e expl ai ned t hat  t he pr i v i l ege can be 

over come by a showi ng of  i ndi v i dual  need f or  i nf or mat i on:  

I  al so f i nd t hat  t he [ Equal  Empl oyment  Oppor t uni t y 
Commi ssi on' s]  c l ai m of  del i ber at i ve pr ocess pr i v i l ege 
i s wel l - t aken.   The del i ber at i ve pr ocess pr i v i l ege 
pr ot ect s communi cat i ons t hat  ar e par t  of  t he deci s i on-
maki ng pr ocess of  a gover nment al  agency.   Because 
f r ank di scussi on of  l egal  and pol i cy mat t er s i s 
essent i al  t o t he deci s i onmaki ng pr ocess of  gover nment  
agenci es,  communi cat i ons made pr i or  t o and as par t  of  
an agency det er mi nat i on ar e pr ot ect ed f r om di scl osur e.   
The pr i v i l ege does not  appl y t o communi cat i ons made 
subsequent  t o t he agency' s dec i s i on.   The pr i v i l ege 
may be over come by a suf f i c i ent  showi ng of  
par t i cul ar i zed need out wei ghi ng t he r easons f or  
conf i dent i al i t y .   The pr i v i l ege shoul d be appl i ed as 
nar r owl y as consi st ent  wi t h ef f i c i ent  gover nment  
oper at i on.   

I d.  ( c i t at i ons omi t t ed) ( emphasi s added) .   

                                                 
15 We not e t hat  " del i ber at i ve pr ocess pr i v i l ege"  i s a phr ase 

used by cases i nt er pr et i ng t he FOI A exempt i on and i s not  i n t he 
t ext  of  t he f eder al  st at ut e i t sel f .   See Envi r o Tech I nt ' l ,  I nc.  
v.  EPA,  371 F. 3d 370,  371 ( 7t h Ci r .  2004) ( " The EPA asser t ed,  and 
t he di st r i ct  cour t  agr eed,  t hat  t he wi t hhel d document s wer e 
exempt  f r om di sc l osur e under  sect i on 552( b) ( 5)  pur suant  t o t he 
so- cal l ed del i ber at i ve pr ocess pr i v i l ege. " ) .   See al so 5 
U. S. C. A.  § 552( " ( b)  Thi s sect i on does not  appl y t o mat t er s t hat  
ar e- -  ( 5)  i nt er - agency or  i nt r a- agency memor andums or  l et t er s 
whi ch woul d not  be avai l abl e by l aw t o a par t y ot her  t han an 
agency i n l i t i gat i on wi t h t he agency" ) .  
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¶67 Most  i mpor t ant l y ,  none of  t he cases t he Di st r i ct  c i t es 

addr ess ei t her  Wi s.  St at .  § 19. 85 or  § 804. 01,  or  hol d t hat  such 

a c l osed meet i ng pr i v i l ege agai nst  di scover y r equest s exi st s 

under  Wi sconsi n l aw. 16  I n f act ,  Wi sconsi n does not  r ecogni ze a 

del i ber at i ve pr ocess pr i v i l ege.   Wi sconsi n St at .  § 905. 01 

pr ecl udes t he ext ensi on of  common l aw pr i v i l eges by t he cour t  on 

a case- by- case basi s,  but  r at her  r equi r es common l aw pr i v i l eges 

not  or i gi nat i ng i n t he const i t ut i on t o be adopt ed by st at ut e or  

cour t  r ul e.   See Davi son,  75 Wi s.  2d at  205- 06.    

¶68 Even i f  i t  wer e wi t hi n our  gener al  aut hor i t y t o cr eat e 

new pr i v i l eges,  t he del i ber at i ve pr ocess pr i v i l ege r ecogni zed by 

f eder al  cour t s  as expl i c i t l y  cont ai ned i n t he Fr eedom of  

I nf or mat i on Act ' s f i f t h exempt i on does not  l end i t sel f  t o 

r ecogni t i on as an i mpl i c i t  pr i v i l ege appl i cabl e t o di scover y 

r equest s under  Wi sconsi n l aw.   Thi s i s because our  st at e l aws 

r ef l ect  a st r ong pol i cy of  t r anspar ency and access,  par t i cul ar l y  

i n t he cont ext  of  di scover y r equest s wher e such a br oad 

pr i v i l ege woul d be det r i ment al  t o t he sear ch f or  t r ut h cent r al  

t o our  adver sar y pr ocess.   

                                                 
16 The same i s t r ue of  t hose cases ci t ed by t he di ssent ,  

sever al  of  whi ch we have j ust  expl ai ned ar e i nappl i cabl e;  t he 
di ssent  i gnor es our  di scussi on of  t hese cases.   See di ssent ,  
¶85.   As t o t he r emai nder  of  t he cases ci t ed by t he di ssent  as 
r ecogni z i ng a del i ber at i ve pr ocess pr i v i l ege,  t wo ( I nt er nat i onal  
Paper  Co.  v.  Feder al  Power  Commi ssi on,  438 F. 2d 1349 ( 2d Ci r .  
1971) ,  and Dai l y Gazet t e Co.  v.  West  Vi r gi ni a Devel opment  
Of f i ce,  482 S. E. 2d 180 ( W. Va.  1996) )  ar e FOI A cases and 
t her ef or e i napposi t e f or  t he r easons we have j ust  di scussed;  
none ar e Wi sconsi n cases;  and none appl y a del i ber at i ve pr ocess 
pr i v i l ege t o shi el d i nf or mat i on f r om di scover y r equest s,  whet her  
i n a c l osed meet i ng or  ot her wi se.  
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¶69 I n addi t i on t o gener al l y f l y i ng i n t he f ace of  

l ongst andi ng pr i nci pl es of  open access,  t her e ar e pot ent i al  

danger s i nher ent  i n t he Di st r i ct ' s  r equest ed appr oach t o 

pr i v i l egi ng cl osed meet i ng cont ent s agai nst  di scover y r equest s.   

Thi s appr oach woul d dr amat i cal l y af f ect  c i v i l  l i t i gat i on and 

di scover y i n many ar eas wher e gover nment  bodi es ar e l i t i gant s.   

One speci f i c  cont ext  wher e such a pr i v i l ege coul d most  

det r i ment al l y i mpai r  t he j udi c i al  pr ocess i s t hat  of  empl oyment  

di scr i mi nat i on l i t i gat i on,  i n whi ch cases gover nment  empl oyees 

who ar e deni ed access t o t hei r  empl oyer s '  c l osed di scussi ons 

about  t hei r  negat i ve t r eat ment  woul d no l onger  have access t o 

t he di scussi ons about  t hei r  t er mi nat i on.   I n such cont ext s,  

empl oyees who ar e di scr i mi nat ed agai nst  woul d not  be abl e t o 

avai l  t hemsel ves of  st andar d di scover y t o di spr ove as pr et ext  

t he empl oyer s '  pr of f er ed r easons f or  t hei r  t r eat ment ,  whi ch i s  

necessar y t o pr ove many f eder al  and st at e di scr i mi nat i on c l ai ms.   

See McDonnel l  Dougl as Cor p.  v.  Gr een,  411 U. S.  792,  804 ( 1973) ;  

St at e v.  Lamon,  2003 WI  78,  ¶32,  262 Wi s.  2d 747,  664 N. W. 2d 

607;  St at e v.  Wal ker ,  154 Wi s.  2d 158,  176 n.  11,  453 N. W. 2d 127 

( 1990) .  

¶70 The Di st r i ct  has f ai l ed t o expl ai n t he par amet er s of  

t he new pr i v i l ege i t  seeks,  l eavi ng uncl ear ,  f or  exampl e,  who 

coul d i nvoke i t  i n whi ch c i r cumst ances.   Not hi ng woul d pr event  

l egi s l at i ve and admi ni st r at i ve bodi es f r om goi ng i nt o c l osed 

sessi on t o escape j udi c i al  r evi ew any t i me t hey f ear  l i t i gat i on,  

i n ef f ect  gr ant i ng t hemsel ves i mmuni t y at  whi m on a r egul ar  

basi s.   
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V 

¶71 Al t hough we concl ude t hat  t he c l osed sessi on exempt i on 

t o t he open meet i ngs l aws does not  cr eat e an evi dent i ar y 

pr i v i l ege whi ch exempt s t he Di st r i ct  f r om di scover y compl i ance 

i n t hi s case,  our  deci s i on shoul d not  be vi ewed as under mi ni ng 

t he abi l i t y  of  gover nment  bodi es t o conduct  cer t ai n meet i ngs i n 

c l osed sessi on wher e aut hor i zed st at ut or i l y .   Whi l e di scover y 

r i ght s ar e br oad and par amount  t o our  j ust i ce syst em,  t hey ar e 

not  wi t hout  l i mi t .   Wi sconsi n St at .  § 804. 01( 2) ( a) ,  set t i ng 

f or t h t he scope of  al l owabl e di scover y,  pr ovi des t hat  subj ect s  

of  di scover y r equest s may obj ect  t o r equest s  t hat  ar e not  

r el evant  t o t he subj ect  mat t er  i nvol ved i n t he pendi ng act i on.   

Sect i on 804. 01( 3)  pr ovi des addi t i onal  pr ot ect i ons i n t he f or m of  

pr ot ect i ve or der s i n r esponse t o annoyi ng,  embar r assi ng,  

oppr essi ve,  undul y bur densome or  undul y expensi ve di scover y 

r equest s,  as f ol l ows:  

( 3)  Pr ot ect i ve or der s.   ( a)  Upon mot i on by a par t y or  
by t he per son f r om whom di scover y i s sought ,  and f or  
good cause shown,  t he cour t  may make any or der  whi ch 
j ust i ce r equi r es t o pr ot ect  a par t y or  per son f r om 
annoyance,  embar r assment ,  oppr essi on,  or  undue bur den 
or  expense,  i ncl udi ng but  not  l i mi t ed t o one or  mor e 
of  t he f ol l owi ng:  

1.  That  t he di scover y not  be had;  

2.  That  t he di scover y may be had onl y on speci f i ed 
t er ms and condi t i ons,  i ncl udi ng a desi gnat i on of  t he 
t i me or  pl ace;  

3.  That  t he di scover y may be had onl y by a met hod of  
di scover y ot her  t han t hat  sel ect ed by t he par t y 
seeki ng di scover y;  
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4.  That  cer t ai n mat t er s not  be i nqui r ed i nt o,  or  t hat  
t he scope of  t he di scover y be l i mi t ed t o cer t ai n 
mat t er s;  

5.  That  di scover y be conduct ed wi t h no one pr esent  
except  per sons desi gnat ed by t he cour t ;  

6.  That  a deposi t i on af t er  bei ng seal ed be opened onl y 
by or der  of  t he cour t ;  

7.  That  a t r ade secr et ,  as def i ned i n s.  134. 90( 1) ( c) ,  
or  ot her  conf i dent i al  r esear ch,  devel opment ,  or  
commer ci al  i nf or mat i on not  be di scl osed or  be 
di scl osed onl y i n a desi gnat ed way;  

8.  That  t he par t i es s i mul t aneousl y f i l e speci f i ed 
document s or  i nf or mat i on encl osed i n seal ed envel opes 
t o be opened as di r ect ed by t he cour t .  

( b)  I f  t he mot i on f or  a pr ot ect i ve or der  i s deni ed i n 
whol e or  i n par t ,  t he cour t  may,  on such t er ms and 
condi t i ons as ar e j ust ,  or der  t hat  any par t y or  per son 
pr ovi de or  per mi t  di scover y.   Sect i on 804. 12( 1) ( c)  
appl i es t o t he awar d of  expenses i ncur r ed i n r el at i on 
t o t he mot i on.  

( c)  Mot i ons under  t hi s subsect i on may be hear d as 
pr escr i bed i n s.  807. 13.  

As such,  j ust  because cl osed meet i ng cont ent s ar e not  

cat egor i cal l y exempt  f r om di scover y compl i ance,  i t  i s  not  t he 

case t hat  ever y such di scover y r equest  shoul d or  wi l l  be 

gr ant ed.    

¶72 I n addi t i on,  t her e may be si t uat i ons i n whi ch a 

di scover y r equest  i mpl i cat es sensi t i ve i nf or mat i on t o whi ch t he 

gener al  publ i c shoul d not  be gi ven access.   Al t hough we do not  

know whet her  t hi s i s such a case,  we r ecogni ze t he pot ent i al  f or  

such cases i nvol v i ng sensi t i ve gover nment  i nf or mat i on t hat  woul d 

be har mf ul  t o r el ease t o t he gener al  publ i c.   I n such cases,  t he 

publ i c i s not  necessar i l y  ent i t l ed t o as much i nf or mat i on about  
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gover nment  mat t er s as a pr i vat e i ndi v i dual  seeki ng di scover y 

about  an i ssue di r ect l y af f ect i ng hi m or  her .   However ,  we al so 

not e t hat  pr ot ect i ons agai nst  such danger s ar e bui l t  i nt o our  

di scover y l aws.   

¶73 The U. S.  Supr eme Cour t  has descr i bed cases i n whi ch 

l i t i gant s obt ai n i nf or mat i on pot ent i al l y  damagi ng t o r eput at i on 

and pr i vacy i f  publ i c l y r el eased,  f or  exampl e,  i n t he f ol l owi ng 

t er ms:   

[ t ] he gover nment  c l ear l y has a subst ant i al  i nt er est  i n 
pr event i ng t hi s sor t  of  abuse of  i t s  pr ocesses.   Cf .  
Her ber t  v.  Lando,  441 U. S.  153,  176- 177 ( 1979) ;  Gumbel  
v.  Pi t k i n,  124 U. S.  131,  145- 146 ( 1888) .   As st at ed by 
Judge Fr i endl y i n I nt er nat i onal  Pr oduct s Cor p.  v.  
Koons,  325 F. 2d 403,  407- 408 ( 2d Ci r .  1963) ,  
" [ w] het her  or  not  t he Rul e i t sel f  aut hor i zes [ a 
par t i cul ar  pr ot ect i ve or der ]  .  .  .  we have no quest i on 
as t o t he cour t ' s  j ur i sdi ct i on t o do t hi s under  t he 
i nher ent  ' equi t abl e power s of  cour t s of  l aw over  t hei r  
own pr ocess,  t o pr event  abuses,  oppr essi on,  and 
i nj ust i ces' "  ( c i t i ng Gumbel  v.  Pi t k i n,  supr a) .   The 
pr event i on of  t he abuse t hat  can at t end t he coer ced 
pr oduct i on of  i nf or mat i on under  a St at e' s di scover y 
r ul e i s suf f i c i ent  j ust i f i cat i on f or  t he aut hor i zat i on 
of  pr ot ect i ve or der s.  

Seat t l e Ti mes Co.  v.  Rhi nehar t ,  467 U. S.  20,  35- 36 ( 1984) .   Such 

pr ot ect i ve or der s ar e expl i c i t l y  aut hor i zed by Wi s.  St at .  

§ 804. 01( 3) ( a) 7. ,  whi ch al l ows t he i ssuance of  pr ot ect i ve or der s 

est abl i shi ng t hat  " conf i dent i al  r esear ch,  devel opment  or  

commer ci al  i nf or mat i on not  be di scl osed or  be di scl osed onl y i n 

a desi gnat ed way. "  

 ¶74 I n addi t i on t o i ssui ng pr ot ect i ve or der s,  cour t s may 

consi der  mot i ons t o seal  t he r ecor d,  or  may conduct  i n camer a 

pr oceedi ngs t o ensur e t hat  t he i nf or mat i on r equest ed i s  
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necessar y t o t he l i t i gant  and does not  exceed t he scope of  

al l owabl e di scover y.   See St at e ex r el .  Ampco Met al ,  I nc.  v.  

O' Nei l l ,  273 Wi s.  530,  78 N. W. 2d 921 ( 1956) .  

 ¶75 Fi nal l y,  we agai n f i nd gui dance i n Upper  Republ i can 

NRD.   Af t er  concl udi ng t hat  Nebr aska' s c l osed meet i ng st at ut e,  

whi ch i s s i mi l ar  t o Wi sconsi n' s,  does not  cr eat e a di scover y 

pr i v i l ege,  t he cour t  i n Upper  Republ i can NRD added:  

We r ecogni ze t hat  under  cer t ai n c i r cumst ances,  
al l owi ng a publ i c body t o ent er  i nt o a c l osed sessi on,  
away f r om t he publ i c v i ew,  ser ves t o pr ot ect  t he 
publ i c ' s i nt er est .   However ,  we do not  conc l ude t hat  
gr ant i ng a l i t i gant  access t o communi cat i ons of  a 
c l osed sessi on,  by way of  a l i mi t ed,  l egi t i mat e 
di scover y r equest ,  wi l l  har m t he publ i c i nt er est .   I n 
deal i ng wi t h a di scover y r equest  r el at i ng t o 
i nf or mat i on f r om a cl osed sessi on,  a t r i al  cour t  may 
i ncr ease i t s super vi s i on of  t he di scover y pr ocess t o 
ensur e t hat  sensi t i ve or  conf i dent i al  i nf or mat i on i s 
pr ot ect ed t hr ough t he cr eat i on of  an appr opr i at el y 
t ai l or ed pr ot ect i ve or der .  

Fur t her mor e,  our  det er mi nat i on t hat  t her e i s no 
absol ut e di scover y pr i v i l ege f or  communi cat i ons t hat  
occur  dur i ng c l osed sessi ons does not  necessar i l y  mean 
t hat  al l  communi cat i ons dur i ng c l osed sessi ons ar e 
di scover abl e.   Al l  ot her  r ecogni zed evi dent i ar y 
pr i v i l eges ar e st i l l  appl i cabl e.   Thus,  al t hough t her e 
i s no absol ut e pr i v i l ege f or  c l osed sessi on 
communi cat i ons,  t o t he ext ent  t he communi cat i ons 
i mpl i cat e ot her  evi dent i ar y pr i v i l eges,  such as t he 
at t or ney- cl i ent  pr i v i l ege,  t he communi cat i ons ar e 
pr ot ect ed.  

Upper  Republ i can NRD,  728 N. W. 2d at  280.   As i n Nebr aska,  

gover nment  bodi es i n Wi sconsi n t hat  ar e subj ect  t o di scover y 

r equest s r el at ed t o c l osed meet i ng cont ent s may si mi l ar l y 

r equest  cour t s t o i ncr ease t hei r  super vi s i on of  t he di scover y 

pr ocess t o ensur e t he pr ot ect i on of  sensi t i ve i nf or mat i on.    
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 ¶76 The di ssent  decr i es our  deci s i on t oday,  concedi ng t hat  

" gover nment al  bodi es may cont i nue t o meet  l awf ul l y behi nd cl osed 

door s, "  but  descr i bi ng t he ef f ect  of  our  deci s i on as bei ng t hat  

" what  i s sai d t her e no l onger  wi l l  be pr i v i l eged t o st ay t her e. "   

Di ssent ,  ¶1.   What  t he di ssent  f ai l s  t o r ecogni ze i s t hat  t her e 

i s no cl osed meet i ng pr i v i l ege agai nst  di scover y compl i ance.     

¶77 Nei t her  t he par t i es nor  t he di ssent  i n t hi s case can 

poi nt  t o any st at ut es or  case l aw est abl i shi ng a c l osed meet i ng 

pr i v i l ege agai nst  st at ut or y di scover y r equest s.   I t  i s  t her ef or e 

qui t e di s i ngenuous f or  t he di ssent  t o accuse t he maj or i t y of  

sweepi ng t oo br oadl y and vi ol at i ng t he separ at i on of  power s 

doct r i ne. 17  Rat her ,  i t  i s  t he di ssent  t hat  woul d have t hi s cour t  

                                                 
17  The cl osest  t he di ssent  comes t o expl ai ni ng i t s c l ai m 

t hat  we ar e somehow vi ol at i ng separ at i on of  power s i n our  
opi ni on t oday i s i t s i nt er nal l y i nconsi st ent  st at ement  t hat  
" [ i ] n t he absence of  expr ess l egi s l at i ve di r ect i ve,  i t  i s  unwi se 
f or  t hi s cour t ,  as a pol i cy mat t er ,  t o concl ude t hat  t her e ar e 
no ' pr i v i l ege[ s]  i mpl i c i t  i n Wi s.  St at .  § 19. 85 shi el di ng t he 
cont ent s of  c l osed sessi ons f r om di scover y. ' "   Di ssent ,  ¶33 
( emphasi s i n or i gi nal ) .   The f al l acy of  t hi s st at ement  t hat  a 
l egi s l at ur e must  expr essl y set  f or t h t he l ack of  an i mpl i c i t  
pr i v i l ege i s even mor e evi dent  i n l i ght  of  t he di ssent ' s l at er  
passage expl ai ni ng t hat  t he di ct i onar y def i ni t i on of  " i mpl i ed"  
i s " [ n] ot  di r ect l y expr essed. "   I d. ,  ¶74.   

We f ur t her  not e t hat  t he l aw r evi ew ar t i c l e c i t ed i n 
par agr aph 38 of  t he di ssent ,  Russel l  L.  Weaver  & James T.  R.  
Jones,  The Del i ber at i ve Pr ocess Pr i v i l ege,  54 Mo.  L.  Rev.  279,  
( 1989) ,  i l l ust r at es t he Uni t ed St at es Supr eme Cour t ' s  r ej ect i on 
of  a separ at i on of  power s ar gument  as a basi s f or  a pr i v i l ege:  

I n Uni t ed St at es v.  Ni xon,  whi ch i nvol ved t he 
execut i ve r at her  t han t he del i ber at i ve pr ocess 
pr i v i l ege,  Pr esi dent  Ni xon ar gued t hat  t he separ at i on 
of  power s doct r i ne pr ecl uded j udi c i al  r evi ew of  hi s 
pr i v i l ege cl ai ms.   The Uni t ed Sat es Supr eme Cour t  
di sagr eed.   Rel y i ng on Mar bur y v.  Madi son,  t he Cour t  
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engage i n j udi c i al  act i v i sm by cr eat i ng a new pr i v i l ege never  

bef or e r ecogni zed by cour t s i n t hi s st at e and unaut hor i zed by 

t he l egi s l at ur e.   Our  deci s i on t oday mer el y pr eser ves t he st at us 

quo,  i n cont r ast  wi t h t he di ssent ' s pr oposal  t hat  we est abl i sh a 

new pr i v i l ege not  r equest ed by t he par t i es18 t hat  woul d cr eat e 

unpr ecedent ed gover nment  exempt i ons f r om val i d l i t i gat i on 

di scover y r equest s.   The di ssent  admoni shes t hi s  cour t  wi t h t he 

r emi nder  t hat  t hi s cour t  must  " r emember  t he l i mi t at i ons on i t s 

r ul e- maki ng power s, "  di ssent ,  ¶54,  but  such l i mi t at i ons ar e 

pr eci sel y t he basi s of  our  deci s i on t oday.   Thi s  r emi nder  i s one 

t hat  t he di ssent  i t sel f  shoul d heed,  r at her  t han engagi ng i n 

Or wel l i an " doubl et hi nk. " 19     

VI  

¶78 We concl ude t hat  t he cour t  of  appeal s deci s i on 

r ever si ng t he ci r cui t  cour t ' s  or der  gr ant i ng Sands'  mot i on t o 

compel  was based on an er r oneous i nt er pr et at i on of  Wi s.  St at .  

§ 19. 85 as cont ai ni ng a pr i v i l ege shi el di ng t he cont ent  of  

                                                                                                                                                             
emphasi zed t hat  t he cour t s ar e char ged wi t h t he 
obl i gat i on " t o say what  t he l aw i s. "   The Cour t  hel d 
t hat  i t s dut y ext ended t o c l ai ms of  pr i v i l ege 
i ncl udi ng t he execut i ve pr i v i l ege.   Lower  f eder al  
cour t s have ext ended Ni xon' s hol di ng t o t he 
del i ber at i ve pr ocess pr i v i l ege.  

I d.  at  312 ( c i t at i ons omi t t ed) .  

18 One pr i v i l ege t he di ssent  seeks t o est abl i sh t hat  t he 
par t i es never  sought  i s t he so- cal l ed " st at e secr et s"  pr i v i l ege 
i t  c l ai ms exi st s under  common l aw.   Di ssent ,  ¶¶39- 53.    

19 See Geor ge Or wel l ,  1984 176- 77 ( The Pengui n Gr oup 
1983) ( 1949) .  
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c l osed sessi ons f r om di scover y r equest s.   Consequent l y,  we 

r ever se t he deci s i on of  t he cour t  of  appeal s,  and r emand f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  

¶79 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶80 DAVI D T.  PROSSER,  J.    (dissenting).  Thi s seemi ngl y 

smal l  case,  i nvol v i ng t wo di scover y r equest s by a t eacher  whose 

cont r act  was non- r enewed by a l ocal  school  boar d,  ser i ousl y 

t hr eat ens t he r i ght  of  gover nment al  bodi es t o del i ber at e i n 

c l osed sessi on bef or e maki ng a publ i c deci s i on,  even t hough t he 

Wi sconsi n St at ut es expl i c i t l y  aut hor i ze gover nment al  bodi es t o 

meet  i n c l osed sessi on f or  del i ber at i on i n speci f i c ,  enumer at ed 

si t uat i ons.   See Wi s.  St at .  § 19. 85( 1) ( a) ——( j ) .   Of  cour se,  

gover nment al  bodi es may cont i nue t o meet  l awf ul l y behi nd cl osed 

door s.   But  what  i s sai d t her e no l onger  wi l l  be pr i v i l eged t o 

st ay t her e.   Pai nt i ng wi t h ver y br oad st r okes,  t he maj or i t y 

f ashi ons a di scover y r ul e t hat  v i r t ual l y dest r oys any pr i v i l ege 

t o keep del i ber at i ons by gover nment al  bodi es conf i dent i al  when a 

l awsui t  i s  f i l ed.  

¶81 Thi s case r equi r es t he cour t  t o i nt er pr et  t wo 

st at ut es,  Wi s.  St at .  §§ 19. 85 and 905. 01,  but  i t  al so i mpl i cat es 

t he Wi sconsi n Const i t ut i on and t he power  of  t hi s  cour t .   I n my 

vi ew,  t he cour t ' s  deci s i on sweeps t oo br oadl y,  f r ust r at es t he 

pur pose of  per mi t t i ng gover nment al  bodi es t o meet  i n st at ut or i l y  

aut hor i zed cl osed sessi on,  v i ol at es t he separ at i on of  power s,  

and i s i ncompat i bl e wi t h t he conduct  of  gover nment al  busi ness.   

Accor di ngl y,  I  must  di ssent .  

¶82 Thi s di ssent  wi l l  di scuss t he f act s gi v i ng r i se t o 

t hi s l i t i gat i on,  expl or e t he i mpl i cat i ons of  t he cour t ' s  

deci s i on,  exami ne const i t ut i onal  and common l aw hi st or y,  

i nt er pr et  Wi s.  St at .  §§ 19. 85 and 905. 01,  and t hen set  out  a 

del i ber at i ve pr ocess pr i v i l ege,  based on Wi sconsi n st at ut es,  
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t hat  woul d enabl e gover nment al  bodi es t o keep t hei r  c l osed 

del i ber at i ons conf i dent i al .   

I .  FACTS AND PROCEDURAL HI STORY 

¶83 Thi s case pi t s Dr .  Bar bar a Sands ( Dr .  Sands) ,  a Ph. D. ,  

agai nst  t he Whi t nal l  School  Di st r i ct  ( t he Di st r i ct )  and member s 

of  t he Whi t nal l  School  Boar d ( t he Boar d) .   On Apr i l  29 and May 

13,  2002,  t he Boar d met  i n c l osed sessi on t o di scuss t he 

empl oyment  st at us of  Dr .  Sands,  who had been hi r ed by t he 

Di st r i ct  i n 1998 t o head i t s Gi f t ed and Tal ent ed Educat i on 

Pr ogr am.   The Boar d pr oceeded pr oper l y i nt o c l osed sessi on under  

a speci f i c  st at ut or y except i on t o Wi sconsi n' s open meet i ngs l aw,  

namel y,  Wi s.  St at .  § 19. 85( 1) ( c) . 1  Thi s except i on aut hor i zes a 

c l osed sessi on t o " [ c] onsi der [ ]  empl oyment ,  pr omot i on,  

compensat i on or  per f or mance eval uat i on dat a of  any publ i c 

empl oyee over  whi ch t he gover nment al  body has j ur i sdi ct i on or  

exer ci ses r esponsi bi l i t y . "   I d.    

¶84 Fol l owi ng t he cl osed sessi on on May 13,  t he Boar d 

moved i nt o open sessi on and vot ed agai nst  r enewi ng Dr .  Sands'  

most  r ecent  empl oyment  cont r act  on gr ounds of  poor  j ob 

per f or mance.  

¶85 Af t er  t he Boar d' s deci s i on,  Dr .  Sands f i l ed a l awsui t  

agai nst  t he Di s t r i ct ,  al l egi ng t hat  t he non- r enewal  of  her  

empl oyment  cont r act  v i ol at ed Wi s.  St at .  § 118. 24( 6)  because t he 

Di st r i ct  f ai l ed t o pr ovi de her  wr i t t en not i ce of  non- r enewal  at  

l east  f our  mont hs bef or e her  cont r act  expi r ed.   I n i t s answer ,  

                                                 
1 The Boar d member s wer e j oi ned i n t hei r  c l osed sessi ons by 

t he Di st r i ct ' s  super i nt endent ,  Dr .  Kar en Pet r i c.  
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t he Di st r i ct  deni ed t hat  Dr .  Sands was ent i t l ed t o f our  mont hs'  

advance not i ce of  non- r enewal  because she di d not  qual i f y as an 

" admi ni st r at or "  wi t hi n Wi s.  St at .  § 118. 24( 1) .  

¶86 Dur i ng di scover y,  Dr .  Sands r equest ed document s,  

r ecor ds,  and t est i moni al  evi dence r el at i ng t o whet her  she was,  

i n f act ,  an " admi ni st r at or "  wi t h a st at ut or y r i ght  t o advance 

not i ce of  her  non- r enewal .   Respondi ng t o t he di scover y r equest ,  

t he Di st r i ct  pr oduced al l  document s r el at i ng t o i t s deci s i on t o 

non- r enew Dr .  Sands,  al l  document s r el at i ng t o Dr .  Sands'  j ob 

per f or mance,  and al l  document s r el at i ng t o whet her  Dr .  Sands was 

an admi ni st r at or .   However ,  t he Di st r i ct  r ef used t o answer  t hr ee 

quest i ons among t he i nt er r ogat or i es ser ved upon i t .   The 

Di st r i ct  r ef used t o answer  quest i ons as t o t he del i ber at i ons 

t hat  had t aken pl ace i n t he Boar d' s c l osed sessi ons about  Dr .  

Sands and t he deci s i on not  t o r enew her  cont r act .   The 

i nt er r ogat or i es,  and t he Di st r i ct ' s  r esponses,  r ead as f ol l ows:  

I NTERROGATORY NO.  2:  Separ at el y,  f or  each per son 
i dent i f i ed i n r esponse t o i nt er r ogat or y 1 [ t hose 
pr esent  at  t he c l osed sessi ons] ,  st at e t he subst ance 
of  t he per son' s knowl edge about  t he deci s i on not  t o 
r enew Dr .  Sands'  cont r act .    

ANSWER:  Each of  t he i ndi v i dual s i dent i f i ed i n 
answer  t o i nt er r ogat or y 1,  except  Dr .  Pet r i c,  wer e 
member s of  t he Whi t nal l  School  Boar d and al l  wer e 
pr esent  dur i ng t he Whi t nal l  School  Boar d' s 
del i ber at i ons concer ni ng t he empl oyment  of  Dr .  Sands.   
Those del i ber at i ons occur r ed i n c l osed sessi on,  ar e 
pr i v i l eged and not  subj ect  t o di scover y pur suant  t o § 
19. 85( 1) ( c) ,  St at s. ,  and t he del i ber at i ve pr ocess 
pr i v i l ege.   The mot i on and vot e,  whi ch was t he 
deci s i on of  t he boar d,  i s  r ef l ect ed on Exhi bi t  H 
her et o.  

I NTERROGATORY NO.  5:  I dent i f y each per son who 
spoke dur i ng t he del i ber at i ons t hat  r esul t ed i n t he 
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school  boar d' s deci s i on not  t o r enew Dr .  Sands'  
cont r act .  

ANSWER:  Dur i ng t he publ i c meet i ng on May 13,  
2002[ , ]  t hen counsel  f or  Dr .  Sands addr essed t he 
Whi t nal l  School  Boar d on t he i ssue of  Dr .  Sands'  
empl oyment .   Al l  ot her  di scussi ons occur r ed dur i ng t he 
Boar d' s c l osed sessi on del i ber at i ons and ar e t her ef or e 
not  subj ect  t o di scover y pur suant  t o § 19. 85( 1) ( c) ,  
St at s. ,  and t he del i ber at i ve pr ocess pr i v i l ege.  

I NTERROGATORY NO.  6:  Separ at el y[ , ]  f or  each 
per son i dent i f i ed i n r esponse t o quest i on 5,  above,  
st at e t he subst ance of  what  he or  she sai d about  
r enewi ng Dr .  Sands'  cont r act .  

ANSWER:  See r esponse t o number  5.  

¶87 As I  under st and i t ,  I nt er r ogat or y No.  2 i s not  at  

i ssue i n t hi s r evi ew and i s not  addr essed her e.   See maj or i t y 

op. ,  ¶8 n. 7.  

¶88 Upon t he Di st r i ct ' s  r ef usal  t o answer  al l  t he 

i nt er r ogat or i es compl et el y,  Dr .  Sands moved t o compel  t he 

Di st r i ct ' s  answer s.   The Di st r i ct  obj ect ed t o t he mot i on on 

gr ounds t hat  t he i nf or mat i on sought  about  di scussi ons dur i ng t he 

Boar d' s c l osed sessi ons was pr i v i l eged,  pur suant  t o 

Wi s.  St at .  § 19. 85( 1) ( c) .    

¶89 The ci r cui t  cour t  r ul ed t hat  t he Di st r i ct  was r equi r ed 

t o answer  t he i nt er r ogat or i es and t hat  no pr i v i l ege pr ot ect ed 

t he i nf or mat i on:    

I  don' t  t hi nk t her e' s a pr i v i l ege i n t hi s case.   
I  t hi nk t hat  Pl ai nt i f f  has a r i ght  t o t hi s di scover y 
pr ocess.  .  .  .   I  don' t  see a pr i v i l ege and I  don' t  
see t hat ' s i nher ent  i n t he st at ut e.   I  j ust  don' t  v i ew 
i t  t hat  way.  .  .  .   I n al l  due r espect ,  someone el se 
mi ght  v i ew i t  i n a di f f er ent  way.  .  .  .  

¶90 However ,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t ' s  deci s i on,  concl udi ng t hat  a t est i moni al  pr i v i l ege i s 
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i mpl i c i t  i n Wi s.  St at .  § 19. 85( 1) ( c) .   Sands v.  Whi t nal l  Sch.  

Di st . ,  2007 WI  App 3,  ¶15,  298 Wi s.  2d 534,  728 N. W. 2d 15 ( " We 

hol d t hat  based on t he st at ut or y  l anguage of  Wi s.  St at .  § 19. 85,  

t he l egi s l at ur e i nt ended f or  t he subst ance of  c l osed sessi ons t o 

r emai n pr ot ect ed f r om publ i c di scl osur e. " ) .  

¶91 The cour t  of  appeal s expl ai ned i t s deci s i on as 

f ol l ows:    

Our  concl usi on i s suppor t ed by t he l anguage of  
t he st at ut e and t he publ i c  pol i cy upon whi ch t he 
cl osed sessi on st at ut e was cr eat ed.   The l egi s l at ur e 
r ecogni zed t hat  a gover nment al  body' s r i ght  t o meet  i n 
c l osed sessi on and mai nt ai n t he conf i dent i al i t y  of  i t s 
di scussi ons on cer t ai n mat t er s was par amount .   
Soci et y ' s i nt er est  i n havi ng cer t ai n mat t er s di scussed 
i n c l osed sessi on out wei ghs soci et y ' s i nt er est  i n 
" open gover nment . "   See Oshkosh N. W.  Co.  v.  Oshkosh 
Li br ar y Bd. ,  125 Wi s.  2d 480,  482- 83,  373 N. W. 2d 459 
( Ct .  App.  1985) .   The cl osed sessi ons at  i ssue her e 
addr essed Sands' s empl oyment  and per f or mance,  whi ch 
f al l  squar el y i nt o Wi s.  St at .  § 19. 85( 1) ( c) .   
Undoubt edl y,  one pol i cy r eason suppor t i ng a c l osed 
sessi on t o di scuss such mat t er s i s t o al l ow a candi d 
di scussi on wi t hout  concer n t hat  what  i s di scussed wi l l  
be di scl osed.   See N. L. R. B.  v.  Sear s Roebuck & Co. ,  
421 U. S.  132,  150- 52 ( 1975) .   Such candi d di scussi on 
i s a necessar y par t  of  t he deci s i on- maki ng pr ocess of  
gover nment al  agenci es.  .  .  .   [ I ] f  we wer e t o concl ude 
t hat  di scl osur e of  t he subst ance of  t he c l osed 
di scussi on i s per mi t t ed we,  i n essence,  v i t i at e t he 
need f or  t he c l osed sessi on at  al l .   Such an 
i nt er pr et at i on woul d r ender  t he st at ut e meani ngl ess,  
whi ch we cannot  do.  .  .  .   The cl osed sessi on l oses 
i t s meani ng i f  f i l i ng a l awsui t  opens t he door  t o what  
was once cl osed.   We must  pr esume t hat  t he l egi sl at ur e 
i nt ended t he st at ut e t o be i nt er pr et ed i n a manner  
t hat  advances t he pur poses of  t he st at ut e[ ——] not  
def eat s t hose pur poses.  .  .  .   I f  t he c l osed sessi on 
i s r ender ed meani ngl ess by t he f i l i ng of  a l awsui t ,  
t hen t he pur pose of  t he l aw enact ed by t he l egi sl at ur e 
i s def eat ed.   The car ef ul  cr af t i ng by our  l awmaker s i n 
bal anci ng what  shoul d be open t o t he publ i c and what  
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shoul d t ake pl ace i n a c l osed sessi on i s ef f ect i vel y 
dest r oyed.  

I d. ,  ¶11 ( c i t at i ons omi t t ed) .  

¶92 Thi s cour t  gr ant ed Dr .  Sands'  pet i t i on f or  r evi ew and 

now r ever ses t he cour t  of  appeal s.   Maj or i t y op. ,  ¶¶4,  78.  

I I .  THE COURT' S DECI SI ON AND I TS I MPLI CATI ONS  

¶93 Dr .  Sands st at es t he i ssue i n t hi s case as f ol l ows:  

" I n Wi sconsi n' s  Open Meet i ngs l aw,  do t he cl osed sessi on 

pr ovi s i ons of  § 19. 85( 1) ( c) ,  St at s.  i mpl i c i t l y  cr eat e a 

pr i v i l ege pr event i ng di scover y dur i ng c i v i l  l i t i gat i on?"   The 

Di st r i ct  st at es t he i ssue di f f er ent l y:  " Wher e a publ i c body 

pr oper l y meet s i n c l osed sessi on pur suant  t o Wi s.  St at .  

§ 19. 85( 1) ,  can a c i v i l  l i t i gant  compel  di scl osur e of  t he 

di scussi ons t hat  t ook pl ace dur i ng t hat  c l osed sessi on?"  

¶94 I n my vi ew,  t he Di st r i ct ' s  st at ement  of  t he i ssue 

accur at el y pi npoi nt s t he di sput e.   The Di st r i ct  di d not  obst r uct  

di scover y i n any mat er i al  sense,  as i t  suppl i ed al l  r equest ed 

document s and di vul ged t he names of  al l  per sons pr esent  at  t he 

c l osed sessi ons.   I t  obj ect ed t o di scl osi ng t he name of  each 

per son who spoke dur i ng conf i dent i al  del i ber at i ons and t o 

pr ovi di ng t he subst ance of  what  each per son had t o say.  

¶95 The maj or i t y r esponds t o t hese i ssues by hammer i ng on 

i t s t hesi s t hat  c l osed sessi on di scussi ons,  al t hough 

" conf i dent i al , "  ar e not  pr i v i l eged f r om di scover y:    

1.  " [ T] her e i s nei t her  a ' del i ber at i ve pr ocess pr i v i l ege'  

i n Wi sconsi n nor  any ot her  pr i v i l ege i mpl i c i t  i n Wi s.  St at .  

§ 19. 85 shi el di ng t he cont ent s of  c l osed sessi ons f r om 

di scover y. "   Maj or i t y op. ,  ¶3.    
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2.  " [ T] he mer e f act  t hat  t he i nf or mat i on Sands sought  was 

r el at ed t o t he cont ent s of  a c l osed sessi on does not  mean t hat  

such i nf or mat i on i s ' pr i v i l eged. ' "   Maj or i t y op. ,  ¶17.  

3.  " [ W] e f i nd no l anguage i n our  own open meet i ngs l aws 

i ndi cat i ng t hat  our  l egi s l at ur e i nt ended t o cr eat e a br oad 

di scover y pr i v i l ege f or  communi cat i ons occur r i ng i n c l osed 

sessi ons of  gover nment al  bodi es. "   Maj or i t y op. ,  ¶44.  

4.  " Wi s[ consi n]  St at .  § 19. 85 does not  .  .  .  cr eat e a 

bl anket  pr i v i l ege shi el di ng cl osed sessi on cont ent s f r om 

di scover y. "   Maj or i t y op. ,  ¶47.   See al so maj or i t y op. ,  ¶59 

( " [ W] e concl ude t hat  [ Wi s.  St at . ]  § 19. 85 does not  cr eat e a 

pr i v i l ege shi el di ng cont ent s of  c l osed meet i ngs f r om di scover y 

r equest s. " ) .  

5.  " [ J] ust  because a meet i ng may be kept  c l osed f r om t he 

publ i c,  even i f  some of  t he meet i ng cont ent s ar e t her eby 

' conf i dent i al '  i n some sense of  t he wor d,  i t  does not  

necessar i l y  f ol l ow t hat  t he Di st r i ct  has a l egal  pr i v i l ege t o 

r ef use compl i ance wi t h di scover y r equest s. "   Maj or i t y op,  ¶48.  

6.  " Wi sconsi n does not  r ecogni ze a del i ber at i ve pr ocess 

pr i v i l ege. "   Maj or i t y op.  ¶67.  

¶96 The maj or i t y at t empt s t o sof t en i t s f ar - r eachi ng 

hol di ng by suggest i ng pot ent i al  l i mi t at i ons on t he r i ght  t o 

cr ack open cl osed sessi ons.   The maj or i t y poi nt s  t o a Wi s.  St at .  

§ 804. 01( 3)  pr ot ect i ve or der  as a mechani sm t o pr ot ect  agai nst  

annoyi ng,  embar r assi ng,  oppr essi ve,  undul y bur densome,  or  undul y 

expensi ve di scover y r equest s.   See maj or i t y op. ,  ¶¶71- 73.   The 

maj or i t y al so suggest s t hat  c i r cui t  cour t s mi ght  " i ncr ease t hei r  
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super vi s i on of  t he di scover y pr ocess"  t o pr ot ect  sensi t i ve 

i nf or mat i on.   I d. ,  ¶75.   I t  does not  expl ai n what  t hi s means.  

¶97 Bef or e pr oceedi ng t o anal yze t he quest i on pr esent ed,  

i t  i s  i mpor t ant  t o r ef l ect  upon t he i mpl i cat i ons of  t he 

maj or i t y ' s deci s i on i n t he r eal  wor l d.   The non- par t y br i ef  of  

t he Wi sconsi n Depar t ment  of  Just i ce ( Depar t ment )  i nadver t ent l y 

exposes t he pr act i cal  i mpact  of  t he deci s i on:   

I n t he open meet i ngs l aw al one,  t her e ar e 13 
st at ut or y exempt i ons i n Wi s.  St at .  § 19. 85( 1) .   Each 
of  t hose exempt i ons per mi t s,  but  does not  r equi r e,  a 
gover nment al  body t o have a c l osed sessi on di scussi on 
of  t he i dent i f i ed subj ect  mat t er .   None of  t hose 
exempt i ons cont ai ns a l i t i gat i on exempt i on.   Fr om t he 
anal yt i c per spect i ve of  t he cour t  of  appeal s '  
deci s i on,  not hi ng di st i ngui shes t he cl osed sessi on 
exempt i on i n Wi s.  St at .  § 19. 85( 1) ( c)  f r om t he ot her  
12 exempt i ons. [ 2]   ( Emphasi s added. )  

                                                 
2 Cl osed sessi ons ar e per mi t t ed under  t he cur r ent  ver si on of  

Wi s.  St at .  § 19. 85( 1)  f or  t he f ol l owi ng pur poses:   

( a)  Del i ber at i ng concer ni ng a case whi ch was t he 
subj ect  of  any j udi c i al  or  quasi −j udi c i al  t r i al  or  
hear i ng bef or e t hat  gover nment al  body.   

( b)  Consi der i ng di smi ssal ,  demot i on,  l i censi ng 
or  di sci pl i ne of  any publ i c empl oyee or  per son 
l i censed by a boar d or  commi ssi on or  t he i nvest i gat i on 
of  char ges agai nst  such per son,  or  consi der i ng t he 
gr ant  or  deni al  of  t enur e f or  a uni ver si t y  f acul t y 
member ,  and t he t aki ng of  f or mal  act i on on any such 
mat t er ;  pr ovi ded t hat  t he f acul t y member  or  ot her  
publ i c empl oyee or  per son l i censed i s gi ven act ual  
not i ce of  any evi dent i ar y hear i ng whi ch may be hel d 
pr i or  t o f i nal  act i on bei ng t aken and of  any meet i ng 
at  whi ch f i nal  act i on may be t aken.  The not i ce shal l  
cont ai n a st at ement  t hat  t he per son has t he r i ght  t o 
demand t hat  t he evi dent i ar y hear i ng or  meet i ng be hel d 
i n open sessi on.   Thi s par agr aph and par .  ( f )  do not  
appl y t o any such evi dent i ar y hear i ng or  meet i ng wher e 
t he empl oyee or  per son l i censed r equest s t hat  an open 
sessi on be hel d.   
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( c)  Consi der i ng empl oyment ,  pr omot i on,  

compensat i on or  per f or mance eval uat i on dat a of  any 
publ i c empl oyee over  whi ch t he gover nment al  body has 
j ur i sdi ct i on or  exer ci ses r esponsi bi l i t y .   

( d)  Except  as pr ovi ded i n s.  304. 06 ( 1)  ( eg)  and 
by r ul e pr omul gat ed under  s.  304. 06 ( 1)  ( em) ,  
consi der i ng speci f i c  appl i cat i ons of  pr obat i on,  
ext ended super vi s i on or  par ol e,  or  consi der i ng 
st r at egy f or  cr i me det ect i on or  pr event i on.   

( e)  Del i ber at i ng or  negot i at i ng t he pur chasi ng 
of  publ i c pr oper t i es,  t he i nvest i ng of  publ i c f unds,  
or  conduct i ng ot her  speci f i ed publ i c busi ness,  
whenever  compet i t i ve or  bar gai ni ng r easons r equi r e a 
c l osed sessi on.   

( ee)  Del i ber at i ng by t he counci l  on unempl oyment  
i nsur ance i n a meet i ng at  whi ch al l  empl oyer  member s 
of  t he counci l  or  al l  empl oyee member s of  t he counci l  
ar e excl uded.   

( eg)  Del i ber at i ng by t he counci l  on wor ker ' s 
compensat i on i n a meet i ng at  whi ch al l  empl oyer  
member s of  t he counci l  or  al l  empl oyee member s of  t he 
counci l  ar e excl uded.  

( em)  Del i ber at i ng under  s.  157. 70 i f  t he l ocat i on 
of  a bur i al  s i t e,  as def i ned i n s.  157. 70 ( 1)  ( b) ,  i s 
a subj ect  of  t he del i ber at i on and i f  di scussi ng t he 
l ocat i on i n publ i c woul d be l i kel y t o r esul t  i n 
di st ur bance of  t he bur i al  s i t e.   

( f )  Consi der i ng f i nanci al ,  medi cal ,  soci al  or  
per sonal  hi st or i es or  di sci pl i nar y dat a of  speci f i c  
per sons,  pr el i mi nar y consi der at i on of  speci f i c  
per sonnel  pr obl ems or  t he i nvest i gat i on of  char ges 
agai nst  speci f i c  per sons except  wher e par .  ( b)  appl i es 
whi ch,  i f  di scussed i n publ i c,  woul d be l i kel y t o have 
a subst ant i al  adver se ef f ect  upon t he r eput at i on of  
any per son r ef er r ed t o i n such hi st or i es or  dat a,  or  
i nvol ved i n such pr obl ems or  i nvest i gat i ons.   

( g)  Conf er r i ng wi t h l egal  counsel  f or  t he 
gover nment al  body who i s r ender i ng or al  or  wr i t t en 
advi ce concer ni ng st r at egy t o be adopt ed by t he body 
wi t h r espect  t o l i t i gat i on i n whi ch i t  i s  or  i s  l i kel y 
t o become i nvol ved.   
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¶98 Fr om t he anal yt i c per spect i ve of  t he Depar t ment ,  al l  

13 cat egor i es of  st at ut or i l y  aut hor i zed cl osed sessi ons ar e 

subj ect  t o l i t i gat i on t o r eveal  t he cont ent  of  di scussi ons on 

t he i dent i f i ed subj ect  mat t er  of  t he sess i ons.   I n t he 

Depar t ment ' s v i ew,  none of  t he 13 st at ut or y exempt i ons i mpl i es a 

pr i v i l ege of  non- di scl osur e.  

¶99 The Depar t ment ' s non- par t y br i ef  cont i nues:  

Because t he Wi s.  St at .  § 19. 85( 1) ( c)  exempt i on 
appl i es equal l y t o ever y c l osed sessi on meet i ng of  
ever y gover nment al  body cover ed by t he open meet i ngs 
l aw,  t he l egal  pr i nci pl e est abl i shed by t he cour t  of  
appeal s '  opi ni on wi l l  appl y st at ewi de t o al l  
gover nment al  bodi es i nvol ved i n l i t i gat i on wi t h t hei r  
f or mer  empl oyees,  wher e t he subst ance of  t he 
l i t i gat i on concer ns t he r easons f or  t he adver se 
empl oyment  act i on.   Unl ess r ever sed,  t he cour t  of  
appeal s '  deci s i on i s t hus l i kel y t o af f ect  a l ar ge 
number  of  act i ons agai nst  gover nment  empl oyer s.  

¶100 Conver sel y,  because t he Wi s.  St at .  § 19. 85( 1)  

exempt i ons appl y t o ever y c l osed sessi on meet i ng of  ever y 

gover nment al  body cover ed by t he open meet i ngs l aw,  t he l egal  

pr i nci pl es est abl i shed by t he maj or i t y i n i t s opi ni on wi l l  appl y 

st at ewi de t o al l  gover nment al  bodi es i nvol ved i n 

l i t i gat i on .  .  .  and wi l l  not  be l i mi t ed t o l i t i gat i on i nvol v i ng 

" f or mer  empl oyees. "    

                                                                                                                                                             
( h)  Consi der at i on of  r equest s f or  conf i dent i al  

wr i t t en advi ce f r om t he gover nment  account abi l i t y  
boar d under  s.  5. 05 ( 6a) ,  or  f r om any count y or  
muni ci pal  et hi cs boar d under  s.  19. 59 ( 5) .  

( i )  Consi der i ng any and al l  mat t er s r el at ed t o 
act s by busi nesses under  s.  560. 15 whi ch,  i f  di scussed 
i n publ i c,  coul d adver sel y af f ect  t he busi ness,  i t s 
empl oyees or  f or mer  empl oyees.  
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¶101 I n sum,  t he maj or i t y has pr omul gat ed a sweepi ng r ul e 

wi t h br oad appl i cat i on.   The r ul e has no except i ons.   I t  i s  not  

l i mi t ed t o Wi s.  St at .  § 19. 85( 1) ( c) .   I nst ead,  t he r ul e 

pr ecl udes any cl ai m of  pr i v i l ege based on t he exempt i ons t o t he 

open meet i ngs l aw st at ed i n Wi s.  St at .  § 19. 85( 1) .   As a r esul t ,  

t he cont ent  of  a c l osed sessi on di scussi on under  

Wi s.  St at .  § 19. 85( 1)  i s l i kel y  di scover abl e,  s i mpl y by f i l i ng a 

l awsui t .  

¶102 The f ul l  i mpl i cat i ons of  t hi s deci s i on cannot  be 

appr eci at ed wi t hout  exami ni ng,  one- by- one,  t he 13 exempt i ons i n 

Wi s.  St at .  § 19. 85( 1)  and sur mi si ng how t he new di scover y r ul e 

mi ght  be empl oyed i n each set t i ng.   To i l l ust r at e my concer n,  I  

wi l l  poi nt  t o t hr ee of  t he exempt i ons.  

¶103 Fi r st ,  Wi s.  St at .  § 19. 85( 1) ( b)  aut hor i zes 

gover nment al  bodi es t o convene i n c l osed sessi on t o 

" [ c] onsi der [ ]  di smi ssal ,  demot i on,  l i censi ng or  di sci pl i ne of  

any publ i c empl oyee or  per son l i censed by a boar d or  

commi ssi on. "   Thi s exempt i on i mpl i cat es not  onl y t eacher s,  

uni ver si t y f acul t y and st af f ,  f i r e f i ght er s,  and pol i ce 

of f i cer s,  but  al so l awyer s,  doct or s,  and most  ot her  l i censed 

pr of essi onal s.   

¶104 Second,  Wi s.  St at .  § 19. 85( 1) ( h) 3 aut hor i zes c l osed 

sessi ons t o consi der  " r equest s f or  conf i dent i al  wr i t t en advi ce 

f r om t he gover nment  account abi l i t y  boar d under  s.  5. 05( 6a) ,  or  

f r om any count y or  muni ci pal  et hi cs boar d under  s.  19. 59( 5) . "   

                                                 
3 Wi sconsi n St at .  § 19. 85( 1) ( h)  was amended by 2007 Wi s.  Act  

1,  § 133.  
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The Gover nment  Account abi l i t y  Boar d,  wi t h i t s mul t i pl e 

f unct i ons,  i s  l i kel y t o be a pr i me t ar get  of  t he new di scover y 

r ul e because i t  wi l l  be a good pl ace t o di g up di r t  agai nst  

candi dat es f or  publ i c of f i ce.  

¶105 Thi r d,  Wi s.  St at .  § 19. 85( 1) ( e)  aut hor i zes c l osed 

sessi ons f or  " [ d] el i ber at i ng or  negot i at i ng t he pur chasi ng of  

publ i c pr oper t i es,  t he i nvest i ng of  publ i c f unds,  or  conduct i ng 

ot her  speci f i ed publ i c busi ness,  whenever  compet i t i ve or  

bar gai ni ng r easons r equi r e a cl osed sessi on. "   I n St at e v.  

Beaver  Dam Ar ea Devel opment  Cor p. ,  2008 WI  90,  ___ Wi s.  2d ___,  

___ N. W. 2d ___,  a maj or i t y of  t hi s cour t  det er mi ned t hat  a l ocal  

economi c devel opment  aut hor i t y met  unl awf ul l y i n c l osed sessi on.   

Thi s r ul i ng may pr ovi de t he l egal  basi s f or  a l awsui t  t o obt ai n 

t he subst ance of  t he c l osed meet i ngs.  

¶106 Al t hough t hese exampl es hi nt  at  how t he maj or i t y ' s 

r ul i ng may adver sel y af f ect  del i ber at i ons by gover nment  bodi es 

and t he t enuous r el at i onshi p t hese bodi es wi l l  now have wi t h 

pr i vat e i ndi v i dual s and or gani zat i ons,  we need not  r el y on 

i magi nat i on or  specul at i on.    

¶107 Consi der  t he Nebr aska case of  St at e ex r el .  Upper  

Republ i can Nat ur al  Resour ces Di st r i ct  v.  Di st r i ct  Judges of  t he 

Di st r i ct  Cour t  f or  Chase Count y,  728 N. W. 2d 275 ( Neb.  2007)  

( Upper  Republ i can NRD) ,  whi ch t he maj or i t y c i t es wi t h appr oval .   

Maj or i t y op.  ¶¶41- 43.   I n Upper  Republ i can NRD,  t he pl ai nt i f f s '  

compl ai nt  al l eged t hat  a publ i c  nat ur al  r esour ces di st r i ct  and 

i t s boar d of  di r ect or s " ' knowi ngl y engaged i n r epeat ed,  

i nt ent i onal ,  and per vasi ve c l osed sessi ons at  publ i c meet i ngs at  
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whi ch publ i c pol i cy was debat ed and di scussed'  i n v i ol at i on of  

t he Open Meet i ngs Act . "   Upper  Republ i can NRD,  728 N. W. 2d at  

277.   The t r i al  cour t  or der ed t he publ i c body t o " answer  al l  

quest i ons posed wi t h r egar d t o t he c l osed sessi ons. "   I d.  

( emphasi s added) .   The Nebr aska Supr eme Cour t  agr eed wi t h t hi s 

r easoni ng.   I d.  at  280.   For ci ng a gover nment  or  quasi -

gover nment al  body t o answer  al l  quest i ons r egar di ng t he 

subst ance of  di scussi ons hel d i n c l osed sessi on ul t i mat el y 

def eat s t he pur pose of  al l owi ng t he gover nment  t o hol d such 

sessi ons.   The st r i k i ng s i gni f i cance of  t he pr esent  case i s t hat  

a cour t  may f or ce di scl osur e of  conf i dent i al  di scussi ons,  even 

t hough a gover nment al  body has f ul l y compl i ed wi t h t he open 

meet i ngs l aw.  

¶108 Anot her  case ci t ed by t he maj or i t y wi t h appr oval ,  

Peopl e ex r el .  Bi r ket t  v.  Ci t y of  Chi cago,  705 N. E. 2d 48 ( I l l .  

1998) ,  see maj or i t y op.  ¶40,  i s i l l ust r at i ve of  t he pr obl ems 

t hat  may ar i se f r om t he maj or i t y ' s  r ul e under  

Wi s.  St at .  § 19. 85( 1) ( e) .    

¶109 I n Bi r ket t ,  t he Ci t y of  Chi cago,  whi ch owns and 

oper at es O' Har e I nt er nat i onal  Ai r por t ,  became embr oi l ed i n 

l i t i gat i on wi t h sever al  muni ci pal i t i es l ocat ed near  O' Har e 

r egar di ng t he Ci t y ' s pl ans f or  expandi ng t he ai r por t .   Bi r ket t ,  

705 N. E. 2d at  55- 56.   The muni ci pal i t i es sought  di scover y of  al l  

i nf or mat i on,  document s,  r ecor ds,  and di scussi ons t hat  t he Ci t y 

had i n c l osed sessi on r egar di ng t he pl anned expansi on.   I d.  at  

48- 49.   The I l l i noi s Supr eme Cour t  af f i r med t he t r i al  cour t ' s  

deci s i on t o suppl y t he i nf or mat i on and r ej ect ed any 
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" del i ber at i ve pr ocess pr i v i l ege"  t o pr ot ect  document s gi v i ng 

" conf i dent i al  advi ce. "   I d.  at  49- 50.   I t  t hus di sr egar ded an 

exempt i on i n t he I l l i noi s Fr eedom of  I nf or mat i on Act  f or  

" [ p] r el i mi nar y dr af t s,  not es,  r ecommendat i ons,  memor anda and 

ot her  r ecor ds i n whi ch opi ni ons ar e expr essed,  or  pol i c i es or  

act i ons ar e f or mul at ed. "   I d.  at  51 ( quot i ng 5 I l l .  Comp.  St at .  

140/ 7( 1) ( f )  ( West  1994) ) .  

¶110 The di ssent  by Just i ce Mi chael  Bi l andi c was bl unt :   

The t ypes of  document s sought  by t he pl ai nt i f f s 
shoul d be pr ot ect ed f r om di scl osur e.   The af f i davi t s 
i n t he r ecor d r eveal  t he pl anni ng pr ocess f r om whi ch 
t hese document s wer e gener at ed.   Accor di ng t o 
af f i davi t s submi t t ed by var i ous deput y commi ssi oner s 
of  t he Ci t y ' s depar t ment  of  av i at i on,  t he document s 
r equest ed by t he pl ai nt i f f s r ef l ect  pr el i mi nar y and 
pr edeci s i onal  pl anni ng del i ber at i ons concer ni ng 
devel opment  opt i ons and al t er nat i ves at  O' Har e.   
I ncl uded i n t hese del i ber at i ons ar e opi ni ons expr essed 
dur i ng meet i ngs and r ecommendat i ons by Ci t y per sonnel  
and hi r ed consul t ant s.   The af f i davi t s f ur t her  st at e 
t hat  t he document s cont ai n conf i dent i al  advi ce gi ven 
t o muni ci pal  pol i cymaker s eval uat i ng pol i cy opt i ons.   
Such pl anni ng document s go t o t he hear t  of  t he Ci t y 
of f i c i al s '  abi l i t y  t o engage i n open and honest  
di scussi ons r el at i ng t o f ut ur e pl anni ng.   I  bel i eve 
t hat  t hese of f i c i al s shoul d be abl e t o di scuss al l  
per t i nent  pol i cy opt i ons wi t hout  f ear  t hat  t hei r  
candi d assessment s of  each opt i on' s st r engt hs and 
weaknesses wi l l  be di scl osed t o t he ai r por t ' s  
opponent s.   The af f i davi t s of  t he deput y commi ssi oner s 
est abl i sh t he i mpor t ance of  pr ot ect i ng t hese ai r por t  
pl anni ng del i ber at i ons f r om di scl osur e i n or der  t o 
mai nt ai n t he candi d eval uat i on of  pr oposal s wi t hi n 
t hat  pr ocess.  
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I d.  at  56 ( Bi l andi c,  J. ,  di ssent i ng)  ( emphasi s added) . 4 

¶111 I n v i ew of  deci s i ons l i ke Bi r ket t ,  t he cont i nued 

conf i dent i al i t y  of  document s subj ect  t o t he at t or ney- cl i ent  

pr i v i l ege may be compr omi sed,  especi al l y i f  t hose document s ar e 

di scussed as par t  of  a del i ber at i ve pr ocess i n st at ut or i l y  

aut hor i zed cl osed meet i ngs.  

¶112 As demonst r at ed by t he above di scussi on,  t he 

maj or i t y ' s r ul e i n t hi s case i s t oo br oad.   I n t he absence of  

expr ess l egi s l at i ve di r ect i ve,  i t  i s  unwi se f or  t hi s cour t ,  as a 

pol i cy mat t er ,  t o concl ude t hat  t her e ar e no " pr i v i l ege[ s]  

                                                 
4 The Bi r ket t  deci s i on was f ol l owed by a deci s i on wi t h a 

di f f er ent  r esul t .   Thomas v.  Page,  837 N. E. 2d 483 ( I l l .  App.  Ct .  
2005) ,  i nvol ved a def amat i on sui t  f i l ed by a s i t t i ng j ust i ce of  
t he I l l i noi s Supr eme Cour t  based upon t he publ i cat i on of  cer t ai n 
newspaper  ar t i c l es r egar di ng t he supr eme cour t ' s  consi der at i on 
of  a di sci pl i nar y pr oceedi ng i nvol v i ng t he Kane Count y St at e' s  
At t or ney.   I d.  at  487.   Dur i ng t he cour se of  pr oceedi ngs i n t he 
t r i al  cour t ,  t he def endant s i ssued subpoenas t hat  wer e ser ved 
upon t he ot her  s i x I l l i noi s Supr eme Cour t  j ust i ces and t hei r  l aw 
cl er ks seeki ng t he pr oduct i on of  al l  document s r ef er r i ng or  
r el at i ng t o t he def amat i on pr oceedi ngs.   I d.   Addi t i onal l y,  t he 
def endant s caused t he i ssuance of  subpoenas f or  t he deposi t i ons 
of  t he s i t t i ng j ust i ces and t hei r  l aw cl er ks.   I d.   The 
subpoenaed par t i es chal l enged t he subpoenas,  and t he ci r cui t  
cour t  cer t i f i ed t he quest i on of  pr i v i l ege t o t he I l l i noi s 
Appel l at e Cour t ,  Second Di st r i ct .   I d.  at  487- 88.  

The I l l i noi s Appel l at e Cour t ,  Second Di st r i ct ,  r ecogni zed 
an absol ut e j udi c i al  del i ber at i on pr i v i l ege pr ot ect i ng 
conf i dent i al  communi cat i ons among j udges and bet ween j udges and 
t he cour t ' s  st af f  made i n t he cour se of  t he per f or mance of  t hei r  
j udi c i al  dut i es and r el at i ng t o of f i c i al  cour t  busi ness.   I d.  at  
490- 91,  493.   I n doi ng so,  t he cour t  di st i ngui shed t he Bi r ket t  
case on t he gr ound t hat  t hat  case i nvol ved t he quest i on of  one 
br anch of  gover nment  cr eat i ng an evi dent i ar y pr i v i l ege f or  
anot her  br anch of  gover nment .   I d.  at  490 ( c i t i ng Peopl e ex r el .  
Bi r ket t  v.  Ci t y of  Chi cago,  705 N. E. 2d 48 ( I l l .  1998) ) .  
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i mpl i c i t  i n Wi s.  St at .  § 19. 85 shi el di ng t he cont ent s of  c l osed 

sessi ons f r om di scover y. "   Maj or i t y op.  ¶3.  

I I I .  CONSTI TUTI ONAL AND COMMON LAW BACKGROUND 

¶113 I n exami ni ng evi dent i ar y pr i v i l eges,  i t  i s  usef ul  t o 

set  out  some const i t ut i onal  and common l aw backgr ound.  

¶114 Ar t i c l e XI V,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 

r eads as f ol l ows:  " Such par t s of  t he common l aw as ar e now i n 

f or ce i n t he t er r i t or y of  Wi sconsi n,  not  i nconsi st ent  wi t h t hi s 

const i t ut i on,  shal l  be and cont i nue par t  of  t he l aw of  t hi s 

st at e unt i l  al t er ed or  suspended by t he l egi s l at ur e. "  

¶115 Thi s sect i on was i nt er pr et ed i n Menne v.  Ci t y of  Fond 

du Lac,  273 Wi s.  341,  345,  77 N. W. 2d 703 ( 1956) :    

The common l aw i n ef f ect  at  t he t i me of  t he 
adopt i on of  our  st at e const i t ut i on i s di f f i cul t  of  
def i ni t i on.  We do not  t hi nk t hat  i t  i s  conf i ned t o 
Engl i sh st at ut es and t he deci s i ons of  Engl i sh 
cour t s.  .  .  .   Per haps t he t er m " common l aw"  i s br oad 
enough t o embr ace cust oms and usages and l egal  maxi ms 
and pr i nci pl es i n vogue at  t hat  t i me [ st at ehood] .  

¶116 Al t hough one coul d c i t e cour t  deci s i ons t o t he ef f ect  

t hat  t he common l aw r ef er r ed t o i n Sect i on 13 i s t he common l aw 

" as i t  exi st ed,  modi f i ed and amended by Engl i sh st at ut es passed 

pr i or  t o t he [ Amer i can]  r evol ut i on, "  Budd v.  Hansen,  11 

Wi s.  2d 248,  257,  105 N. W. 2d 358 ( 1960)  ( quot i ng Cobur n v.  

Har vey,  18 Wi s.  156 [ * 147] ,  162 [ * 153]  ( 1864) ) ,  t he bet t er  v i ew 

i s t hat  t he " common l aw"  i ncl udes bot h pr e- st at ehood Engl i sh l aw 

and pr e- st at ehood common l aw f r om ot her  st at es,  i nasmuch as our  

cour t s have al ways been f r ee t o accept  or  r ej ect  common l aw f r om 

ot her  j ur i sdi ct i ons.  
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¶117 The poi nt  of  t hi s di scussi on i s t hat  pr e- st at ehood 

common l aw,  i ncl udi ng t he common l aw of  evi dent i ar y pr i v i l eges,  

cont i nues as par t  of  t he l aw of  Wi sconsi n unt i l  such t i me as i t  

has been di spl aced by t he l egi s l at ur e or  modi f i ed by cour t  

deci s i on or  r ul e.  

¶118 For  cent ur i es t her e has been an i mpr eci se pr i v i l ege 

r el at i ng t o sel ect  gover nment al  i nf or mat i on.   " The del i ber at i ve 

pr ocess pr i v i l ege or i gi nat ed i n t he pr i nci pl es under l y i ng t he 

Engl i sh ' cr own pr i v i l ege. ' "   Russel l  L.  Weaver  & James T. R.  

Jones,  The Del i ber at i ve Pr ocess Pr i v i l ege,  54 Mo.  L.  Rev.  279,  

283 ( 1989) .   The " cr own pr i v i l ege"  makes secr et  such t hi ngs as 

par l i ament ar y del i ber at i ons,  st at e secr et s and paper s,  

conf i dent i al  pr oceedi ngs of  t he Pr i vy Counci l ,  and 

communi cat i ons by or  t o publ i c  of f i c i al s i n t he di schar ge of  

t hei r  publ i c dut i es.   I d.  at  283 n. 24 ( c i t at i on omi t t ed) .  

¶119 Par t  of  t he " cr own pr i v i l ege"  was t he pr ot ect i on f r om 

di scl osur e of  t he speeches of  a member  of  t he House of  Commons.   

I n Pl unket t  v.  Cobbet t ,  5 Esp.  N. P.  136,  170 Eng.  Rep.  736 ( K. B.  

1804) ,  t he cour t  hel d t hat  a wi t ness cal l ed t o pr ove t he 

pl ai nt i f f ' s  expr essi ons i n par l i ament  was pr i v i l eged f r om 

di scl osi ng t he t enor  of  t he speeches.   See 8 Wi gmor e,  Evi dence 

§ 2378( c) ,  at  794 n. 3 ( McNaught on r ev.  1961) .  

¶120 McKel vey on Evi dence gi ves t he " cr own pr i v i l ege"  a 

di f f er ent  l abel :  " St at e Secr et s. "   The t r eat i se pr ovi des:    

STATE SECRETS——Wi t h r espect  t o publ i c mat t er s,  
t he pr i v i l ege ext ends t o publ i c of f i cer s,  t hei r  
subor di nat es,  and any who may be cogni zant  of  such 
mat t er s,  t hough not  i n publ i c of f i ce.   
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.  .  .  .    

St at e secr et s consi st  of  communi cat i ons bet ween 
publ i c of f i cer s,  t r ansact i ons i n publ i c bodi es,  act s 
of  t he execut i ve depar t ment ,  i nf or mat i on obt ai ned i n 
t he cour se of ,  or  f or  t he pur pose of ,  t he enf or cement  
of  t he cr i mi nal  l aw,  and ot her  l i ke mat t er s.  

John J.  McKel vey,  McKel vey on Evi dence §§ 226,  228,  at  372 ( West  

Publ ' g Co. ,  2d ed.  1907) .  

¶121 McKel vey ci t es Wor t hi ngt on v.  Scr i bner ,  109 Mass.  487,  

12 Am.  Rep.  736 ( 1872) ,  whi ch r eads i n par t :    

I t  i s  t he dut y of  ever y c i t i zen t o communi cat e t o 
hi s gover nment  any i nf or mat i on whi ch he has of  t he 
commi ssi on of  an of f ense agai nst  i t s  l aws.   To 
encour age hi m i n per f or mi ng t hi s dut y wi t hout  f ear  of  
consequences,  t he l aw hol ds such i nf or mat i on t o be 
among t he secr et s of  St at e,  and l eaves t he quest i on 
how f ar  and under  what  c i r cumst ances t he names of  t he 
i nf or mer s and t he channel  of  communi cat i on shal l  be 
suf f er ed t o be known,  t o t he absol ut e di scr et i on of  
t he gover nment ,  t o be exer ci sed accor di ng t o i t s  v i ews 
of  what  t he i nt er est s of  t he publ i c r equi r e.   Cour t s 
of  j ust i ce t her ef or e wi l l  not  compel  or  al l ow t he 
di scover y of  such i nf or mat i on,  ei t her  by t he 
subor di nat e of f i cer  t o whom i t  i s  gi ven,  by t he 
i nf or mer  hi msel f ,  or  by any ot her  per son,  wi t hout  t he 
per mi ssi on of  t he gover nment .   The evi dence i s  
excl uded,  not  f or  t he pr ot ect i on of  t he wi t ness or  of  
t he par t y i n t he par t i cul ar  case,  but  upon gener al  
gr ounds of  publ i c pol i cy,  because of  t he conf i dent i al  
nat ur e of  such communi cat i ons.  

I d.  at  488- 89 ( emphasi s added) .  

¶122 Wor t hi ngt on ci t ed,  among many aut hor i t i es,  Rex v.  

Aker s,  6 Esp.  125,  170 Eng.  Rep.  850 ( 1790) ,  whi ch i t  descr i bed 

as t he " ear l i est  case upon t he subj ect . "   Wor t hi ngt on,  109 Mass.  

at  489.   Wor t hi ngt on,  i n t ur n,  has been appr ovi ngl y c i t ed i n t he 
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opi ni ons of  t he Wi sconsi n At t or ney Gener al .   See 41 Wi s.  Op.  

At t ' y  Gen.  237,  241 ( 1952) . 5 

¶123 I n hi s comment ar i es on evi dence,  Bur r  W.  Jones,  a 

pr of essor  of  evi dence at  t he Col l ege of  Law of  t he Uni ver si t y of  

Wi sconsi n and,  l at er ,  a j ust i ce of  t hi s cour t ,  gi ves t he 

pr i v i l ege a st i l l  di f f er ent  name:  " Pr i v i l eged communi cat i ons——

Af f ai r s of  st at e. "   4 Bur r  W.  Jones,  Comment ar i es on t he Law of  

Evi dence i n Ci v i l  Cases § 762( 780) ,  at  576 ( Bancr of t - Whi t ney Co.  

1914)  ( her ei naf t er  Jones) .   Jones wr ot e i n par t :    

The Pr esi dent  of  t he Uni t ed St at es,  t he gover nor s 
of  t he sever al  st at es and t hei r  cabi net  of f i cer s,  ar e 
not  bound t o pr oduce paper s or  di scl ose i nf or mat i on 
commi t t ed t o t hem,  i n a j udi c i al  i nqui r y,  when,  i n 
t hei r  own j udgment ,  t he di scl osur e woul d,  on publ i c 
gr ounds,  be i nexpedi ent .   On t he same pr i nci pl e,  t he 
heads of  t he depar t ment s of  nat i onal  or  st at e 
gover nment s cannot  be compel l ed t o pr oduce l et t er s or  
document s as evi dence,  when,  i n t hei r  j udgment ,  such 
pr oduct i on woul d be pr ej udi c i al  t o t he publ i c ser vi ce.   
Nor  can di scl osur e of  communi cat i ons bet ween t he heads 
of  t he depar t ment s of  st at e and t hei r  subor di nat e 
of f i cer s be compel l ed.  

I d. ,  § 762( 780) ,  at  577- 78 ( f oot not es omi t t ed) .   Jones poi nt ed 

t o " t he l eadi ng case"  i n t he Uni t ed St at es Supr eme Cour t ,  Boske 

v.  Comi ngor e,  177 U. S.  459 ( 1900) ,  wher e a col l ect or  of  i nt er nal  

r evenue had been i mpr i soned by or der  of  a st at e cour t  i n 

Kent ucky f or  r ef usi ng t o pr oduce t o hi s of f i ce cer t ai n mont hl y 

r epor t s of  l i quor  manuf act ur ed by a cer t ai n manuf act ur er .   I d.  

at  462- 63.   The Supr eme Cour t  r ul ed t hat  i mpr i sonment  was 

i mpr oper  and t hat  t he document s wer e " pr i v i l eged,  and t o a 

                                                 
5 I n 40 Wi s.  Op.  At t ' y  Gen.  34 ( 1951) ,  t he At t or ney Gener al  

al l uded t o t he " pr i v i l ege f or  ' s t at e secr et s. ' "   I d.  at  38.   
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cer t ai n ext ent ,  quasi - conf i dent i al ,  communi cat i ons,  t he use of  

whi ch i s l i mi t ed t o t he pur poses f or  whi ch t hey ar e made,  unl ess 

t he par t i es i nt er est ed consent  t o a mor e ext ensi ve use. "   Jones,  

supr a,  at  578- 79 ( summar i z i ng t he hol di ng i n Boske) .   Pr of essor  

Jones not ed t hat  t he Wi sconsi n Supr eme Cour t  had f ol l owed and 

ci t ed Boske i n Meyer  v.  Home I nsur ance Co. ,  127 Wi s.  304,  106 

N. W.  1087 ( 1906) .   Jones,  supr a,  at  578 n. 97.    

¶124 Wi gmor e' s t r eat i se on evi dence al so r ecogni zed t he 

" st at e secr et s"  pr i v i l ege.   Al t hough cr i t i cal  of  t he pr i v i l ege 

ear l y on,  Wi gmor e nonet hel ess asked:  " [ I ] s t her e st i l l  a genui ne 

t est i moni al  pr i v i l ege whi ch i s t o pr ot ect  publ i c of f i cer s f r om 

t he di scl osur e of  cer t ai n k i nds of  f act s or  communi cat i ons 

r ecei ved t hr ough t hei r  of f i c i al  dut i es?  Some such pr i v i l ege 

undoubt edl y exi st s. "   8 Wi gmor e,  Evi dence § 2378( g) ,  at  792 

( McNaught on r ev.  1961) .  

¶125 One f acet  of  t he " st at e secr et s"  pr i v i l ege i s  embodi ed 

i n t he Uni t ed St at es Const i t ut i on i n Ar t i c l e I ,  Sect i on 5,  

Cl ause 3,  whi ch r eads:  " Each House shal l  keep a Jour nal  of  i t s  

Pr oceedi ngs,  and f r om t i me t o t i me publ i sh t he same,  except i ng 

such Par t s as may i n t hei r  Judgment  r equi r e Secr ecy .  .  .  . "   

( Emphasi s added. )   The Wi sconsi n Const i t ut i on has a s i mi l ar  

pr ovi s i on i n Ar t i c l e I V,  Sect i on 10:  " Each house shal l  keep a 

j our nal  of  i t s  pr oceedi ngs and publ i sh t he same,  except  such 

par t s as r equi r e secr ecy.   The door s of  each house shal l  be kept  

open except  when t he publ i c wel f ar e shal l  r equi r e secr ecy. "   

( Emphasi s added. )  
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¶126 I n Uni t ed St at es v.  Ni xon,  418 U. S.  683 ( 1974) ,  t he 

Supr eme Cour t  r ej ect ed t he Pr esi dent ' s c l ai m of  an absol ut e 

execut i ve pr i v i l ege.   I d.  at  707.   Nonet hel ess,  i t  r ecogni zed 

t he exi st ence of  an execut i ve pr i v i l ege.   See i d.  at  713- 14.   

Chi ef  Just i ce War r en Bur ger  wr ot e of  t he " val i d need f or  

pr ot ect i on of  communi cat i ons bet ween hi gh Gover nment  of f i c i al s 

and t hose who advi se and assi st  t hem i n t he per f or mance of  t hei r  

mani f ol d dut i es;  t he i mpor t ance of  t hi s conf i dent i al i t y  i s  t oo 

pl ai n t o r equi r e f ur t her  di scuss i on. "   I d.  at  705.   Bur ger  added 

t hat  " [ h] uman exper i ence t eaches t hat  t hose who expect  publ i c 

di ssemi nat i on of  t hei r  r emar ks may wel l  t emper  candor  wi t h a 

concer n f or  appear ances and f or  t hei r  own i nt er est s t o t he 

det r i ment  of  t he deci s i onmaki ng pr ocess. "   I d.  

¶127 I n a ver y s i gni f i cant  passage,  Bur ger  wr ot e:   

The expect at i on of  a Pr esi dent  t o t he 
conf i dent i al i t y  of  hi s conver sat i ons and 
cor r espondence,  l i ke t he c l ai m of  conf i dent i al i t y  of  
j udi c i al  del i ber at i ons .  .  .  has al l  t he val ues t o 
whi ch we accor d def er ence f or  t he pr i vacy of  al l  
c i t i zens and,  added t o t hose val ues,  i s t he necessi t y 
f or  pr ot ect i on of  t he publ i c i nt er est  i n candi d,  
obj ect i ve,  and even bl unt  or  har sh opi ni ons i n 
Pr esi dent i al  deci s i onmaki ng.  

I d.  at  708 ( emphasi s added) .  

¶128 My pur pose i n r evi ewi ng Engl i sh common l aw and ot her  

somet i mes- anci ent  pr ecedent  i s  not  t o cont end what  t he l aw 

shoul d be but  t o show what  t he l aw once was.  

¶129 The l aw has been changed dr amat i cal l y by t he enact ment  

of  publ i c r ecor ds and open meet i ngs l aws.   The l egi s l at ur e,  wi t h 

t he appr oval  of  t he gover nor ,  passed t he open meet i ngs l aw i n 

1959.   Ch.  289,  Laws of  1959.   The l egi s l at ur e,  wi t h t he 
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appr oval  of  t he gover nor ,  cr eat ed except i ons aut hor i z i ng 

" execut i ve or  c l osed sessi ons"  f or  var i ous pur poses,  i ncl udi ng 

" consi der i ng empl oyment ,  di smi ssal ,  pr omot i on,  demot i on,  

compensat i on,  l i censi ng or  di sci pl i ne of  any publ i c empl oye or  

per son l i censed by a st at e boar d or  commi ssi on or  t he 

i nvest i gat i on of  char ges agai nst  such per son,  unl ess an open 

meet i ng i s r equest ed by t he empl oye or  per son char ged,  

i nvest i gat ed or  ot her wi se under  di scussi on. "   Wi s.  St at .  

§ 14. 90( 3) ( b)  ( 1959)  ( emphasi s  added) .   The 1959 l aw was 

popul ar l y known as t he " Ant i - Secr ecy Law. "   49 Wi s.  Op.  At t ' y  

Gen.  I nt r oduct i on ( 1960) .  

¶130 What  i s ast oundi ng about  t he maj or i t y opi ni on i s t hat  

i t  cont ends t hat  t he l egi s l at ur e and t he gover nor  pr eser ved 

not hi ng of  t he common l aw pr i v i l ege of  conf i dent i al  del i ber at i on 

i n t he 13 exempt i ons t o t he " Ant i - Secr ecy"  open meet i ngs l aw.   

I t s concl usi on i s br eat ht aki ng because t he ver y f i r st  exempt i on 

i n Wi s.  St at .  § 19. 85( 1) ( a)  aut hor i zes c l osed sessi ons f or  

cour t s.  

¶131 Thi s cour t  adopt ed t he r ul es of  evi dence i n 1973,  mor e 

t han a decade af t er  t he open meet i ngs l aw was enact ed.   The 

cour t  i ncl uded el ement s of  t he " st at e secr et s"  pr i v i l ege i n Wi s.  

St at .  §§ 905. 02,  905. 09,  and 905. 10.   Ther e i s no l ogi cal  r eason 

why t he l egi s l at ur e di d not  see a del i ber at i ve pr ocess pr i v i l ege 

as " i nher ent  or  i mpl i c i t "  i n t he exempt i ons i t  had cr eat ed i n 

Wi s.  St at .  § 19. 85( 1) .   I t  cer t ai nl y r ef er enced an el ement  of  



No.   2005AP1026. dt p 

 

23 
 

t he l egi s l at i ve pr i v i l ege of  " secr et "  del i ber at i on i n Wi s.  St at .  

§ 19. 81( 3) . 6 

¶132 Thi s cour t  may have f ul l  aut hor i t y t o r egul at e t he 

scope of  di scover y v i s- à- vi s cour t s and j udi c i al  br anch 

agenci es,  but  i t  cannot ,  by j udi c i al  r ul e,  wi pe out  common l aw 

pr i v i l eges t hat  ar e i nher ent  or  i mpl i c i t  i n st at ut es t hat  appl y 

t o coor di nat e br anches of  gover nment  wi t hout  r ai s i ng ser i ous 

separ at i on of  power s quest i ons.   The maj or i t y seems t o be sayi ng 

t hat  a cour t  coul d or der  t he di scl osur e of  del i ber at i ons dur i ng 

a l egi s l at i ve sessi on at  whi ch t he door s wer e c l osed.  

¶133 Thi s cour t  must  al so r emember  t he l i mi t at i ons on i t s 

r ul emaki ng power s.   Wi sconsi n St at .  § 751. 12( 1)  c l ear l y pr ovi des 

t hat  cour t  r ul es " shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 

subst ant i ve r i ght s of  any l i t i gant  [ i ncl udi ng a gover nment al  

body i n a di f f er ent  br anch of  gover nment ] . "  

¶134 The Feder al  Advi sor y Commi t t ee' s Not e t o t he f eder al  

r ul es on pr i v i l ege,  pr i nt ed as par t  of  t he i nt r oduct i on t o Ch.  

905,  see 59 Wi s.  2d R1,  R102- 09,  i ndi cat es t hat  pr i v i l eges 

cr eat ed by st at e l aw ar e i n some i nst ances gi ven gr eat er  st at us 

t han pr evi ousl y i n f eder al  cour t s:  " The ar gument s advanced i n 

f avor  of  r ecogni z i ng st at e pr i v i l eges ar e:  [ i n par t ]  a st at e 

pr i v i l ege i s an essent i al  char act er i st i c of  a r el at i onshi p or  

st at us cr eat ed by st at e l aw and t hus i s subst ant i ve i n t he Er i e 

                                                 
6 Wi sconsi n St at .  § 19. 81( 3)  r eads:  " I n conf or mance wi t h 

ar t i c l e I V,  sect i on 10,  of  t he const i t ut i on,  whi ch st at es t hat  
t he door s of  each house shal l  r emai n open,  except  when t he 
publ i c wel f ar e r equi r es secr ecy,  i t  i s  decl ar ed t o be t he i nt ent  
of  t he l egi s l at ur e t o compl y t o t he f ul l est  ext ent  wi t h t hi s 
subchapt er . "  
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[ R. R.  Co.  v.  Tompki ns,  304 U. S.  64 ( 1938) ]  sense. "   I d.  at  R106 

( emphasi s added) .   I n Davi son v.  St .  Paul  Fi r e & Mar i ne 

I nsur ance Co. ,  75 Wi s.  2d 190,  248 N. W. 2d 433 ( 1977) ,  t he cour t  

decl i ned t o appl y r et r oact i vel y a new st at ut e r el at i ng t o c i v i l  

i mmuni t y f or  per sons eval uat i ng heal t h car e pr ovi der s and 

f aci l i t i es and pr ovi di ng conf i dent i al i t y  of  i nf or mat i on acqui r ed 

i n such r evi ews.   I d.  at  199- 201.   The cour t  expl ai ned t hat  " t he 

l ong expr essed gener al  r ul e c i t ed by t hi s cour t  i s  t hat  st at ut es 

gr ant i ng or  r esci ndi ng subst ant i ve r i ght s wi l l  not  be gi ven 

r et r oact i ve ef f ect  unl ess such i nt ent  was cl ear l y expr essed by 

t he l egi s l at ur e. "   I d.  at  200 ( emphasi s added)  ( c i t at i ons 

omi t t ed) .  

¶135 On t he basi s of  Davi son and t he Feder al  Not e,  t he 

cour t  cannot  di smi ss t he wi pi ng out  of  common l aw pr i v i l eges 

af f ect i ng ot her  br anches of  gover nment  as non- subst ant i ve.    

I V.  STATUTORY I NTERPRETATI ON 

¶136 The maj or i t y devot es most  of  i t s  at t ent i on t o Wi s.  

St at .  § 905. 01,  whi ch r equi r es i nt er pr et at i on.  

¶137 St at ut or y i nt er pr et at i on i s a quest i on of  l aw t hat  

r equi r es de novo r evi ew.   St at e v.  Waushar a Count y Bd.  of  

Adj ust ment ,  2004 WI  56,  ¶14,  271 Wi s.  2d 547,  679 N. W. 2d 514.   

The i nt er pr et at i on of  a st at ut e begi ns wi t h i t s t ext ,  and t he 

wor ds of  t he t ext ,  unl ess ot her wi se def i ned,  ar e gi ven t hei r  

common and or di nar y meani ngs.   St at e ex r el .  Kal al  v.  Ci r .  Ct .  

f or  Dane Count y,  2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 

N. W. 2d 110.   I f  t he meani ng i s pl ai n f r om t he t ext ,  t he i nqui r y 

ceases.   I d.    
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¶138 The gener al  r ul e f or  di scover y may be st at ed as 

f ol l ows:  " Par t i es may obt ai n di scover y r egar di ng any mat t er ,  not  

pr i v i l eged,  whi ch i s r el evant  t o t he subj ect  mat t er  i nvol ved i n 

t he pendi ng act i on. "   Wi s.  St at .  § 804. 01( 2) ( a) .   Thi s i s a 

br oad r i ght  f or  l i t i gant s.   See Cr awf or d ex r el .  Goodyear  v.  

Car e Concept s,  I nc. ,  2001 WI  45,  ¶13,  243 Wi s.  2d 119,  625 

N. W. 2d 876;  see al so maj or i t y op.  ¶¶17- 19.   However ,  t hi s r i ght  

i s  not  absol ut e;  i t  i s  qual i f i ed by anot her ' s r i ght  t o a 

t est i moni al  pr i v i l ege.   See Wi s.  St at .  § 804. 01( 2) ( a) .    

¶139 To pr ot ect  i nf or mat i on f r om di scover y,  a par t y must  

demonst r at e t o t he cour t  t hat  a pr i v i l ege appl i es.   See Phel ps 

v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  85,  ¶53,  282 

Wi s.  2d 69,  698 N. W. 2d 643.   Her e,  t he Di st r i ct  must  answer  al l  

quest i ons asked i n i nt er r ogat or i es unl ess i t  can demonst r at e a 

t est i moni al  pr i v i l ege t hat  appl i es t o t he c l osed sessi on 

di scussi ons of  t he Boar d.    

¶140 I n Wi sconsi n,  t est i moni al  pr i v i l eges ar e gover ned by 

Wi s.  St at .  § 905. 01.   Wi sconsi n St at .  § 905. 01 r eads i n f ul l :   

Pr i v i l eges r ecogni zed onl y as pr ovi ded.   Except  
as pr ovi ded by or  i nher ent  or  i mpl i c i t  i n st at ut e or  
i n r ul es adopt ed by t he supr eme cour t  or  r equi r ed by 
t he const i t ut i on of  t he Uni t ed St at es or  Wi sconsi n,  no 
per son has a pr i v i l ege t o:   

( 1)  Ref use t o be a wi t ness;  or   

( 2)  Ref use t o di scl ose any mat t er ;  or   

( 3)  Ref use t o pr oduce any obj ect  or  wr i t i ng;  or   

( 4)  Pr event  anot her  f r om bei ng a wi t ness or  
di scl osi ng any mat t er  or  pr oduci ng any obj ect  or  
wr i t i ng.  
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¶141 Wi sconsi n St at .  § 905. 01 was pr omul gat ed by supr eme 

cour t  or der  i n 1973 as par t  of  t he r evi s i on t o t he Wi sconsi n 

Rul es of  Evi dence.   Sup.  Ct .  Or der ,  59 Wi s.  2d R1,  R101 ( 1973) .   

The t er ms " i mpl i c i t "  and " i nher ent "  ar e not  def i ned by t he r ul e.   

However ,  a Judi c i al  Counci l  Commi t t ee' s Not e ( Not e)  was pr epar ed 

t o ai d i n i nt er pr et i ng t he Rul e:   

The i nt r oduct or y par t  of  t hi s sect i on has been 
r edr af t ed t o appl y t o Wi sconsi n;  t he f our  subsect i ons 
r emai n t he same as t he f eder al  r ul e.   Const i t ut i onal  
pr ovi s i ons whi ch r el at e t o admi ssi ons or  excl usi ons of  
evi dence ar e not  i ncl uded i n t hi s chapt er  nor  ar e t hey 
af f ect ed by t hi s sect i on.  

The phr ase " or  i nher ent  or  i mpl i c i t  i n st at ut e"  
i s desi gned t o i nsur e t hat  t he " wor k pr oduct "  i mmuni t y 
r ul e and t he i nt er pr et at i ons of  s.  19. 21 ar e 
unaf f ect ed.   St at e ex r el .  Dudek v.  Ci r cui t  Cour t  [ f or  
Mi l waukee Count y] ,  34 Wi s.  2d 559,  150 N. W. 2d 387 
( 1967) ;  St at e ex r el .  Youmans v.  Owens,  28 Wi s.  2d 
672,  137 N. W. 2d 470,  [ modi f i ed and r ehear i ng deni ed 28 
Wi s.  2d 672, ]  139 N. W. 2d 241 ( 1965) ;  Beckon v.  Emer y,  
36 Wi s.  2d 510,  153 N. W. 2d 501 ( 1967) .   The Wi sconsi n 
" wor k pr oduct "  i mmuni t y r ul e l i ke t he f eder al  r ul e 
or i gi nat es i n t he di scover y st at ut es.   However ,  t he 
f eder al  r ul e has now been i ncor por at ed expr essl y i n 
r evi sed Rul e 26( b) ( 3)  of  t he Feder al  Rul es of  Ci v i l  
Pr ocedur e.   Wi sconsi n does not  appear  t o be 
i nconsi st ent  wi t h t hi s manner  of  r est r i ct i ng 
pr i v i l eges.   St at e v.  Dr i scol l ,  53 Wi s.  2d 699,  193 
N. W. 2d 851 ( 1972) ;  St at e v.  Knops,  49 Wi s. 2d 647,  183 
N. W. 2d 93 ( 1971) .   Common l aw pr i v i l eges,  not  
or i gi nat i ng i n t he const i t ut i on,  coul d not  be enl ar ged 
on a case by case basi s.  

Thi s sect i on r ecogni zes t hat  t her e ar e ot her  
st at ut or y pr i v i l eges t hat  ar e not  i ncl uded i n t hi s 
chapt er .   However ,  t hey ar e pr ovi ded f or  i n ot her  
st at ut or y pr ovi s i ons.   St at ut or y pr ovi s i on r egar di ng 
f i r e mar shal  r epor t s,  s.  165. 55 ( 8)  [ concer ni ng ar son 
i nvest i gat i ons]  woul d not  be al t er ed.  .  .  .   

Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 905. 01,  59 

Wi s.  2d R1,  R101- 02.  



No.   2005AP1026. dt p 

 

27 
 

¶142 The maj or i t y gi ves gr eat  wei ght  t o t he Not e and r el i es 

heavi l y on i t  f or  i t s  ul t i mat e concl usi on t hat  

Wi s.  St at .  § 19. 85 does not  cr eat e an i nher ent  or  i mpl i c i t  

t est i moni al  pr i v i l ege.   See maj or i t y op. ,  ¶¶27- 30.   I t  ar gues,  

wi t h onl y a di ssent i ng opi ni on as suppor t ,  t he f ol l owi ng:   

Thi s Judi c i al  Counci l  not e r eveal s t hat  t he " i nher ent  
or  i mpl i c i t "  l anguage i n t he Rul e i s qui t e nar r ow i n 
scope and was i ncl uded by t hi s  cour t  t o pr eser ve a 
par t i cul ar  wor k pr oduct  pr i v i l ege al r eady r ecogni zed 
at  t he t i me t hi s l anguage was added t o t he st at ut e,  
whi l e l eavi ng ot her  pr i v i l eges t o be pr ovi ded f or  mor e 
expr essl y i n ot her  st at ut or y pr ovi s i ons ( asi de f r om 
pr i v i l eges agai nst  Wi s.  St at .  § 19. 35 open r ecor ds 
r equest s,  t hat  ar e st i l l  gover ned by a common l aw 
bal anci ng t est ) .    

I d. ,  ¶27.   Thi s passage i ncor r ect l y i nt er pr et s t he Not e,  as wel l  

as Wi s.  St at .  § 905. 01.  

 ¶143 Ther e i s no denyi ng t he subst ance of  t he f i r st  

sent ence of  t he Not e' s second par agr aph:  " The phr ase ' or  

i nher ent  or  i mpl i c i t  i n st at ut e'  i s  desi gned t o i nsur e t hat  t he 

' wor k pr oduct '  i mmuni t y r ul e and t he i nt er pr et at i ons of  s.  19. 21 

ar e unaf f ect ed. "   Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  

Wi s.  St at .  § 905. 01,  59 Wi s.  2d at  R101.   However ,  t hi s sent ence 

r equi r es c l oser  anal ysi s t han i t  has been gi ven t o dat e.    

¶144 Fi r st ,  Just i ce Br adl ey' s di ssent  i n Bur net t  v.  Al t ,  

224 Wi s.  2d 72,  99- 115,  589 N. W. 2d 21 ( 1999)  ( Br adl ey,  J. ,  

di ssent i ng) ,  gi ves a pl ai nl y mi st aken spi n t o t he sent ence.   

Just i ce Br adl ey wr ot e:    

Accor di ng t o t he Judi c i al  Counci l ' s  not es on Wi s.  
St at .  § 905. 01,  t he phr ase " i nher ent  or  i mpl i c i t "  was 
i nser t ed,  not  t o gi ve a cour t  some devi ce wi t h whi ch 
t o " i nt er pr et "  addi t i onal  pr i v i l eges.   Rat her ,  t he 
not es st r ongl y suggest  t hat  t he phr ase was i nser t ed 
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sol el y t o pr ot ect  t he " wor k- pr oduct  pr i v i l ege" ——a 
pr i v i l ege t he cour t  cr eat ed pr i or  t o 1973 i n St at e ex 
r el .  Dudek v.  Ci r cui t  Cour t ,  34 Wi s.  2d 559,  150 
N. W. 2d 387 ( 1967) .  

Al t ,  224 Wi s.  2d at  101 n. 9 ( Br adl ey,  J. ,  di ssent i ng)  ( emphasi s 

added) .  

¶145 By no means does t he Not e say or  i mpl y t hat  t he phr ase 

" i nher ent  or  i mpl i c i t "  was i nser t ed " sol el y"  t o pr ot ect  t he wor k 

pr oduct  pr i v i l ege.   The Not e expl ai ns t hat  t he phr ase " i s 

desi gned t o i nsur e t hat  t he ' wor k pr oduct '  i mmuni t y r ul e and t he 

i nt er pr et at i ons of  s.  19. 21 [ 19. 35]  ar e unaf f ect ed.  .  .  .   Thi s  

sect i on r ecogni zes t hat  t her e ar e ot her  st at ut or y pr i v i l eges 

t hat  ar e not  i ncl uded i n t hi s chapt er .   However ,  t hey ar e 

pr ovi ded f or  i n ot her  st at ut or y  pr ovi s i ons. "   Judi c i al  Counci l  

Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 905. 01,  59 Wi s.  2d R1,  

R101- 02 ( emphasi s added) .   The wor d " sol el y"  i s  c l ear l y r ebut t ed 

by t he Not e i t sel f .  

¶146 Second,  t he i nt ent  of  t he Not e i s i l l umi nat ed by t he 

f act  t hat  t he " wor k pr oduct "  pr i v i l ege was not  expl i c i t  i n any 

st at ut e or  r ul e adopt ed by t he supr eme cour t  at  t he t i me Wi s.  

St at .  § 905. 01 was adopt ed.   The " wor k pr oduct "  pr i v i l ege 

r ef er enced i n t he Not e was not  codi f i ed i n st at ut e unt i l  1975.  

Wi s.  St at .  § 804. 01( 2) ( c) 1. ;  Sup.  Ct .  Or der ,  67 Wi s.  2d 585,  

654- 59 ( 1975) ;  see Pat r i c i a Gr aczyk,  The New Wi sconsi n Rul es of  

Ci v i l  Pr ocedur e:  Chapt er  804,  59 Mar q.  L.  Rev.  463,  470 ( 1976)  
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( " [ S] ubsect i on ( 2) ( c)  codi f i es [ t he wor k pr oduct ]  doct r i ne. " ) . 7  

The Judi c i al  Counci l  Not es descr i be t he " wor k pr oduct "  pr i v i l ege 

as or i gi nat i ng i n t he di scover y st at ut es,  i . e. ,  i nher ent  or  

i mpl i c i t  i n di scover y st at ut es.   I n t he event ual  codi f i cat i on of  

t he pr i v i l ege i n Wi s.  St at .  § 804. 01( 2) ( c) 1. ,  t he cour t  di d not  

use t he wor d " pr i v i l ege. "    

 ¶147 Thi r d,  t he Not e obser ves t hat  Wi s.  St at .  § 905. 01 

" r ecogni zes t hat  t her e ar e ot her  st at ut or y pr i v i l eges t hat  ar e 

not  i ncl uded i n t hi s chapt er  [ Chapt er  905,  Wi sconsi n Rul es of  

Evi dence] . "   Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  

Wi s.  St at .  § 905. 01,  59 Wi s.  2d at  R101.   They ar e pr ovi ded f or  

i n ot her  st at ut or y pr ovi s i ons.   As an exampl e,  t he st at ut or y 

pr ovi s i on r egar di ng f i r e mar shal  r epor t s,  Wi s.  St at .  § 165. 55( 8)  

( r el at i ng t o ar son i nvest i gat i ons)  " woul d not  be al t er ed. "   I d.  

at  R102.   Thi s  passage suggest s t hat  t he pr i v i l ege cont ai ned 

wi t hi n Wi s.  St at .  § 165. 55( 8)  i s not  af f ect ed by t he passage of  

Wi s.  St at .  § 905. 01.   See Gi l ber t son v.  St at e,  205 Wi s.  168,  

171,  236 N. W.  539 ( 1931) ;  Bl ack v.  Gener al  El ec.  Co. ,  89 

Wi s.  2d 195,  205,  278 N. W. 2d 224 ( Ct .  App.  1979)  ( " Once t he 

secr ecy pr i v i l ege i s exer ci sed by t he St at e Fi r e Mar sha[ l ] ,  

                                                 
7 Speci f i cal l y,  a set  of  pr oposed r ul es,  i ncl udi ng Wi s.  

St at .  § 804. 01( 2) ( c) ( 1) ,  wer e pr esent ed t o t hi s cour t  on 
November  1,  1973,  and hear i ngs wer e hel d on t he pr oposal s wi t h 
modi f i cat i ons made t o t hem t hr oughout  1974.   See 67 Wi s.  2d at  v 
( Pr ef ace) .   Fi nal l y,  on Febr uar y 17,  1975,  t he r ul es wer e 
adopt ed and t hey became ef f ect i ve Januar y 1,  1976.   I d.   Agai n,  
t hi s t i mel i ne f or  t he adopt i on of  t he wor k pr oduct  pr i v i l ege 
st at ut e under  Wi s.  St at .  § 804. 01( 2) ( c) ( 1)  demonst r at es t hat  t he 
pr i v i l ege was not  i ncl uded i n a st at ut e nor  any cour t  r ul e at  
t he t i me Wi s.  St at .  § 905. 01 was adopt ed on Apr i l  16,  1973,  
ef f ect i ve Januar y 1,  1974.   See 59 Wi s.  2d at  Ri v ( For ewor d) .  
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cour t s cannot  f or ce deput y f i r e mar sha[ l s]  t o t est i f y concer ni ng 

i nvest i gat i ons of  t he or i gi ns of  speci f i c  f i r es" ) .    

 ¶148 The f i r e mar shal ' s " pr i v i l ege"  r ef er enced by t he Not e,  

however ,  i s  not  expl i c i t  i n t hat  st at ut e;  t hus,  i t  must  be 

i nher ent  or  i mpl i c i t  t her ei n.   See Wi s.  St at .  § 165. 55( 8)  ( " Al l  

i nvest i gat i ons hel d by or  under  t he di r ect i on of  t he st at e f i r e 

mar shal ,  or  hi s or  her  subor di nat es,  may,  i n t he f i r e mar shal ' s 

di scr et i on,  be pr i vat e,  and per sons ot her  t han t hose r equi r ed t o 

be pr esent  may be excl uded f r om t he pl ace wher e such 

i nvest i gat i on i s hel d .  .  .  . " ) .    

 ¶149 Because t he f i r e mar shal ' s pr i v i l ege i s not  expl i c i t  

i n t he st at ut e,  see i d. ,  and because t he Not e expr essl y st at es 

t hat  t he pr i v i l ege i mpl i c i t  i n t he st at ut e wi l l  not  be af f ect ed 

by Wi s.  St at .  § 905. 01,  Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  

Wi s.  St at .  § 905. 01,  59 Wi s.  2d at  R102,  t hi s par agr aph of  t he 

Not e conf i r ms t hat  t he " i nher ent  or  i mpl i c i t  i n"  l anguage i s not  

desi gned t o pr ot ect  t he wor k pr oduct  pr i v i l ege al one.    

 ¶150 The maj or i t y r el i es on a Not e t hat  has no f or ce of  

l aw. 8  59 Wi s.  2d at  Rv ( Edi t or ' s Not e)  ( " [ N] ei t her  t he 

comment ar y of  t he Feder al  Advi sor y Commi t t ee nor  t hat  of  t he 

Wi sconsi n Judi c i al  Counci l  Evi dence Commi t t ee i s adopt ed.   They 

                                                 
8 One who wi shes t o r el y on t he Not e must  t ake i nt o account  

t he sent ence:  " Common l aw pr i v i l eges,  not  or i gi nat i ng i n t he 
const i t ut i on,  coul d not  be enl ar ged on a case by case basi s. "   
Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  Wi s.  St at .  § 905. 01,  59 
Wi s.  2d R1,  R101.  

Pr ohi bi t i ng enl ar gement  of  a common l aw pr i v i l ege i s qui t e 
di f f er ent  f r om pr ohi bi t i ng enf or cement  of  a common l aw pr i v i l ege 
i f  t hat  pr i v i l ege i s i nher ent  or  i mpl i c i t  i n a st at ut e or  cour t  
r ul e.  
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ar e pr i nt ed f or  i nf or mat i on pur poses.  .  .  .   Judi c i al  

consi der at i on of  t he i nt er pr et at i on gi ven as r ef l ect ed i n each 

comment  wi l l  be made by t he Supr eme Cour t  on a case- by- case 

basi s. " )  ( emphasi s added) ;  see al so Kal al ,  271 Wi s.  2d 633,  ¶69 

( Abr ahamson,  C. J. ,  concur r i ng)  ( " The Judi c i al  Counci l  not es 

appear  wi t h t he t ext  of  t he r ul es and l aws i n t he Wi sconsi n 

St at ut es,  but  nei t her  t he cour t  nor  t he l egi s l at ur e or di nar i l y  

adopt s t he Not es as par t  of  t he st at ut e or  r ul e. " )  ( c i t at i ons 

omi t t ed) .   The maj or i t y shoul d have r el i ed upon t he pl ai n 

l anguage of  Wi s.  St at .  § 905. 01,  gi v i ng each wor d i t s common and 

or di nar y meani ng,  t o det er mi ne how t he phr ase " i nher ent  or  

i mpl i c i t  i n"  shoul d be i nt er pr et ed.   Kal al ,  271 Wi s.  2d 633,  

¶45.  

 ¶151 Two undef i ned wor ds——" i nher ent "  and " i mpl i c i t " ——ar e 

cent r al  t o t he i nt er pr et at i on of  Wi s.  St at .  § 905. 01.  

 ¶152 The r oot  wor d f or  " i nher ent "  i s  " i nher e. "   See 

Webst er ' s New Col l egi at e Di ct i onar y 593 ( 1977)  ( " [ T] o be 

i nher ent . " ) .   I t  i s  def i ned by Bl ack' s Law Di ct i onar y as a ver b 

t hat  means " [ t ] o exi st  as a per manent ,  i nsepar abl e,  or  essent i al  

at t r i but e or  qual i t y of  a t hi ng, "  Bl ack' s Law Di ct i onar y 787 

( 7t h ed.  1999) ;  see al so Webst er ' s,  supr a,  at  593 ( def i ni ng 

" I nher ent "  t o mean " i nvol ved i n t he const i t ut i on or  essent i al  

char act er  of  somet hi ng" ) ;  Random House Unabr i dged Di ct i onar y 982 

( 2d ed.  1993)  ( def i ni ng " I nher ent "  as " exi st i ng i n someone or  

somet hi ng as a per manent  and i nsepar abl e el ement ,  qual i t y,  or  

at t r i but e" ) .  
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 ¶153 The ot her  wor d i s " i mpl i c i t . "   " I mpl i ed"  means " [ n] ot  

di r ect l y expr essed. "   Bl ack' s ,  supr a,  at  757;  see al so 

Webst er ' s,  supr a,  at  576 ( def i ni ng " I mpl y"  t o mean " expr ess[ ed]  

i ndi r ect l y" ) ;  Random House,  supr a,  at  961 ( def i ni ng " I mpl y"  as 

" i ndi cat [ i ng]  or  suggest [ i ng]  wi t hout  bei ng expl i c i t l y  st at ed" ) .   

The Amer i can Her i t age Di ct i onar y def i nes " i mpl i c i t "  as 

" [ i ] mpl i ed or  under st ood t hough not  di r ect l y expr essed"  or  

" [ c] ont ai ned i n t he nat ur e of  somet hi ng t hough not  r eadi l y 

appar ent . "   The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 

Language 906 ( 3d.  ed.  1992) .     

 ¶154 Taki ng t hese def i ni t i ons and appl y i ng t hem t o Wi s.  

St at .  § 905. 01 r esul t s i n a r ul e t hat  r equi r es al l  t est i moni al  

pr i v i l eges t o be pr ovi ded by,  essent i al  t o,  or  expr essed 

i ndi r ect l y by t he st at ut e or  supr eme cour t  r ul e at  i ssue.   See 

Wi s.  St at .  § 905. 01;  Bl ack' s,  supr a,  at  757,  787;  Webst er ' s,  

supr a,  at  576,  593.   Thi s i s t he pl ai n meani ng of  t he st at ut e as 

wr i t t en.   Because Wi s.  St at .  § 905. 01 i s not  ambi guous,  t he 

i nqui r y i nt o t he Not e i s not  necessar y,  see Kal al ,  271 Wi s.  2d 

633,  ¶45,  and i t  shoul d not  be per mi t t ed t o over r i de t he meani ng 

of  c l ear  t ext .  

 ¶155 Thi s pl ai n meani ng i nt er pr et at i on of  t he st at ut e i s 

suppor t ed by our  case l aw.   I n Al t ,  t hi s cour t  f ound a 

t est i moni al  pr i v i l ege f or  exper t  wi t nesses t o be " i nher ent  i n 

Wi s.  St at .  § 907. 06. "   Al t ,  224 Wi s.  2d at  86.  

 ¶156 I n Al t ,  t he pl ai nt i f f s at t empt ed t o compel  t he exper t  

t est i mony of  a l ocal  doct or  who r ef used t o ser ve as a wi t ness.   

I d.  at  79- 80.   The doct or  c l ai med he was pr i v i l eged f r om gi v i ng 
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t est i mony due t o t he l anguage i n Wi s.  St at .  § 907. 06( 1) ,  see i d.  

at  84,  whi ch st at es,  " An exper t  wi t ness shal l  not  be appoi nt ed 

by t he j udge unl ess t he exper t  wi t ness consent s t o act . "   I d.  at  

85- 86 ( quot i ng Wi s.  St at .  § 907. 06( 1) ) .   The doct or  ar gued t hat ,  

al t hough no pr i v i l ege was expr essl y st at ed i n t he st at ut e,  t he 

st at ut e i mpl i ed a t est i moni al  pr i v i l ege as cont empl at ed by Wi s.  

St at .  § 905. 01.   I d.  at  84- 85.   I n i t s deci s i on,  t hi s cour t  

agr eed and concl uded " t hat  t hi s expr ess gr ant  [ t hat  an exper t  

may not  be appoi nt ed wi t hout  consent i ng]  i mpl i es a pr i v i l ege t o 

r ef use t o t est i f y i f  t he exper t  i s  cal l ed by a l i t i gant .  .  .  .   

Any ot her  r esul t  woul d be i nconsi st ent  and f l y i n t he f ace of  

l ogi c. "   I d.  at  86 ( emphasi s added) .    

 ¶157 Al t  r emai ns good l aw.   Thi s i s evi denced by t hi s 

cour t ' s  c i t at i on t o Al t  i n t he unani mous deci s i on of  Gl enn v.  

Pl ant e,  2004 WI  24,  269 Wi s.  2d 575,  676 N. W. 2d 413:  

I n Wi sconsi n,  a per son may not  r ef use t o be a wi t ness,  
" ( e) xcept  as pr ovi ded by or  i nher ent  or  i mpl i c i t  i n 
st at ut e or  i n r ul es adopt ed by t he supr eme cour t  or  
r equi r ed by t he const i t ut i on of  t he Uni t ed St at es or  
Wi sconsi n.  .  .  . "   Wi s.  St at .  § 905. 01 ( 2001- 02) .   See 
al so Al t [ , ]  224 Wi s.  2d at  85.   Wi sconsi n St at .  
§ 907. 06 i mpl i c i t l y  pr ovi des exper t  wi t nesses wi t h 
such a pr i v i l ege.  .  .  .   We have concl uded t hat ,  
i mpl i c i t  i n t hi s st at ut or y l anguage,  an exper t  wi t ness 
has t he pr i v i l ege t o r ef use t o t est i f y i f  he or  she i s 
cal l ed by a l i t i gant .   Al t ,  224 Wi s.  2d at  86.    

I d. ,  ¶21 ( f oot not e omi t t ed) ;  see al so Car ney- Hayes v.  Nw.  Wi s.  

Home Car e,  I nc. ,  2005 WI  118,  ¶¶18- 35,  284 Wi s.  2d 56,  699 

N. W. 2d 524.  

 ¶158 Al t  and i t s pr ogeny demonst r at e t hat  a pl ai n l anguage 

i nt er pr et at i on of  Wi s.  St at .  § 905. 01 i s consi st ent  wi t h t he way 

t hi s cour t  has i nt er pr et ed t he " i nher ent  or  i mpl i c i t  i n"  
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l anguage of  t he st at ut e.  The maj or i t y ' s i nt er pr et at i on,  

embr aci ng Just i ce Br adl ey' s di ssent  i n Al t ,  i s  er r oneous.  

¶159 I n my vi ew,  a pl ai n l anguage r eadi ng of  t he wor ds 

" i nher ent  or  i mpl i c i t "  i n Wi s.  St at .  § 905. 01 not  onl y per mi t s 

but  r equi r es t he r ecogni t i on of  a t est i moni al  pr i v i l ege t o 

pr ot ect  t he cont ent s of  c l osed sessi ons aut hor i zed by Wi s.  St at .  

§ 19. 85( 1)  because t hat  pr i v i l ege i s essent i al  t o or  expr essed 

i ndi r ect l y by t he l anguage of  t he st at ut e.  

V.  THE DELI BERATI VE PROCESS PRI VI LEGE 

¶160 What  i s t he nat ur e of  t he pr i v i l ege i nher ent  or  

i mpl i c i t  i n Wi s.  St at .  § 19. 85( 1) ( c) ?  I  concl ude t hat  t he 

l egi s l at ur e i nt ended t o cr eat e a del i ber at i ve pr ocess pr i v i l ege 

t o f ost er  candi d del i ber at i ons i n c l osed sessi on i n speci f i c ,  

enumer at ed si t uat i ons aut hor i zed by st at ut e.   Thi s pr i v i l ege 

pr ot ect s t he conf i dent i al i t y  of  what  i s sai d i n del i ber at i on.   

I t  does not  pr ot ect  t he i dent i t y  of  who was pr esent .   That  i s a 

f act .  

¶161 McCor mi ck on Evi dence di scusses t he nat ur e of  t he 

del i ber at i ve pr ocess pr i v i l ege.   See 1 John W.  St r ong,  McCor mi ck 

on Evi dence § 108( a) ,  at  430- 32 ( 5t h ed.  1999) .   " Th[ e]  

pr i v i l ege pr ot ect s communi cat i ons made bet ween gover nment al  

per sonnel ,  or  bet ween gover nment al  per sonnel  and out si de 

consul t ant s. "   I d.  at  430.   The pr i v i l ege " seeks t o encour age a 

f r ee f l ow of  communi cat i on i n t he i nt er est  of  some l ar ger  end——

[ namel y, ]  est abl i shi ng agency pol i cy onl y af t er  consi der at i on of  

t he f ul l  ar r ay of  cont r ast i ng v i ews on t he subj ect . "   I d.   

" [ T] he assumpt i on i s t hat  t ot al  candor  wi l l  be enhanced,  and t he 
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qual i t y of  gover nment al  deci s i on- maki ng cor r espondi ngl y 

i mpr oved,  by an assur ance of  at  l east  qual i f i ed 

conf i dent i al i t y . "   I d.  at  430- 31. 9 

¶162 A del i ber at i ve pr ocess pr i v i l ege has been r ecogni zed 

i n sever al  j ur i sdi ct i ons,  i ncl udi ng numer ous f eder al  cour t s.   

See,  e. g. ,  NLRB v.  Sear s,  Roebuck & Co. ,  421 U. S.  132,  150 

( 1975) ;  I n r e Seal ed Case,  121 F. 3d 729,  737 ( D. C.  Ci r .  1997) ;  

Uni t ed St at es v.  Far l ey,  11 F. 3d 1385,  1389 ( 7t h Ci r .  1993) ;  

Tennessean Newspaper s,  I nc.  v.  FHA,  464 F. 2d 657,  660 ( 6t h Ci r .  

1972) ;  I nt ' l  Paper  Co.  v.  Fed.  Power  Comm' n,  438 F. 2d 1349,  

1358- 59 ( 2d Ci r .  1971) ;  Dai l y Gazet t e Co. ,  I nc.  v.  W.  Va.  Dev.  

Of f i ce,  482 S. E. 2d 180,  188- 89 ( W.  Va.  1996) ;  Capi t al  I nf o.  

Gr oup v.  Of f i ce of  t he Gover nor ,  923 P. 2d 29,  33- 34 ( Al aska 

1996) ;  McCl ai n v.  Col l ege Hosp. ,  492 A. 2d 991,  998 ( N. J.  1985) ;  

Hami l t on v.  Ver dow,  414 A. 2d 914,  924 ( Md.  1980) ;  St at e ex r el .  

At t ' y  Gen.  v.  Fi r st  Judi c i al  Di st .  Ct . ,  629 P. 2d 330,  334 ( N. M.  

1981) ;  see al so,  Lang v.  Kohl ' s Food St or es,  I nc. ,  186 F. R. D.  

525,  532 ( W. D.  Wi s.  1998) .    

¶163 The del i ber at i ve pr ocess pr i v i l ege has been sai d t o 

pr ot ect  f r om di scover y i nt r a- agency di scussi ons t hat  ar e pr e-

deci s i onal  and del i ber at i ve t o ensur e t hat  t he agenci es ar e not  

                                                 
9 The Bender ' s For ms of  Di scover y t r eat i se acknowl edges an 

" of f i c i al  i nf or mat i on pr i v i l ege"  f or  conf i dent i al  gover nment al  
busi ness.   See 12 Bender ' s For ms of  Di scover y § 5. 08[ 3] ,  at  5-
120——5- 131 ( Mat t hew Bender  & Co. ,  I nc.  2007) .   " [ T] he pur pose of  
t he of f i c i al  i nf or mat i on pr i v i l ege i s t o f ost er  t he pr ocess of  
gover nment al  deci s i on- maki ng by shi el di ng f r om di scl osur e t he 
f l ow of  i deas and advi ce among gover nment  of f i c i al s. "   I d.  at  5-
120 ( c i t i ng Ni xon v.  Fr eeman,  670 F. 2d 346,  355 ( D. C.  Ci r .  
1982) ,  cer t .  deni ed sub.  nom.  Ni xon v.  Car men,  459 U. S.  1035 
( 1982) ) .   
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" f or ced t o oper at e i n a f i shbowl . "   Mi chael  N.  Kennedy,  Comment ,  

Escapi ng t he Fi shbowl :  A Pr oposal  t o For t i f y t he Del i ber at i ve 

Pr ocess Pr i v i l ege,  99 Nw.  U.  L.  Rev.  1769,  1772- 74 ( 2005)  

( quot i ng EPA v.  Mi nk,  410 U. S.  73,  87 ( 1973) ) .   Thi s pr i v i l ege 

al l ows t he i nt r a- agency di scussi ons t o be open and f r ank,  

enabl i ng t he agency t o r each t he pr oper  det er mi nat i on wi t hout  

out si de,  undue i nf l uence.   See Russel l  v.  Dep' t  of  t he Ai r  

For ce,  682 F. 2d 1045,  1048 ( D. C.  Ci r .  1982) .  

¶164 For  pur poses of  t hi s case,  however ,  we have no need t o 

expl or e a del i ber at i ve pr ocess pr i v i l ege t hat  goes beyond t he 

pr ot ect i on f r om di scl osur e of  t he subst ance of  del i ber at i ons i n 

st at ut or i l y  aut hor i zed cl osed sessi ons on st at ut or i l y  aut hor i zed 

subj ect s.    

¶165 The del i ber at i ve pr ocess pr i v i l ege can be over come,  on 

a case- by- case basi s,  by a l i t i gant ' s suf f i c i ent  showi ng of  need 

f or  t he i nf or mat i on r equest ed.   I n r e Seal ed Case,  121 F. 3d at  

737;  Lang,  186 F. R. D.  at  532 ( " The pr i v i l ege may be over come by 

a suf f i c i ent  showi ng of  par t i cul ar i zed need out wei ghi ng t he 

r easons f or  conf i dent i al i t y . " ) .   The f act or s consi der ed by t he 

cour t s i n det er mi ni ng whet her  t he pr i v i l ege can be over come by 

t he ci r cumst ances of  a case i ncl ude t he f ol l owi ng:  ( 1)  " t he 

r el evance of  t he evi dence sought  t o be pr ot ect ed; "  ( 2)  " t he 

avai l abi l i t y  of  ot her  evi dence; "  ( 3)  " t he ' ser i ousness'  of  t he 

l i t i gat i on and of  t he i ssues i nvol ved; "  ( 4)  " t he r ol e of  t he 

gover nment  i n t he l i t i gat i on; "  and ( 5)  " t he possi bi l i t y  of  

f ut ur e t i mi di t y by gover nment  empl oyees who wi l l  be f or ced t o 

r ecogni ze t hat  t hei r  secr et s ar e v i ol abl e. "   I n r e Fr ankl i n 
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Nat ' l  Bank Sec.  Li t i g. ,  478 F.  Supp.  577,  583 ( E. D. N. Y.  1979)  

( emphasi s added)  ( c i t at i ons omi t t ed) .   Thi s anal ysi s st r i kes a 

f ai r  bal ance bet ween t he gover nment ' s need t o del i ber at e and 

di scuss i nt er nal  pol i cy pr i vat el y,  as i s al l owed by Wi s.  St at .  

§ 19. 85( 1) ,  and a l i t i gant ' s abi l i t y  t o di scover  r el evant  

i nf or mat i on when i t  i s  necessar y t o pr ove her  case.    

¶166 Recogni z i ng a qual i f i ed t est i moni al  pr i v i l ege i nher ent  

or  i mpl i c i t  i n Wi s.  St at .  § 19. 85( 1) ( c)  st ays t r ue t o t he 

l anguage of  Wi s.  St at .  § 905. 01 ( " Except  as pr ovi ded by or  

i nher ent  or  i mpl i c i t  i n st at ut e or  i n r ul es adopt ed by t he 

supr eme cour t  .  .  .  no per son has a pr i v i l ege .  .  .  . " )  and 

gi ves f ul l  f or ce and ef f ect  t o t he pol i cy under l y i ng Wi s.  St at .  

§ 19. 85( 1) ( c) ——al l owi ng gover nment al  bodi es t o meet  i n c l osed 

sessi on t o di scuss and del i ber at e pr i or  t o pr omul gat i ng a f i nal  

deci s i on.   See Kal al ,  271 Wi s.  2d 633,  ¶44.  

¶167 The pol i cy embodi ed by t hi s pr i v i l ege was al l uded t o 

by Just i ce St anl ey Reed,  s i t t i ng by assi gnment  i n t he Uni t ed 

St at es Cour t  of  Cl ai ms.   Just i ce Reed sai d:    

Fr ee and open comment s on t he advant ages and 
di sadvant ages of  a pr oposed cour se of  gover nment al  
management  woul d be adver sel y af f ect ed i f  t he c i v i l  
ser vant  or  execut i ve assi st ant  wer e compel l ed by 
publ i c i t y t o bear  t he bl ame f or  er r or s or  bad j udgment  
pr oper l y char geabl e t o t he r esponsi bl e i ndi v i dual  wi t h 
power  t o deci de and act .   Gover nment  f r om i t s nat ur e 
has necessar i l y  been gr ant ed a cer t ai n f r eedom f r om 
cont r ol  beyond t hat  gi ven t he ci t i zen.   I t  i s  t r ue 
t hat  i t  now submi t s i t sel f  t o sui t  but  i t  must  r et ai n 
pr i v i l eges f or  t he good of  al l .    

Ther e i s a publ i c pol i cy i nvol ved i n t hi s c l ai m 
of  pr i v i l ege .  .  .  ——t he pol i cy of  open,  f r ank 
di scussi on bet ween subor di nat e and chi ef  concer ni ng 
admi ni st r at i ve act i on.  
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Kai ser  Al umi num & Chem.  Cor p.  v.  Uni t ed St at es,  157 F.  Supp.  

939,  945- 46 ( Ct .  Cl .  1958) .    

¶168 I t  was al so expl ai ned by Judge Car l  McGowan of  t he 

Uni t ed St at es Cour t  of  Appeal s f or  t he Di st r i ct  of  Col umbi a 

Ci r cui t :    

The basi s of  .  .  .  t he pr i v i l ege .  .  .  i s  t he 
f r ee and uni nhi bi t ed exchange and communi cat i on of  
opi ni ons,  i deas,  and poi nt s of  v i ew——a pr ocess as 
essent i al  t o t he wi se f unct i oni ng of  a bi g gover nment  
as i t  i s  t o any or gani zed human ef f or t .   I n t he 
Feder al  Est abl i shment ,  as i n Gener al  Mot or s or  any 
ot her  hi er ar chi cal  gi ant ,  t her e ar e enough i ncent i ves 
as i t  i s  f or  pl ayi ng i t  saf e and l i s t i ng wi t h t he 
wi nd;  Congr ess c l ear l y di d not  pr opose t o add t o t hem 
t he t hr eat  of  cr oss- exami nat i on i n a publ i c t r i bunal .  

Acker l y v.  Ley,  420 F. 2d 1336,  1341 ( D. C.  Ci r .  1969) .  

¶169 Fi nal l y,  Judge Geor ge Edwar ds,  Jr .  of  t he Uni t ed 

St at es Cour t  of  Appeal s f or  t he Si xt h Ci r cui t  summed up t he 

pol i cy i n t hese wor ds:    

Congr ess under t ook t o pr ot ect  t he deci s i on maki ng 
pr ocesses of  gover nment  agenci es.  Gover nment  pol i cy 
maker s ( at  what ever  l evel )  when assi gned t o mut ual  
consul t at i on and f ul l  debat e on a deci s i on shoul d not  
be l i mi t ed i n t hought  or  expr essi on t o j ust  t hose 
pr el i mi nar y v i ews whi ch t hey wer e pr epar ed t o def end 
i n t he publ i c pr i nt s.   Many a qui ck comment ——whi ch i n 
i t sel f  r eveal s l ack of  f ul l  consi der at i on and t hought —
—nonet hel ess may shed cont i nui ng and usef ul  
i l l umi nat i on on t he pr obl em at  hand.  No one needs t o 
r emi nd t he cour t s of  t he val ue of  advocacy,  
conf r ont at i on and debat e.   These ar e t he r ecogni zed 
t ool s of  t he j udi c i al  f act  f i ndi ng pr ocess and t hey 
ar e f r equent l y i nvol ved i n j udi c i al  deci s i on maki ng 
t oo.   We woul d not  f ai l  t o pr ot ect  t hei r  avai l abi l i t y  
t o anot her  br anch of  gover nment .  

Tennessean Newspaper s,  I nc. ,  464 F. 2d at  660.  

 ¶170 Woul d t hat  Judge Edwar ds coul d wei gh i n on t hi s case.  

I V.  CONCLUSI ON 
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¶171 Af t er  t oday' s deci s i on,  l egi t i mat e,  i ndependent  

pl ai nt i f f s ar e l i kel y t o be abl e t o di scover  c l osed sessi on 

di scussi ons of  gover nment al  bodi es,  but  so wi l l  t hi r d- par t y 

or gani zat i ons,  deep- pocket ed i ndi v i dual  pl ai nt i f f s wi t h 

pol i t i cal  or  economi c agendas,  and t he si mpl y  cur i ous.   Thi s  

l i t i gat i on wi l l  l ead t o unwar r ant ed di scl osur e of  conf i dent i al  

pr e- deci s i onal  del i ber at i ons,  and have a chi l l i ng ef f ect  on such 

del i ber at i ons.  

¶172 Cont r ar y t o t he maj or i t y,  I  concl ude t hat  t her e i s a 

qual i f i ed t est i moni al  pr i v i l ege i nher ent  i n Wi s.  St at .  

§ 19. 85( 1)  t hat  al l ows gover nment al  bodi es and t hei r  empl oyees 

t o wi t hhol d t he cont ent  of  pr e- deci s i onal ,  del i ber at i ve 

di scussi ons t hat  t ake pl ace dur i ng t he body' s pr oper l y hel d 

c l osed sessi ons.   I  do not  under st and how di scl osi ng t he 

del i ber at i ons of  t he Whi t nal l  School  Boar d wi l l  af f ect  t he 

det er mi nat i on of  whet her  Dr .  Sands was an admi ni st r at or .   Thus,  

I  do not  see why t he del i ber at i ve pr ocess pr i v i l ege of  t he Boar d 

shoul d be over come.  

¶173 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  
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