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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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WIREdata, Inc., 
 
          Plaintiff-Appellant, 
 
 v. 
 
City of Port Washington, 
 
          Defendant-Respondent-Cross- 
          Petitioner, 
 
Matthies Assessments, Inc., 
 
          Defendant-Respondent, 
 
American Family Insurance Company, 
 
          Intervenor. 
 
  

 

REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Rever sed i n 

par t ,  af f i r med i n par t ,  and r emanded.  

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s. 1 

¶2 Pet i t i oner s,  Gr ot a Appr ai sal s,  LLC,  and Mi chael  L.  

Gr ot a ( Gr ot a) ;  Assessment  Technol ogi es of  WI ,  LLC;  and t he 

Vi l l age of  Thi ensvi l l e ( Thi ensvi l l e) ;  and cr oss- pet i t i oner s,  t he 

Vi l l age of  Sussex and t he Vi l l age of  Sussex Cust odi an 

( col l ect i vel y,  Sussex) ;  and t he Ci t y of  Por t  Washi ngt on ( Por t  

                                                 
1 WI REdat a,  I nc.  v.  Vi l l age of  Sussex,  2007 WI  App 22,  298 

Wi s.  2d 743,  729 N. W. 2d 757.  
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Washi ngt on) 2 seek r evi ew of  a publ i shed deci s i on of  t he cour t  of  

appeal s.   The cour t  of  appeal s '  deci s i on af f i r med i n par t  and 

r ever sed i n par t  t he deci s i on of  t he Ci r cui t  Cour t  f or  Waukesha 

Count y ( t he Sussex act i on) ,  Judge Mar k S.  Gempel er ,  pr esi di ng.   

The cour t  of  appeal s '  deci s i on al so af f i r med i n par t ,  r ever sed 

i n par t ,  and r emanded t he deci s i on of  t he Ci r cui t  Cour t  f or  

Ozaukee Count y ( t he Thi ensvi l l e and Por t  Washi ngt on act i ons) ,  

Judge Thomas R.  Wol f gr am,  pr esi di ng.   The def endant - r espondent  

i s Mat t hi es Assessment s,  I nc.  ( Mat t hi es Assessment s) .   The 

pl ai nt i f f  i n t he c i r cui t  cour t  cases was WI REdat a,  I nc.  

( WI REdat a) .   These cases deal  wi t h t he i nt er pr et at i on and 

appl i cat i on of  Wi sconsi n' s open r ecor ds l aw,  Wi s.  St at .  § 19. 31 

et  seq.  ( 2005- 06) . 3  These cases wer e consi der ed t oget her  by t he 

cour t  of  appeal s,  and t hey ar e consi der ed t oget her  by t hi s cour t  

as wel l .  

¶3 Ther e ar e s i x pr i nci pal  i ssues upon appeal .   The f i r st  

i ssue i s whet her  WI REdat a pr oper l y commenced t he mandamus 

act i ons agai nst  t he muni ci pal i t i es under  t he open r ecor ds l aw,  

pur suant  t o Wi s.  St at .  § 19. 37( 1) ,  when t he muni ci pal i t i es had 

                                                 
2 Amer i can Fami l y I nsur ance Company i nt er vened i n WI REdat a' s 

act i on agai nst  Por t  Washi ngt on and Mat t hi es Assessment s,  I nc.  

3 Al l  f ur t her  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se not ed.   We ar e ut i l i z i ng 
t he cur r ent  ver si on of  t he st at ut es so as t o best  pr ovi de 
gui dance t o f ut ur e cour t s.   Ther e was onl y one i nst ance wher e a 
r el evant  pr ovi s i on has been added si nce t he commencement  of  
t hese cl ai ms,  and we not e t hat  one speci f i c  occur r ence l at er  i n 
t hi s opi ni on.   No r el evant  pr ovi s i ons t hat  ar e c i t ed her ei n have 
changed si nce t he commencement  of  t hese cl ai ms.  
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not  deni ed WI REdat a' s r equest s f or  t he r ecor ds bef or e WI REdat a 

f i l ed t he mandamus act i ons. 4  The second i ssue i s whet her  

WI REdat a' s i ni t i al  wr i t t en r equest s wer e i nsuf f i c i ent  as a 

mat t er  of  l aw as t o t i me and subj ect  mat t er .   The t hi r d i ssue i s 

whet her  a muni ci pal i t y ' s i ndependent  cont r act or  assessor  i s an 

aut hor i t y under  t he open r ecor ds l aw,  so t hat  t he i ndependent  

cont r act or  assessor  i s a pr oper  r eci pi ent  of  an open r ecor ds 

r equest . 5  The f our t h i ssue i s whet her  a muni ci pal i t y may avoi d 

l i abi l i t y  under  t he open r ecor ds l aw by cont r act i ng wi t h an 

i ndependent  cont r act or  assessor  f or  t he col l ect i on,  mai nt enance,  

and cust ody of  i t s  pr oper t y assessment  r ecor ds,  and by t hen 

di r ect i ng any r equest er  of  t hose r ecor ds t o t he i ndependent  

cont r act or  assessor  who has cust ody of  t he sought - af t er  r ecor ds.   

The f i f t h i ssue i s whet her  t he cour t  of  appeal s was mi st aken i n 

concl udi ng t hat  t he pet i t i oner s and t he cr oss- pet i t i oner s had 

not  f ul f i l l ed WI REdat a' s i ni t i al  open r ecor ds r equest s,  once 

                                                 
4 We have combi ned t he f i r st  i ssue pr esent ed by t he 

pet i t i oner s ( " Di d t he muni ci pal i t i es deny Wi r eDat a' s [ s i c]  
r equest  pr i or  t o Wi r eDat a [ s i c]  f i l i ng t he mandamus act i on?" )  
and t he t hi r d i ssue pr esent ed by t he cr oss- pet i t i oner s ( " I s a 
mandamus act i on pr oper l y commenced agai nst  muni ci pal i t i es under  
t he Open Recor ds Law pur suant  t o Wi s.  St at .  § 19. 37( 1)  wher e t he 
muni ci pal i t y never  deni ed t he r equest  f or  r ecor ds?" )  because 
t hey ar e l ar gel y dupl i cat i ve.  

5 We have combi ned t he f our t h i ssue pr esent ed by t he 
pet i t i oner s ( " Ar e t hi r d par t y consul t ant s,  l i ke Andr ew Pel key or  
I mpact  Consul t ant s,  pr oper  r eci pi ent s of  an open r ecor ds 
r equest ?" )  and t he f i r st  i ssue pr esent ed by t he cr oss-
pet i t i oner s ( " Does an ' aut hor i t y '  under  t he Open Recor ds      
Law .  .  .  i ncl ude a muni ci pal i t y ' s i ndependent  cont r act or  
assessor ?" )  because t hey ar e l ar gel y dupl i cat i ve.  
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t hey pr oduced por t abl e document  f i l es ( her eaf t er ,  PDF or  PDFs)  

wi t h t he r equest ed i nf or mat i on and gave t hose f i l es t o WI REdat a.   

The si xt h i ssue i s whet her  t he f ees char ged t o WI REdat a wer e 

f ees t hat  compl i ed wi t h t he l aw f or  t hat  r equest ed out put .  

¶4 We hol d as f ol l ows on t he i ssues:  based on t he f act s 

of  t he pr esent  case,  WI REdat a di d not  pr oper l y commence t he 

mandamus act i ons agai nst  t he muni ci pal i t i es under  t he open 

r ecor ds l aw,  pur suant  t o Wi s.  St at .  § 19. 37( 1) ,  because t he 

muni ci pal i t i es had not  deni ed WI REdat a' s r equest s f or  t he 

r ecor ds bef or e WI REdat a f i l ed t he mandamus act i ons;  WI REdat a' s  

i ni t i al  wr i t t en r equest s wer e not  i nsuf f i c i ent  as a mat t er  of  

l aw as t o t i me and subj ect  mat t er ;  a muni ci pal i t y ' s i ndependent  

cont r act or  assessor  i s not  an aut hor i t y under  t he open r ecor ds 

l aw,  so t hat  t he i ndependent  cont r act or  assessor  i s not  a pr oper  

r eci pi ent  of  an open r ecor ds r equest ;  a muni c i pal i t y may not  

avoi d l i abi l i t y  under  t he open r ecor ds l aw by cont r act i ng wi t h 

an i ndependent  cont r act or  assessor  f or  t he col l ect i on,  

mai nt enance,  and cust ody of  i t s  pr oper t y assessment  r ecor ds and 

by t hen di r ect i ng any r equest er  of  t hose r ecor ds t o t he 

i ndependent  cont r act or  assessor  who has cust ody of  t he sought -

af t er  r ecor ds;  t he cour t  of  appeal s was mi st aken i n concl udi ng 

t hat  t he pet i t i oner s and t he cr oss- pet i t i oner s had not  f ul f i l l ed 

WI REdat a' s i ni t i al  open r ecor ds r equest s,  once t hey pr oduced 

PDFs wi t h t he r equest ed i nf or mat i on and gave t hose f i l es t o 

WI REdat a;  and,  because no f ees wer e act ual l y char ged f or  t he 

i nf or mat i on t he muni ci pal i t i es pr ovi ded t o WI REdat a i n t he PDF 

f or mat ,  t he muni ci pal i t i es di d not  v i ol at e t he open r ecor ds l aw.   
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Accor di ngl y,  t he muni ci pal i t i es ar e not  l i abl e f or  any damages 

i n t he pr esent  act i on.  

¶5 We r ever se i n par t  and af f i r m i n par t  t he deci s i on of  

t he cour t  of  appeal s.   WI REdat a,  I nc.  v.  Vi l l age of  Sussex,  2007 

WI  App 22,  ¶¶2,  3,  67- 70,  298 Wi s.  2d 743,  729 N. W. 2d 757.   I n 

or der  t o assi st  t he r eader  i n under st andi ng our  det er mi nat i ons,  

i n r el at i on t o t hat  deci s i on,  we di sagr ee wi t h t he cour t  of  

appeal s '  speci f i c  hol di ngs as f ol l ows:  t hat  t he t hr ee 

muni ci pal i t i es deni ed t he open r ecor ds r equest s of  WI REdat a and,  

t hus,  v i ol at ed t he open r ecor ds l aw;  t hat  t he PDFs wer e 

i nsuf f i c i ent  t o compl y wi t h such open r ecor ds r equest s;  t hat  t he 

open r ecor ds l aw r equi r es access t o t he comput er i zed dat abase;  

t hat  t he " enhanced"  demands di d not  r equi r e t he cr eat i on of  new 

r ecor ds;  and t hat  WI REdat a i s ent i t l ed t o f ees and cost s f r om 

each of  t he muni ci pal i t i es.   However ,  we agr ee wi t h t he cour t  of  

appeal s '  speci f i c  hol di ngs as f ol l ows:  t hat  t he muni ci pal i t i es 

ar e t he r esponsi bl e aut hor i t i es under  t he open r ecor ds l aw;  t hat  

such r esponsi bi l i t y  cannot  be shi f t ed t o i ndependent  cont r act or  

assessor s;  and t hat  t he i ni t i al  wr i t t en r equest s of  WI REdat a 

wer e val i d and,  t hus,  wer e not  i nsuf f i c i ent  as t o subj ect  mat t er  

and l engt h of  t i me.  

I  

¶6 Thi s l i t i gat i on ar ose when WI REdat a,  whi ch i s  a whol l y 

owned subsi di ar y of  t he Mul t i pl e Li st i ng Ser vi ce,  I nc. ,  made a 

ser i es of  open r ecor ds r equest s.   The r el evant  r equest s asked 

Sussex,  Thi ensvi l l e,  and Por t  Washi ngt on t o pr ovi de WI REdat a 

wi t h i nf or mat i on about  t hei r  pr oper t y assessment s.   WI REdat a 
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conceded t hat  i t  i nt ended t o mar ket  and r esel l  t he r equest ed 

i nf or mat i on t o assi st  r eal  est at e agent s and br oker s.  

¶7 The t hr ee muni ci pal i t i es had cont r act ed wi t h pr i vat e,  

i ndependent  cont r act or  assessor s t o compl et e t hei r  pr oper t y 

assessment s.   WI REdat a i ni t i al l y  made a r equest  t o al l  t hr ee 

muni ci pal i t i es di r ect l y t hat  t hey pr ovi de t he company wi t h t he 

r equest ed dat a.   WI REdat a' s " i ni t i al "  r equest  t o Sussex and al so 

i t s " i ni t i al "  r equest  t o Thi ensv i l l e asked t he muni ci pal i t i es t o 

pr ovi de t he dat a t o t he company i n an " el ect r oni c/ di gi t al "  

f or mat .   However ,  WI REdat a' s " i ni t i al "  r equest  t o Por t  

Washi ngt on di d not  speci f y a r equest ed f or mat  f or  t he dat a' s  

pr ovi s i on.   We not e at  t he out set  t hat  WI REdat a has admi t t ed 

t hat  al l  t hr ee muni ci pal i t i es of f er ed t he company copi es of  t he 

r el evant  pr oper t y i nf or mat i on i n wr i t t en f or m.  

¶8 Lat er ,  WI REdat a made r equest s di r ect l y t o t he 

i ndependent  cont r act or  assessor s f or  t hose r ecor ds t o be 

pr ovi ded t o t he company i n t he f or mat  t hat  was cr eat ed and 

mai nt ai ned by t hose i ndependent  cont r act or  assessor s i n a 

comput er i zed dat abase ( t he " enhanced"  r equest s) . 6  We not e at  t he 

out set  t hat  WI REdat a' s at t or ney admi t t ed at  or al  ar gument  bef or e 

t hi s cour t  t hat  t he company had never  pr ovi ded i t s " enhanced"  

r equest s di r ect l y t o any of  t he muni ci pal i t i es i n t hi s act i on.   

                                                 
6 WI REdat a' s " enhanced"  r equest s at t empt ed t o di c t at e t hat  

t he dat a woul d be pr ovi ded t o t he company i n a par t i cul ar  
comput er i zed f or mat ,  whi ch i ncl uded f i xed l engt h,  pi pe 
del i mi t ed,  or  comma- quot e out put s.   The " enhanced"  r equest s 
i ncl uded WI REdat a' s r equest  f or  49 speci f i c  f i el ds of  dat a per  
pr oper t y.  
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Whi l e t he dat a was not  pr ovi ded i n t he f or mat  r equest ed i n 

WI REdat a' s " enhanced"  r equest s,  t he muni ci pal i t i es gave WI REdat a 

access t o t he r equest ed dat a usi ng t he PDF f or mat ,  whi ch 

compl i ed wi t h WI REdat a' s " i ni t i al "  r equest s f or  t he dat a ei t her  

i n no speci f i ed f or mat  or  i n an " el ect r oni c/ di gi t al "  f or mat .   

WI REdat a was not  sat i sf i ed wi t h t he pr ovi s i on of  t he r el evant  

dat a usi ng t he PDF f or mat .  
 
A.   The Sussex act i on i n t he Waukesha Count y Ci r cui t  Cour t  

¶9 Sussex had cont r act ed wi t h Gr ot a Appr ai sal s,  LLC 

( Gr ot a Appr ai sal s) ,  whi ch was owned by Gr ot a,  t o conduct  t he 

v i l l age' s pr oper t y assessment s f r om Januar y 1,  2000,  t o December  

31,  2004.   Upon compl et i ng a pr oper t y assessment ,  Gr ot a 

Appr ai sal s '  empl oyees woul d ent er  t he r aw pr oper t y appr ai sal  

dat a i nt o a comput er  sof t war e pr ogr am cal l ed Mar ket  Dr i ve.  

¶10 Gr ot a al so owns Assessment  Technol ogi es of  WI ,  LLC 

( Assessment  Technol ogi es) .   Assessment  Technol ogi es was t he 

company t hat  had devel oped and copyr i ght ed t he Mar ket  Dr i ve 

sof t war e.   I t  t hen l i censed t he sof t war e t o pr oper t y appr ai ser s,  

such as Gr ot a Appr ai sal s and Mat t hi es Assessment s.   The sof t war e 

col l at es and ar r anges t he col l ect ed r aw pr oper t y appr ai sal  dat a 

i nt o many di f f er ent  t abl es and r epor t s f or  di f f er ent  cat egor i es 

of  pr oper t i es.   Gr ot a Appr ai sal s subl i censed cer t ai n r ead- onl y  

capabi l i t i es of  t he sof t war e t o Sussex so t hat  t he v i l l age coul d 

pr i nt  t he t abl es and r epor t s t hat  t he sof t war e assembl ed.  

¶11 The open r ecor ds l aw r equest  i nvol ved i n t hi s  act i on 

was submi t t ed t o Sussex on Apr i l  20,  2001 ( t he " i ni t i al "  
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r equest ) .   On t hat  day,  WI REdat a sent  a r egi st er ed l et t er  t o t he 

Sussex vi l l age assessor ,  whi ch r ead,  i n r el evant  par t ,  as 

f ol l ows:  

Thi s i s t o f or mal l y r equest  an el ect r oni c/ di gi t al  copy 
of  t he det ai l ed r eal  est at e pr oper t y r ecor ds ( showi ng 
t he speci f i c  char act er i st i cs of  each par cel  and t he 
i mpr ovement s t her eupon)  used and/ or  mai nt ai ned by t he 
Assessor  i n det er mi ni ng t he pr oper  assessment s f or  
each par cel  wi t hi n t he Vi l l age of  Sussex.  

I n t hi s l et t er ,  WI REdat a r equest ed t hat  t he company be advi sed 

of  " any cost  i nvol ved .  .  .  bef or e i ncur r i ng same. "  

¶12 I n r esponse,  Sussex di r ect ed WI REdat a t o Gr ot a 

Appr ai sal s f or  a r esponse.   I n t ur n,  Gr ot a Appr ai sal s f or war ded 

t he mat t er  on t o Andr ew Pel key ( Pel key) ,  t he owner  of  I mpact  

Consul t ant s,  I nc. ,  whi ch was t he pr i vat e comput er  pr ogr ammi ng 

f i r m t hat  Assessment  Technol ogi es had cont r act ed wi t h t o pr ogr am 

t he Mar ket  Dr i ve sof t war e.  

¶13 Onl y f our  days l at er ,  on Apr i l  24,  2001,  WI REdat a sent  

a l et t er  t o Sussex' s counsel  t hat  c i t ed t he open r ecor ds l aw as 

t he l egal  basi s f or  i t s  r equest .   The same l et t er  al so not ed t he 

pot ent i al  f or  a mandamus act i on i f  Sussex deni ed i t s r equest .   

Whi l e t he r ecor d bef or e us does not  r ef l ect  t hat  t he par t i es had 

any pr i or  hi st or y of  t r ansact i ons bet ween t hem,  t he l et t er  

bol dl y st at ed,  " Based on t he hi st or y of  your  gover nment al  

of f i c i al s,  I  suspect  t hat  t hey may be gi v i ng some t hought  t o 

denyi ng my cl i ent ' s r equest s. "   The l et t er  t hen cont i nued by 

st at i ng:  
 
The pur pose of  t hi s l et t er  i s  t o i nf or m you t hat  i f  
t he r equest  i s deni ed i n whol e or  i n par t  or  i f  t he 
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Muni ci pal i t y t r i es t o char ge an amount  whi ch i s not  
t he act ual  and di r ect  cost  of  t he copyi ng,  we wi l l  be 
seeki ng i mmedi at e r el i ef  v i a a mandamus act i on 
pur suant  t o Wi s.  St at .  § 19. 37.  

Al so,  i t  s t at ed,  " I  am al so concer ned t hat  your  c l i ent  may t r y  

t o become ' cr eat i ve'  i n ascer t ai ni ng t he cost s i nvol ved. "   The 

l et t er  cont i nued by i nf or mi ng Sussex t hat ,  i f  WI REdat a was 

" f or ced t o st ar t  a mandamus act i on,  [ WI REdat a]  wi l l  al so be 

seeki ng r ei mbur sement  of  at t or ney f ees. "  

¶14 On appr oxi mat el y May 4,  2001,  Pel key cont act ed 

WI REdat a' s Vi ce Pr esi dent  and Chi ef  Technol ogy Of f i cer ,  Thomas 

Cur t i s ( Cur t i s) .   Cur t i s l at er  st at ed t hat  Pel key gave hi m t he 

under st andi ng t hat  Pel key woul d hel p WI REdat a get  t he dat a.   By 

a l et t er  dat ed May 4,  2001,  Pel key i nf or med Sussex' s counsel  of  

t he di f f i cul t i es associ at ed wi t h pr ovi di ng t he now " enhanced"  

dat a r equest ed by Cur t i s di r ect l y t o Pel key.   Pel key not ed t hat  

i t  woul d be ver y di f f i cul t  t o expor t  t he r equest ed dat a f r om t he 

Mar ket  Dr i ve sof t war e i nt o t he now r equest ed " enhanced"  f or mat  

of  a comput er  f i l e t hat  suppor t ed a f i xed l engt h,  pi pe 

del i mi t ed,  or  comma- quot e out put .   Pel key st at ed t hat  t hi s was 

t he case because t he f unct i onal i t y of  t he Mi cr osof t  Wor d expor t  

f eat ur e wor ked f i ne " f or  s i mpl e ' l i s t '  r epor t s"  but  di d not  wor k 

wel l  f or  t he pr oper t y r ecor ds r epor t  t hat  WI REdat a was 

r equest i ng,  whi ch was " ver y compl ex. "   Pel key al so expl ai ned 

t hat  t he onl y ot her  opt i on avai l abl e t o expor t  t he r equest ed 

dat a,  al bei t  not  i n t he newl y r equest ed " enhanced"  f or mat ,  f r om 

t he sof t war e woul d be t o use a l aser  pr i nt er  t o expor t  

i ndi v i dual l y,  and pr i nt  of f ,  each of  t he appr oxi mat el y 2, 000 
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pr oper t y r epor t s,  whi ch Pel key st at ed woul d be a t i me consumi ng,  

manual  t ask.   The r ecor ds coul d not  be pr i nt ed and expor t ed i n a 

bat ch j ob because a s i ngl e comput er  woul d not  have enough di sk 

space t o per f or m t hat  t ask.   Pel key f ur t her  st at ed t hat  t he 

dat abases t hemsel ves coul d not  be copi ed as a means of  pr ovi di ng 

t he r aw dat a because " t he desi gn and f or mat  of  t he dat abases 

[ ar e]  .  .  .  t r ade secr et [ s]  and [ ar e]  t he i nt el l ect ual  pr oper t y 

of  Assessment  Technol ogi es of  WI ,  LLC. "  

¶15 As par t  of  WI REdat a' s " enhanced"  r equest ,  Cur t i s 

di r ect l y sent  Pel key an e- mai l  t hat  r equest ed 49 sel ect ed f i el ds 

f r om t he Mar ket  Dr i ve sof t war e f or  each pr oper t y,  such as t he 

number  of  st or i es f or  each house,  each house' s ext er i or  t ype,  

and whet her  each house had a swi mmi ng pool .   The e- mai l  f ur t her  

st at ed t hat  " [ a] ny t ype of  el ect r oni c out put  and medi a"  woul d be 

accept abl e,  such as f i xed l engt h,  pi pe del i mi t ed,  and comma-

quot e.   I mpor t ant l y,  when WI REdat a' s counsel  was asked at  or al  

ar gument  bef or e t hi s cour t  whet her  WI REdat a had ever  pr ovi ded 

i t s " enhanced"  r equest  di r ect l y t o any of  t he muni ci pal i t i es i n 

t hi s act i on,  WI REdat a' s counsel  admi t t ed t hat  t he company had 

not  pr ovi ded t he " enhanced"  r equest  t o any of  t he muni ci pal i t i es 

t hemsel ves.  

¶16 Af t er  r ecei v i ng t he " enhanced"  r equest ,  Pel key 

r esponded wi t h an e- mai l  t o Cur t i s t hat  out l i ned t he cost s and 

t er ms of  pr oduci ng t he r equest ed r ecor ds i n t he " enhanced"  

f or mat  usi ng t he Mar ket  Dr i ve sof t war e.   The e- mai l  det ai l ed t he 

s i x f i l es per  muni ci pal i t y t hat  woul d be r equi r ed t o pr ovi de t he 

hi ghl y det ai l ed i nf or mat i on WI REdat a had r equest ed usi ng t he 
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" enhanced"  f i l e f or mat .   Pel key i nf or med WI REdat a t hat  i t  woul d 

need t o pay a one- t i me f ee of  $6, 600 t o pr ogr am,  t est ,  and 

expor t  t he r el evant  pr ogr ams t o pr oduce t he si x dat a f i l es i n 

t he " enhanced"  f or mat .   The f ee al so i ncl uded " t he cost  of  

r unni ng t he expor t ,  checki ng t he r esul t [ , ]  and bur ni ng t he CDs. "   

The $6, 600 f ee appar ent l y woul d cover  t he pr ogr ammi ng and 

t est i ng f ees f or  al l  t hr ee muni ci pal i t i es.   On t op of  t he f ee t o 

pr ogr am and t est  t he sof t war e t hat  coul d pr ovi de t he r equest ed 

dat a i n t he " enhanced"  f i l e f or mat ,  Pel key i nf or med WI REdat a 

t hat  an addi t i onal  50 cent s per  par cel  f ee woul d be r equi r ed f or  

t he " enhanced"  f i l e r equest .   Pel key al so not ed t hat  t he dat a i n 

t he " enhanced"  f i l e f or mat  woul d be meant  onl y f or  WI REdat a and 

i t s subscr i ber s t o v i ew and t hat ,  i f  WI REdat a t hen r edi st r i but ed 

t he dat a i n mass t o any ot her  company,  WI REdat a woul d have t o 

char ge t hat  company f or  Pel key' s f ee on t op of  any char ges t hat  

WI REdat a assessed t o t hat  company f or  t he dat a.   Pel key st at ed,  

" Assumi ng you want  al l  t he dat a we can gi ve you,  t he t ot al  cost  

wi l l  be subst ant i al l y  l ess t han t he cost  of  get t i ng t he dat a on 

paper ,  s i nce each pr oper t y [ r epor t ]  t akes a mi ni mum of  4 pages 

t o pr i nt . "  

¶17 On May 21,  2001,  WI REdat a' s at t or ney wr ot e Sussex' s 

counsel  a l et t er  t hat  decl ar ed Pel key' s r esponse t o be 

unaccept abl e.   I n t hi s l et t er ,  WI REdat a' s at t or ney asser t ed t hat  

t he assessor  was r equest i ng f ar  mor e t han t he act ual  and 

necessar y cost s f or  r epr oduci ng t he r equest ed dat a.   WI REdat a' s 

at t or ney al so chal l enged Pel key' s at t empt  t o r est r i ct  WI REdat a' s 
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use of  t he dat a beyond i t s subscr i ber s af t er  t he dat a was 

t r ansf er r ed.  

¶18 The next  day,  on May 22,  2001,  Sussex' s counsel  sent  

Gr ot a a l et t er  t hat  asked hi m t o expl ai n how t he cost s and t he 

f ees i n Pel key' s e- mai l  coul d be j ust i f i ed as bei ng t he 

" ' act ual ,  necessar y and di r ect  cost s ' "  t o pr oduce t he r equest ed 

dat a i n t he " enhanced"  f or mat .   Sussex' s counsel  f ur t her  wr ot e 

t hat ,  i f  Gr ot a was unabl e t o j ust i f y t he cost s,  Sussex' s counsel  

mi ght  make a r ecommendat i on t o Sussex t hat  was di f f er ent  t han 

t he posi t i on t hat  Pel key' s l et t er  had t aken.   Sussex' s counsel  

concl uded by st at i ng,  " I  bel i eve t hat  t he Vi l l age of  Sussex i s 

not  wi l l i ng t o go t o l i t i gat i on i n or der  t o pr ot ect  your  pr i vat e 

i nt er est s,  par t i cul ar l y i f  t hey conf l i c t  wi t h t he publ i c r ecor ds 

l aws. "  

¶19 I n a l et t er  dat ed May 25,  2001,  Pel key expl ai ned t he 

expenses.   Pel key st at ed t hat ,  al t hough t he Mar ket  Dr i ve 

sof t war e had t he abi l i t y  t o expor t  a pr oper t y r ecor d car d i nt o a 

t ext  f i l e,  each pr oper t y r ecor d must  be expor t ed one at  a t i me,  

whi ch woul d be hi ghl y l abor  i nt ensi ve.   Pel key f ur t her  expl ai ned 

t hat  t he sof t war e di d not  have t he abi l i t y  t o expor t  dat a i nt o a 

comma del i mi t ed r ecor d f or mat .   Pel key al so r ei t er at ed t hat  

Assessment  Technol ogi es had gr ant ed Gr ot a Appr ai sal s t he 

aut hor i t y t o gi ve Sussex a copy of  Mar ket  Dr i ve' s dat abase f or  

i t s i nt er nal  use onl y,  and,  as a r esul t ,  Sussex was wi t hout  t he 

aut hor i t y t o f ur t her  di st r i but e t he dat abase.   Fi nal l y,  Pel key 

asser t ed t hat  WI REdat a' s " enhanced"  r equest  was not  an open 

r ecor ds l aw r equest  because WI REdat a had r equest ed t hat  
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Assessment  Technol ogi es,  whi ch was a publ i c company and not  a 

muni ci pal  gover nment ,  per f or m a dat a gat her i ng t ask f or  

WI REdat a.   Pel key not ed t hat  WI REdat a' s " enhanced"  r equest  went  

beyond a s i mpl e open r ecor ds r equest  t o i ncl ude:  ( 1)  t he 

col l ect i on of  assessment  dat a f r om many muni ci pal i t i es af t er  

each muni ci pal i t y convened i t s boar d of  r evi ew;  ( 2)  t he 

conver si on of  t hat  dat a i nt o a speci f i c  el ect r oni c f or mat  t hat  

was speci f i ed by WI REdat a;  and ( 3)  t he pr ovi s i on of  annual  

updat es t o t he r equest ed i nf or mat i on i n t he r equest ed " enhanced"  

f or mat  ( f or  whi ch onl y a 15 cent  per  par cel  f ee woul d be 

appl i ed) .  

¶20 On May 29,  2001,  Sussex' s counsel  wr ot e WI REdat a' s 

at t or ney a l et t er  advi s i ng WI REdat a t hat  an ef f or t  was bei ng 

made t o pr ompt l y r espond t o t he company' s r equest .   Thi s l et t er  

al so st at ed t hat  Sussex woul d not  become i nvol ved wi t h any 

aspect  of  t he i ssue t hat  may i nvol ve a busi ness t r ansact i on 

bet ween WI REdat a and Gr ot a beyond f ul f i l l i ng t he cor e open 

r ecor ds l aw r equest .   The l et t er  cont i nued by st at i ng t hat  

Sussex' s i nt er est  was l i mi t ed t o ensur i ng t hat  t he open r ecor ds 

l aw was f ol l owed.  

¶21 On June 8,  2001,  WI REdat a f i l ed a mandamus act i on i n 

t he Waukesha Count y Ci r cui t  Cour t  agai nst  Sussex,  Gr ot a,  and 

Gr ot a Appr ai sal s.   Lat er ,  WI REdat a amended i t s compl ai nt  t o 

i ncl ude Assessment  Technol ogi es as wel l .  

¶22 On June 20,  2001,  Gr ot a pr ovi ded an est i mat e t o 

Sussex' s counsel  t hat  i ncl uded t he est i mat ed char ges t o pr ovi de 

j ust  a " di gi t al  pr oper t y r ecor d car d"  f or  each of  t he 2, 685 
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par cel s on Sussex' s assessment  r ol l .   Appar ent l y,  t hi s est i mat e 

i ncl uded a di gi t al  out put  f or  t he r equest ed dat a,  but  i t  i s  not  

c l ear  i f  t hi s est i mat e was f or  t he exact  " enhanced"  out put  

f or mat ,  i ncl udi ng t he pr ovi s i on of  annual  updat es,  t hat  WI REdat a 

desi r ed,  whi ch may expl ai n t he di f f er ences i n t he quot ed f ees 

bet ween t he f i r st  and t he second est i mat es.   Gr ot a st at ed t hat  

pr ocessi ng each r ecor d woul d t ake t wo mi nut es t o compl et e,  f or  a 

t ot al  of  5, 370 mi nut es or  89. 5 hour s.   The r el evant  " bi l l i ng 

r at e f or  someone capabl e wi t h t he pr oper  t r ai ni ng t o compl et e 

t hi s f unct i on i s $35. 00 per  hour .   Ther ef or e[ , ]  i t  woul d cost  

appr oxi mat el y $3, 132 f or  [ t he]  compl et i on of  t hi s t ask. "   The 

est i mat e i ncl uded al l  medi a t hat  was necessar y f or  dat a 

di st r i but i on.   The l et t er  f r om Gr ot a t o Sussex' s counsel  

concl uded by st at i ng,  " Pl ease l et  me know of  Wi r e Dat a' s [ s i c]  

deci s i on t o pr oceed so we can schedul e t he t i me necessar y f or  

compl et i on. "   On June 25,  2001,  Sussex' s counsel  conveyed t hi s 

i nf or mat i on t o Sussex' s v i l l age admi ni st r at or  and asked hi m t o 

pass t he i nf or mat i on on t o WI REdat a on of f i c i al  v i l l age 

l et t er head.   I t  i s  i mpor t ant  t o not e t hat  t hi s communi cat i on was 

f r om Sussex t o WI REdat a and t hat  WI REdat a never  made t he 

" enhanced"  r equest  t o Sussex di r ect l y.  

¶23 I n August  2001,  Assessment  Technol ogi es f i l ed a 

l awsui t  i n t he Uni t ed St at es Di st r i ct  Cour t  f or  t he East er n 

Di st r i ct  of  Wi sconsi n seeki ng an i nj unct i on t o pr ohi bi t  WI REdat a 

f r om i nf r i ngi ng on i t s copyr i ght s f or  t he Mar ket  Dr i ve sof t war e,  

and i t s r esul t i ng di gi t al  dat abase compi l at i ons.   I n December  

2002,  t hat  cour t  hel d t hat  Assessment  Technol ogi es owned t he 
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r el evant  copyr i ght ,  whi ch pr ot ect ed t he company i n r egar ds t o 

t he Mar ket  Dr i ve sof t war e and i t s ent i r e der i vat i ve wor ks.   As a 

r esul t ,  t hat  cour t  was sat i sf i ed t hat  Assessment  Technol ogi es 

coul d deci de whet her  or  not  t o pr oduce a der i vat e wor k of  t he 

Mar ket  Dr i ve sof t war e,  whi ch was what  t hat  cour t  f el t  WI REdat a 

was r equest i ng.  

¶24 The Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h 

Ci r cui t  r ever sed t he di st r i ct  cour t ' s  deci s i on.   See Assessment  

Techs.  of  WI ,  LLC v.  WI REdat a,  I nc. ,  350 F. 3d 640,  648 ( 7t h Ci r .  

2003) .   The Sevent h Ci r cui t  hel d t hat  ext r act i ng t he r aw dat a 

t hat  WI REdat a sought  f r om t he Mar ket  Dr i ve sof t war e' s dat abase 

di d not  v i ol at e f eder al  copyr i ght  l aw.   I d.  at  644.   The cour t  

was sat i sf i ed t hat  Assessment  Technol ogi es had not  cr eat ed t he 

dat abase t hat  i t  was t r y i ng t o keep f r om WI REdat a.   I d.  at  646.   

The cour t  was f ur t her  sat i sf i ed t hat  Assessment  Technol ogi es had 

cr eat ed onl y an empt y dat abase,  whi ch was a bi n t hat  t he 

assessor s wer e hi r ed by t he muni ci pal i t i es t o f i l l  wi t h dat a.   

I d.   Assessment  Technol ogi es had cr eat ed t he bi n' s compar t ment s 

and t he i nst r uct i ons t hat  t he sof t war e used t o sor t  t he dat a 

i nt o t he compar t ment s,  whi ch t he cour t  hel d wer e t he onl y 

i nnovat i ons t hat  wer e pr ot ect ed by copyr i ght  l aw.   I d.   The 

Sevent h Ci r cui t  hel d t hat  Assessment  Technol ogi es di d not  have 

an owner shi p i nt er est ,  or  any ot her  l egal  i nt er est ,  i n t he dat a 

t hat  t he assessor s had col l ect ed.   I d.   The cour t  hel d t hat  t he 

r aw dat a was i n t he publ i c domai n,  so Assessment  Technol ogi es 

coul d not  make i t s acqui s i t i on by WI REdat a mor e cost l y.   I d.  at  

645.   The Sevent h Ci r cui t  st at ed t hat  t her e was no copyr i ght  
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r est r i ct i on on WI REdat a r ecei v i ng a s i mpl e,  el ect r oni c copy of  

t he dat abase. 7  As t he pet i t i oner s apt l y not ed i n t hei r  pet i t i on 

f or  r evi ew t o t hi s cour t ,  t he Sevent h Ci r cui t  was pr esent ed onl y 

wi t h copyr i ght  i ssues under  f eder al  l aw,  and t he case bef or e us 

i nvol ves di f f er ent  i ssues.  

¶25 Af t er  t he r el ease of  t he f eder al  appel l at e cour t ' s 

deci s i on,  Gr ot a sent  t he r equest ed dat a on Sussex' s pr oper t y 

r ecor ds t o WI REdat a i n an el ect r oni c and di gi t al  f or mat ,  a PDF 

f or mat .   Agai n,  WI REdat a was not  sat i sf i ed wi t h t he f or mat  of  

t he dat a.   The r ecor d r ef l ect s t hat ,  f or  al l  t hr ee st at e cour t  

act i ons,  t he par t i es i n t he f eder al  cour t  act i on had agr eed t o a 

" st and- st i l l  agr eement "  i n t he pendi ng st at e cour t  act i ons unt i l  

t he concl usi on of  t he f eder al  act i on.  

                                                 
7 I n i t s opi ni on,  t he Sevent h Ci r cui t  st at ed:  

To summar i ze,  t her e ar e at  l east  f our  possi bl e met hods 
by whi ch WI RE dat a [ s i c]  can obt ai n t he dat a i t  i s  
seeki ng wi t hout  i nf r i ngi ng AT' s copyr i ght ;  whi ch one 
i s sel ect ed i s f or  t he muni ci pal i t y t o deci de i n l i ght  
of  appl i cabl e t r ade- secr et ,  open- r ecor ds,  and 
cont r act s l aws.   The met hods ar e:  ( 1)  t he 
muni ci pal i t i es use Mar ket  Dr i ve t o ext r act  t he dat a 
and pl ace i t  i n an el ect r oni c f i l e;  ( 2)  t hey use 
Mi cr osof t  Access t o cr eat e an el ect r oni c f i l e of  t he 
dat a;  ( 3)  t hey al l ow pr ogr ammer s f ur ni shed by WI REdat a 
t o use t hei r  comput er s t o ext r act  t he dat a f r om t hei r  
dat abase——t hi s i s r eal l y j ust  an al t er nat i ve t o 
WI REdat a' s payi ng t he muni ci pal i t i es '  cost s of  
ext r act i on,  whi ch t he open- r ecor ds l aw r equi r es;     
( 4)  t hey copy t he dat abase f i l e and gi ve i t  t o 
WI REdat a t o ext r act  t he dat a f r om.  

Assessment  Techs.  of  WI ,  LLC v.  WI REdat a,  I nc. ,  350 F. 3d 
640,  647- 48 ( 7t h Ci r .  2003) .  
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¶26 Af t er  t he Sevent h Ci r cui t ' s  deci s i on was r ender ed on 

November  25,  2003,  al l  par t i es moved f or  summar y j udgment  i n t he 

pendi ng mandamus act i on i n t he Waukesha Count y Ci r cui t  Cour t .   

The ci r cui t  cour t  gr ant ed WI REdat a' s summar y j udgment  mot i on but  

deni ed WI REdat a' s r equest  f or  puni t i ve damages on May 20,  2005.   

The ci r cui t  cour t  hel d t hat  t her e coul d be mul t i pl e aut hor i t i es 

under  t he open r ecor ds l aw,  and t hat  Sussex,  Gr ot a,  Gr ot a 

Appr ai sal s,  and Assessment  Technol ogi es wer e al l  aut hor i t i es 

under  t he l aw.   The ci r cui t  cour t  al so hel d t hat  WI REdat a' s 

r equest  was i n t he f or mat  r equi r ed by t he open r ecor ds l aw and 

woul d not  necess i t at e t he cr eat i on of  a new r ecor d.   The ci r cui t  

cour t  det er mi ned t hat  a pr oper  r esponse t o WI REdat a' s r equest  

had not  been pr ovi ded.   The ci r cui t  cour t  al so hel d t hat  t he 

pr ovi s i on of  t he PDF f i l e wi t h t he r equest ed dat a di d not  compl y 

wi t h ei t her  t he Sevent h Ci r cui t ' s  deci s i on or  t he open r ecor ds 

l aw.  
 
B.   The Thi ensvi l l e act i on i n t he Ozaukee Count y Ci r cui t  Cour t  

¶27 I n Oct ober  1999,  Thi ensvi l l e cont r act ed wi t h Gr ot a 

Appr ai sal s t o mai nt ai n i t s assessment  r ecor ds f or  t he per i od 

bet ween Januar y 1,  2000,  and December  31,  2001.   A comput er  t hat  

was l oaded wi t h t he Mar ket  Dr i ve sof t war e was kept  at  t he 

Thi ensvi l l e Vi l l age Hal l .   Thi s  comput er ' s Mar ket  Dr i ve sof t war e 

pr ovi ded r ead- onl y access t o t he dat abase, 8 and i t  al l owed f or  

t he pr i nt i ng of  assessment  r epor t s i n har d copy onl y.  

                                                 
8 Appar ent l y,  Thi ensvi l l e coul d not  i nput  dat a on i t s own,  

mani pul at e t he dat a,  f or mat  t he dat a,  or  make any changes t o t he 
dat a.  
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¶28 On Apr i l  20,  2001,  WI REdat a made a wr i t t en open 

r ecor ds l aw r equest  t o Thi ensv i l l e.   I n t hi s  r equest  ( t he 

" i ni t i al "  r equest ) ,  WI REdat a asked f or  t he f ol l owi ng:  

[ A] n el ect r oni c/ di gi t al  copy of  t he det ai l ed r eal  
est at e pr oper t y r ecor ds ( showi ng t he speci f i c  
char act er i st i cs of  each par cel  and t he i mpr ovement s 
t her eupon)  used and/ or  mai nt ai ned by t he Assessor  i n 
det er mi ni ng t he pr oper  assessment s f or  each par cel  
wi t hi n t he Vi l l age of  Thi ensvi l l e.  

However ,  WI REdat a want ed t o be advi sed i n wr i t i ng of  any cost s 

t hat  wer e associ at ed wi t h f ul f i l l i ng i t s r equest  bef or e t he 

muni ci pal i t y i ncur r ed t he cost s.   The vi l l age f or war ded t he 

r equest  t o Gr ot a Appr ai sal s and i nf or med WI REdat a t hat  i t  had 

done so.  

¶29 Onl y f our  days l at er ,  on Apr i l  24,  2001,  WI REdat a' s 

at t or ney sent  Thi ensvi l l e' s counsel  a l et t er  t hat  was near l y 

i dent i cal  t o t he l et t er  t hat  WI REdat a' s at t or ney had sent  t o 

Sussex' s counsel  on t he ver y same day.   I n t hi s l et t er ,  WI REdat a 

t hr eat ened Thi ensvi l l e wi t h a mandamus act i on i f  t he v i l l age 

deni ed i t s open r ecor ds r equest .   Even t hough no pr evi ous 

t r ansact i ons bet ween t he par t i es wer e r ef l ect ed i n t he r ecor d 

bef or e us,  t he l et t er  t o Thi ensvi l l e' s counsel  f r om WI REdat a' s  

at t or ney bol dl y st at ed,  " Based on t he hi st or y of  your  

gover nment al  of f i c i al s,  I  suspect  t hat  t hey may be gi v i ng some 

t hought  t o denyi ng my cl i ent ' s r equest s. "   The l et t er  t hen 

cont i nued by st at i ng:  
 
The pur pose of  t hi s l et t er  i s  t o i nf or m you t hat  i f  
t he r equest  i s deni ed i n whol e or  i n par t  or  i f  t he 
Muni ci pal i t y t r i es t o char ge an amount  whi ch i s not  
t he act ual  and di r ect  cost  of  t he copyi ng,  we wi l l  be 
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seeki ng i mmedi at e r el i ef  v i a a mandamus act i on 
pur suant  t o Wi s.  St at .  § 19. 37.  

The l et t er  f ur t her  st at ed,  " I  am al so concer ned t hat  your  c l i ent  

may t r y t o become ' cr eat i ve'  i n ascer t ai ni ng t he cost s  

i nvol ved. "   The l et t er  cont i nued by st at i ng t hat ,  i f  WI REdat a 

was " f or ced t o st ar t  a mandamus act i on,  [ WI REdat a]  wi l l  al so be 

seeki ng r ei mbur sement  of  at t or ney f ees. "   Al l  of  t hese 

st at ement s mi r r or ed WI REdat a' s l et t er  t o Sussex' s counsel ,  whi ch 

was sent  on t he ver y same day.   I ndeed,  t he l et t er s f r om 

WI REdat a' s at t or ney t o Thi ensvi l l e and t o Sussex wer e vi r t ual l y 

i dent i cal .  

¶30 On May 30,  2001, 9 WI REdat a f i l ed a mandamus act i on i n 

t he Ozaukee Count y Ci r cui t  Cour t  agai nst  Thi ensvi l l e,  Gr ot a 

Appr ai sal s,  and Gr ot a.   WI REdat a l at er  amended i t s compl ai nt  t o 

i ncl ude Assessment  Technol ogi es as wel l .   On June 4,  2001,  

Thi ensvi l l e' s counsel  wr ot e t o WI REdat a t o i nf or m t he company 

t hat  Thi ensvi l l e of f i c i al s wer e r evi ewi ng syst ems i ssues and 

wer e at t empt i ng t o compl y wi t h WI REdat a' s " i ni t i al "  r equest .  

¶31 On June 29,  2001,  af t er  t he mandamus act i on was f i l ed,  

Thi ensvi l l e' s v i l l age admi ni st r at or  sent  WI REdat a a l et t er  i n an 

at t empt  t o r esol ve t he act i on t hat  was si mi l ar  t o t he one Sussex  

sent  t o WI REdat a.   The l et t er  r ei t er at ed t hat  t he v i l l age had 

been wi l l i ng al l  al ong t o pr ovi de WI REdat a " wi t h har d copi es [ i n 

wr i t t en f or m]  of  al l  avai l abl e r ecor ds"  and al so st at ed t hat  t he 

v i l l age " was i n t he pr ocess of  eval uat i ng i t s appr ai ser ' s 

                                                 
9 Whi l e t he compl ai nt  was dat ed May 24,  2001,  i t  was not  

f i l ed wi t h and st amped by t he c i r cui t  cour t  unt i l  May 30,  2001.  
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sof t war e capabi l i t i es"  when WI REdat a f i l ed t he mandamus act i on.   

That  l et t er  al so at t ached a l et t er  f r om Gr ot a Appr ai sal s t hat  

of f er ed t o expor t  el ect r oni cal l y i ndi v i dual  pr oper t y r ecor ds 

f r om t he Mar ket  Dr i ve sof t war e i n t he same manner  i t  had 

pr oposed f or  Sussex.   Gr ot a' s l et t er  at t ached a copy of  t he 

Sussex l et t er  f or  r ef er ence.   Once agai n,  we not e t hat  t he 

par t i es i n t he f eder al  cour t  act i on had agr eed t o a " st and-

st i l l "  agr eement  i n t he pendi ng st at e cour t  act i ons unt i l  t he 

f eder al  act i on was compl et ed.  

¶32 Af t er  t he Sevent h Ci r cui t  r ender ed i t s deci s i on on 

November  25,  2003,  Pel key sent  WI REdat a a PDF f i l e t hat  

cont ai ned Thi ensvi l l e' s pr oper t y r ecor ds dat a.   Thi ensvi l l e,  

Gr ot a Appr ai sal s,  Gr ot a,  Assessment  Technol ogi es,  and WI REdat a 

had al l  pr evi ousl y f i l ed summar y j udgment  mot i ons,  whi ch wer e 

subst ant i al l y  s i mi l ar  t o t he ones t hey f i l ed i n t he Sussex 

act i on.  

¶33 The ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  

Thi ensvi l l e,  t he Vi l l age of  Thi ensvi l l e Cust odi an of  Recor ds, 10 

Gr ot a,  Gr ot a Appr ai sal s,  and Assessment  Technol ogi es on May 30,  

2003.   The ci r cui t  cour t  al so i mposed cost s on WI REdat a.   I n i t s 

or al  deci s i on,  t he c i r cui t  cour t  hel d t hat  Thi ensvi l l e was an 

aut hor i t y under  t he open r ecor ds l aw,  one t hat  had del egat ed i t s 

r esponsi bi l i t y  f or  mai nt ai ni ng t he r el evant  r ecor ds t o anot her  

cust odi an.   The ci r cui t  cour t  al so hel d t hat  WI REdat a' s 

" i ni t i al "  r equest  di d not  sat i sf y t he open r ecor d l aw' s 

                                                 
10 Thi s was a f i c t i onal  par t y t hat  WI REdat a had i ncl uded.  
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r equi r ement  of  bei ng r easonabl e i n scope,  and t hat  WI REdat a' s 

l at er  " enhanced"  r equest  was i mpr oper l y di r ect ed t o Pel key and 

not  t o Thi ensvi l l e.   The ci r cui t  cour t  f ur t her  det er mi ned t hat  

t he PDF was an el ect r oni c and di gi t al  f i l e,  whi ch i s what  

WI REdat a had r equest ed i n i t s " i ni t i al "  r equest .  
 
C.   The Por t  Washi ngt on act i on i n t he Ozaukee Count y Ci r cui t  
Cour t  

¶34 I n November  2000,  Por t  Washi ngt on ent er ed i nt o a 

cont r act  wi t h Mat t hi es Assessment s t o per f or m i t s of f i c i al  

assessment s f or  t he 2001 cal endar  year .   Mat t hi es Assessment s 

had a pr e- exi st i ng l i censi ng and pur chase agr eement  wi t h 

Assessment  Technol ogi es t o ut i l i ze t he Mar ket  Dr i ve Sof t war e.  

¶35 On Apr i l  25,  2001,  WI REdat a sent  Por t  Washi ngt on' s 

t r easur er  a l et t er  i ndi cat i ng t hat  t he company woul d be sendi ng 

a l et t er  r equest i ng pr oper t y dat a t o Mat t hi es Assessment s.   

WI REdat a descr i bed i t s r equest  ( t he " i ni t i al "  r equest )  as bei ng 

f or  " det ai l ed pr oper t y i nf or mat i on or  assessor  i nf or mat i on such 

as squar e f oot age,  age,  number  of  bedr ooms,  number  of  bat hs,  

pr oper t y c l ass,  et c. "   WI REdat a al so st at ed t hat  t he company was 

" i nt er est ed i n t he sal es dat a,  such as t he sal e dat e,  sal e 

pr i ce,  i f  avai l abl e,  t r ansf er  f ee,  [ and]  t ype of          

t r ansf er  .  .  .  . "   WI REdat a al so asked Por t  Washi ngt on t o 

i ncl ude i n t he dat a i t  pr oduced t he number  of  par cel s,  a r ecor d 

l ayout  t hat  was cur r ent ,  a copy of  t he cur r ent  pr oper t y r ecor d 

car d i t  was us i ng,  and t en r andoml y sel ect ed dat a sheet s.   

Fur t her mor e,  WI REdat a want ed " t o know when t he l ast  compl et e 

r eval uat i on or  r eassessment  was done and when t he next  compl et e 
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r eval uat i on i s schedul ed. "   WI REdat a concl uded i t s l et t er  by 

aski ng Por t  Washi ngt on' s t r easur er  t o cont act  t he company t o 

di scuss t he appr oxi mat e cost  t o r epr oduce t he dat a and t he medi a 

t ype i n whi ch t he dat a woul d be r epr oduced.   I mpor t ant l y,  

WI REdat a' s " i ni t i al "  r equest  t o Por t  Washi ngt on di d not  speci f y 

any par t i cul ar  f or mat  what soever  f or  t he r equest ed dat a' s 

del i ver y.  

¶36 On May 4,  2001,  Por t  Washi ngt on' s t r easur er  sent  a 

l et t er  t o WI REdat a aski ng t he company t o r equest  t he dat a and 

i t s associ at ed char ges di r ect l y f r om Mat t hi es Assessment s.   Por t  

Washi ngt on' s t r easur er  s i gned a r el ease al l owi ng Mat t hi es 

Assessment s t o r el ease t he r el evant  pr oper t y i nf or mat i on t o 

WI REdat a.   As a r esul t ,  on May 9,  2001,  WI REdat a sent  a l et t er  

t hat  was al most  i dent i cal  t o t he one i t  sent  Por t  Washi ngt on' s 

t r easur er  t o Er nest  Mat t hi es ( Mat t hi es)  of  Mat t hi es Assessment s 

( essent i al l y ,  anot her  " i ni t i al "  r equest ) .  

¶37 On May 22,  2001,  Mat t hi es sent  WI REdat a a r esponse t o 

i t s May 9 l et t er .   I n hi s r esponse,  Mat t hi es st at ed he assumed 

t hat  WI REdat a was " r equest i ng a copy of  t he assessment  dat a base 

used t o st or e assessment  dat a f or  t he Ci t y of  Por t  Washi ngt on. "   

Mat t hi es f ur t her  i nf or med WI REdat a t hat  he had r ecent l y 

compl et ed t he pr ocess of  put t i ng Por t  Washi ngt on' s dat a " on a 

new assessment  sof t war e syst em cal l ed ' Mar ket  Dr i ve' .  .  .  . "   

Mat t hi es al so conveyed t o WI REdat a t hat  he had spoken wi t h 

Gr ot a,  who had i nf or med Mat t hi es t hat  t he l i cense and pur chase 

agr eement  t hat  Mat t hi es Assessment s had wi t h Assessment  

Technol ogi es pr ohi bi t ed Mat t hi es Assessment s f r om compl yi ng wi t h 
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WI REdat a' s r equest .   Mat t hi es di r ect ed WI REdat a t o Gr ot a f or  an 

expl anat i on of  t he r el evant  l i censi ng agr eement .   However ,  

i mpor t ant l y,  Mat t hi es speci f i cal l y st at ed,  " Assessment  dat a 

pr i nt out s of  i ndi v i dual  par cel s ar e avai l abl e upon r equest  f or  a 

r easonabl e f ee.   Access t o assessment  dat a i n t hi s f or mat  i s 

avai l abl e t o t he publ i c upon r equest . "   WI REdat a di d not  r equest  

any par t i cul ar  f or mat  what soever  f or  t he r equest ed dat a' s 

pr ovi s i on i n i t s " i ni t i al "  r equest  t o Por t  Washi ngt on.  

¶38 On June 12,  2001, 11 WI REdat a f i l ed a mandamus act i on 

agai nst  bot h Por t  Washi ngt on and Mat t hi es Assessment s i n t he 

Ci r cui t  Cour t  f or  Ozaukee Count y.   WI REdat a l at er  amended i t s 

compl ai nt  t o i ncl ude Assessment  Technol ogi es as wel l .   Af t er  t he 

di st r i ct  cour t ' s  deci s i on i n t he copyr i ght  mat t er ,  t he c i r cui t  

cour t  st ar t ed t o addr ess t he Thi ensvi l l e and t he Por t  Washi ngt on 

cases t oget her .   Once agai n,  we not e t hat  t he par t i es i n t he 

f eder al  cour t  act i on agr eed t o a " st and- st i l l "  agr eement  f or  al l  

t hr ee st at e cour t  act i ons unt i l  t he f eder al  act i on was 

compl et ed.  

¶39 Af t er  t he Sevent h Ci r cui t ' s  deci s i on was r ender ed on 

November  25,  2003,  Pel key sent  WI REdat a a PDF t hat  cont ai ned t he 

r equest ed pr oper t y r ecor ds f or  Por t  Washi ngt on.   The par t i es al l  

had pr evi ousl y f i l ed mot i ons f or  summar y j udgment .   The ci r cui t  

cour t  gr ant ed t he summar y j udgment  mot i ons of  Por t  Washi ngt on 

and Mat t hi es Assessment  on May 30,  2003.   The ci r cui t  cour t  al so 

                                                 
11 The compl ai nt  was dat ed June 8,  2001,  but  t he compl ai nt  

was not  f i l ed wi t h and st amped by t he c i r cui t  cour t  unt i l  June 
12,  2001.  
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deni ed WI REdat a' s summar y j udgment  mot i on,  and i t  i mposed cost s 

agai nst  WI REdat a f or  t he act i on.  
 
D.   The cour t  of  appeal s '  deci s i on 

¶40 As pr evi ousl y not ed,  al l  of  t he appeal s f r om t he t hr ee 

ci r cui t  cour t  deci s i ons wer e consi der ed t oget her  on appeal  by 

t he cour t  of  appeal s.  

¶41 On Januar y 3,  2007,  t he cour t  of  appeal s,  i n a 

publ i shed deci s i on,  hel d t hat  t he open r ecor ds l aw al l owed 

WI REdat a t he oppor t uni t y t o access t he dat abases of  t he 

i ndependent  cont r act or  assessor s t o exami ne and t o copy t he 

r equest ed pr oper t y assessment  r ecor ds.   As a r esul t ,  t he cour t  

of  appeal s hel d t hat  t he muni ci pal i t i es had vi ol at ed t he open 

r ecor ds l aw when t hey di d not  gi ve WI REdat a t he r equest ed dat a 

i n t he " enhanced"  r equest ' s f or mat  and i nst ead pr ovi ded t he dat a 

t o t he company i n PDFs.   However ,  t he cour t  of  appeal s onl y hel d 

t he muni ci pal i t i es,  and not  t hei r  i ndependent  cont r act or  

assessor s,  l i abl e f or  t he open r ecor ds l aw vi ol at i ons.   The 

cour t  of  appeal s st at ed t hat  muni ci pal i t i es coul d not  evade 

t hei r  dut i es under  t he open r ecor ds l aw by havi ng i ndependent  

cont r act or  assessor s cr eat e and mai nt ai n t hei r  pr oper t y 

assessment  r ecor ds.   The cour t  of  appeal s al so r ej ect ed " al l  

chal l enges t o t he suf f i c i ency of  t he open r ecor ds r equest s and 

[ t o]  t he exi st ence of  t he deni al s of  t hose r equest s. "   WI REdat a,  

I nc. ,  298 Wi s.  2d 743,  ¶2.  

¶42 As a r esul t ,  t he cour t  of  appeal s,  i n t he Sussex 

act i on,  af f i r med t he Ci r cui t  Cour t  of  Waukesha Count y t o t he 
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ext ent  t hat  t he c i r cui t  cour t  hel d t hat :  ( 1)  Sussex was an 

aut hor i t y and was r esponsi bl e f or  t he r el evant  vi ol at i ons of  t he 

open r ecor ds l aw;  ( 2)  WI REdat a had submi t t ed a val i d r equest  

under  t he open r ecor ds l aw t hat  Sussex had i mpr oper l y deni ed;   

( 3)  t he PDF di d not  compl y wi t h t he open r ecor ds l aw' s 

r equi r ement s;  ( 4)  t he open r ecor ds l aw r equi r ed t hat  WI REdat a be 

gi ven access t o t he Mar ket  Dr i ve sof t war e' s comput er i zed 

dat abase;  and ( 5)  WI REdat a was ent i t l ed t o r ecei ve i t s act ual ,  

r easonabl e,  and cust omar y f ees and cost s.   However ,  t he cour t  of  

appeal s,  i n t he Sussex act i on,  r ever sed t he ci r cui t  cour t ' s  

hol di ng t hat  Sussex' s i ndependent  cont r act or  assessor  was 

r esponsi bl e f or  payi ng WI REdat a' s r easonabl e cost s and at t or neys 

f ees.   Fi nal l y,  t he cour t  of  appeal s r emanded t he Sussex act i on 

t o t he c i r cui t  cour t  f or  pr oceedi ngs t o det er mi ne t he 

appr opr i at e cost s and f ees t o be awar ded t o WI REdat a.  

¶43 I n t he combi ned Thi ensvi l l e and Por t  Washi ngt on 

act i ons,  t he cour t  of  appeal s af f i r med t he Ci r cui t  Cour t  f or  

Ozaukee Count y t o t he ext ent  t hat  i t  had hel d t hat  Por t  

Washi ngt on and Thi ensvi l l e wer e aut hor i t i es under  t he open 

r ecor ds l aw.   However ,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t  t o t he ext ent  t hat  i t  had hel d t hat  WI REdat a' s r equest s 

wer e i nsuf f i c i ent  under  t he open r ecor ds l aw,  and t o t he ext ent  

t hat  t he c i r cui t  cour t  had hel d " t hat  t he PDF sat i sf i ed 

[ WI REdat a' s]  r equest s i n any event . "   I d. ,  ¶3.   Fi nal l y,  t he 

cour t  of  appeal s r emanded t he combi ned Thi ensvi l l e and Por t  

Washi ngt on act i ons t o t he c i r cui t  cour t  f or  pr oceedi ngs t o 
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det er mi ne what  wer e t he appr opr i at e cost s and f ees t o be awar ded 

t o WI REdat a.  

I I  

¶44 These cases ar e bef or e us on r evi ew i n r egar d t o 

summar y j udgment  mot i ons,  whi ch wer e deci ded by t he c i r cui t  

cour t s.   We r evi ew a c i r cui t  cour t ' s  gr ant  or  deni al  of  a 

summar y j udgment  mot i on de novo and i ndependent l y of  ei t her  t he 

c i r cui t  cour t  or  t he cour t  of  appeal s;  however ,  we appl y t he 

same met hodol ogy and benef i t  f r om t hei r  anal yses.   AKG Real  

Est at e,  LLC v.  Kost er man,  2006 WI  106,  ¶14,  296 Wi s.  2d 1,  717 

N. W. 2d 835.   We must  det er mi ne whet her  t he compl ai nt  st at es an 

act i onabl e c l ai m.   Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 

304,  315- 17,  401 N. W. 2d 816 ( 1987) .   Summar y j udgment  i s onl y 

appr opr i at e i f  t her e ar e no genui ne i ssues of  mat er i al  f act ,  and 

t he movi ng par t y  i s ent i t l ed t o j udgment  as a mat t er  of  l aw.   

Wi s.  St at .  § 802. 08( 2) .   Summar y j udgment  mat er i al s,  i ncl udi ng 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e ar e v i ewed i n t he l i ght  most  f avor abl e t o t he 

nonmovi ng par t y.   Rai nbow Count r y Rent al s v.  Amer i t ech Publ ' g,  

2005 WI  153,  ¶13,  286 Wi s.  2d 170,  706 N. W. 2d 95.  

¶45 The i nt er pr et at i on and appl i cat i on of  a st at ut e,  such 

as t he open r ecor ds l aw,  t o undi sput ed f act s pr esent s a quest i on 

of  l aw t hat  we r evi ew de novo.   Osbor n v.  Bd.  of  Regent s of  t he 

Uni v.  of  Wi s.  Sys. ,  2002 WI  83,  ¶12,  254 Wi s.  2d 266,  647 N. W. 2d 

158.   However ,  we benef i t  f r om t he anal yses of  bot h t he c i r cui t  

cour t  and t he cour t  of  appeal s.   I d.   



No.  2005AP1473,  2006AP174,  & 2006AP175   

 

28 
 

 

I I I  

¶46 The f i r st  i ssue on r evi ew i s whet her  WI REdat a pr oper l y 

commenced t he mandamus act i ons agai nst  t he muni ci pal i t i es under  

t he open r ecor ds l aw,  pur suant  t o Wi s.  St at .  § 19. 37( 1) ,  when 

t he muni ci pal i t i es had not  deni ed WI REdat a' s r equest s f or  t he 

r ecor ds bef or e WI REdat a f i l ed t he mandamus act i ons.  

¶47 On r evi ew,  t he pet i t i oner s and t he cr oss- pet i t i oner s 

c l ai m t hat  t he muni ci pal i t i es di d not  deny WI REdat a' s r equest s  

f or  r ecor ds and,  accor di ngl y,  t hat  a mandamus act i on was 

i mpr oper .   They not e t hat  t he r el evant  st at ut e does not  pr ovi de 

a concr et e t i me f r ame f or  a r esponse t o an open r ecor ds r equest .   

The pet i t i oner s and t he cr oss- pet i t i oner s ar gue t hat ,  i n cases 

such as t hi s one wher e t he r equest s ar e compl ex,  muni ci pal i t i es 

shoul d be af f or ded l at i t ude i n r egar d t o t he t i me f r ame f or  

t hei r  r esponse.   They ar gue t hat  t he muni ci pal i t i es act ed 

pr ompt l y and appr opr i at el y gi ven t he ci r cumst ances.   Gr ot a 

f ur t her  ar gues t hat  Pel key' s communi cat i ons may not  be deemed t o 

be ei t her  a deni al  or  a del ayi ng of  t he r equest s because Pel key 

was nei t her  an aut hor i t y nor  a pr oper  r eci pi ent  of  t he r equest s.   

Fi nal l y,  t he pet i t i oner s and t he cr oss- pet i t i oner s ar gue t hat  

t he cour t  of  appeal s er r ed by det er mi ni ng t hat  t he 

muni ci pal i t i es del ayed t oo l ong i n r espondi ng t o t he r equest s.  

¶48 On r evi ew,  WI REdat a ar gues t hat ,  even t hough t he 

muni ci pal i t i es di d not  i ssue any expr ess deni al s t o t he 

company' s r equest s,  t he muni ci pal i t i es f ai l ed t o r espond 

adequat el y t o t hose r equest s.   WI REdat a c i t es t hr ee cour t  of  
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appeal s cases12 i n suppor t  of  i t s  asser t i on t hat  t he r el evant  

st at ut e r equi r es ei t her  a gr ant  or  a deni al  of  an open r ecor ds 

r equest ,  and WI REdat a ar gues t hat  t he muni ci pal i t i es di d 

nei t her .   However ,  WI REdat a al so asser t s  t hat  Pel key' s 

communi cat i ons made i t  c l ear  t hat  t he r equest s wer e deni ed.  

¶49 For  t he r easons di scussed i n det ai l  bel ow,  based on 

t he f act s of  t he pr esent  case,  we hol d t hat  WI REdat a di d not  

pr oper l y commence t he mandamus act i ons agai nst  t he 

muni ci pal i t i es under  t he open r ecor ds l aw,  pur suant  t o Wi s.  

St at .  § 19. 37( 1) ,  because t he muni ci pal i t i es had not  deni ed 

WI REdat a' s r equest s f or  t he r ecor ds bef or e WI REdat a f i l ed t he 

mandamus act i ons.  

¶50 Wi sconsi n St at .  § 19. 35( 4) ( a)  r equi r es an aut hor i t y,  

upon a r equest  f or  any r ecor d,  t o " as soon as pr act i cabl e and 

wi t hout  del ay,  ei t her  f i l l  t he r equest  or  not i f y t he r equest er  

of  t he aut hor i t y ' s det er mi nat i on t o deny t he r equest  i n whol e or  

i n par t  and t he r easons t her ef or . "   Wi sconsi n St at .  § 19. 37( 1) ,  

i n r el evant  par t ,  pr ovi des t hat ,  " [ i ] f  an aut hor i t y wi t hhol ds a 

r ecor d or  a par t  of  a r ecor d or  del ays gr ant i ng access t o a 

r ecor d or  par t  of  a r ecor d af t er  a wr i t t en r equest  f or  

di scl osur e i s made,  t he r equest er  may pur sue .  .  . "  a cause of  

" act i on f or  mandamus aski ng a cour t  t o or der  [ t he]  r el ease of  

t he r ecor d. "   Wi s.  St at .  § 19. 37( 1) ( a) .  

                                                 
12  St at e ex r el .  Bl um v.  Bd.  of  Educ. ,  209 Wi s.  2d 377,  565 

N. W. 2d 140 ( Ct .  App.  1997) ;  WTMJ,  I nc.  v.  Sul l i van,  204 Wi s.  2d 
452,  555 N. W. 2d 140 ( Ct .  App.  1996) ;  Oshkosh Nw.  Co.  v.  Oshkosh 
Li br ar y Bd. ,  125 Wi s.  2d 480,  373 N. W. 2d 459 ( Ct .  App.  1985) .  
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¶51 I t  i s  i mpor t ant  t o not e t hat  WI REdat a admi t t ed i n i t s 

br i ef  t o t hi s cour t  t hat  Gr ot a was al ways wi l l i ng t o suppl y 

copi es i n wr i t t en f or m of  t he r equest ed i nf or mat i on f or  each of  

t he t hr ee muni c i pal i t i es.   The r ecor d al so r ef l ect s t hat  t he 

muni ci pal i t i es of f er ed WI REdat a pr i nt out s i n wr i t t en f or m of  t he 

r el evant  pr oper t y r ecor ds i n a t i mel y manner ,  but  WI REdat a 

r ef used t hese of f er s.   Gr ot a' s at t or ney st at ed at  or al  ar gument  

bef or e t hi s cour t  t hat  t he f ul l  r ecor ds,  i n wr i t t en f or m,  wer e 

of f er ed t o WI REdat a wi t hi n weeks of  t he company' s r equest s.   

When pr essed f or  a mor e speci f i c  t i me f r ame,  t he at t or ney st at ed 

t hat ,  t o t he best  of  hi s r ecol l ect i on,  t he r ecor ds f or  Sussex,  

i n wr i t t en f or m,  wer e pr ovi ded t o WI REdat a appr oxi mat el y t wo 

weeks af t er  t he company' s r equest  t o Sussex.   As a r esul t ,  we 

ar e sat i sf i ed t hat  t he muni ci pal i t i es al l owed WI REdat a t o 

r ecei ve copi es of  t he r el evant  r ecor ds,  whi ch appear ed i n 

wr i t t en f or m,  f or  pur poses of  Wi s.  St at .  § 19. 35( 1) ( b) .  

¶52 Cont r ar y t o WI REdat a' s ar gument s,  t he cour t  of  

appeal s '  deci s i on i n Oshkosh Nor t hwest  Co.  ( Oshkosh)  i s 

f act ual l y di st i ngui shabl e f r om t he pr esent  case because t he 

aut hor i t y i n Oshkosh deni ed t he r equest er  access t o t he 

r equest ed r ecor ds,  wher eas t he muni ci pal i t i es i n t he pr esent  

case di d not  deny WI REdat a' s r equest s.   Oshkosh Nw.  Co.  v.  

Oshkosh Li br ar y Bd. ,  125 Wi s.  2d 480,  481,  373 N. W. 2d 459 ( Ct .  

App.  1985) .   We f ur t her  not e t hat ,  cont r ar y  t o WI REdat a' s 

asser t i ons,  Bl um i s not  per suasi ve i n deci di ng t hi s i ssue,  

because Bl um pr esent ed a ver y di f f er ent  s i t uat i on,  one wher e t he 

cour t  of  appeal s hel d t hat  a school  di st r i c t  had pr oper l y 
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r ef used t o pr oduce t he i nt er i m per - c l ass gr ades of  anot her  

st udent  t o t he r equest i ng st udent .   St at e ex r el .  Bl um v.  Bd.  of  

Educ. ,  209 Wi s.  2d 377,  385- 86,  565 N. W. 2d 140 ( Ct .  App.  1997) .  

¶53 We ar e f ur t her  sat i sf i ed t hat  t he cour t  of  appeal s '  

deci s i on i n WTMJ,  I nc.  ( WTMJ)  does not  compel  a di f f er ent  r esul t  

on t hi s i ssue.   WTMJ,  I nc.  v.  Sul l i van,  204 Wi s.  2d 452,  455,  

555 N. W. 2d 140 ( Ct .  App.  1996) .   I n WTMJ,  a Mi l waukee TV 

st at i on,  WTMJ,  r equest ed cer t ai n r ecor ds i n r egar d t o Jef f r ey 

Dahmer  and Jesse Ander son.   I d.   These t wo men wer e ki l l ed whi l e 

bot h wer e i nmat es at  t he Col umbi a Cor r ect i onal  I nst i t ut i on.   I d.   

The r ecor d cust odi an f or  t he Wi sconsi n Depar t ment  of  Cor r ect i ons 

( DOC)  r epl i ed t o WTMJ t hat  t he t wo set s of  f i l es woul d " ' not  be 

made avai l abl e t o you f or  your  i nspect i on at  t hi s t i me at  t he 

r equest  of  t he Col umbi a Count y Di st r i ct  At t or ney' s of f i ce and 

t he Col umbi a Count y Sher i f f ' s  of f i ce.   Once t he cr i mi nal  

i nvest i gat i on i s compl et ed[ , ]  r edact ed copi es of  t he r ecor ds 

wi l l  be made avai l abl e f or  i nspect i on. ' "   I d.  at  455- 56.   I n 

Mar ch 1994,  a r edact ed copy of  Jef f r ey Dahmer ' s i nst i t ut i onal  

f i l e was pr ovi ded t o t he Mi l waukee Jour nal ,  and t he cust odi an 

t ol d WTMJ t hat  t he st at i on " was ent i t l ed t o copi es of  t hat  

f i l e. "   I d.  at  456.   However ,  t he cust odi an st at ed,  " ' As not ed 

above,  you cannot  r evi ew any of  Mr .  Dahmer ' s f i l e f r om Mar ch,  

1994,  t o [ t he pr esent ]  dat e unt i l  t he i nvest i gat i on i s  

compl et ed. ' "   I d.  

¶54 WTMJ f i l ed a mandamus act i on t o obt ai n t he r ecor ds i t  

r equest ed.   I d.   However ,  WTMJ' s ent i t l ement  t o t he r ecor ds was 

never  l i t i gat ed because " t he St at e soon agr eed t o pr ovi de t he 
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r equest ed r ecor ds,  wi t h t wo i nsi gni f i cant  except i ons[ , ]  whi ch 

WTMJ [ di d]  not  cont est . "   I d.   WTMJ r equest ed i t s at t or neys'  

f ees,  because WTMJ ar gued t hat  i t  had pr evai l ed i n t he mandamus 

act i on,  but  t he DOC di sagr eed " because i t  bel i eved t hat  i t  had 

i n good f ai t h r el eased t he r ecor ds of  i t s  own vol i t i on. "   I d.   

I n uphol di ng t he awar di ng of  at t or neys'  f ees,  t he cour t  of  

appeal s hel d t hat ,  cont r ar y t o t he DOC' s asser t i on,  t he DOC' s 

or i gi nal  r esponse t hat  i t  woul d r el ease t he r ecor ds af t er  t he 

cr i mi nal  i nvest i gat i on was compl et ed was a deni al .   I d.  at  457.   

The cour t  of  appeal s st at ed,  " The wor ds ' wi l l  not  be made 

avai l abl e t o you at  t hi s t i me'  and ' you cannot  r evi ew'  ar e not  

wor ds associ at ed wi t h [ an]  accept ance of  WTMJ' s demand f or  

r ecor ds. "   I d.   The cour t  of  appeal s f ur t her  st at ed,  " We do not  

bel i eve t hat  t he DOC' s qual i f i cat i on t hat  some of  t he r ecor ds 

woul d be r el eased when an i nvest i gat i on was compl et ed [ was]  

suf f i c i ent  t o change t he December  1 l et t er  f r om a deni al  t o an 

agr eement  t o pr oduce.   The l et t er  di d not  i ndi cat e when t he 

i nvest i gat i on woul d t er mi nat e. "   I d.   The cour t  of  appeal s hel d 

t hat  t her e wer e t wo st at ut or y choi ces,  whi ch wer e " compl y or  

deny. "   I d. ,  c i t i ng St at e ex r el .  Auchi nl eck v.  Town of  

LaGr ange,  200 Wi s.  2d 585,  597,  547 N. W. 2d 587 ( 1996)  ( hol di ng 

t hat  a r equest i ng par t y may i mmedi at el y br i ng an enf or cement  

act i on i f  an open r ecor ds l aw r equest  i s deni ed and t hat  such 

act i ons ar e exempt  f r om t he not i ce pr ovi s i ons of  Wi s.  St at .  

§ 893. 80( 1) ) .  

¶55 We ar e sat i sf i ed t hat ,  under  t he c i r cumst ances her e,  

t her e wer e not  any deni al s by t he r el evant  aut hor i t i es,  t he 
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muni ci pal i t i es,  of  WI REdat a' s r equest s.   Thi s case i s 

di st i ngui shabl e because,  i n t he pr esent  case,  unl i ke t he 

cust odi an i n WTMJ,  t he muni ci pal i t i es wer e di l i gent l y wor ki ng 

t owar d ascer t ai ni ng t he t echni cal  and l egal  r equi r ement s of  

pr oduci ng t he r ecor ds.   WTMJ,  I nc. ,  204 Wi s.  2d at  457.   

Fur t her mor e,  t he muni ci pal i t i es i n t he pr esent  case di d not  deny 

WI REdat a access t o t he r equest ed r ecor ds " ' at  t hi s t i me' "  and 

al so di d not  t el l  WI REdat a t hat  " ' you cannot  r evi ew' "  t he 

r equest ed r ecor ds.   I d.   The muni ci pal i t i es i n t he pr esent  case 

al so di d not  st at e t hat  t he r equest ed r ecor ds woul d onl y be 

r el eased af t er  t he compl et i on of  an i nvest i gat i on wi t hout  a 

cer t ai n t er mi nat i on dat e.   I d.   That  was a r esponse t hat  t he 

cour t  of  appeal s i n WTMJ f ound per suasi ve i n cal l i ng t he DOC' s 

act i ons i n t hat  case a deni al .   I d.   Fur t her mor e,  t he 

muni ci pal i t i es her e of f er ed WI REdat a paper  copi es of  t he 

r equest ed r ecor ds as an al t er nat i ve,  whi ch i s yet  anot her  r eason 

f or  our  det er mi nat i on t hat  t her e was no deni al  i n t he pr esent  

case,  especi al l y when compar ed t o t he f act s of  WTMJ. 13  

Fur t her mor e,  as pr evi ousl y not ed,  al l  of  t he par t i es i n t he 

f eder al  cour t  act i on agr eed t o a " st and- st i l l "  agr eement  f or  t he 

st at e cour t  act i ons unt i l  t he f eder al  copyr i ght  act i on 

concl uded.   The r ecor d r ef l ect s t hat  WI REdat a r ecei ved t he 

                                                 
13 We not e t hat  t he muni ci pal i t i es '  of f er s of  paper  copi es 

of  t he r equest ed r ecor ds demonst r at ed a good f ai t h ef f or t  on t he 
muni ci pal i t i es '  par t  t o pr ovi de WI REdat a wi t h t he r equest ed 
i nf or mat i on qui ckl y.   We do not  deci de whet her  such paper  copi es 
woul d act ual l y sat i sf y WI REdat a' s r equest .  



No.  2005AP1473,  2006AP174,  & 2006AP175   

 

34 
 

r equest ed dat a i n PDFs shor t l y af t er  t he concl usi on of  t he 

f eder al  act i on.  

¶56 We ar e sat i sf i ed t hat ,  i n cases such as t hese wher e 

t he r equest s ar e compl ex,  muni ci pal i t i es shoul d be af f or ded 

r easonabl e l at i t ude i n t he t i me f r ame f or  t hei r  r esponses.   I n 

i t s ami cus br i ef ,  t he Wi sconsi n Depar t ment  of  Just i ce ( DOJ)  

appr opr i at el y expr essed a concer n t hat  t he cour t  of  appeal s '  

opi ni on coul d be const r ued as al l owi ng a mandamus act i on,  even 

wher e muni ci pal i t i es wer e act i ng di l i gent l y i n at t empt i ng t o 

r espond i n a t i mel y manner  t o r equest s under  t he open r ecor ds 

l aw.   As t he DOJ st at ed,  " An aut hor i t y shoul d not  be subj ect ed 

t o t he bur den and expense of  a pr emat ur e publ i c r ecor ds l awsui t  

whi l e i t  i s  at t empt i ng i n good f ai t h t o r espond,  or  t o det er mi ne 

how t o r espond,  t o a publ i c r ecor ds r equest . "   We f ur t her  concur  

wi t h t he DOJ' s opi ni on t hat  what  const i t ut es a r easonabl e t i me 

f or  a r esponse by an aut hor i t y  " depends on t he nat ur e of  t he 

r equest ,  t he st af f  and ot her  r esour ces avai l abl e t o t he 

aut hor i t y t o pr ocess t he r equest ,  t he ext ent  of  t he r equest ,  and 

ot her  r el at ed consi der at i ons. "   Accor di ngl y,  whet her  an 

aut hor i t y i s act i ng wi t h r easonabl e di l i gence i n a par t i cul ar  

case wi l l  depend upon t he t ot al i t y of  t he c i r cumst ances 

sur r oundi ng t he par t i cul ar  r equest .  

¶57 We f ur t her  agr ee wi t h t he pet i t i oner s and t he cr oss-

pet i t i oner s t hat  t he muni ci pal i t i es act ed pr ompt l y gi ven t he 

ci r cumst ances of  t hi s case.   The r ecor d r ef l ect s  t hat  quest i ons 

on t he " enhanced"  f or mat  t hat  WI REdat a desi r ed t he dat a t o be 

pr oduced i n wer e st i l l  goi ng back and f or t h i n May of  2001,  
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whi ch was sever al  weeks af t er  WI REdat a made i t s i ni t i al  r equest .   

Thi s shows t hat  t he muni ci pal i t i es wer e st i l l  at t empt i ng i n good 

f ai t h t o compl y wi t h t he di f f i cul t  l ogi st i cal  and l egal  aspect s 

of  WI REdat a' s compl ex and l ar ge " enhanced"  r equest s at  t hat  

t i me.  

¶58 We ar e sat i sf i ed t hat  t he muni ci pal i t i es,  as t he 

aut hor i t i es under  t he open r ecor ds l aw,  act ed r easonabl y i n t he 

pr esent  case.   The open r ecor ds l aw,  speci f i cal l y Wi s.  St at .  

§ 19. 35( 4) ( a) ,  r equi r es an aut hor i t y t o ei t her  compl y wi t h or  

deny a r equest  " as soon as pr act i cabl e. "   Her e,  WI REdat a f i l ed 

t he mandamus act i ons wi t hout  f i r st  gi v i ng t he muni ci pal i t i es an 

appr opr i at e amount  of  t i me t o compl y wi t h i t s r equest s,  

especi al l y gi ven al l  of  t he compl ex copyr i ght  and l i censi ng 

i ssues,  and gi ven t he l ar ge vol ume of  dat a r equest ed.   Her e,  

WI REdat a t hr eat ened bot h Sussex and Thi ensvi l l e wi t h mandamus 

act i ons onl y f our  days af t er  t he company' s " i ni t i al "  r equest s.   

Fur t her mor e,  WI REdat a f i l ed t he mandamus act i ons shor t l y 

t her eaf t er  and despi t e t he communi cat i ons WI REdat a had r ecei ved 

f r om t he muni ci pal i t i es t hat  t hey wer e at t empt i ng t o wor k 

t hr ough t he compl ex i ssues t o pr ovi de t he r equest ed dat a.   

Addi t i onal l y,  t he r ecor d r ef l ect s t hat  t he muni ci pal i t i es 

of f er ed t o pr ovi de WI REdat a wi t h paper  copi es of  t he r equest ed 

i nf or mat i on,  whi ch WI REdat a t ur ned down.   As a r esul t  of  t he 

f or egoi ng di scussi on,  we ar e sat i sf i ed t hat  t he mandamus act i ons 

i n t he pr esent  case wer e f i l ed pr emat ur el y.  

¶59 I n summar y,  based on t he f act s of  t he pr esent  case,  we 

hol d t hat  WI REdat a di d not  pr oper l y commence t he mandamus 



No.  2005AP1473,  2006AP174,  & 2006AP175   

 

36 
 

act i ons agai nst  t he muni ci pal i t i es under  t he open r ecor ds l aw,  

pur suant  t o Wi s.  St at .  § 19. 37( 1) ,  because t he muni ci pal i t i es 

had not  deni ed WI REdat a' s r equest s f or  t he r ecor ds bef or e 

WI REdat a f i l ed t he mandamus act i ons.  

I V 

¶60 The second i ssue on r evi ew i s whet her  WI REdat a' s 

i ni t i al  wr i t t en r equest s wer e i nsuf f i c i ent  as a mat t er  of  l aw as 

t o t i me and subj ect  mat t er .  

¶61 On r evi ew,  t he pet i t i oner s and t he cr oss- pet i t i oner s 

c l ai m t hat  WI REdat a' s i ni t i al  wr i t t en r equest s wer e i nsuf f i c i ent  

as a mat t er  of  l aw,  because WI REdat a di d not  pr oper l y def i ne t he 

t i me and subj ect  mat t er  l i mi t at i ons on i t s r equest s.   The 

pet i t i oner s and t he cr oss- pet i t i oner s ar gue t hat ,  under  Wi s.  

St at .  § 19. 35( 1) ( h) ,  WI REdat a' s r equest s wer e t oo br oad t o be 

val i d because t he r equest s cont ai ned no such l i mi t at i ons.  

¶62 On r evi ew,  WI REdat a ar gues t hat  t he muni ci pal i t i es di d 

not  asser t ,  as a r eason f or  denyi ng t he company' s r equest s,  t hat  

WI REdat a' s r equest s wer e t oo br oad.   As a r esul t ,  WI REdat a 

ar gues t hat  t he pet i t i oner s and t he cr oss- pet i t i oner s wai ved 

t hi s ar gument  because t he al l eged deni al s wer e based on 

copyr i ght  i ssues,  not  on cl ai ms t hat  t he r equest s wer e 

over br oad.   Fur t her mor e,  WI REdat a ar gues t hat  i t s r equest s must  

have been under st ood because Pel key was abl e t o set  up a pr i c i ng 

st r uct ur e f or  t he pr ovi s i on of  t he " enhanced"  dat a i n hi s May 

28,  2001 l et t er .   WI REdat a f ur t her  cont ends t hat  t he r equest s 

wer e suf f i c i ent  on t hei r  f ace.   Fi nal l y,  WI REdat a ar gues t hat  

Wi s.  St at .  § 19. 35( 1) ( h)  does not  r equi r e a r equest er  t o i ncl ude 
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a pr eci se l i s t  of  t he desi r ed dat a or  a pr eci se l i mi t at i on as t o 

t he t i me f r ame.  

¶63 For  t he r easons di scussed i n det ai l  her ei n,  we 

concl ude t hat  WI REdat a' s i ni t i al  wr i t t en r equest s wer e not  

i nsuf f i c i ent  as a mat t er  of  l aw i n r egar d t o subj ect  mat t er  and 

l engt h of  t i me.  

¶64 Wi sconsi n St at .  § 19. 35( 1) ( h) ,  i n r el evant  par t ,  

pr ovi des t hat  a r equest  " i s deemed suf f i c i ent  i f  i t  r easonabl y 

descr i bes t he r equest ed r ecor d or  t he i nf or mat i on r equest ed.   

However ,  a r equest  f or  a r ecor d wi t hout  a r easonabl e l i mi t at i on 

as t o subj ect  mat t er  or  l engt h of  t i me r epr esent ed by t he r ecor d 

does not  const i t ut e a suf f i c i ent  r equest . "  

¶65 I n Schopper ,  t he cour t  of  appeal s af f i r med t he c i r cui t  

cour t ' s  or der  t hat  di smi ssed t he compl ai nt  of  Al l an Schopper  

( Schopper ) .   Schopper  v.  Gehr i ng,  210 Wi s.  2d 208,  210,  565 

N. W. 2d 187 ( Ct .  App.  1997) .   Schopper  had appeal ed t he deni al  of  

hi s r equest ,  whi ch had been made under  t he open r ecor ds l aw,  " t o 

obt ai n a t hr ee- hour  i nt er val  of  911 cal l s r ecor ded by t he 

Out agami e Count y Sher i f f ' s  Depar t ment  on November  29,  1995. "   

I d.   The cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t ' s  

det er mi nat i on t hat  Schopper ' s r equest  was i mper mi ssi bl y br oad 

because hi s " r equest  l acked a r easonabl e l i mi t at i on as t o t he 

subj ect  and l engt h of  t i me f or  t he r ecor ds r equest ed. "   I d.  

¶66 Schopper  had been ar r est ed f or  a t r af f i c  v i ol at i on on 

t he ni ght  f or  whi ch he r equest ed t he 911 cal l s.   I d.   The 

sher i f f  r esponded t o Schopper ' s r equest  by st at i ng t hat  911 

cal l s wer e r ecor ded on 60 channel s and t hat ,  as a r esul t ,  
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" Schopper ' s r equest  was t oo br oad and t hat  he woul d have t o 

nar r ow or  c l ar i f y t he scope of  hi s r equest  bef or e i t  coul d be 

act ed upon. "   I d.  at  211.   Schopper  never  modi f i ed hi s r equest  

t o i ncl ude ei t her  a speci f i c  event  or  a speci f i c  t i me f r ame as 

r equest ed,  and,  when t he sher i f f ' s  depar t ment  di d not  pr ovi de 

hi m wi t h t he r equest ed i nf or mat i on,  Schopper  f i l ed a mandamus 

act i on.   I d.   Because Schopper ' s r equest  i ncl uded t hr ee hour s of  

t ape on each of  t he depar t ment ' s 60 channel s t hat  wer e al l ocat ed 

t o 911 cal l s,  pl us t he pr epar at i on of  a t r anscr i pt  f or  each of  

t hese t apes and a l og t o i dent i f y t he t i me of  each t r ansmi ssi on,  

t he c i r cui t  cour t  " det er mi ned t hat  t he r equest  was unr easonabl y 

bur densome as wel l  as over br oad and or der ed t he compl ai nt  

di smi ssed. "   I d.  at  212.  

¶67 The cour t  of  appeal s st at ed,  " Whi l e t hi s st at e f avor s 

t he openi ng of  publ i c r ecor ds t o publ i c scr ut i ny,  we may not  i n 

f ur t her ance of  t hi s pol i cy cr eat e a syst em t hat  woul d so bur den 

t he r ecor ds cust odi an t hat  t he nor mal  f unct i oni ng of  t he of f i ce 

woul d be sever el y i mpai r ed. "   I d.  at  213.   That  cour t  was 

sat i sf i ed t hat  " Schopper ' s r equest  was f ar  i n excess of  t hat  

whi ch was necessar y f or  hi s announced pur pose. "   I d.   The cour t  

of  appeal s hel d t hat ,  because Schopper  " coul d r easonabl y have 

l i mi t ed hi s r equest  but  f ai l ed t o do so,  and because t he r equest  

pl aced an unr easonabl e bur den upon t he cust odi an i n pr epar at i on 

of  t he document s necessar y t o f ul f i l l  t he r equest  .  .  . , "  t he 

c i r cui t  cour t  di d not  er r  i n f i ndi ng Schopper ' s " r equest  t o be 

so over  br oad as t o be i nadequat e under  t he open r ecor ds l aw. "   

I d.   Accor di ngl y,  t he cour t  of  appeal s concl uded t hat  t he 
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c i r cui t  cour t  had " pr oper l y or der ed t he di smi ssal  of  Schopper ' s 

open r ecor d[ s] compl ai nt . "   I d.  

¶68 We not e,  as t he cour t  of  appeal s poi nt ed out ,  t hat  t he 

pet i t i oner s '  and t he cr oss- pet i t i oner s '  ar gument s her e,  on t hi s  

i ssue,  wer e not  r ai sed unt i l  qui t e l at e i n t he l i t i gat i on.   We 

need not  consi der  such af t er  t he f act  r easons f or  nondi scl osur e.   

See Oshkosh Nw.  Co. ,  125 Wi s.  2d at  484.   However ,  we ar e 

sat i sf i ed t hat  WI REdat a' s r equest s wer e not  i nsuf f i c i ent .   As 

wi l l  be di scussed i n mor e det ai l  l at er  i n t hi s opi ni on,  

WI REdat a' s r equest s wer e not  i nsuf f i c i ent  as t o t i me and subj ect  

mat t er  because t he muni ci pal i t i es wer e abl e t o f ul f i l l  

WI REdat a' s r equest s usi ng t he PDFs t hat  wer e pr ovi ded t o 

WI REdat a.   Fur t her mor e,  t her e never  appear ed t o be a di sput e 

bet ween t he par t i es,  bef or e t he cour t  act i ons commenced,  on what  

WI REdat a was r equest i ng or  on whet her  t he amount  of  i nf or mat i on 

t hat  was bei ng r equest ed was t oo gr eat  t o be pr oduced.   I ndeed,  

Gr ot a' s concer ns wi t h WI REdat a' s r equest s wer e pr i mar i l y based 

on copyr i ght ,  l i censi ng,  and pr ogr ammi ng i ssues wi t h t he Mar ket  

Dr i ve sof t war e.  

¶69 I n summar y,  we concl ude t hat  WI REdat a' s i ni t i al  

wr i t t en r equest s wer e not  i nsuf f i c i ent  as a mat t er  of  l aw i n 

r egar d t o t i me and subj ect  mat t er .  

V 

¶70 The t hi r d i ssue bef or e us i s whet her  a muni ci pal i t y ' s 

i ndependent  cont r act or  assessor  i s an aut hor i t y  under  t he open 

r ecor ds l aw,  so t hat  such an assessor  i s a pr oper  r eci pi ent  of  

an open r ecor ds r equest .  
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¶71 On r evi ew,  t he muni ci pal i t i es ar gue t hat  t he cour t  of  

appeal s er r ed when i t  hel d t hat  t he i ndependent  cont r act or  

assessor s wer e not  aut hor i t i es under  t he open r ecor ds l aw.   The 

muni ci pal i t i es mai nt ai n t hat  an " aut hor i t y"  under  t he open 

r ecor ds l aw i ncl udes i ndependent  cont r act or s who f i l l  s t at ut or y  

appoi nt ment s t o l ocal  publ i c of f i ces.   The muni ci pal i t i es t hen 

ar gue t hat  t he open r ecor ds st at ut es appl y t o such aut hor i t i es.   

I n cont r ast ,  t he i ndependent  cont r act or  assessor s ar gue t hat  t he 

def i ni t i on of  publ i c of f i ce t hat  i s  set  f or t h i n Wi s.  St at .  

§ 19. 42( 7w) ( d)  cont r ol s and def i nes an " appoi nt i ve of f i ce"  as 

expr essl y excl udi ng " a posi t i on f i l l ed by an i ndependent  

cont r act or . "   The i ndependent  cont r act or  assessor s ar gue t hat  

t hi s expr ess excl usi on car r i es over  t o Wi s.  St at .  § 19. 32( 1dm) .   

However ,  t hose assessor s al so ar gue t hat ,  r egar dl ess of  t he 

i ndependent  cont r act or  excl usi on i n § 19. 42( 7w) ( d) ,  t hey cannot  

be consi der ed t o be f i l l i ng " publ i c of f i ces"  under  § 19. 32( 1dm) .   

Fur t her mor e,  t he assessor s asser t  t hat ,  because t hey ar e not  

aut hor i t i es under  t he open r ecor ds l aw,  t he mandamus act i ons 

t hat  wer e f i l ed agai nst  t hem by WI REdat a shoul d have been 

di smi ssed.  

¶72 On r evi ew,  WI REdat a ar gues t hat  such assessor s shoul d 

be deemed t o be pr oper  r eci pi ent s of  open r ecor ds r equest s 

because t o hol d ot her wi se woul d s l ow down t he pr ocess of  

sat i sf y i ng open r ecor ds r equest s.   Fur t her mor e,  WI REdat a ar gues 

t hat  Pel key was act i ng as an agent  f or  t he muni ci pal i t i es.  

¶73 For  t he r easons di scussed i n det ai l  bel ow,  we ar e 

sat i sf i ed t hat  a muni ci pal i t y ' s i ndependent  cont r act or  assessor  
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i s not  an aut hor i t y under  t he open r ecor ds l aw,  so t hat  such an 

assessor  i s not  a pr oper  r eci pi ent  of  an open r ecor ds r equest .  

¶74 Wi sconsi n St at .  § 19. 32( 1) ,  i n r el evant  par t ,  st at es,  

" ' Aut hor i t y '  means any of  t he f ol l owi ng havi ng cust ody of  a 

r ecor d:  a st at e or  l ocal  of f i ce,  el ect ed of f i c i al ,  agency,  

boar d,  commi ssi on,  commi t t ee,  counci l ,  depar t ment  or  publ i c  body 

cor por at e and pol i t i c  cr eat ed by const i t ut i on,  l aw,  or di nance,  

r ul e or  or der ;  .  .  .  or  a f or mal l y const i t ut ed subuni t  of  any of  

t he f or egoi ng. "   Thi s st at ut e c l ear l y envi s i ons a publ i c ent i t y,  

a quasi - gover nment al  cor por at i on,  or  a gover nment al  ent i t y,  not  

an i ndependent  cont r act or  hi r ed by such a publ i c or  gover nment al  

ent i t y,  as bei ng t he " aut hor i t y"  f or  pur poses of  t he open 

r ecor ds l aw.  

¶75 Wi sconsi n St at .  § 19. 32( 1dm) 14 st at es,  " ' Local  publ i c 

of f i ce'  has t he meani ng gi ven i n s.  19. 42( 7w) ,  and al so i ncl udes 

any appoi nt i ve of f i ce or  posi t i on of  a l ocal  gover nment al  uni t  

i n whi ch an i ndi v i dual  ser ves as t he head of  a depar t ment ,  

agency,  or  di v i si on of  t he l ocal  gover nment al  uni t , "  but  t hat  

st at ut e " does not  i ncl ude any of f i ce or  posi t i on f i l l ed by a 

muni ci pal  empl oyee,  as def i ned i n s.  111. 70( 1) ( i ) . "   

Fur t her mor e,  Wi s.  St at .  § 19. 42( 7w)  r eads,  i n r el evant  par t ,  as 

f ol l ows:  

                                                 
14 Wi sconsi n St at .  § 19. 32( 1dm)  was added t o t he Wi sconsi n 

st at ut es i n 2003,  and i t s t ext  has r emai ned unchanged si nce t hat  
t i me.  
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" Local  publ i c of f i ce"  means any of  t he f ol l owi ng 
of f i ces,  except  an of f i ce speci f i ed i n sub.  ( 13) : 15 

( a)  An el ect i ve of f i ce of  a l ocal  gover nment al  uni t .  

( b)  A count y admi ni st r at or  or  admi ni st r at i ve 
coor di nat or  or  a c i t y or  v i l l age manager .  

( c)  An appoi nt i ve of f i ce or  posi t i on of  a l ocal  
gover nment al  uni t  i n whi ch an i ndi v i dual  ser ves f or  a 
speci f i ed t er m,  except  a posi t i on l i mi t ed t o t he 
exer ci se of  mi ni st er i al  act i on or  a posi t i on f i l l ed by 
an i ndependent  cont r act or .  

.  .  .  .  

( d)  An appoi nt i ve of f i ce or  posi t i on of  a l ocal  
gover nment  whi ch i s f i l l ed by t he gover ni ng body of  
t he l ocal  gover nment  or  t he execut i ve or  
admi ni st r at i ve head of  t he l ocal  gover nment  and i n 
whi ch t he i ncumbent  ser ves at  t he pl easur e of  t he 
appoi nt i ng aut hor i t y,  except  a c l er i cal  posi t i on,  a 
posi t i on l i mi t ed t o t he exer ci se of  mi ni st er i al  act i on 
or  a posi t i on f i l l ed by an i ndependent  cont r act or .  

( Emphasi s added. )   We ar e sat i sf i ed t hat  t hi s st at ut e c l ear l y 

envi s i ons a publ i c or  gover nment al  ent i t y,  not  an i ndependent  

cont r act or  hi r ed by t he publ i c or  gover nment al  ent i t y,  as bei ng 

t he " aut hor i t y"  f or  pur poses of  t he open r ecor ds l aw.   I ndeed,  

as not ed,  Wi s.  St at .  § 19. 42( 7w) ( c) - ( d)  excl udes f r om t he 

def i ni t i on of  " Local  publ i c of f i ce"  any " posi t i on f i l l ed by an 

i ndependent  cont r act or . "   Whi l e Wi s.  St at .  § 61. 197( 1) ( f )  al l ows 

vi l l ages t o appoi nt  an i ndependent  cont r act or  t o be t he vi l l age 

assessor ,  and whi l e Wi s.  St at .  § 62. 09( 1) ( c)  al l ows ci t i es t o 

appoi nt  an i ndependent  cont r act or  t o be t he ci t y assessor ,  

not hi ng i n ei t her  of  t hose st at ut es changes or  modi f i es t he 

                                                 
15 Wi sconsi n St at .  § 19. 42( 13)  def i nes " St at e publ i c 

of f i ce[ , ] "  whi ch i s not  r el evant  t o t he pr esent  case.  
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l anguage of  Wi s.  St at .  § 19. 32( 1dm)  or  Wi s.  St at .  

§ 19. 42( 7w) ( c) - ( d) .  

¶76 The def i ni t i on of  l ocal  publ i c of f i ce t hat  i s  set  

f or t h i n Wi s.  St at .  § 19. 42( 7w) ( c) - ( d)  cont r ol s  and def i nes an 

" appoi nt i ve of f i ce"  as expr essl y  excl udi ng " a posi t i on f i l l ed by 

an i ndependent  cont r act or . "   We ar e sat i sf i ed t hat  t hi s expr ess 

excl usi on car r i es over  t o Wi s.  St at .  § 19. 32( 1dm)  because of  t he 

speci f i c  cr oss- r ef er ence i n § 19. 32( 1dm)  t o § 19. 42.   However ,  

r egar dl ess of  t he i ndependent  cont r act or  excl usi on i n 

§ 19. 42( 7w) ( c) - ( d) ,  t he i ndependent  cont r act or  assessor s do not  

hol d a l ocal  publ i c of f i ce under  § 19. 32( 1dm)  f or  anot her  

r eason,  whi ch i s t hat  an i ndependent  cont r act or  assessor  does 

not  ser ve " as t he head of  a depar t ment ,  agency,  or  di v i s i on of  

t he l ocal  gover nment al  uni t  .  .  .  . "  

¶77 We hol d t hat ,  her e,  t he muni ci pal i t i es t hemsel ves wer e 

t he " aut hor i t i es"  f or  pur poses of  t he open r ecor ds l aw.   

Accor di ngl y,  onl y t he muni ci pal i t i es wer e pr oper  r eci pi ent s,  

her e,  of  t he r el evant  open r ecor ds r equest s.   As such,  a 

communi cat i on f r om an i ndependent  cont r act or  assessor  shoul d not  

be const r ued as a deni al  of  an open r ecor ds r equest .  

¶78 I n summar y,  we ar e sat i sf i ed t hat  a muni ci pal i t y ' s 

i ndependent  cont r act or  assessor  i s not  an aut hor i t y under  t he 

open r ecor ds l aw,  so t hat  such an assessor  i s  not  a pr oper  

r eci pi ent  of  an open r ecor ds r equest .  

VI  

¶79 The f our t h i ssue on r evi ew i s whet her  a muni ci pal i t y 

may avoi d l i abi l i t y  under  t he open r ecor ds l aw by cont r act i ng 
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wi t h an i ndependent  cont r act or  assessor  f or  t he col l ect i on,  

mai nt enance,  and cust ody of  i t s  pr oper t y assessment  r ecor ds,  and 

by t hen di r ect i ng any r equest er  of  t hose r ecor ds t o such an 

assessor .  

¶80 On r evi ew,  t he muni ci pal i t i es ar gue t hat  i ndependent  

cont r act or  assessor s ar e aut hor i t i es who can be hel d l i abl e 

under  t he open r ecor ds l aw i n l i eu of  t he muni ci pal i t i es.   The 

muni ci pal i t i es f ur t her  c l ai m t hat  t he cont r act or  except i on i n 

Wi s.  St at .  § 19. 36( 3)  does not  appl y t o t he pr esent  case because 

t he cont r act  her e was bet ween t wo aut hor i t i es.   Fur t her mor e,  t he 

muni ci pal i t i es ar gue t hat ,  j ust  because a cont r act  exi st s 

bet ween a muni ci pal i t y and an i ndependent  cont r act or  assessor ,  

t hi s does not  mean t hat  a muni ci pal i t y can or der  such an 

assessor  t o t ur n over  t he r el evant  dat abase.   I n cont r ast ,  t he 

assessor s ar gue t hat  muni ci pal i t i es may not  t r ansf er  t hei r  l egal  

st at us as aut hor i t i es t o such assessor s by out sour ci ng dat a 

col l ect i on.   The assessor s al so ar gue t hat  t he muni ci pal i t i es 

need not  physi cal l y have cust ody of  t he r equest ed r ecor ds t o be 

t he pr oper  par t y t o a mandamus act i on.  

¶81 On t hi s i ssue,  WI REdat a ar gues t hat  t he i ndependent  

cont r act or  assessor s ar e not  aut hor i t i es under  t he open r ecor ds 

l aw.   WI REdat a pr of f er s t hat  t he muni ci pal i t i es ar e t he onl y 

aut hor i t i es i n t he pr esent  cases.   WI REdat a ar gues t hat  Wi s.  

St at .  § 19. 36( 3)  hol ds aut hor i t i es l i abl e f or  t he f ai l ur e t o 

make r ecor ds avai l abl e t hat  wer e pr oduced or  col l ect ed under  a 

cont r act .  
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¶82 For  t he r easons di scussed i n det ai l  her ei n,  we hol d 

t hat  t he muni ci pal i t i es her e may not  avoi d l i abi l i t y  under  t he 

open r ecor ds l aw by cont r act i ng wi t h i ndependent  cont r act or  

assessor s f or  t he col l ect i on,  mai nt enance,  and cust ody of  

pr oper t y assessment  r ecor ds,  and by t hen di r ect i ng any r equest er  

of  t hose r ecor ds t o t he i ndependent  cont r act or  assessor s.   As we 

not ed pr evi ousl y,  t he muni ci pal i t i es her e ar e t he aut hor i t i es 

f or  pur poses of  t he open r ecor ds l aw.  

¶83 As Wi s.  St at .  § 19. 37( 2) ,  i n r el evant  par t ,  s t at es,  

" Cost s and f ees shal l  be pai d by t he aut hor i t y af f ect ed or  t he 

uni t  of  gover nment  of  whi ch i t  i s  a par t ,  or  by t he uni t  of  

gover nment  by whi ch t he l egal  cust odi an under  s.  19. 33 i s 

empl oyed and may not  become a per sonal  l i abi l i t y  of  any publ i c 

of f i c i al . "   The st at ut e di scusses gover nment al  or  quasi -

gover nment al  ent i t i es,  not  pr i vat e c i t i zens,  cor por at i ons, 16 or  

even i ndi v i dual  publ i c of f i c i al s,  as bei ng t he par t i es 

r esponsi bl e f or  payi ng any damages or  f ees under  t he st at ut e t o 

a pr evai l i ng r equest er .   Gi ven t hat  we have hel d t hat  t he 

i ndependent  cont r act or  assessor s ar e not  aut hor i t i es under  t he 

open r ecor ds l aw,  and bei ng sat i sf i ed t hat  t he st at ut es do not  

ot her wi se pr ovi de f or  i ndependent  cont r act or  assessor s '  

l i abi l i t y ,  we hol d t hat  t he muni ci pal i t i es r et ai n sol e l i abi l i t y  

i n cases such as t he pr esent  ones f or  any damages or  f ees 

r esul t i ng f r om a vi ol at i on.  

                                                 
16 The i ndependent  cont r act or  assessor s her e wer e 

i ncor por at ed as l i mi t ed l i abi l i t y  cor por at i ons.  
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¶84 Wi sconsi n St at .  § 19. 36( 3)  f ur t her  suppor t s our  

hol di ng on t hi s i ssue.   The st at ut e,  i n r el evant  par t ,  st at es,  

" [ E] ach aut hor i t y shal l  make avai l abl e f or  i nspect i on and 

copyi ng under  s.  19. 35( 1)  any r ecor d pr oduced or  col l ect ed under  

a cont r act  ent er ed i nt o by t he aut hor i t y wi t h a per son ot her  

t han an aut hor i t y t o t he same ext ent  as i f  t he r ecor d wer e 

mai nt ai ned by t he aut hor i t y. "   Wi s.  St at .  § 19. 36( 3) .   

Accor di ngl y,  t he st at ut e' s pl ai n l anguage makes an aut hor i t y,  

her e t he muni ci pal i t y,  sol el y r esponsi bl e f or  any l i abi l i t y  f or  

f ai l i ng t o compl y wi t h t he open r ecor ds l aw.  

¶85 Our  hol di ng her e al so compor t s  wi t h pr i or  Wi sconsi n 

case l aw.   I n one r el evant  case,  t he cour t  of  appeal s hel d t hat  

t wo newspaper s coul d have access t o a memor andum of  

under st andi ng t hat  ended a l awsui t  bet ween a school  di st r i ct  and 

i t s f or mer  super i nt endent  even t hough t he agr eement  r esi ded i n 

t he pr i vat e l aw f i r m f i l es of  t he di st r i ct ' s  non- empl oyee 

at t or ney who had pr epar ed t he memor andum.   Jour nal / Sent i nel ,  

I nc.  v.  Shor ewood Sch.  Bd. ,  186 Wi s.  2d 443,  446,  521 N. W. 2d 165 

( Ct .  App.  1994) .   The cour t  of  appeal s hel d t hat  t he l aw f i r m 

was not  an aut hor i t y under  t he open r ecor ds l aw.   I d.  at  452.   

However ,  t he cour t  of  appeal s hel d t hat  t he school  boar d was an 

aut hor i t y,  and al so hel d t hat  t he memor andum was a r ecor d t hat  

was pr oduced under  a cont r act  ent er ed i nt o by t he aut hor i t y,  

whi ch made t he memor andum subj ect  t o di scl osur e.   I d.  at  452- 53.  

¶86 Addi t i onal  Wi sconsi n case l aw suppor t s our  deci si on on 

t hi s i ssue.   I n Bl um,  t he cour t  of  appeal s r ei t er at ed t hat  an 

aut hor i t y " may not  avoi d t he publ i c access mandat e of  Chapt er   
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19 .  .  .  ' by  del egat i ng bot h [ a]  r ecor d' s cr eat i on and cust ody 

t o an agent . ' "   St at e ex r el .  Bl um,  209 Wi s.  2d at  382,  c i t i ng 

Jour nal / Sent i nel ,  I nc. ,  186 Wi s.  2d at  452- 53.  

¶87 We di sagr ee wi t h t he muni ci pal i t i es '  cont ent i on t hat  

Machot ka v.  Vi l l age of  West  Sal em,  2000 WI  App 43,  233 Wi s.  2d 

106,  607 N. W. 2d 319,  and Bui l di ng and Const r uct i on Tr ades 

Counci l  of  Sout h Cent r al  Wi sconsi n v.  Waunakee Communi t y School  

Di st r i ct ,  221 Wi s.  2d 575,  585 N. W. 2d 726 ( Ct .  App.  1998) ,  

cont r ol  t o absol ve t he muni ci pal i t i es of  t hei r  r esponsi bi l i t y 

f or  any v i ol at i ons of  t he open r ecor ds l aw.   I n bot h of  t he 

c i t ed cases,  t he r equest er s wer e seeki ng r ecor ds t hat  f el l  

out s i de of  t he par amet er s of  t he cont r act ual  obl i gat i ons bet ween 

t he aut hor i t i es and t hei r  i ndependent  cont r act or s.   See 

Machot ka,  233 Wi s.  2d 106,  ¶9;  Bl dg.  & Const r .  Tr ades Counci l  of  

S.  Cent .  Wi s. ,  221 Wi s.  2d at  580- 81.   I n cont r ast  t o t hose t wo 

cases,  her e,  t he muni ci pal i t i es had cont r act ed wi t h t he 

i ndependent  cont r act or  assessor s t o col l ect  and mai nt ai n t he 

r ecor ds t hat  WI REdat a was seeki ng.  

¶88 Whi l e t he muni c i pal i t i es may not  avoi d l i abi l i t y  i n 

t he pr esent  cases f or  any vi ol at i ons of  t he open r ecor ds l aw 

j ust  because t hey empl oyed i ndependent  cont r act or  assessor s,  as 

pr evi ousl y not ed,  we ar e sat i sf i ed t hat  t he muni ci pal i t i es act ed 

r easonabl y and pr ompt l y,  gi ven t he ci r cumst ances.   As a r esul t ,  

t he muni ci pal i t i es ar e not  l i abl e i n t he pr esent  cases.  

¶89 I n summar y,  we hol d t hat  a muni c i pal i t y may not  avoi d 

l i abi l i t y  under  t he open r ecor ds l aw by cont r act i ng wi t h an 

i ndependent  cont r act or  assessor  f or  t he col l ect i on,  mai nt enance,  
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and cust ody of  i t s  pr oper t y assessment  r ecor ds,  and by t hen 

di r ect i ng any r equest er  of  t hose r ecor ds t o such an assessor .  

VI I  

¶90 The f i f t h i ssue bef or e us i s whet her  t he cour t  of  

appeal s was mi st aken i n concl udi ng t hat  t he pet i t i oner s and t he 

cr oss- pet i t i oner s had not  f ul f i l l ed WI REdat a' s i ni t i al  open 

r ecor ds r equest s ,  once t hey pr oduced PDFs wi t h t he r equest ed 

i nf or mat i on and gave t hose f i l es t o WI REdat a.  

¶91 The pet i t i oner s and t he cr oss- pet i t i oner s c l ai m t hat ,  

by pr ovi di ng WI REdat a wi t h t he PDFs,  t hey sat i sf i ed t he 

company' s open r ecor ds r equest s because t he company r equest ed an 

el ect r oni c,  di gi t al  f or mat  of  t he dat a.   Fur t her mor e,  t he 

pet i t i oner s and t he cr oss- pet i t i oner s mai nt ai n t hat  pr ovi di ng 

t he r equest ed i nf or mat i on t o WI REdat a i n any f or mat ,  i ncl udi ng 

t he PDF f or mat ,  was mor e t han t he open r ecor ds l aw r equi r ed 

because t he pr ovi s i on of  t he r el evant  dat a r equi r ed t he cr eat i on 

of  a new r ecor d,  whi ch i s expl i c i t l y  exempt ed under  Wi s.  St at .  

§ 19. 35( 1) ( L) .   The pet i t i oner s and t he cr oss- pet i t i oner s asser t  

t hat ,  when WI REdat a r ecei ved t he PDF f i l es,  t he company r ecei ved 

al l  of  t he r el evant  i nf or mat i on t hat  was i n t he possessi on of  

ei t her  t he assessor s or  t he muni ci pal i t i es.   Fi nal l y,  t hey ar gue 

t hat  t he qual i t y of  t he dat a t hat  WI REdat a r ecei ved i n t he PDFs 

was t he exact  same qual i t y of  dat a as t he company woul d have 

r ecei ved usi ng any ot her  f or mat ,  i ncl udi ng usi ng t he Mar ket  

Dr i ve sof t war e.   As a r esul t ,  t hey asser t  t hat  WI REdat a' s onl y 

r emai ni ng compl ai nt  i s  t hat  t he dat a' s f or mat  was not  opt i mal  
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f or  i t s  needs,  whi ch i s not  an appr opr i at e c l ai m upon whi ch a 

wr i t  of  mandamus shoul d i ssue.  

¶92 WI REdat a ar gues t hat  t he PDFs wer e not  suf f i c i ent  

r esponses t o even i t s " i ni t i al "  r equest s f or  t he r ecor ds i n an 

el ect r oni c,  di gi t al  f or mat .   WI REdat a f ur t her  cont ends t hat  t he 

PDFs wer e not  r esponsi ve t o i t s " enhanced"  r equest s.   WI REdat a 

asser t s t hat  a r ecor ds cust odi an shoul d not  be abl e t o pr oduce 

such r ecor ds i n a f or mat  t hat  i t  does not  t ypi cal l y keep t he 

r ecor ds i n.   WI REdat a ar gues t hat  Pel key was an agent  of  t he 

muni ci pal i t i es,  and,  t her ef or e,  t hat  WI REdat a' s l at er  " enhanced"  

r equest s f or  a speci f i c  dat a f or mat  had t o be f ol l owed,  i n l i eu 

of  f ol l owi ng i t s f i r st  r equest s f or  any el ect r oni c,  di gi t al  

f i l e.  

¶93 For  t he r easons di scussed i n det ai l  bel ow,  we ar e 

sat i sf i ed t hat  t he cour t  of  appeal s was mi st aken i n concl udi ng 

t hat  t he pet i t i oner s and t he cr oss- pet i t i oner s had not  f ul f i l l ed 

WI REdat a' s i ni t i al  open r ecor ds r equest s once t hey pr oduced PDFs 

wi t h t he r equest ed i nf or mat i on and gave t hose f i l es t o WI REdat a.   

I n addi t i on,  t he r ecor ds r equest ed wer e of f er ed t o WI REdat a,  by 

al l  t hr ee muni ci pal i t i es,  i n wr i t t en f or m shor t l y af t er  i t s  

r equest s wer e made,  demonst r at i ng good f ai t h ef f or t s t o sat i sf y 

such r equest s qui ckl y.   The PDF f i l es sat i sf i ed t he open r ecor ds 

r equest s of  WI REdat a,  as i t s i ni t i al  r equest s wer e wor ded.   Our  

hol di ngs i n t he pr esent  case ar e based on WI REdat a' s i ni t i al  

r equest s because t he enhanced r equest s wer e not  pr oper l y  

submi t t ed t o t he r el evant  aut hor i t i es.   Accor di ngl y,  we need not  

addr ess whet her  t he muni ci pal i t i es '  r esponses sat i sf i ed 
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WI REdat a' s pur por t ed " enhanced r equest s"  because WI REdat a' s 

communi cat i ons wi t h Pel key and wi t h t he i ndependent  cont r act or  

assessor s di d not  const i t ut e appr opr i at e enhanced r equest s t o 

aut hor i t i es.  

¶94 WI REdat a' s at t or ney admi t t ed at  or al  ar gument  bef or e 

t hi s cour t  t hat  t he " enhanced"  r equest s had not  been submi t t ed 

t o t he muni ci pal i t i es. 17  The " enhanced"  r equest s wer e submi t t ed 

di r ect l y t o Pel key or  t o t he i ndependent  cont r act or  assessor s,  

who ar e not  aut hor i t i es under  t he open r ecor ds l aw.   

Accor di ngl y,  WI REdat a now er r oneousl y t r i es t o c l ai m t hat  t he 

PDF f i l es wer e i nappr opr i at e because of  t he company' s l at er  

" enhanced"  r equest s.  

¶95 Wi sconsi n St at .  § 19. 32( 2)  def i nes a " r ecor d"  as " any 

mat er i al  on whi ch wr i t t en,  dr awn,  pr i nt ed,  spoken,  v i sual  or  

el ect r omagnet i c i nf or mat i on i s r ecor ded or  pr eser ved,  r egar dl ess 

of  physi cal  f or m or  char act er i st i cs,  whi ch has been cr eat ed or  

i s bei ng kept  by an aut hor i t y. "   The st at ut e f ur t her  def i nes a 

" r ecor d"  as i ncl udi ng,  but  not  bei ng l i mi t ed t o,  " handwr i t t en,  

t yped or  pr i nt ed pages,  maps,  char t s,  phot ogr aphs,  f i l ms,  

r ecor di ngs,  t apes ( i ncl udi ng comput er  t apes) ,  comput er  pr i nt out s 

and opt i cal  di sks. "   Wi s.  St at .  § 19. 32( 2) .   The st at ut e 

speci f i cal l y excl udes f r om i t s def i ni t i on of  a " r ecor d"  any 

" dr af t s,  not es,  pr el i mi nar y comput at i ons and l i ke mat er i al s 

                                                 
17 A l at er ,  coi nci dent al  v i ewi ng of  an " enhanced"  r equest ,  

whi ch was f or war ded t o a c i t y ' s  or  a v i l l age' s  at t or ney by a 
cont r act or ,  was not  suf f i c i ent  t o cur e t he l ack of  a pr oper  
submi ssi on of  an " enhanced"  r equest  t o t he muni ci pal i t y i t sel f .  
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pr epar ed f or  t he or i gi nat or ' s per sonal  use or  pr epar ed by t he 

or i gi nat or  i n t he name of  a per son f or  whom t he or i gi nat or  i s 

wor ki ng;  .  .  .  mat er i al s t o whi ch access i s l i mi t ed by 

copyr i ght ,  pat ent  or  bequest  .  .  .  . "   I d.  

¶96 Ther e i s no di sput e t hat  WI REdat a' s r equest s wer e f or  

r ecor ds wi t hi n t he meani ng of  t he st at ut e.   The quest i on i s 

whet her  t he PDFs suppl i ed by Gr ot a t o WI REdat a f ul f i l l ed 

WI REdat a' s i ni t i al  r equest s t o t he muni ci pal i t i es,  whi ch wer e 

f or  " el ect r oni c/ di gi t al "  copi es.   PDF f i l es ar e 

" el ect r oni c/ di gi t al "  f i l es,  as WI REdat a conceded at  or al  

ar gument .   Thus,  despi t e t he f act  t hat  t he PDF f i l es di d not  

have al l  of  t he char act er i st i cs t hat  WI REdat a wi shed ( t hat  i s ,  

WI REdat a coul d not  easi l y mani pul at e t he dat a) ,  t he PDF f i l es 

di d f ul f i l l  WI REdat a' s i ni t i al  r equest s as wor ded.   I n addi t i on,  

t he r ecor ds r equest ed wer e of f er ed t o WI REdat a,  by al l  t hr ee 

muni ci pal i t i es,  i n wr i t t en f or m shor t l y af t er  i t s  r equest s wer e 

made,  demonst r at i ng good f ai t h ef f or t s t o sat i sf y such r equest s 

qui ckl y. 18 

¶97 We di sagr ee wi t h t he cour t  of  appeal s '  st at ement  t hat  

r equest er s must  be gi ven access t o an aut hor i t y ' s el ect r oni c 

dat abases t o exami ne t hem,  ext r act  i nf or mat i on f r om t hem,  or  

copy t hem.   See WI REdat a,  I nc. ,  298 Wi s.  2d 743,  ¶¶1,  3,  63,  64,  

65,  70.   We shar e t he DOJ' s concer n,  as expr essed i n i t s ami cus 

br i ef ,  t hat  al l owi ng r equest er s such di r ect  access t o t he 

                                                 
18 We do not  addr ess t he i ssue of  whet her  pr ovi di ng t he dat a 

i n wr i t t en f or m woul d sat i sf y Wi s.  St at .  § 19. 35( 1) ( b) .  
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el ect r oni c dat abases of  an aut hor i t y woul d pose subst ant i al  

r i sks.   For  exampl e,  conf i dent i al  dat a t hat  i s  not  subj ect  t o 

di scl osur e under  t he open r ecor ds l aw mi ght  be vi ewed or  copi ed.   

Al so,  t he aut hor i t y ' s dat abase mi ght  be damaged,  ei t her  

i nadver t ent l y or  i nt ent i onal l y.   We ar e sat i s f i ed t hat  i t  i s  

suf f i c i ent  f or  t he pur poses of  t he open r ecor ds l aw f or  an 

aut hor i t y,  as her e,  t o pr ovi de a copy of  t he r el evant  dat a i n an 

appr opr i at e f or mat .  

¶98 I n summar y,  we ar e sat i sf i ed t hat  t he cour t  of  appeal s 

was mi st aken i n concl udi ng t hat  t he pet i t i oner s and t he cr oss-

pet i t i oner s had not  f ul f i l l ed WI REdat a' s i ni t i al  open r ecor ds 

r equest s,  once t hey pr oduced PDFs wi t h t he r equest ed i nf or mat i on 

and gave t hose f i l es t o WI REdat a.   I n addi t i on,  al l  t hr ee 

muni ci pal i t i es of f er ed t he r equest ed r ecor ds t o WI REdat a i n 

wr i t t en f or m shor t l y af t er  i t s  r equest s wer e made.   Such of f er s 

demonst r at ed good f ai t h ef f or t s  t o pr ovi de WI REdat a wi t h t he 

r equest ed i nf or mat i on qui ckl y.  

VI I I  

¶99 The si xt h i ssue bef or e us on r evi ew i s whet her  t he 

f ees char ged t o WI REdat a wer e f ees t hat  compl i ed wi t h t he open 

r ecor ds l aw.  

¶100 On r evi ew,  Gr ot a ar gues t hat  t he f i gur e he quot ed t o 

WI REdat a of  $3, 100 was t he act ual  amount  or  f ee t hat  i t  woul d 

have cost  t o pr ovi de t he r equest ed " enhanced"  dat a.   Gr ot a 

expl ai ns t hat  t he $3, 100 f i gur e was based on a t r i al  r un 

at t empt i ng t o pr ovi de t he r equest ed i nf or mat i on i n a t ext  

f or mat ,  whi ch WI REdat a demanded i n i t s " enhanced"  r equest s.   
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Gr ot a ar gues t hat ,  because t he $3, 100 pr i ce accompani ed an 

agr eement  t o pr ovi de t he r equest ed " enhanced"  dat a,  i t  was an 

act ual  est i mat ed cost ,  whi ch compor t s wi t h t he r equi r ement s of  

Wi s.  St at .  § 19. 35( 3) .   Fur t her mor e,  Gr ot a ar gues t hat  t he 

compl exi t y of  WI REdat a' s " enhanced"  r equest s does not  l end 

i t sel f  t o a s i mpl i st i c appl i cat i on of  § 19. 35( 3) .   Gr ot a 

expl ai ns t hat  t he pr i ce Pel key had quot ed t o WI REdat a of  $6, 600 

was mer el y a bus i ness pr oposi t i on t hat  i ncl uded subst ant i al  dat a 

f or mat t i ng and annual  updat es t o t he dat a.  

¶101 On r evi ew,  WI REdat a c l ai ms t hat  Pel key admi t t ed t hat  

t he dat abase coul d be copi ed f or  subst ant i al l y  l ess t han t he 

$6, 600 he r equest ed.   WI REdat a al l eges t hat  Gr ot a was at t empt i ng 

t o char ge a f ee t hat  woul d r esul t  i n a pr of i t .   As a r esul t ,  

WI REdat a ar gues t hat  t he f ees t hat  Gr ot a at t empt ed t o char ge t he 

company exceeded t he act ual ,  necessar y and di r ect  cost s al l owed 

under  Wi s.  St at .  § 19. 35( 3) .  

¶102 For  t he r easons di scussed i n det ai l  bel ow,  we hol d 

t hat ,  because no f ees wer e act ual l y char ged t o WI REdat a f or  t he 

i nf or mat i on pr ov i ded i n t he PDF f or mat ,  t he muni ci pal i t i es di d 

not  v i ol at e t he open r ecor ds l aw.  

¶103 Wi sconsi n St at .  § 19. 35( 3) ( a)  st at es,  " An aut hor i t y 

may i mpose a f ee upon t he r equest er  of  a copy of  a r ecor d whi ch 

may not  exceed t he act ual ,  necessar y and di r ect  cost  of  

r epr oduct i on and t r anscr i pt i on of  t he r ecor d,  unl ess a f ee i s 

ot her wi se speci f i cal l y est abl i shed or  aut hor i zed t o be 

est abl i shed by l aw. "   As a r esul t ,  t he aut hor i t y may not  make a 

pr of i t  on i t s r esponse t o an open r ecor ds r equest .  
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¶104 As t hi s cour t  has not ed,  an aut hor i t y under  t he open 

r ecor ds l aw " i s not  r equi r ed,  by i t sel f ,  t o bear  t he cost s of  

pr oduci ng document s i n r esponse t o [ an open r ecor ds l aw]  

r equest . "   Osbor n,  254 Wi s.  2d 266,  ¶46.   As we st at ed,  i n t hat  

case,  under  Wi s.  St at .  § 19. 35( 3) ,  an aut hor i t y may i mpose a f ee 

on t he r ecor ds r equest er  " f or  t he l ocat i on,  r epr oduct i on or  

phot ogr aphi c pr ocessi ng of  t he r equest ed r ecor ds,  but  t he f ee 

may not  exceed t he act ual ,  necessar y and di r ect  cost  of  

compl yi ng wi t h t he open r ecor ds r equest s. "   I d.  

¶105 The r ecor d r ef l ect s t hat ,  i n ear l y 2004,  Assessment  

Technol ogi es,  t hr ough Gr ot a Appr ai sal s,  sent  a copy i n PDF 

f or mat  of  Por t  Washi ngt on' s assessment  r ecor ds " f r ee of  char ge"  

t o WI REdat a.   The r ecor ds wer e on a compact  di sc,  and WI REdat a 

admi t t ed t hat  t he r ecor ds wer e a " di gi t al / el ect r oni c ver si on"  of  

t he r equest ed dat a f or  Por t  Washi ngt on.   The r ecor d al so 

r ef l ect s t hat ,  i n ear l y 2004,  Gr ot a Appr ai sal s sent  a copy i n 

PDF f or mat  of  Sussex' s assessment  r ecor ds " f r ee of  char ge"  t o 

WI REdat a.   The r ecor ds wer e on a compact  di sc,  and WI REdat a 

admi t t ed t hat  t he r ecor ds wer e a " di gi t al / el ect r oni c ver si on"  of  

t he r equest ed dat a f or  Sussex.   Fur t her mor e,  t he r ecor d al so 

r ef l ect s t hat  Gr ot a sent  t o WI REdat a a copy of  Thi ensvi l l e' s 

assessment  r ecor ds i n PDF f or mat .   Ther e i s no i nf or mat i on i n 

t he r ecor d bef or e us on r evi ew t o cont r adi ct  t he l ogi cal  

assumpt i ons t hat  t hi s PDF al so was sent  t o WI REdat a f r ee of  

char ge and t hat  WI REdat a al so consi der ed t hat  f i l e t o be a 

" di gi t al / el ect r oni c ver si on"  of  t he r equest ed dat a f or  

Thi ensvi l l e.  
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¶106 I t  i s  i mpor t ant  t o not e t hat  t he r ecor d bef or e us 

r ef l ect s t hat ,  at  Gr ot a' s deposi t i on,  WI REdat a' s at t or ney 

conceded t hat  WI REdat a woul d have t aken t he r equest ed dat a " i n 

any f or mat ,  i n any di gi t al  mode. "   Addi t i onal l y,  WI REdat a' s 

Chi ef  Technol ogy Of f i cer ,  Tom Cur t i s,  agr eed dur i ng hi s 

deposi t i on t hat ,  unl i ke t he " enhanced"  r equest s,  WI REdat a' s 

" i ni t i al "  r equest s di d not  " say anyt hi ng about  comma del i mi t ed 

ASCI I  f i l es[ . ] "  

¶107 Because we do not  have a suf f i c i ent  r ecor d bef or e us 

t o det er mi ne what  an appr opr i at e f ee woul d have been f or  t he 

pr ovi s i on of  " enhanced"  dat a f or  al l  t hr ee muni ci pal i t i es,  we 

wi l l  not  addr ess t hat  i ssue f ur t her ,  except  t o not e t hat  not hi ng 

i n t hi s opi ni on shoul d be vi ewed as changi ng or  modi f y i ng our  

pr i or  case l aw t hat  an aut hor i t y may char ge f ees onl y as 

pr ovi ded under  Wi s.  St at .  § 19. 35( 3) ( a) ,  f ees t hat  r ef l ect  t he 

act ual ,  necessar y,  and di r ect  cost s of  pr ovi di ng t he 

i nf or mat i on.   However ,  we agr ee wi t h t he comment  i n t he ami cus 

br i ef  of  t he DOJ t hat  an aut hor i t y may char ge a r equest er  f or  

t he aut hor i t y ' s act ual  cost s i n compl yi ng wi t h t he r equest ,  such 

as any comput er  pr ogr ammi ng expenses or  any ot her  r el at ed 

expenses.   We r ei t er at e t hat  an aut hor i t y may not  make a pr of i t ,  

but  an aut hor i t y may r ecoup al l  of  i t s  act ual  cost s.  

¶108 I n summar y,  we hol d t hat ,  because no f ees wer e 

act ual l y char ged f or  t he i nf or mat i on t he muni ci pal i t i es pr ovi ded 

t o WI REdat a i n t he PDF f or mat ,  t he muni ci pal i t i es di d not  

v i ol at e t he open r ecor ds l aw.  
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I X 

¶109 We hol d as f ol l ows on t he i ssues:  based on t he f act s 

of  t he pr esent  case,  WI REdat a di d not  pr oper l y commence t he 

mandamus act i ons agai nst  t he muni ci pal i t i es under  t he open 

r ecor ds l aw,  pur suant  t o Wi s.  St at .  § 19. 37( 1) ,  because t he 

muni ci pal i t i es had not  deni ed WI REdat a' s r equest s f or  t he 

r ecor ds bef or e WI REdat a f i l ed t he mandamus act i ons;  WI REdat a' s  

i ni t i al  wr i t t en r equest s wer e not  i nsuf f i c i ent  as a mat t er  of  

l aw as t o t i me and subj ect  mat t er ;  a muni ci pal i t y ' s i ndependent  

cont r act or  assessor  i s not  an aut hor i t y under  t he open r ecor ds 

l aw,  so t hat  t he i ndependent  cont r act or  assessor  i s not  a pr oper  

r eci pi ent  of  an open r ecor ds r equest ;  a muni c i pal i t y may not  

avoi d l i abi l i t y  under  t he open r ecor ds l aw by cont r act i ng wi t h 

an i ndependent  cont r act or  assessor  f or  t he col l ect i on,  

mai nt enance,  and cust ody of  i t s  pr oper t y assessment  r ecor ds and 

by t hen di r ect i ng any r equest er  of  t hose r ecor ds t o t he 

i ndependent  cont r act or  assessor  who has cust ody of  t he sought -

af t er  r ecor ds;  t he cour t  of  appeal s was mi st aken i n concl udi ng 

t hat  t he pet i t i oner s and t he cr oss- pet i t i oner s had not  f ul f i l l ed 

WI REdat a' s i ni t i al  open r ecor ds r equest s,  once t hey pr oduced PDF 

f i l es wi t h t he r equest ed i nf or mat i on and gave t hose f i l es t o 

WI REdat a;  and,  because no f ees wer e act ual l y char ged f or  t he 

i nf or mat i on t he muni ci pal i t i es pr ovi ded t o WI REdat a i n t he PDF 

f or mat ,  t he muni ci pal i t i es di d not  v i ol at e t he open r ecor ds l aw.   

Accor di ngl y,  t he muni ci pal i t i es ar e not  l i abl e f or  any damages 

i n t he pr esent  act i on.  
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¶110 We r ever se i n par t  and af f i r m i n par t  t he deci s i on of  

t he cour t  of  appeal s.   WI REdat a,  I nc. ,  298 Wi s.  2d 743,  ¶¶2,  3,  

67- 70.   I n or der  t o assi st  t he r eader  i n under st andi ng our  

det er mi nat i ons,  i n r el at i on t o t hat  deci s i on,  we di sagr ee wi t h 

t he cour t  of  appeal s '  speci f i c  hol di ngs as f ol l ows:  t hat  t he 

t hr ee muni ci pal i t i es deni ed t he open r ecor ds r equest s of  

WI REdat a and,  t hus,  v i ol at ed t he open r ecor ds l aw;  t hat  t he PDFs 

wer e i nsuf f i c i ent  t o compl y wi t h such open r ecor ds r equest s;  

t hat  t he open r ecor ds l aw r equi r es access t o t he comput er i zed 

dat abase19;  t hat  t he " enhanced"  demands di d not  r equi r e t he 

cr eat i on of  new r ecor ds;  and t hat  WI REdat a i s ent i t l ed t o f ees 

and cost s f r om each of  t he muni ci pal i t i es.   However ,  we agr ee 

wi t h t he cour t  of  appeal s '  speci f i c  hol di ngs as f ol l ows:  t hat  

t he muni ci pal i t i es ar e t he r esponsi bl e aut hor i t i es under  t he 

open r ecor ds l aw;  t hat  such r esponsi bi l i t y  cannot  be shi f t ed t o 

i ndependent  cont r act or  assessor s;  and t hat  t he i ni t i al  wr i t t en 

r equest s of  WI REdat a wer e val i d and,  t hus,  wer e not  i nsuf f i c i ent  

as t o subj ect  mat t er  and l engt h of  t i me.  

                                                 
19 The cour t  of  appeal s '  deci s i on on t hi s poi nt  may have 

been mi si nt er pr et ed by some comment at or s as " compel l i ng access 
t o t he or i gi nal  dat abase t hat  cont ai ned met adat a t hat  a di gi t al  
copy di d not  cont ai n. "   See Leanne Hol comb & James I saac,  
Wi sconsi n' s Publ i c- Recor ds Law:  Pr eser vi ng t he Pr esumpt i on of  
Compl et e Publ i c Access i n t he Age of  El ect r oni c Recor ds,  2008 
Wi s.  L.  Rev.  515,  559,  n. 272.   We not e t hat  t he cour t  of  
appeal s '  deci s i on on t hi s i ssue di d not  speci f i cal l y di scuss 
met adat a,  but  mer el y st at ed t hat  WI REdat a must  be gi ven access 
t o t he r equest ed dat a " what ever  i t s physi cal  f or m or  
char act er i st i cs. "   WI REdat a,  I nc. ,  298 Wi s.  2d 743,  ¶64.  
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By t he Cour t . ——The deci s i on of  t he cour t  of  appeal s i s 

r ever sed i n par t  and af f i r med i n par t ,  and t hese cases ar e 

r emanded t o t he c i r cui t  cour t s  i nvol ved f or  act i ons consi st ent  

wi t h t hi s opi ni on.  

¶111 LOUI S B.  BUTLER,  Jr . ,  J. ,  di d not  par t i c i pat e.  
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¶112 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  j oi n 

t he maj or i t y opi ni on except  Par t  I I I  i n whi ch t he maj or i t y 

opi ni on det er mi nes t hat  t he muni ci pal i t i es di d not  deny 

WI REdat a' s open r ecor ds r equest s.   Maj or i t y op.  ¶49. 1   

¶113 Al l  t hr ee muni ci pal i t i es r ef er r ed WI REdat a' s open 

r ecor ds r equest  t o an i ndependent  cont r act or  assessor .   Sussex 

and Thi ensvi l l e each di r ect ed WI REdat a' s r equest  t o t hei r  

i ndependent  cont r act or  assessor ,  Gr ot a Appr ai sal s. 2  Por t  

Washi ngt on asked WI REdat a t o di r ect  i t s  r equest  t o i t s  

i ndependent  cont r act or  assessor ,  Mat t hi es Assessment s. 3  

¶114 Each muni ci pal i t y ' s i ndependent  cont r act or  assessor  

deni ed WI REdat a' s r equest  f or  t he r ecor ds af t er  t he r ecei v i ng 

t he r equest  on r ef er r al  f r om t he muni ci pal i t y.   Sussex' s  

assessor ,  Gr ot a Appr ai sal s,  f or war ded WI REdat a' s r equest  t o yet  

anot her  i ndependent  cont r act or ,  Andr ew Pel key,  who r ef used t o 

compl y wi t h WI REdat a' s r equest  except  on payment  of  a $6, 600 

f ee. 4  Gr ot a Appr ai sal s al so,  accor di ng t o t he maj or i t y opi ni on,  
                                                 

1 " I f  a muni ci pal i t y wi t hhol ds a r ecor d or  del ays gr ant i ng 
access,  t he r equest er  may i mmedi at el y br i ng an act i on f or  
mandamus seeki ng r el ease of  t he r ecor d. "   WTMJ,  I nc.  v.  
Sul l i van,  204 Wi s.  2d 452,  461,  555 N. W. 2d 140 ( Ct .  App.  1996)  
( quot i ng St at e ex r el .  Auchi nl eck v.  Town of  LaGr ange,  200 
Wi s.  2d 585,  592- 93,  547 N. W. 2d 587 ( 1996) ) .    

2 Maj or i t y op. ,  ¶¶12,  28.    

3 Maj oi r t y op. ,  ¶36.    

4 Maj or i t y op. ,  ¶¶12,  16.    

Counsel  f or  Sussex al so sent  WI REdat a a l et t er  
char act er i z i ng WI REdat a' s open r ecor ds r equest  as i nvol v i ng,  i n 
par t ,  a pr i vat e " busi ness t r ansact i on"  bet ween WI REdat a and 
Gr ot a Appr ai sal s  and not  i nvol v i ng Sussex' s dut i es under  t he 
open r ecor ds l aw.   Maj or i t y op. ,  ¶20.   
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f ai l ed even t o r espond t o t he r equest  made upon Thi ensvi l l e 

unt i l  t wo mont hs af t er  t he r equest  had been made. 5  Por t  

Washi ngt on' s assessor ,  Mat t hi es Assessment s,  expr essl y i nf or med 

WI REdat a t hat  i t  was pr ohi bi t ed f r om compl yi ng wi t h WI REdat a' s  

r equest . 6 

¶115 Al t hough I  agr ee as a gener al  mat t er  wi t h t he maj or i t y 

opi ni on t hat  " a communi cat i on f r om an i ndependent  cont r act or  

assessor  shoul d not  be const r ued as a deni al  of  an open r ecor ds 

r equest , " 7 I  do not  agr ee t hat  t he same i s t r ue when an open 

r ecor ds r equest  i s di r ect ed t o a pr oper  gover nment al  aut hor i t y  

under  t he open r ecor ds l aw and t he aut hor i t y chooses t o r ef er  

t he r equest  t o an i ndependent  cont r act or  assessor .   The 

muni ci pal i t i es i n t he pr esent  case r ef er r ed WI REdat a' s r equest s  

t o t hei r  i ndependent  cont r act or  assessor s and t hus must  be hel d 

r esponsi bl e f or  t hei r  assessor s '  r esponses t o WI REdat a' s 

r equest s.    

¶116 For  t he r easons set  f or t h,  I  wr i t e separ at el y on t he 

i ssue of  t he r el at i onshi p of  t he muni ci pal i t i es and assessor s 

when a muni ci pal i t y r ef er s an open r ecor d r equest  t o an assessor  

t o r espond on behal f  of  t he muni ci pal i t y.      

                                                 
5 Maj or i t y op. ,  ¶¶28,  31.    

Al t er nat i vel y,  t he r ecor d may be r ead t o suggest  t hat  Gr ot a 
Appr ai sal s f or war ded t he Thi ensvi l l e r equest  t o Ri char d Pel key 
( j ust  as i t  di d f or  t he Sussex r equest )  and t hat  Pel key' s demand 
f or  a $6, 600 f ee per t ai ned t o t he r equest  made upon Thi ensvi l l e 
as wel l  as t o t he r equest  upon Sussex.       

6 Maj or i t y op. ,  ¶37.    

7 Maj or i t y op. ,  ¶77.   
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