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STATE OF W SCONSI N ) I N SUPREME COURT

State of Wsconsin ex rel. Kevin Thonas,

Petitioner- Appel | ant,

y FI LED
David H Schwarz, Administrator, Division of MAY 22, 2007
Heari ngs and Appeal s and Matthew J. Frank,

Secretary, Departnent of Corrections, David R Schanker

Clerk of Supreme Court
Respondent s- Respondent s- Petitioners.

REVI EW of a decision of the Court of Appeals. Reversed.

11 N. PATRICK CROCKS, J. This is a review of an
unpubl i shed deci sion of the court of appeals,® reversing an order
of the MIwaukee County Circuit Court, Judge Clare L. Fiorenza
presiding, which affirmed a decision of the Admi nistrator of the
Di vision of Hearings and Appeals (the Division) holding that the
Division had jurisdiction to revoke both Kevin Thonas' parole

and extended supervision at the sane tine.

! State ex rel. Thomas v. Schwarz, No. 2004AP1487,
unpubl i shed slip op. (Ws. C. App. July 5, 2006).
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12 In the petition for review, David H. Schwar z,
Adm nistrator of the Division, and Mtthew J. Frank, Secretary
of the Departnment of Corrections (the DOC) (collectively,
Schwarz), ask this court to answer the question of whether the
court of appeals erred in interpreting Wsconsin sentencing
statutes when it held that the Division lacked jurisdiction
simul taneously to revoke parole and extended supervision of a
person serving consecutive indeterminate and determ nate
sent ences. Schwarz also asks this court to determ ne whether
the court of appeals applied the correct standard of deference
to the interpretation and application of the Truth-in-Sentencing
(TI'S) statutes by the D vision.

13 We hold that the D vision acted properly, and wthin
its jurisdiction, in revoking Kevin Thomas' parole and extended
supervi si on si mul t aneousl vy, si nce here t he consecutive
i ndeterm nate and determ nate sentences were properly treated as
one continuous sentence, wth the confinenent periods served
first, followed by continuous nonconfinenment periods of parole
and extended supervision. W further hold that the issue
presented in this case is one of first inpression, so that no
deference to the decision of the Division is warranted.

14 The decision of the court of appeals is, therefore,
reversed, and the decision of the Division is reinstated.

I

15 On June 30, 1999, Kevin Thomas (Thomas), also known as
Fernando Thonas, pleaded guilty to, and was convicted of, two
counts of forgery in MIwaukee County Circuit Court. On August

2
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17, 1999, the court inposed an indeterm nate sentence of two
years of inprisonnment on each count of forgery, consecutive to
each other. The court stayed the sentence and placed Thomas on
probation for a five-year period. On April 6, 2000, Thomas
pl eaded guilty to, and was convicted of, one count of burglary
in M| waukee County Circuit Court.

16 Thomas' probation was revoked on April 21, 2000, as a
result of actions giving rise to the burglary charge. Thomas
then began serving the two consecutive two-year sentences for
the forgery convictions. On May 8, 2000, Thomas was sentenced
to a determnate, consecutive eight-year sentence for the
burglary conviction, consisting of three years of initial
confinement and five years of extended supervi sion.

17 Thomas conpleted the Challenge Incarceration Program
whil e serving his sentence and, consequently, the circuit court,
Judge Jeffrey A Conen presiding, anmended the judgnment of
conviction and sentence in the burglary case. The court ordered
Thomas to serve an eight-year sentence consisting of zero years
of confinenent and ei ght years of extended supervision.

18 On August 27, 2001, the DOC rel eased Thomas to parole
and, it asserts, extended supervision. On February 2, 2004,
Thomas was taken into custody for allegedly violating the
conditions of his parole and extended supervision. The all eged
violations included possession and sale of heroin, consunption
of heroin, possession and consunption of nethadone, operating a

notor vehicle wthout prior approval from his parole agent and
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without a valid driver's license, and failing to report to his
parol e agent for an office visit.

19 The DOC sought revocation of both Thomas' parole and
ext ended supervision sinmultaneously. A revocation hearing took
place in front of an administrative |aw judge (ALJ)? on March 16,
2004. Thomas noved to dism ss the proceedings for revocation of
ext ended supervi sion. Thomas argued that parole and extended
supervision are tw separate sentences, not one continuous
period of supervision. He argued that he had not yet commrenced
serving the extended supervision in the burglary case and that,
therefore, it could not be revoked.

110 The ALJ concluded that changes to the sentencing
statutes due to TIS® had not been intended to change the existing
law that all consecutive sentences are served as one continuous

sent ence. The ALJ concluded that Thonmas had commtted all of

2 Mayumi M Ishii, who presided over Thonmas' revocation
hearing, is an ALJ in the Dvision of Hearings and Appeals and
was acting on the Division's behal f.

3 1In June 1998 the legislature enacted Truth-in-Sentencing
Part | (TIS-1), 1997 Ws. Act 283, which did away with the
state's indetermnate sentencing system and put a determ nate
sentencing system in place. See M chael B. Brennan, Thonmas J.
Hanmer, and Donald V. Latorraca, Fully Inplenmenting Truth-in-
Sentencing, 75 Ws. Law. 10, 11 (Novenber 2002). The TIS-|
| egislation applies to felonies commtted on and after Dec. 31
1999. Id.

Then, in July 2002 Governor Scott MCallum signed Truth-in-

Sentencing Part Il (TIS-I1), 2001 Ws. Act 109, into law. Id.
at 12. The TIS-11 | egi sl ation i ncl uded new crine
classifications and other substantive and procedural | aw
changes. 1d.
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the alleged violations and revoked his parole and extended
supervision. The ALJ did not order any reincarceration tinme for
the parole revocation in the forgery case, but recomended that
the ~circuit court inpose tw vyears and fifteen days of
reconfinenent in the burglary case.

11 Thomas appealed the ALJ's decision to the Division,
challenging only the revocation of his extended supervision.
Schwar z, as Division Admnistrator, sustained the ALJ's
deci si on, reasoni ng t hat Ws. Stat. § 302.113(4)(2003-04)*
plainly indicates the legislature's intent to continue the |ong-
standing practice of treating consecutive sentences as one
singl e, continuous sentence for TIS cases.

112 Thomas appealed the decision of the Division to the
M | waukee County GCircuit Court, Judge Cdare L. Fi orenza
presiding, which affirmed the D vision's decision. Thomas t hen
sought review in the court of appeals, which reversed and
remanded, with Judge Ral ph Adam Fi ne di ssenti ng.

13 The <court of appeals noted that Thonas was not
chal l enging his parole revocation, but rather, was arguing that
his extended supervision could not be revoked, because it had
not yet begun at the tine he was on parole. The court of
appeal s applied a de novo standard of review, holding that this

case is one of first inpression.

“ Al subsequent references to the Wsconsin Statutes are to
t he 2003-04 version unl ess otherw se not ed.
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14 The court of appeals |ooked at the relevant case |aw
and statutes that were in effect prior to TIS The court of

appeals noted that in Ashford v. Dwvision of Hearings and

Appeal s, 177 Ws. 2d 34, 501 N.w2d 824 (C. App. 1993), the
court had rejected the defendant's argunent that parole should
be viewed as two distinct tinme periods, wth parole on one
sentence expiring before parole on the other sentence began. At
the time Ashford was decided, Ws. Stat. 8§ 302.11 (1991-92)

provided in rel evant part:

(3) Al consecutive sentences shall be conputed
as one continuous sentence.

(7)(a) The division of hearings and appeals in
the department of admnistration, upon proper notice
and hearing . . . may return a parolee rel eased under

[ randatory release] to prison for a period up
to the remainder of the sentence for a violation of
the conditions of parole. The remainder of the
sentence is the entire sentence, less tine served in
custody prior to parole.

The court of appeals noted that the legislature elimnated
the language in Ws. Stat. 8§ 302.11(3) (1991-92) that said, "A
consecutive sentences shall be conputed as one continuous
sentence" and replaced it wth, "AI consecutive sentences
i nposed for crinmes commtted before Decenber 31, 1999, shall be
conput ed as one conti nuous sentence. " See

Ws. Stat. § 302.11(3).
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115 The court of appeals also noted that the |egislature

created Ws. Stat. § 302.113(4) as part of TIS. Secti on
302.113(4) provides: "All consecutive sentences inposed for
crimes commtted on or after Decenber 31, 1999, shall be

conputed as one continuous sentence. The person shall serve any
term of extended supervision after serving all terns of
confinement in prison." The court of appeals stated that the
current version of Ws. Stat. 8 302.11(3) indicates that al
consecutive indeterm nate sentences shall be treated as one
continuous® sentence, and that § 302.113(4) indicates that al
consecutive determ nate sentences shall be treated as one
conti nuous sentence.

116 The court of appeal s al so exam ned

Ws. Stat. § 973.15(2m(c) and (d)’, and deternined that those

> Wsconsin Stat. § 302.113(4)(1997-98), adopted as part of
TIS-1, provided: "All consecutive sentences shall be conputed as
one continuous sentence. The person shall serve any term of
extended supervision after serving all ternms of confinenment in
prison.” This provision was later anended to its current
version as part of TIS-11. The version anended by TIS- Il is the
applicable version in this case.

® The Anerican Heritage Dictionary defines "continuous" as
"uninterrupted in tine, sequence, subst ance, or extent."
American Heritage Dictionary 408 (3d ed. 1992).

" Wsconsin Stat. § 973.15(2m (c) and (d) provides:

(c) Det erm nat e sent ences i nposed to run
concurrent with or consecutive to indetermnate
sentences. 1. If a court provides that a determ nate

sentence is to run concurrent wth an indetermnate
sentence, the person sentenced shall serve the period
of conf i nenent in prison wunder the determ nate
sentence concurrent with the period of confinenment in
prison under the indeterm nate sentence and the term

7
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statutory provisions indicate how concurrent sentences are

handl ed when the defendant is confined, and when the defendant

is released on parole and extended supervision. The court of

appeal s determ ned that 8 973.15(2m (c) and (d) provides for how

the confinenment portions of consecutive sentences are to be

served. The court noted that what is mssing from

8§ 973.15(2m(c)2. and (d)2. is language that would mrror the

parol e and extended supervision provisions in 8§ 973.15(2m(c)1

and (d)1

of extended supervision under the determ nate sentence

concurrent W th t he parol e portion of t he
i ndet ermi nat e sent ence.
2. If a court provides that a determ nate

sentence is to run consecutive to an indeterm nate
sentence, the person sentenced shall serve the period
of conf i nenent in prison wunder the determnate

sentence consecutive to the period of confinenent
pri son under the indeterm nate sentence.

(d) I ndeterm nate sentences inposed to

in

run

concurrent with or consecuti ve to det erm nat e

sent ences. 1. If a ~court provides that

an

indeterm nate sentence is to run concurrent with a
determ nate sentence, the person sentenced shall serve

the period of confinenment in prison under

t he

i ndeterm nate sentence concurrent with the period of
confinement in prison under the determ nate sentence
and the parole portion of the indeterm nate sentence
concurrent with the term of extended supervision

requi red under the determ nate sentence.

2. If a court provides that an indetermnate
sentence is to run consecutive to a determnate
sentence, the person sentenced shall serve the period
of confinenment in prison wunder the indeterm nate

sentence consecutive to the period of confinenent
pri son under the determ nate sentence.

in
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117 The court of appeals then stated that the |egislative
history gives insight into the lack of such provisions in
Ws. Stat. 8 973.15(2m(c)2. and (d)2. that explain how to
handl e consecutive parole and extended supervi sion. The court
noted that the Grimnal Penalties Study Commttee (the CPSC) was
established by the Ilegislature to make recommendations and
pr oposal s rel ated to TIS legislation. One of t he
recommendations of the CPSC concerned persons subject to both
pre-TIS (indetermnate) and TIS (determ nate) sentences. The

CPSC st at ed:

The Commttee recommends that 1in either sequence
(i ndeterm nate sent ence fol | owed by determ nate
sentence, or determnate followed by indeterm nate),
and regardless of whether the sentences are run
concurrent with or consecutive to each other, al
confinement tinme should be served together, either
concurrently or consecutively in whatever sequence
ordered by the courts; and extended supervision should
al ways precede any parole tine.

Crimnal Penalties Study Comm, Final Report on 1997 Ws. Act
283, Truth in Sentencing at 102 (August 31, 1999). The court of
appeals noted that the CPSC was construing parole and extended
supervi sion separately and considered that sequencing inportant.
18 The court of appeals further noted that 2001 Ws. Act
109, which created Ws. Stat. 8§ 973.15(2m (c) and (d), included

the foll ow ng | anguage, in relevant part:

(c) Det erm nat e sent ences i nposed to run
concurrent with or consecutive to indetermnate
sent ences.

2. If a court provides that a determnate

sentence is to run consecutive to an indeterm nate
sentence, the person sentenced shall serve the period

9
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of confi nenent in prison wunder the determnate
sentence consecutive to the period of confinenent in
pri son under the indeterm nate sentence and the parole
portion of the indeterm nate sentence consecutive to
the term of extended supervision under the determ nate

sent ence.

(d) I ndeterm nate sentences inposed to run
concurrent W th or consecutive to determ nate
sent ences.

2. If a court provides that an indeterm nate

sentence is to run consecutive to a determnate
sentence, the person sentenced shall serve the period
of confinement in prison wunder the indeterm nate
sentence consecutive to the period of confinenent in
prison under the determ nate sentence and the parole
portion of the indeterminate sentence consecutive to
the term of extended supervision under the determ nate
sent ence.

See 2001 Ws. Act 109, 8 1142 (enphasis added).

119 The court of appeals then noted that Governor Scott
McCal lum vetoed the underlined |[|anguage, expl ai ning that
consecutive sentences are currently served in the order they are
handed down from the court, which neans parole is generally
served before extended supervision. Legislative Reference

Bureau, Wsconsin Briefs 02-2 (Supplenment): Executive Vetoes of

Bills Passed by the 2001 Wsconsin Legislature from May 3, 2002,

t hrough August 16, 2002, August 2002 at 54. Adopting the

proposed |anguage would nean that, when sentences are served
consecutively, sentences wth extended supervision would be
served first. | d. In his veto nessage, Governor MCallum

expl ai ned:

If an offender has a sentence with a parole provision
and receives a consecutive sentence with an extended
supervi sion provision, the extended supervision mnust
be served first, requiring the shifting of dates for

10
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serving the first sentence. The dates for serving all
ot her sentences will need to be adjusted, resulting in
an increased potential for errors and litigation if an
offender is held longer than the sentence that was
i nposed. 1d.

20 The court of appeals enphasized that the governor's
vet o nessage did not assune that parole and extended supervision
woul d be served as a continuous sentence in cases where the
sentences were ordered to be served consecutively. The court of
appeal s also noted that Governor MCallums veto nessage states
that "parole is generally served before extended supervision.”
Id.

21 From the legislative history, the court of appeals
concluded that the statutes do not nandate that consecutive
sentences invol ving parole and extended supervision be served as
a continuous sentence. The court of appeals held that Thonas,
who was serving his determnate sentence consecutive to his
i ndeterm nate sentence, was serving parole first, and had not
yet begun to serve extended supervision at the tine he commtted
parole violations. The court therefore reversed the decision of
the circuit court.

22 Judge Ralph Adam Fine dissented, stating that the
majority did not explain why the Division |lacked jurisdiction to
revoke Thonmas' parole and extended supervision. Judge Fine
concluded that sinultaneous revocation of parole and extended
supervision was permtted by statute. He reasoned that, when
Thomas was placed on parole in the pre-TIS case (the forgery

case), Thomas had already conpleted his initial confinenment in

11
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the TIS case (the burglary case), because of his participation
in the Challenge Incarceration Program

23 Judge Fine noted that persons sentenced under TIS are
subject to Ws. Stat. § 302.113 and (2), which states in
relevant part that "an inmate subject to this section is
entitled to release to extended supervision after he or she has
served the term of confinement in prison portion of the sentence
i nposed under s. 973.01, as nodified by the sentencing court
under . . . s. 302.045(3m(b)1 . . . if applicable.” Judge Fine
reasoned that, since Thomas served the "'term of confinenment in
prison portion of the sentence'" in the TIS case, he was
rel eased to extended supervision and could, at any tinme, have
his extended supervision revoked if he violated its terns.

State ex rel. Thomas v. Schwarz, No. 2004AP1487, unpublished

slip op., 138 (Ws. . App. July 5, 2006) ( Fi ne, J.,
di ssenting)(quoting Ws. Stat. 8§ 302.113(2)).
124 Schwarz filed a petition for review with this court,
whi ch we granted.
I
25 This case involves statutory interpretation, an issue

of law that this court reviews de novo. Megal Dev. Corp. V.

Shadof, 2005 W 151, 8, 286 Ws. 2d 105, 705 N.W2d 645. This
case also involves review of an agency decision. \Wen review ng
an admnistrative agency's interpretation of statutes, this
court generally applies one of three standards of review, wth

varyi ng degrees of deference. Dai M er Chrysler v. LIRC 2007 W

15, Y15, _  Ws. 2d __, 727 N W2d 311; Labor Ready, Inc. v.

12
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LIRC, 2005 W 153, 95, 285 Ws. 2d 506, 702 N w2ad 27. The
agency's determnation is entitled to "'great weight'" deference
i f t he agency's experience, t echni cal conpet ence, and
speci alized knowl edge aid the agency in its interpretation and

application of the statute. Labor Ready, 285 Ws. 2d 506, 15

(citation omtted). If the agency decision is "'very nearly""
one of first inpression, it is entitled to "'due weight'"
def erence. Id. (citation omtted). The de novo standard is

applied where it is clear fromthe |ack of agency precedent that
the case is one of first inpression for the agency, and the
agency |acks special expertise and experience in determning
that issue. 1d.

126 Schwarz argues that this court should apply great
wei ght deference® to the DOC's and the Division's interpretation

of the sentencing statutes.® |In support of his argunment, Schwarz

8 I'n order for this court to apply great weight deference to
an agency's interpretation of a statute, four requirenments nust
be net: (1) the agency was charged by the legislature with the
duty of administering the statute; (2) the interpretation of the
agency is one of long-standing; (3) the agency enployed its
expertise or speci al i zed know edge in form ng t he
interpretation; and (4) the agency's interpretation will provide
uniformty in the application of the statute. Dai m er Chrysl er
v. LIRC, 2007 W 15, Y16, _  Ws. 2d __ , 727 N.w2d 311.

® The Division is not part of the DOC, rather, it is part of
the Departnent of Adm nistration. George v. Schwarz, 2001 W
App 72, 121, 242 Ws. 2d 450, 626 N. W 2d 57.
Wsconsin Stat. 8 301.03(3) explains the role of the DOC and the
Division in the admnistration of parole and extended
super vi si on. Wsconsin Stat. § 301.03(3) states, in relevant
part, that the DOC shall:

Adm ni ster parole, extended supervision and probation
matters, except that the decision to grant or deny

13
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asserts that, at the tinme of Thomas' revocation hearing in 2004,
the DOC had had nearly two decades of experience in conputing
sentences subject to parole release, nearly six years of
experience with extended supervision, and one year of experience
dealing with consecutive pre-TIS and TIS sentences. Schwar z

argues that this court should apply Jicha v. DILHR 169 Ws. 2d

284, 485 N.W2d 256 (1992), in which great weight deference was
given to the Departnent of Industry, Labor and Human Rel ations'
interpretation of a relatively new statute, because it had
experience in admnistering simlar statutes.

127 Thomas argues that this case is subject to de novo
review because there is no long-standing interpretation of the
TI'S statutes and because there is no evidence that the Division
used expertise or specialized know edge to analyze or interpret
the TIS statutes. Thomas further argues that Schwarz's reliance
on Jicha is msplaced, because that case conpared two anal ogous,
simul taneously existing statutory sections. Thomas asserts
t hat, in this case, Schwarz is relying on well-settled
interpretations of the pre-TIS sentencing schene, and arguing
that they apply to the new, overhaul ed sentencing schenme under

Tl S.

parole to inmates shall be mde by the parole
comm ssion and the decision to revoke probation,
ext ended supervision or parole in cases in which there
is no waiver of the right to a hearing shall be nade
by the division of hearings and appeals in the
department of adm nistration.

14
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128 Under the circunstances of this case, we agree wth
Thomas that reliance on Jicha is msplaced. This case focuses
on the interpretation of statutes enacted in 2001 pursuant to
2001 Wsconsin Act 109, as part of TIS |legislation. Thomas'
forgery crimes were commtted prior to Decenber 31, 1999, the
date that TIS legislation went into effect. The sentence
i nposed was, therefore, an indetermnate sentence. Thomas'
burglary crime was commtted after Decenber 31, 1999, and he
received a determ nate sentence for that conviction.

129 Nei t her party cited any controlling authority
addressing the particular issue of whether the D vision |acked
jurisdiction sinultaneously to revoke parole and extended
supervision of a person serving consecutive indeterm nate and
determ nate sentences. Under the circunstances presented here,
we are satisfied that this case presents an issue of first
i npression for which no deference is owed to the Division or to

the DOC.1® Solie v. Enployee Trust Funds Bd., 2005 W 42, 925,

279 Ws. 2d 615, 695 N. W 2d 463.
11
130 Schwarz argues that the court of appeals' decision
should be reversed, because it relied on statutory silence and
i gnored unanbi guous statutory |anguage that allows the D vision

to revoke Thomas' parol e and ext ended supervi si on

2 The entity we must focus on, in regard to the issue of
deference, is the Division since it is the decisionmker on the
question of revocation, see Ws. Stat. 8§ 301.03(3), but we
recogni ze that Schwarz has argued for deference to the DOC, as
wel | as the Division.

15
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si mul t aneousl y. Schwarz asserts that Ws. Stat. § 302.113(2)"
unanbi guously provides that extended supervision begins when a
person has conpleted his or her period of confinenent.

31 Schwarz also asserts that Ws. Stat. § 302.11(1)%
inplies that parole begins upon a person's mandatory release
from confinenent. Reading Ws. St at . 88§ 302.113(2) and
302.11(1) together, Schwarz argues that, wupon release from
confinenent for consecutive pre-TIS and TIS sentences, the
person begins both his parole and extended supervision at the
sane tine. He argues that the indetermnate and determ nate
sentences nerge into a single continuous sentence, wth the
person serving all periods of confinenment under all sentences,
followed by all periods of nonconfinenent. Schwarz asserts
that, because the |anguage of 88 302.113(2) and 302.11(1)
mandates releasing a person to both parole and extended
supervi sion wupon conpletion of serving his or her term of
confinement, the Dy vision had jurisdiction to revoke Thomas'

parol e and extended supervision sinultaneously.

1 Wsconsin Stat. § 302.113(2) provides in relevant part,
"[Aln inmate subject to this section is entitled to release to
extended supervision after he or she has served the term of
confinement in prison portion of the sentence inposed under s.
973.01, as nodified by the sentencing court wunder . . . s.
302.045(3m (b)1., . . . if applicable.™

12 Wsconsin Stat. § 302.11(1) provides in relevant part,
"[Elach inmate is entitled to mandatory rel ease on parole by the
depart nment. The mandatory release date is established at two-
thirds of the sentence.™

16
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132 Schwar z further ar gues t hat t he | egi sl ature's
amendnent of Ws. Stat. 88 302.11(3) and 302.113(4)(1999-2000),
pursuant to 2001 Ws. Act 109, 88 386 and 393, respectively, did
not effectuate any structural changes in the treatnment of
consecutive sentences, between the pre-TIS sentencing regime and
t he TI'S sent enci ng regi nme. Schwar z not es t hat
8§ 302.113(4)(1999-2000) was created in 1998 as part of the first
phase of TIS |egislation. See 1997 Ws. Act 283, § 207. At
that tinme, 8§ 302.113(4)(1997-98) provided in relevant part,
"*Al'l consecutive sentences shall be conputed as one continuous
sentence."'" Schwarz notes that 8 302.11(3)(1997-98) contained
the sane | anguage. He argues that the anmendnents made to
88 302.11(3) and 302.113(4)(1999-2000)in 2002 arose because the
| egi slature enacted TIS in tw phases and wanted to make a
technical clarification that the |anguage regarding conputation
of consecutive sentences applied to all consecutive TIS
sentences, regardless of whether they were inposed during TIS-I
or TIS-I1.

133 Schwarz also argues that Ws. Stat. 8§ 973.15(2m)(c)(2)
supports his argunent that pre-TIS and TIS consecutive sentences
should be conputed the sane way in the pre-TIS regine and the
TI'S regine. He argues that, wunder both pre-TIS and TIS
standards, persons serve all confinement tine before beginning
any period of nonconfinenment tine. Section 973.15(2m (c) (2)
states, "If a court provides that a determnate sentence is to
run consecutive to an indetermnate sentence, the person
sentenced shall serve the period of confinenment in prison under

17
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the determnate sentence consecutive to the period of
confinement in prison under the indeterm nate sentence." Under
this section, Schwarz states, consecutive indetermnate and
determ nate sentences are nerged into one continuous sentence
with all confinenent periods served before the person begins any
conti nuous nonconfi nenent periods of parole and extended
supervi si on

134 Thomas argues that the <court of appeals properly
concl uded that Thonas was not yet placed on extended supervision

at the tinme of his parole violations, and that the Division,

t heref ore, had no jurisdiction to revoke his extended
super vi si on. Thomas reads the sentencing statutes so that
conf i nenent peri ods under i ndeterm nate and determ nate

sentences are to be served consecutively and continuously under
Ws. Stat. 8 973.15(2m(c)2., followed by release to parole
supervi sion which, when conpleted, is to be followed by extended
supervi si on

135 Thonas cl ai ns t hat t he amendnent s to
Ws. Stat. 88 302.11(3) and 302.113(4), which were signed into
law in July 2002, were added to conform to recommendations of
the CPSC. He points out that the CPSC suggested that extended
supervision run first and be followed by parole, in cases where
an indeterm nate sentence is followed by a determ nate sentence.

136 Thomas argues that Ws. Stat. § 302.113(2) does not
mandate initiation of extended supervision once the confinenent
is conplete. Rather, he clains that the plain |anguage of
8§ 302.113(2) nerely mkes a person eligible for extended
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supervi si on. According to Thonas, 8 302.113(2) does not say
that the person's term of extended supervision begins as soon as
t he person finishes serving confinenent.

37 Thomas argues that the legislative history of the
sentencing statutes suggests that the legislature intended a
person to serve consecutive parole and extended supervision as
two distinct periods, one followng the other. Thomas notes
t hat t he ori gi nal pr oposed | anguage of
Ws. Stat. 8 973.15(2)(c)?2. included a provision that "the
parole portion of the indeterm nate sentence [shall be served]
consecutive[ly] to the term of extended supervision under the
determ nate sentence.” 2001 Ws. Act 109, 8§ 1142. Thonms takes
the position that Governor MCallums veto of this |anguage
shows that there was never any intent for parole and extended
supervision to be treated as one continuous period of
supervi si on

138 We are satisfied that the Division acted wthin its
jurisdiction when it revoked Thomas' parole and extended
supervi sion simultaneously. As Judge Ral ph Adam Fine stated in
his dissent to the court of appeals' mjority opinion in this
case, sinmultaneous revocation of parole and extended supervision
is permtted by the sentencing statutes.

139 It seens clear that the sentencing statutes do not
answer directly the issue presented as to whether a person who
IS serving consecutive determnate and indeterm nate sentences
may have his or her parole and extended supervision revoked
si mul t aneousl y. Wen interpreting a statute, we begin with the
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| anguage of the statute. If the neaning of the statute is

plain, we need not inquire further. State ex rel. Kalal .

Crcuit Court, 2004 W 58, 145, 271 Ws. 2d 633, 681 N.W2d 110.

40 Legislative history and case |aw do, however, often
provide sonme guidance in interpreting the statutes. Wi | e,
traditionally, we do not resort to legislative history in the
absence of a finding of anmbiguity, this court has recognized
that on occasion we consult legislative history in order to show
how that history supports our interpretation of a statute.

Megal Dev. Corp., 286 Ws. 2d 105, ¢922. Here, as noted

previously, the statutes do not squarely answer the issue
presented, but require a careful analysis of the overal
statutory schene.

41 Al persons sentenced under the TIS regine are subject
to a bifurcated sentence under Ws. Stat. 8§ 973.01. Under
Ws. Stat. 8§ 302.11(1), a person is subject to 8 302.11 if he or
she, |Ilike Thomas, is serving a bifurcated sentence under
8§ 973.01. Pursuant to Ws. Stat. 8§ 302.113(2), "an inmate
subject to this section is entitled to release to extended
supervision after he or she has served the term of confinenent
in prison portion of the sentence inposed under s. 973.01, as
nmodi fied by the sentencing court under . . . s. 302.045(3m(b)1

if applicable.”

42 When Thomas was placed on parole in the pre-TIS case
(the forgery case), he already had conpleted serving his term of
confinenent in the TIS case (the burglary case). Aft erward,
Thomas was "rel ease[d] to extended supervision," as provided in
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Ws. Stat. § 302.113(2). Wsconsin Stat. 8§ 302.113(8m (a)
provides in relevant part, "Every person released to extended
supervi sion under this section remains in the |legal custody of
the departnent.” Wen Thomas was released to extended
supervision, clearly he was in the custody of the DCC H s
extended supervision could, therefore, be revoked at any tine
under Ws. Stat. 8 302.113(9)(am, iif he were to violate a
condition inposed. Section 302.113(9)(an) provides in rel evant
part, "If a person released to extended supervision under this
section violates a <condition of extended supervision, the
reviewing authority may revoke the extended supervision of the
person."

143 Thomas was taken into custody on February 2, 2004, for
alleged violations of the terns of parole and extended
supervi si on. The alleged violations included possession and
sale of her oi n, consunption  of her oi n, possession and
consunption of nethadone, operating a notor vehicle wthout
prior approval from his parole agent and wthout a wvalid
driver's license, and failing to report to his parole agent for
an office visit. A revocation hearing was held on March 16
2004, and the ALJ concluded that Thomas had conmtted all of the
all eged violations. The ALJ ordered revocation of Thomas'
parol e and extended supervision pursuant to her authority under
Ws. Stat. 8§ 302.113(9)(am, and the D vision upheld the ALJ's
deci si on.

144 We disagree wth Thomas' argunent that he was required
to conplete serving his parole in the 1999 forgery case, before
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he could begin serving his extended supervision in the 2000
burglary case. Rather, we are satisfied that, under the overal
statutory schene adopted by the |egislature, parole and extended
supervision are to be served as one continuous period of
supervi si on

145 1In Ashford, 177 Ws. 2d at 38, the court of appeals
held that a person serving consecutive sentences was subject to
parole revocation for both sentences if he commtted a parole
violation prior to discharge of the first sentence. Exam ni ng
Ws. Stat. 8§ 302.11 (1991-92), the court concluded that "the
statutory |anguage wunanbiguously requires revocation on al
sentences if a parole violation is commtted."” The court in
Ashford rejected the defendant's argunent that parole should be
viewed as two distinct tine periods, with parole on one sentence
expiring before parole could begin on the other sentence. Id.
at 41-42.

146 Thomas points out that the legislature elimnated the
| anguage in Ws. Stat. 8§ 302.11(3)(1999-2000) that stated "All
consecutive sentences shall be conputed as one continuous
sentence" and replaced it wth "A I consecutive sentences
i nposed for crinmes commtted before Decenber 31, 1999, shall be
conput ed as one conti nuous sentence. "
Ws. Stat. 8§ 302.11(3)(2001-02). W recogni ze his argunent that
this change indicates the legislature's intent to treat al
consecutive pre-TIS sentences as one continuous sentence, but
not to treat consecutive determ nate and indeterm nate sentences
as one continuous sentence. W disagree, however.
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147 Both the 1999-2000 version and the current version of
Ws. Stat. 8§ 302.11(3) use the phrase "one continuous sentence."
There is no language in the statute requiring that a person
serve the nonconfinenment tinme on one sentence, before serving
the nonconfi nenent time on another sent ence. Al t hough
8 302.11(3) does not specify how consecutive determ nate and
i ndeterm nate sentences are to be treated, it is reasonable to
conclude, followng the reasoning of the court of appeals in
Ashford, that parole and extended supervision should not be
viewed as two distinct tinme periods, with parole expiring before

ext ended supervi sion can begin. See Ashford, 177 Ws. 2d at 41-

42. In Ashford, the court of appeals stated:

| f consecutive sentences are conputed as one
continuous sentence, the remainder of the sentence
referred to in sec. 302.11(7)(a) [(1991-92)] nust be
t he remai nder of t he aggregate sent ence. The
unanbi guous | anguage of sec. 302.11[(1991-92)] gives
the state the authority to revoke Ashford' s parole on
both the theft and the robbery convictions and to
reincarcerate him for the tinme remaining on both
convi ctions.

Id. at 42. Al though the Ashford court considered pre-TIS sentencing
statutes, its reasoning remains sound. We hold that extended
supervision and parole are to be treated as one continuous
period, and both may be revoked upon violation of the conditions
i nposed.

148 As we discussed previously, Governor MCallum vetoed
| anguage in 2001 Ws. Act 109, 8 1142 and issued a veto nessage

that stated, "I am partially vetoing these provisions because
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they needlessly conplicate existing procedures. . . . "¥ The
veto nmessage reflects an intention not to change the practice of
how consecutive sentences were then being handled. This court's
holding in Ashford, 177 Ws. 2d at 38, indicates that, prior to
TIS, a person serving consecutive sentences was subject to
parole revocation for both sentences if he commtted a parole
vi ol ati on.

149 If we were to adopt Thomas' interpretation of the
sentencing statutes, the significance of revocation as a
deterrence nechanism would be dimnished. As the State of
Wsconsin points out in its brief, if we were to treat parole
and extended supervision as discrete units that could not be
revoked simultaneously, absurd results mght follow If a
person were to commt a serious violation of his or her terns of
parole or extended supervision, the subsequent revocation of
only one wunit of extended supervision or parole could be
di sproportionately small in conparison to the seriousness of the
vi ol ati on.

150 W& hold, therefore, based on our analysis of the
statutory schene adopted by the legislature and consistent wth
the Ashford decision, that the D vision had jurisdiction to

revoke Thomas' parole and extended supervision sinultaneously.

13 Legislative Reference Bureau, Wsconsin Briefs 02-2
(Suppl enent): Executive Vetoes of Bills Passed by the 2001
W sconsin Legislature from May 3, 2002, through August 16, 2002,
August 2002 at 54.
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We are satisfied that there is nothing in the statutes at issue
that requires a contrary concl usion.
|V

151 Schwarz asks this court in his petition for review to
answer the question of whether the court of appeals erred in
interpreting Wsconsin sentencing statutes when it held that the
Division |lacks jurisdiction sinmultaneously to revoke parole and
ext ended supervi si on of a person servi ng consecutive
indeterm nate and determ nate sentences. Schwarz also asks this
court to determne whether the court of appeals applied the
correct standard of deference to the interpretation and
application of the Truth-in-Sentencing statutes by the D vision.

152 We hold that the D vision acted properly, and wthin
its jurisdiction, in revoking Thomas' parole and extended
supervi si on si mul t aneousl y, si nce her e t he consecutive
i ndeterm nate and determ nate sentences were properly treated as
one continuous sentence wth the confinenent periods served
first, followed by continuous nonconfinenment periods of parole
and extended supervi sion.

153 W further hold that the issue presented in this case
is one of first inpression, so that no deference is required
The decision of the court of appeals is, therefore, reversed
and the decision of the Division is reinstated.

By the Court.-The decision of the court of appeals is

rever sed
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154 ANN WALSH BRADLEY, J. (di ssenting). This case
highlights a gap in our sentencing structure. The | egislature
provi ded that consecutive sentences of parole should be treated
as one cont i nuous peri od for pre-TIS cases.
Ws. Stat. 8§ 302.11(3). It Ilikewise provided that consecutive
sentences of extended supervision should be treated as one
continuous period in TIS cases. Ws. Stat. § 302.113(4).
However, a gap in the statutory schenme, created by a Governor's
veto, leaves the statutes silent in regards to the hybrid
situation presented in this case: how pre-TIS parole and TIS
extended supervision are to be treated when the sentences are
consecuti ve.

55 At first blush, the nmjority's approach appears
acceptable. After all, what the parties need is to fill the gap
They need an answer and the majority has provided just that.

56 | cannot join the nmjority, however, because the
statute is silent and the answer that the majority provides (1)
is clearly contrary to legislative history; (2) may result in
illegal sentences in excess of the statutory maxinmum and (3)
exposes defendants to serving |onger periods behind bars upon
revocation, contrary to a basic rule of construction for penal
st at ut es.

I

157 The mmjority recognizes that the statutes are silent

as to whether consecutive sentences of pre-TIS parole and TIS

extended supervision are to be served as one continuous period.
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Majority op., 939. It also recognizes that the |anguage of
Ws. Stat. 8§ 302.11(3) changed from the general requirenent that
"[a]ll consecutive sentences shall be conputed as one continuous
sentence" to the narrower requirenent that "[a]ll consecutive

sentences inposed for crinmes commtted before Decenber 31, 1999,

shall be conputed as one continuous sentence." Mjority op.,
46. It reasons that the use of the phrase "one continuous
sentence” in both versions of the statute, together with the

statutory silence, makes it reasonable to conclude that the
| egislature intended that consecutive sentences of parole and
ext ended supervision should be viewed as one continuous period.
Majority op., Y47. Further, it reasons that Governor MCallums
veto nessage indicates an intent that supports the majority's
conclusion Majority op., 948.
I

158 The majority's view ignores the <clear |egislative
history indicating that parole and extended supervision were
intended to be treated as distinct periods. As passed by the
| egi sl ature, 2001 Ws. Act 109 ("Act") did not leave a gap in
the statutory schenme. Rather, it provided that 8 973.15(2n)(c) 2.

woul d read:

2. If a court provides that a determ nate sentence is
to run consecutive to an indeterm nate sentence, the
person sentenced shall serve the period of confinenent
in prison under the determ nate sentence consecutive
to the period of confinement in prison under the
i ndeterm nate sentence and the parole portion of the
indeterminate sentence consecutive to the term of
ext ended supervi sion under the determ nate sentence.

2001 Ws. Act 109, 8§ 1142 (enphasis added).
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159 Further, it provided that 8§ 973.15(2m(d)2. would

r ead:

2. If a court provides that an indeterm nate sentence
is to run consecutive to a determ nate sentence, the
person sentenced shall serve the period of confinenent
in prison under the indeterm nate sentence consecutive
to the period of confinement in prison under the
determ nate sentence and the parole portion of the
indeterm nate sentence consecutive to the term of
ext ended supervi sion under the determ nate sentence.

Id. (enphasis added). The underlined |anguage, which ultimtely
was not included in 8 973.15(2n), indicates that the l|legislature
intended that in hybrid cases parole would be served consecutive
to extended supervision, regardl ess of which sentence was handed
down first.

160 The | anguage of 2001 Ws. Act 109, 8 1142 reflects the
recommendations of the Crimnal Penalties Study Conmttee
(CPSC), which addressed the treatnent of consecutive determ nate
and indetermnate sentences. In its final report, the CPSC
recomended that regardless of the order in which sentences are
handed down, all confinenent tine should be served together, and
ext ended supervision should always precede parole. It based this
recommendation on the ground that extended supervision was

intended to be stricter than parole. The report provides:

The commttee recommends that 1in either sequence
(i ndeterm nate sent ence fol | oned by determ nate
sentence, or determnate followed by indetermnate),
and regardless of whether the sentences are run
concurrent with or consecutive to each other, al

confinement tinme should be served together, either
concurrently or consecutively in whatever sequence
ordered by the courts; and extended supervision should
al ways precede any parole tine. This recomendation is
based in the Committee's conclusion that [extended]

3
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supervi si on will i nvol ve stricter comunity
supervision than currently avail abl e through parole.

Crimnal Penalties Study Comm, Final Report on 1997 Ws. Act
283, Truth In Sentencing, at 102 (Aug. 31, 1999).

161 The CPSC clearly vi ewed parol e and ext ended
supervision as having inportant differences, and that it nmade a
difference which was to be served first. By follow ng the CPSC s
recommendation that parole foll ow extended supervision in hybrid
cases, the legislature agreed that parole and extended
supervi sion had inportant differences.

162 Despite the CPSC s recommendation and the I|egislation
reflecting that recommendation, Governor MCallum vetoed the
| anguage in the Act providing that parole should foll ow extended
supervision in consecutive determnate and indetermnate
sentences. In his veto nessage, he notes that the consecutive
periods of parole and extended supervision are to be served in

the order that the sentences are inposed.

| am partially vetoing these provisions because they
needl essly conplicate existing procedures and place an
adm ni strative burden on the Departnent of Corrections
that could lead to increased errors in sentence
calculation and of fender litigation. Consecutive
sentences are currently served in the order they are
handed down from the court, which neans parole is
generally served before extended supervision. These
provisions require that when sentences are to be
served consecutively, sent ences W th ext ended
supervision are served first. If an offender has a
sentence wth a parole provision and receives a
consecutive sentence wth an extended supervision
provision, the extended supervision nust be served
first, requiring the shifting of the dates for serving
the first sentence. The dates for serving all other

sentences will need to be adjusted, resulting in an
i ncreased potential for errors and litigation if an



No. 2005AP1487. awb

offender is held longer than the sentence that was
i nposed.

Legi sl ative Ref erence Bur eau, W sconsin Briefs 02-2

(Suppl enent): Executive Vetoes of Bills Passed by the 2001

W sconsin Legislature from May 3, 2002, through August 16, 2002,

August 2002, at 54.

163 Nothing in Governor MCallums veto nessage can be
construed as intending that consecutive sentences of parole and
extended supervision are to be served as a single continuous
peri od. Rat her, the intention is <clear that consecutive
sentences of parole and extended supervision should be served
one after the other, in the order that they are handed down. As
the ~court of appeals notes, the Governor's veto nessage
contenpl ates that the periods are distinct, such that "parole is
general ly served before extended supervision."”

164 Nevert hel ess, t he majority i gnor es t he cl ear
| egislative history and determnes that this gap, this utter
silence, sonehow nekes it reasonable to view consecutive
sentences of parole and extended supervision as one continuous
period. Majority op., 9147.

165 | disagree wth the mjority's view that the
Governor's veto nessage regarding the order in which consecutive
periods  of parole and extended supervision are served
denonstrates "an intention not to change the practice of how
consecutive sentences were then being handled.” Myjority op.,
148. It is correct that the nessage denonstrates an intention
not to change the practice regarding the order in which

consecutive sentences are served. However , the CGovernor's

5
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statenent that parole is generally served before (rather than
continuous wth) extended supervision illustrates that he
understood that the periods are distinct.

166 In sum the statutes are silent on whether to treat
parol e and extended supervision as distinct or continuous. The
CPSC viewed consecutive sentences of parole and extended
supervision as distinct and the |egislature passed a bill that
reflected the CPSCs view that the periods were distinct.
Additionally, the Governor's veto nessage supports the view that
the periods are distinct. Such a record cannot support the
majority's interpretation that there was any intention that
parole and extended supervision were to be treated as one
continuous period in cases such as this.?

11

167 1t is not sinply the legislative history that |eads ne

to diverge from the mjority’s view. | am particularly
concerned that the mjority’s interpretation rmy expose
defendants to illegal sentences. If a court inposes a sentence
in excess of the maximum authorized by law, it is an illegal

sent ence. Ws. Stat. § 973.13. Al though this case does not

! The mmjority also relies on the continued vitality of
Ashford v. Division of Hearings and Appeals, 177 Ws. 2d 34, 501
N.W2d 824 (Ct. App. 1993), for its determnation. Majority op.
147. | do not dispute the holding of Ashford. Rather, Ashford
concerned the treatnent of consecutive periods of parole that,
according to the statute, were to be treated as one continuous
sentence. Id. at 39-40. Here, the statute is silent as to how to
treat periods of parole served consecutively with periods of
ext ended supervision. Thus, Ashford is inapplicable.

6
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represent an illegal sentence, the nmjority’s analysis allows
for illegal sentences in other cases. Let ne explain.

168 Suppose a defendant has a pre-TIS sentence and a TIS
sentence to be served consecutively (as here). Furt her suppose
that on his pre-TIS case, the defendant was sentenced to three
years incarceration and five years parole. In his TIS case, he
is convicted of burglary and is sentenced to a determnate
sentence of seven years confinenent and five years extended
supervision. Burglary is a Cass F felony with a nmaxinmm
i mprisonnment (confinenent plus extended supervision) of 12.5
years.

169 The law of course provides that peri ods of
i ncarceration and confinenent, even though they nay be inposed
as consecutive sentences, are to be served as one continuous
period. Ws. Stat. 88 973.15(2m(c)2. and (d)2. Al'l agree with
this prem se. Wiere we part ways is that the nmajority interprets
the gap in the statutory schene to allow for pre-TIS parole and
TI'S supervision, even though inposed consecutively, to be served
as one continuous peri od.

70 In the majority's view, when a person is released from
the confinenent portion of a determnate sentence served
consecutively with an indeterm nate sentence, he or she is
automatically on extended supervision. Majority op., T42. Thus,
a person serving consecutive periods of parole and extended
supervision will be on extended supervision from the nonent he

or she is released from confinenment and wll finish serving
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extended supervision at the nonment he or she conpletes both
parol e and ext ended supervi sion.

71 In other wrds, 1in the above hypothetical, the
continuous period of extended supervision could be up to ten
years (five vyears of parole plus five years extended
supervi si on). Allowing for extended supervision for up to ten
years, in addition to the period of confinenent of seven years,
would result in a sentence that is far in excess of the
statutory maximum for a Cass F Felony (12.5 years). The net
result of the majority’s analysis is that in many instances
treating the period of extended supervision as continuous wth
the period of parole will result in illegal sentences.

IV

172 Even if the mmjority opinion is contrary to clear
| egislative history, and may result in illegal sentences, what
difference does it make whether parole and extended supervision
are two separate periods or conbined into one continuous period
of supervision? After all, the total Ilength of conbined
sentences will remain the sane.

173 What difference does it nmake that in August 2001, when
Thomas was rel eased from prison,? he was placed solely on parole
to be followed by a consecutive period of extended supervision

rat her than being placed on both at the sane tinme?

2 Thomas was rel eased after having served in the Challenge
| ncarceration Program Nei t her party contends t hat hi s
participation in that program or its effect on his sentence
bears upon the | egal issues presented.

8
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174 The difference in result lies in the fact that if he
was not placed on extended supervision upon release from prison,
then his extended supervision could not have been revoked when
he was taken into custody on February 2, 2004, due to an all eged
parol e violation. If parole and extended supervision are two
separate consecutive periods, then his extended supervision had
not yet comenced.

175 As a consequence, if he were serving only parole at
the time of revocation, then the period of exposure to being
pl aced behind bars is far less than if he were serving one
continuous period of parole and extended supervision. At oral
argunent, the State made the representation that at the tine of
revocation Thomas had two years, 15 days left to serve on his
par ol e. Thus, the potential exposure for prison tinme based
solely on revocation of parole was two years, 15 days. 1In
contrast, he had eight years remaining on his extended
supervision at the tinme of the February 2, 2004, revocation. |If
parol e and extended supervision are treated as one continuous
period, then his potential for prison time upon revocation is
i ncreased by an additional eight years.

176 The interpretation of the mpjority, which provides for
greater potential tine served behind bars upon revocation, is
not only contrary to the clear legislative history but is also
contrary to a basic rule of construction regarding pena
statutes. It is fundanmental that "[p]enal statutes are generally
construed strictly to safeguard a defendant's rights unless

doing so would contravene the legislative purpose of a statute.”
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State v. Baye, 191 Ws. 2d 334, 340, 528 N.W2d 81 (Ct. App.

1995). Reading the requirenment that consecutive sentences of
parole and extended supervision should be treated as one
continuous period into a statutory gap violates this precept.
Vv

177 1In sum because the majority opinion ignores clear
| egislative history, may often result in sentences in excess of
the statutory maximum and subjects defendants to greater
periods of confinenent contrary to a basic rule of construction
for penal statutes, | cannot join the majority.

178 Rather, | would determ ne that Thomas, who was serving
consecutive sentences, was serving parole and had not yet been

rel eased to extended supervision. He therefore could not have

had hi s ext ended supervi si on revoked under
Ws. Stat. 8§ 302.113(9)(am. Accordi ngly, I respectfully
di ssent.

179 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.

10
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