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M1 ANN WALSH BRADLEY, J. The petitioners, Lawence C.
WIllianms and Russell L. Hegney, seek review of a published court
of appeals decision that affirmed judgnents of conviction. The
defendants were found guilty of picking up passengers in their
taxis at Ceneral Mtchell International Airport ("Arport")
without an Airport permt, in violation MIwaukee County
Ordinance 4.05.! They assert that Ordinance 4.05 is invalid on
sever al grounds: (1) that Odinance 4.05 conflicts wth
Ws. Stat. § 114.14;2 (2) that Odinance 4.05 conflicts wth
Ws. Stat. 88 133.01, 349.24, and 194.02; and (3) that the
restrictions on prearranged taxi service in Odinance 4.05 are
unconsti tuti onal because they inpermssibly interfere wth
interstate commerce.

12 W determne that Odinance 4.05, which prohibits
taxis without Airport permts from making prearranged pickups,
conflicts with the requirement under 8 114.14 that the public
have equal access to airport services, and to that extent is
invalid and unenforceable. However, we determ ne that Ordinance
4.05 does not conflict with Ws. Stat. 88 133.01, 349.24, and
194. 02. Because our decision rests on statutory grounds, we do

not reach the question of whether the restrictions on

! See County of M Ilwaukee v. WIlians, County of M I waukee
v. Hegney, 2006 W App 153, 295 Ws. 2d 389, 720 N W2d 177
(affirmng judgnents of the circuit court for M| waukee County,
Dani el L. Konkol, Judge). The court of appeals granted a notion
by WIlians and Hegney to consolidate their cases for appeal.

2 All references to the Wsconsin Statutes are to the 2005-
06 version unl ess otherw se not ed.
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prearranged taxi service in Odinance 4.05 inpermssibly
interfere with interstate comerce.

13 Fundanentally, this case is about whether part of a
county ordinance conflicts with a state statute passed by the
| egislature. Utimately, it is about whether that part of the
Ordinance arbitrarily excludes nmenbers of the public from equal
and uni formuse of the Airport.

14 This case, however, is not about requiring the Airport
to return to an "open" taxi system where there was no limtation
on taxis conducting business at the Airport. The record
denonstrates the need for M | waukee County to regulate
commercial ground transportation at the Airport. It recognizes
how M Iwaukee County has mnmade great strides in reducing
congestion, increasing efficiency, and enhancing safety at the
Airport.

15 The error here is not renedied by a return to the open
system Rather, it 1is renmedied by the elimnation of an
arbitrary exclusion. Accordingly, we reverse the court of
appeals, and remand wth instructions to vacate the judgnents of
convi ction.

I

16 The factual record is |limted in this case. It is
based on a stipulation of facts agreed to by the parties
together wth affidavits incorporated into the stipul ation.

17 Until the late 1980s, General Mtchell International
Airport had an "open" taxi systemthat did not [imt taxis from
conducting business at the Airport. The open system led to a

3
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nunber of problens. Taxis had to wait up to five hours for
custoners, and because of the long wait they sonetinmes would
refuse "short-haul" fares. The Airport's limted space led to a
chaotic taxi staging area, wth taxi traffic that spilled onto
the Airport's roadway. This created a safety problem for the
Airport's non-taxi traffic. The congestion and chaos from taxis
j ockeying for position led to fights between taxi drivers.

18 In addition to problens created by too many taxis
vying for fares, the open system created problens of too few
taxis at off-peak tines. Passengers seeking curbside taxi
pi ckups endured long waits for rides.

19 In the late 1980s, M | waukee County (" County")
addressed these problens by adopting Odinance 4.05, which
regul ates commercial ground transportation at the Airport. The
Ordinance requires that taxis picking up passengers at the
Airport have a permt fromthe Airport in addition to the city,
town, or village license required under Ws. Stat. § 349.24.
MIw County Od. 4.05(3)(b)(5), 4.05(3)(b)(1). Under Odinance
4.05, the nunber of permts issued for taxis to do business is
capped at 50, though the Airport Director is authorized to
request additional taxis to neet i mredi ate demand under
extraordinary circunstances (for exanple, |arge conventions or
i ncl ement weather). MIw County Od. 4.05(3)(b)(3)(a). Under an
exception to the permt rule, taxis are not required to have
permts in order to drop off passengers at the Airport. MIlw

County Ord. 4.05(3)(b)(5).
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10 Linousines are not subject to permt requirenents, but
are allowed to take custoners only on a prearranged (or in the
words of the Ordinance, "prereserved') basis. MIlw County Od.
4.05(6). Under the Odinance, the I|inousines have a designated

area to nmeet their prearranged passengers.?

Non-permtted taxis
are prohibited from using that designated area and are excl uded
frombeing at the Airport to neet prearranged passengers.

11 Since the adoption of Odinance 4.05, the problens of
the open system have abated. The tine that taxis nust wait for
fares has decreased, and the tine that passengers nust wait for
curbside taxi service has decreased. The cap on taxi permts has
reduced the congestion problenms, and taxis no longer spill into
the Airport roadway to create a hazard for other Airport
traffic. The limted nunber of taxis also allows Airport staff
to inspect periodically the taxis servicing the Airport, which
has resulted in taxis that are better maintained and cleaner
t han under the open system

12 Taxis provide service using tw distinct nethods. The

first is curbside service, which is on-demand service where

3 The Ordinance defines "luxury |inousine" as:

[A] for-hire ground transportation vehicle, regularly
engaged in the business of carrying passengers for
hire, having a maxi num seating capacity of six (6)
persons, unless the size of the group dictates a
| arger vehicle, behind the driver and which is a top
of the line Anerican or foreign production or custom
autonobile designated by its manufacturer as a
I i mousi ne and whi ch has cust om nonproduction features.

MIlw County Od. 4.05(6)(a)(2).
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passengers get taxis w thout having nade a prior agreenent to
nmeet the taxi. The second is "prearranged" or "prereserved"
service. It involves a prior agreenent to pick up a passenger at
a particular time and place. In the case of prearranged airport
service, a reservation typically is made prior to the traveler's
departure. The requirenent that taxis have an Airport permt to
"do business” at the Airport enconpasses both curbside and
prearranged pickup services.?

113 WIllianms and Hegney were taxi drivers for Quality Cab
Conmpany, which is based in Fond du Lac. Quality Cab has
rel ati onships with individuals and businesses in the Fond du Lac
area that request Quality Cab provide transportation to and from
the Airport. As of January 2005, Quality Cab did not have a
valid Airport permt, and thus WIlians and Hegney did not
possess valid permts pursuant to Ordinance 4.05(3)(b)(5).

14 On different dates in January 2005, WIllians and
Hegney traveled to the Airport to pick up passengers who had
made prior arrangenents for pickups by Quality Cab. After

ignoring warnings that they could not accept departing taxi

* The petitioners appear to assert that Odinance 4.05
creates an "absolute”™ ban on taxis providing prearranged
service. There is nothing in the record that supports this
claim and they do not cite a provision in the Odinance (or

el sewhere) that sets forth such a prohibition. In fact, the
Ordinance explicitly contenpl ates prearranged service by
permtted taxis: "Wiere prereserved (reservation) business is

engaged in, driver shall check in with the ground transportation
coordinator and provide the nane(s), flight nunber(s) and
arrival tinme(s) for the reserved passenger(s).” MIlw County
Od. 4.05(3)(f)(7).
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fares from the Airport, WIlians and Hegney were issued
citations for violating Odinance 4.05(3)(b)(5).

115 The petitioners did not dispute that they |acked the
appropriate permts under Odinance 4.05. Rather, they noved the
circuit court to dismss the citations, arguing that the
O di nance i's invalid because it conflicts with
Ws. Stat. 88 349.24, 194.02, and 133.01. After the <circuit
court denied the notion, WIllianms and Hegney stipulated to facts
and received fines of $250. The court of appeals affirned,
holding that Ws. Stat. 8 114.14 provides M Iwaukee County the
authority to regul ate taxis at t he Airport, t hat
Ws. Stat. 88 349.24, 194.02, and 133.01 are consistent wth
O di nance 4.05, and that Ordi nance 4.05 was therefore valid.

I

116 In this case we address M| waukee County's ability to
enact an ordinance that prohibits taxis without Airport permts
from meking prearranged pickups of custoners, where the sane
ordinance allows I|inousines wthout permts to nake such
pi ckups. ®

117 We exam ne whether M| waukee County Ordinance 4.05 is

in part invalid and unenforceable because it conflicts wth a

® The petitioners do not argue that this case is about the
County's ability to enact an ordinance that prohibits taxis
w thout Airport permts from making prearranged pickups where
that ordinance allows taxis with Arport permts to make such
pi ckups. As noted above in footnote 4, they appear to assert
Wi thout citation or support in the record that all taxis are
prohi bited from providing prearranged service at the Airport.
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state statute. Resol ution of this inquiry involves the
interpretation of the Odinance and the statute. Each presents a

guestion of law which we review independently. State ex rel.

Teunas v. County of Kenosha, 142 Ws. 2d 498, 504, 418 N W2d

833 (1988); M I waukee Police Ass'n v. Hegerty, 2005 W 28, {11,

279 Ws. 2d 150, 693 N.W2d 738.
11
118 At oral argunent, the petitioners aptly described the

case as foll ows.

This case is about the validity of an absolute ban on
my clients' providing prereserved service to arriving
travel ers at M| waukee Airport just because they drive
taxis rather than linmousines . . . . In other words

if they drove a linmousine, they could have net their
passengers and taken them back to Fond du Lac. The
basic question in this case is why does the Odinance
inmpose this restraint on taxi drivers and taxi
conpani es? .

No one disputes the authority of MIwaukee County to
regulate traffic and other aspects of the Airport.
Petitioners do challenge the County's claim that it
has unfettered discretion to inpose any regulation it
sees fit, regardless of the public interest.

119 The petitioners <contend that the restriction 1is
problematic in two respects. First, they argue that it is not
within the County's authority to treat them (taxis wthout
Airport permts) differently from |inousines (which are not
required to have Airport permts) wth respect to providing
prearranged service at the Airport. Second, they argue that it
is not within the County's authority to require taxis to have
one of a |imted nunber of Airport permts in order to do

busi ness at the Airport.
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120 The authority for counties to regulate the operation
of airports derives from chapt er 114. Specifically,
Ws. Stat. 8§ 114.14(1) provides that the "governing body of
a. . . county may adopt regulations, and establish fees or

charges for the use of [its] airport."®

VWiile the petitioners
correctly note that chapter 114 does not explicitly provide for
the regulation of traffic or ground transportation, it has |ong
been recognized that under that chapter, counties may regul ate
ai rport ground transportation.

121 In MIwaukee County v. Town of Lake, for exanple, the

court exam ned contracts between airlines and GCeneral Mtchell
Field whi ch al | owed t he airlines to provi de gr ound

transportation between the air field and M| waukee. 259 Ws.

°® Ws. Stat. § 114.14(1) states:

The governing body of a city, village, town or county
whi ch has established an airport or landing field, or
| anding and take-off strip, and acquired, |eased or
set apart real property for such purpose nay
construct, inprove, equip, mintain and operate the
same, or may vest jurisdiction for the construction,
I npr ovenent equi pnent mai nt enance and operation
thereof in any suitable officer, board or body of such
city, village, town or county. The expenses of such
construction, inprovenent, equipnment, nmaintenance and
operation shall be a city, village, town or county
charge as the case may be. The governing body of a
city, village, town or county nay adopt regulations,
and establish fees or charges for the use of such
airport or landing field, or may authorize an officer,
board or body of such village, city, town or county
having jurisdiction to adopt such regulations and
establish such fees or charges, subject however to the
approval of such governing body before they shall take
effect.
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208, 48 N W2d 1 (1951). The Town of Lake, adjacent to the
airport, passed an ordinance prohibiting taxis not |icensed by
the Town from operating wthin its limts, and began ticketing
taxis wthout such a license as they passed through the Town.
Id. at 227. This court determned that the ordinance
inpermssibly interfered with MIlwaukee County's authority to
regulate the air field. It affirmed the «circuit court's
determ nation that under chapter 114, as the owner of General
Mtchell Field, MI|waukee County "has the exclusive right to
manage said field, including the right to regulate the ground
transportation to be furnished to airline passengers arriving at
and departing from General Mtchell Field." 1d. at 231.

22 Further, the Town of Lake court determ ned that,

beyond having the authority to regulate the air field, the
county must regulate the field to assure the field s efficient

and safe operation:

The county . . . was bound to regulate the matters
affecting the use of the field so as to produce
efficiency and good order and to prevent confusion
whi ch necessarily would arise at an airfield where
hundreds of thousands of passengers are annually
passing through the gates, and which if left wthout
regulation would hobble operations and seriously
interfere with the safety and confort of the traveling
public.

ld. See also Courtesy Cab Co. v. Johnson, 10 Ws. 2d 426, 431-
32, 434, 103 N.W2d 17 (1960).

123 The petitioners argue, however, that the ability of
the County to regulate commercial ground transportation at the

Airport is |limted by Ws. Stat. § 114.14(3)(b)1. It provides

10
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that "[t]he public may in no case be deprived of equal and
uniformuse of the airport.” Citing to this court's decision in

Wissow v. Gaida, 251 Ws. 328, 29 N.W2d 42 (1947), they assert

t hat t he "equal and uniform use" requi r ement under
8§ 114.14(3)(b)1 applies to comercial entities as well as to
non-commercial entities. They contend that prohibiting taxis
W thout Airport permts from naeking prearranged pickups at the
Airport deprives the public of equal and uniform use of the
Airport. Thus, because Ordinance 4.05 has such a prohibition, it
conflicts with state law, and therefore is invalid.

124 While 8§ 114.14 allows counties to regulate conmerci al
ground transportation at airports, a county may not pronul gate
regul ations that are inconsistent with state |egislation. A
county "has only such powers as are expressly conferred upon it
or necessarily inplied from the powers expressly given or from
the nature of the grant of power." Teunas, 142 Ws. 2d at 504
(quoting Town of Vernon v. Waukesha County, 102 Ws. 2d 686,

689, 307 N.W2d 227 (1981)). "As a creature of the |egislature,
a county nust exercise its powers within the scope of authority

that the State confers wupon it." Mmmsen v. Schueller, 228

Ws. 2d 627, 634-35, 599 NW2d 21 (C. App. 1999)(citation
omtted). Where a county pronul gates an ordinance that conflicts
wth its statutory authority, it is an invalid exercise of
authority. Teunas, 142 Ws. 2d at 515-16. \Wiere a loca
governnmental body enacts an ordinance pursuant to express
statutory authority, "all presunptions are in favor of its
validity, and any person attacking it nust make the fact of its

11
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invalidity clearly appear."” State ex rel. B nai B rith Found. v.

Walworth County Bd. of Adjustrment, 59 Ws. 2d 296, 307, 208

N.W2d 113 (1973) (quoting Newran v. Pagels, 212 Ws. 475, 479,

250 N. W 430 (1933)).

125 1In determning whether Odinance 4.05 conflicts wth
the statute, and is therefore not wthin the County's authority,
we exam ne both the |anguage of the Odinance and the rel evant
provisions of the statute. Odinance 4.05(3)(b) sets forth the
requi renent that taxis nust have an Airport permt in order to

conduct business at the Airport:

4.05(3)(b) License, permts, fees.

(3)(a) On and after Septenber 1, 1990, taxicab owner
permts will be issued only to those owners who whose
vehi cles(s) have been permtted during the period
Cctober 1, 1989, through July 5, 1990. Taxicab owner
permts nmust be renewed and remain in full force and
effect on a continuous basis . . . . In the event an
owner does not renew the taxicab owner permt prior to
the annual dates prescribed herein below that owner
shall forfeit his/her privilege to operate at the
airport.

(5 Any person who is not in possession of the
necessary permts required under this section and who
operates a taxicab at GCeneral Mtchell Internationa
Airport in such a manner as to constitute doing
business, or who attenpts to do business thereon

shall, wthout limtation because of enuneration, be
deened to be in violation of chapter 4 of the
Code. . . . '

" A taxi that drops off passengers at the Airport is not
doi ng busi ness under the neaning of 4.05(3):

A taxicab driver entering upon GCeneral M t chel
| nt er nat i onal Ai rport for the sole purpose of

12
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At the same tine, however, Odinance 4.05 does allow |inousines
w thout  Airport permts to conduct busi ness transporting
passengers fromthe Airport on a prearranged basis. MIw County
Ord. 4.05(6)(a)(2).8

126 M I waukee County Ordinance 4.08(2)(b) sets forth the

penalties for violating section 4.05(3)(b):

(b) Commrer ci al ground transportation violations.

Per sons vi ol ati ng section 4. 05 of this
chapter . . . shall, upon conviction of the violation
forfeit to the county a sum not |ess than one hundred
dollars ($100.00) nor nore than five hundred dollars
($500.00) as the court in its discretion shall
determ ne, together with the costs of the action to
collect such forfeiture, and upon default of paynent
t hereof, such persons shall be inprisoned in the
county jail or the house of correction in the county
for a period of not less than five (5) days nor nore
than ninety (90) days in the discretion of the court.

27 Section 114.14(3) provides in relevant part:

(3)(a) Except as provided in par. (b), in carrying out
its duties the airport comm ssion may do any of the
fol | ow ng:

(b) The exercise of authority by the airport
comm ssion under par. (a) shall be subject to all of
the foll owi ng conditions:

di scharging a taxicab patron at said airport shall not
be deened to be doing business thereon if, after
di scharging said passenger, he/she shall imrediately
| eave the airport prem ses.

MIw. County Ord. 4.05(3)(b)(5).

8 "I'L]i nobusi nes nust operate on a pre-reserved (reservation)

basis only . . . ." MIw County Od. 4.05(6)(a)(2).

13
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1. The public may in no case be deprived of equal and
uni form use of the airport.

28 In Wissow, this court exam ned 8 114.14(3) and focused
on the provision that the public nay not be "deprived of equal
and uniform use of the airport.” Wssow |eased the Shawano
Municipal Airport from the Shawano County airport conmttee.
Under the |ease, Wissow was to operate the airport and receive
the inconme from concessions and rentals. 251 Ws. at 329-30.
Gai da operated a business adjacent to the airport that sold
aircraft, gave flying instruction, and provided a taxi service.
He had used the airport for two years prior to Wissow s | ease,
and continued to use the airport after the |ease had been
executed. 1d. at 330.

129 Wissow sought to enjoin Gaida's use of the airport on
the grounds that giving flying lessons and providing taxi
services inpinged on Wssows rights under the contract and
caused him to lose profits. ld. at 330-31. The circuit court
granted the injunction. On review, this court determ ned that
the lease did not provide Wissow with the right to exclusive

commercial use of the airport because 8 114.14(3) prohibits

depriving the public of equal and uniformuse of airports:

The lease itself does not attenpt to give [Wissow] the
right to arbitrarily exclude nenbers of the public
from the use of the airport, as indeed it could not,
for sec. 114.14(3), Stats., clearly precludes the
granting of such a right. That section provides that
al though contracts nay be made with private parties
for the operation of nunicipal airports, they may in
no case deprive the public of equal and uniform use of
the airports.

14
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1d. at 331 (enphasis added).?®

130 Further, the Wssow court declined to adopt the
argunent that 8 114.14(3) requires equal and uniform use only
for private use. Rather, it determined that "no distinction
between private or personal and comrercial use can be read into

the clear words of the statute." 1d. Wssow nakes clear that

under 8§ 114.14(3)(b)1, arbitrarily excluding nenbers of the
public (whether private or comercial) from the use of the
Airport wll <constitute depriving the public of equal and
uni form use of airports.

131 We recognize that in regulating an airport there may
be many instances of unequal or non-uniform treatnent. Such
unequal or non-uniform treatnent does not by itself constitute
"depriving" nenbers of the public of equal and uniform use under
the statute. Rat her, according to Wissow, it is the arbitrary
exclusion, which is to say exclusion wthout a reasonable
justification, that "deprive[s] the public of equal and uniform
use" of an airport wunder 8 114.14(3)(b)1. Thus, in order to
determ ne whether Ordinance 4.05 conflicts wth § 114.14(3)(b)1,
we nmust exam ne whether the exclusion is arbitrary, or whether

there exists a reasonable justification for the unequal and non-

® The wording of Ws. Stat. § 114.14(3) was amended by 1999
Ws. Act 83, 88 187-188. The changes do not affect the neaning
of the statute for the purposes of the analysis here, and the
| anguage requiring that "[t]he public nmay in no case be deprived
of equal and uniformuse of the airport” was unchanged.

15
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uniform use of the Airport pertaining to the pre-reserved
pi ckup. *°

132 In determning whether Odinance 4.05 conflicts wth
8§ 114.14, we are limted by a sparse record. Nonet hel ess, the

record before us indicates that wunder the open taxi system

10 The County argues that the express |anguage of
8§ 114.14(3) subjects only the exercise of authority by the
airport commssion to the condition that the public nmay not be
deprived of equal and uniform use. Because Ordinance 4.05 is an
exercise of the County's authority, rather than an exercise of
an airport commssion's authority, the County contends that the
requi renent that the public not be deprived of equal and uniform
use is not applicable. This is incorrect.

Section 114.14(2)(a) provides that the "governing body of a
city, village, town or county which has established an airport

may vest jurisdiction for the construction, i npr ovenent
equi pnent, nmaintenance and operation of the airport in an
airport commssion. . . ." Once such a governing body has vested

jurisdiction for the operation of an airport in an airport
comm ssion, "[t]he comm ssion shall have conplete and exclusive
control and managenent over the airport for which it has been
appointed.” Ws. Stat. § 114.14(2)(e). Thus, the legislature
i ntended that counties and other nunicipalities could establish
comm ssions with conplete control over airports, and that such
comm ssions could not exercise control so as to deprive the
public of equal and uniformuse of those airports.

Here, the County has vested authority in an airport
commi ssion to operate the airport with "conplete and excl usive"
control. At the sanme tine, however, it has promulgated a rule
which arbitrarily deprives the public of equal and uniform
airport use. The pronulgation of such a rule allows the County
to circunvent the statutory protection of the public's equal and
uni form use of t he Ai rport af f or ded by Ws. Stat.
§ 114.14(3)(b) 1. Further, the County's authority to regulate
the Airport is limted to the power conferred by the statute
Mormsen v. Schueller, 228 Ws. 2d 627, 634-35, 599 N WwW2d 21
(C. App. 1999)(citations omtted). Nothing in 8§ 114.14 can be
read to confer or inply authority for the County to exercise its
power arbitrarily, so as to deprive nenbers of the public of
equal and uni form use of airports.

16
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there were problens of congestion, long waits for both taxis and
custoners, taxis refusing to provide short rides, traffic
hazards, and fights anong taxi drivers.

133 The record also indicates that under Odinance 4.05
these problens have abated and that the taxis servicing the
Airport are better maintained. The effect of the O dinance on
the problens that attended the open system is explained in an
affidavit by the Airport Drector, which was incorporated by
reference into the stipulation of facts. !

134 The affidavit provides that the cap on the nunber of
Airport taxi permts has decreased the wait tine for both taxis

and passengers:

4. Since the adoption of MI|. County Od. 4.05, the
nunber of permts issued to taxicabs has been capped
at 50. Consequently, the wait tinme for fares has
decreased to two to three hours and passenger wait
time for a taxi has decreased to one to two mnutes.
Under the previous system wait tinmes were |onger and
passengers were |less certain because there were often
fewer cabs during off-peak hours and cabs often
refused fares. The new system ensures enough business
for the taxis so that they receive fares within a
reasonabl e amount of tinme and gives them the incentive
to return inmmediately to the airport, even during off-
peak hours.

135 Further, the affidavit asserts that the cap on Airport
taxi permts allows for greater inspection of taxis, relieves

traffic congestion, and reduces traffic hazards.

1 There is nothing in the stipulated facts that would
counter the County's claim that the Odinance has resolved the
probl ens of the open system The affidavits submtted by the
petitioners address only the way that Quality Cab conducts its
busi ness and ways in which Ordinance 4.05 is anticonpetitive.
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5. . . . The limted nunber of cabs nmakes it possible
for the staff to inspect periodically the permtted
t axi s.

6. Capping the nunber of taxis at 50 has al so reduced
congestion problenms. The staging area in front of the
term nal can only acconmobdate four taxis, and there is
not enough room for taxis to double park. Under the
"open" system taxis would frequently clog the staging
area by double parking, and fights between taxi
drivers would break out due to the congestion and
aggression caused by drivers cutting in line and
j ockeying for position. The |limted space would al so
cause taxis to spill over into the roadway and create
a hazard for passenger traffic. Under the current
system the problens relating to overflow and double
par ki ng have been greatly reduced.

136 Moreover, the affidavit contends that allowi ng taxis

transportation for nost of the Airport's custoners.

7. There are good reasons for granting pernmts only to

cabs that wll base thenselves at the Airport to
provi de a constant supply of cab services for arriving
passengers. For exanple, since a Fond du Lac cab

woul d not transport a custonmer who wanted to trave
from the Airport to another |ocation within the Cty
of Ml waukee, the Fond du Lac cab would have |ess
incentive to wait in the staging area for a fare.
That would nean that the Fond du Lac cab would add to
the congestion when it did appear but could not be
relied upon to provide a steady supply of services to
arriving passengers.

at

aid in providing reliable and efficient

137 The County argues that these are precisely the kinds

of benefits that justify regulation under 8 114.14 and Town of

Lake.

By decreasing wait tines, assuring adequate business,

mnimzing traffic hazards, and allowing inspections,

regul

t he

ations ensure "good order," "efficiency," "prevent[ion of]
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confusion,” and the "safety and confort of +the traveling

public.” Town of Lake, 259 Ws. at 231.

138 W agree that the record supports the County's
argunent that sone regulation of taxi traffic conports wth
8§ 114. 14. However, the Airport Director's affidavit does not
proffer any sort of justification for prohibiting taxis wthout
Airport permts from providing prearranged service, despite
i mousines being able to provide such service. Rat her, the
proffered justifications reflect reasons for limting only taxis
t hat provide curbside service. !

139 Taxis picking up prearranged fares need not wait in

line with taxis offering curbside pickups, thereby contributing

to congestion. Simlarly, if taxis neeting prearranged fares
are not in line with the curbside taxis, they would not
contribute to taxi traffic spilling onto the Airport's roadway.

Because prearranged taxi service must by definition have been
arranged ahead of tine, there is no reason to suspect that the
wait tinme for custoners would increase if non-permtted taxis
could retrieve prearranged fares from the Airport. Finally,
were some passengers to use taxis for prearranged service, it
would not affect the ability of the A rport to inspect its
permtted taxis regularly to assure that they are well-

mai nt ai ned.

12 The dissent asserts that the mjority is forcing
M | waukee County to return to an open system D ssent, 983.
This assertion is incorrect and should not be allowed to cause
conf usi on.
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140 Thus, the County's proffered justifications for
Ordinance 4.05 relate only to the Odinance's restrictions on
taxis' ability to provide curbside service, and provide no
justification for precluding taxis wthout permts from
provi di ng prearranged service. However, under the Ordinance
only |inousines may provide prearranged service w thout Airport
permts.

41 Simlar to Wissow, a commercial enterprise has been
arbitrarily excluded from using an airport, depriving it of
equal and uniform use under § 114.14(3)(b)1. 251 Ws. at 331.
More inportantly, the Odinance arbitrarily limts the options
of the general public—the people who need to nmake the
transportation arrangenents. They do not have the option of
choosing a taxi without a permt for prearranged pick-ups from

the airport.*?

13 M I waukee County Ordinance 4.05(5)(a) also provides that
"out-of-county shuttle services" nmmy operate on a prearranged
basis fromthe Airport:

"Qut-of-county" shuttle service, under this subsection
shall mean a conpany, partnership or person which
operates on a prereserved basis from CGeneral Mtchell
International Arport to destinations beyond the
county limts.

The vehicle(s) which nmake up "out-of-county” shuttle
service(s) shall be van(s) regularly engaged in the
business of <carrying passengers for hire, having a
maxi mum seating capacity of twenty-two (22) persons
behind the driver, with heating and air conditioning
and be in good operating condition.
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142 The County contends that passengers wanting pre-
arranged taxi service fromthe petitioners may take a shuttle to
an off-Airport location and neet the taxi for a prearranged ride
there, and that the petitioners could offer prearranged service
by providing |linousine services. These argunents mss the mark.
The issue is whether prohibiting taxis wthout permts from
maki ng prearranged pickups, and depriving the public from
meeting prearranged taxis at the Airport, is justified in the
first instance. The possibility that the petitioners could
expand their business to include a I|inousine service or neet
passengers at other |ocations does not provide a justification
for prohibiting taxis wthout Airport permts from providing
pr earranged pi ckups.

43 The County also asserts, based on an affidavit, that

it "does not limt the nunber of I|inousine operators due to a

MIlw. County Od. 4.05(5)(a). The record does not provide
details about such services. It is unclear from the record
whet her such service operates in Fond du Lac. However, the
possibility of prearranged van services does not affect the
analysis here, for it does not provide a reason for excluding
taxis wthout Airport permts from providing prearranged
servi ces.
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federal law applicable to interstate |inousine transports."
However, the question in this case is whether the l[imtation on
taxis without Airport permts providing prearranged pickups is
justified by the benefits outlined in the County's affidavits,
not whether the County has the power to restrict the nunber of
i mousi nes providing services at the Airport. The County has
provided nothing in the record to support the claim that

allowing taxis without permts to nake prearranged pickups would

4 Neither the affidavit nor the briefs cite to a statute or
case law on this point. The County may be referring to
Executive Town & Country Servs., Inc. v. Cty of Atlanta, 789
F.2d 1523, 1525-26 (11th Cr. 1986). |In that case, the Eleventh
Circuit determned that while taxis generally do not operate in
the stream of interstate commerce, a |inousine service that
received the vast nmgjority of its business from an international
airport, received many of its incomng calls on 800 nunber
lines, and served nulti-national corporate clients was wthin
the stream of interstate conmerce. Id. at 1525-26. See al so
Charter Linousine, Inc. v. Dade County Bd. of County Commirs,
678 F.2d 586 (Former 5th Gr. 1982); United States v. Yell ow Cab
Co., 332 U S. 218, 231-32 (1947).

The dissent posits that the County is instead referring to
49 U S.C. § 14501(d). This seenms unlikely because that statute
clearly states that it does not limt airports from providing
preferenti al access to providers of pre-arranged ground
transportation services:

(3) Matters not covered. Nothing in this subsection
shal | be construed—

(B) as prohibiting or restricting an airport, train,
or bus termnal operator from contracting to provide
preferential access or facilities to one or nore
provi ders of pre-arranged gr ound transportation
service .

49 U.S.C. § 14501(d)(3) (2006).
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create the problens associated with the open system even though
prearranged service by |inousines does not cause such probl ens.

144 As the Wissow court noted, such arbitrary exclusions
conflict with the rule under 8§ 114.14(3)(b)1 that "[t]he public
may in no case be deprived of equal and uniform use of the
airport.” W therefore determne that precluding taxis wthout
Airport permts from providing prearranged services conflicts
wth 8 114.14(3)(b)1 and is an invalid exercise of the County's
authority. To that extent, Odinance 4.05 is invalid and
t her ef ore unenf or ceabl e.

|V

145 We consider next WIlIlianms and Hegney's argunents that
by requiring taxis to have one of a limted nunber of permts in
order to do business at the Airport, Odinance 4.05 conflicts
with Ws. Stat. 8§ 133.01, 349.24, and 194.02.

46 The essence of their argunment under 8§ 133.01 is that
every single Wsconsin statute that affects econom c conpetition
must be interpreted through the lens of § 133.01. They argue
that the section "establish[es] a clear public policy governing

all regulatory agencies in this state that requires naxim zing

econoni ¢ conpetition, i ncl udi ng commer ci al gr ound
transportation, subject only to those |limts necessary to
achieve the legislature's goals.™ They contend that the

decision in Cedarhurst Air Charter, Inc. v. Waukesha County, 110

F. Supp. 2d 891 (E.D. Ws. 2000), and this court's decision in

Anmerican Med. Transp. of Wsconsin, Inc. v. Curtis-Universal,

Inc., 154 Ws. 2d 135, 452 N.W2d 575 (1990), warrant a broad
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application of § 133.01. Thus, they argue, any regulation nust
"enploy the | east anticonpetitive nmeans to achieve any
| egi sl atively mandated goal ."

147 The petitioners' view is supported by neither the
| anguage of § 133.01 nor the cases cited. Further, the
petitioners' view would subject the enforcenent of any
regul ation affecting conpetition to litigation regarding the
regulation's effect on conpetition. W therefore decline to
adopt it here.

148 Chapter 133 of the Wsconsin Code is titled "Trusts
and Monopolies."”™ The first section of the chapter, 8§ 133.01, is

captioned "Legislative Intent" and states:

The intent of this chapter is to safeguard the public
agai nst the creation or perpetuation of nonopolies and
to foster and encourage conpetition by prohibiting
unfair and discrimnatory business practices which

destroy or hanper conpetition. It is the intent of
the legislature that this chapter be interpreted in a
manner which gives the nost I|iberal construction to
achieve the aim of conpetition. It is the intent of

the legislature to nmake conpetition the fundanental
economc policy of this state and, to that end, state
regul atory agencies shall regard the public interest
as requiring the preservation and pronotion of the
maxi mum | evel of conpetition in any regulated industry
consistent wth the other public interest goals
established by the | egislature.

(Enphasi s added) . The section expressly descri bes t he
legislature's intent as applying to this chapter (that is,
chapter 133), and nowhere states that it is the intent of the
section that the entire Wsconsin Code be interpreted in I|ight
of § 133.01. Rat her, the section applies in circunstances in
whi ch parties assert violations of antitrust |aw
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149 The petitioners' contention that case |aw supports the
view that 8 133.01 should be used to interpret all state actions
regul ating conpetition is incorrect. The case law cited by the
petitioners supports the view that 8 133.01 applies when a party

brings a cause of action in antitrust. Anmerican Medi cal

Transport involved a conplaint filed by three private anbul ance
conpanies alleging that the Cty of MI|waukee and four other
private anbul ance conpanies had violated 8 133.03 of the state
antitrust law. 154 Ws. 2d at 138. The conplaint concerned a
system that gave the four def endant conpanies primary
responsibility for the city's anbulance service and relegated
the plaintiff conpanies to providing backup service. Id. at
139.

50 The circuit court granted the defendants' notions to
dism ss on the ground that the city was authorized to inplenent
such a system under hone-rule authority pursuant to Ws. Stat
8 62.11(5). ld. at 141. This court relied upon 8§ 133.01 in
considering whether § 62.11(5) did in fact authorize such
"anticonpetitive, nonopolistic regulation.” Id. at 151. It
determ ned that under § 133.01, "we should not lightly reach the
conclusion that nonopoly or restraint of trade is authorized by
extraneous statutes that do not quite clearly indicate that
intent." 1d. at 151-52. Thus, it allowed the plaintiffs

antitrust suit to nove forward. *®

15 Ws. Stat. § 133.03 no longer applies "to anbul ance
service contracted for wunder ss. 59.54(1), 60.565, 61.64 and
62.133." Ws. Stat. § 133.03(4).
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51 In Cedarhurst, the plaintiff clainmed that Wukesha

County had conspired with the operator of Wukesha County
Airport to nonopolize the market for aircraft fuel, in violation
of federal antitrust |aws, specifically 15 U S. C. 88 1-2. 110
F. Supp. 2d at 892-93. The county noved to dismss, asserting
that the clains were barred by state action inmmunity. Id.

(citing Parker v. Brown, 317 U S. 341 (1943)). Specifically,

the county stated that it was inmune on the ground that § 114.14
gave it wide authority to engage in anticonpetitive conduct. In
its consideration of whether the |legislature intended that
8§ 114.14 authorize the county's conduct, the court recognized
that 8 133.01 requires that courts liberally interpret statutes
to pronote conpetition. 1d. at 895. The court determ ned that
8§ 114.14 did not provide the "'clear articulation of a state
policy to authorize anticonpetitive conduct' needed to support
[the county's] defense of state action imunity." 1d. at 895

(quoting City of Colunbia v. Omi Qutdoor Adver., Inc., 499 U S

365, 372 (1991)).
52 Both Aneri can Medi cal Transport and Cedar hur st

i nvol ved causes of action under antitrust law. In each case,
8§ 133.01 was used as an interpretive tool in determ ning whether
a statute had authorized the regulation that forned the basis of

the antitrust acti on. In contrast to Anerican Medi cal

Transport, in which plaintiffs alleged violations of § 133.03,

and in contrast to Cedarhurst, where plaintiffs alleged

violations of the Sherman Antitrust Act, WIIlianms and Hegnhey's
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only assertion of a violation of antitrust laws conmes fromits
i nvocation of § 133.01.1°

53 The petitioners concede that their view of § 133.01
does not give rise to an independent cause of action. However ,
t hat assertion bel i es t he pot enti al sweep of their
interpretation of § 133.01. In the petitioners' view, because
there is sonme less restrictive alternative to the Odinance
consistent with the goals of the statutes that authorize the
O di nance, the Odinance conflicts with the statutes as a matter
of | aw.

154 As the Attorney Ceneral notes in an amcus brief,
every form of economc regulation restrains trade to sone
degr ee. However, the petitioners' theory would allow as a
defense to any enforcenment action of any such regulation the
claim that there is a less restrictive alternative consistent
wth the statute authorizing the regulation. Thus, even if
8 133.01 does not give rise to a cause of action in its own
right, the petitioners' theory has the potential to precipitate
l[itigation across every area of economc regulation in the
state. In their view, any time a party is cited for a violation
of a regulation, that party could assert that the regulation is
unenforceabl e because there is a less restrictive alternative
consistent with the goals of the statute authorizing the

O di nance.

1 W note, too, that § 133.01 expressly applies to "state
regul atory agencies."” We decline to address whether M| waukee
County is a state regul atory agency under § 133.01.
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155 The Suprenme Court noted in Exxon Corp. v. Governor of

Maryl and that "if an adverse effect on conpetition were, in and
of itself, enough to render a state statute invalid, the States'
power to engage in economc regulation would be effectively
destroyed." 437 U S. 117, 133 (1978). As a corollary, we could
add that if a regulation's adverse effect on conpetition all owed
an affirmative defense that I|ess restrictive neans were
avai lable, this state's power to engage in econom c regulation
woul d be hobbl ed. W therefore determne that Odinance 4.05
does not conflict with § 133.01.

156 The petitioners' ar gunent t hat Ordi nance 4. 05
conflicts wth Ws. Stat. 8§ 349.24 is also wunavailing. Under
that section, city councils and village and town boards nmay
regul ate and i cense taxis and drivers. Ws. Stat.

§ 349.24(1).* Further, taxis and drivers licensed by any city,

1" Ws. Stat. § 349.24 provides in relevant part:

Authority to license taxicab operators and taxicabs.
(1) The council of any city and every village or town
board may:

(a) Regulate and license chauffeurs and operators of
t axi cabs used for hire;

(b) Regulate and I|icense the taxicab business by
i censi ng each taxicab used for hire;

(c) Prohibit any person from operating any notor
vehicle for taxicab purposes upon the highways of the
city, village or town unless the person is licensed as
a chauffeur and operator and unless the taxicab
business is licensed by the |licensing of each taxicab;

(d) Revoke any license nentioned in this section when
inits judgnment the public safety so requires.
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village or town may not be required to procure such a license
"in any other nmunicipality for the purpose of carrying taxi
passengers for hire from one nunicipality to another."
Ws. Stat. 8§ 349.24(2). The petitioners argue that t he
requi renent under Ordinance 4.05(3)(b)(3) that taxis doing
business at the Airport have an Airport permt conflicts wth
8 349.24(2), and is therefore unenforceable.

157 The petitioners' viewis contrary to the very words of
the statute. As the court of appeals here explained, 8§ 349.24
makes no nention of counties or airports. 295 Ws. 2d 389, 121
Further, Ws. Stat. 8 349.01 provides that words used in chapter
349 are used in the same sense as those words are defined in
Ws. Stat. 8§ 340.01. Section 340. 01(36m states t hat
"*ImMunicipality’ nmeans city, village or town." Nei t her the
county nor the Airport is a municipality under this definition
Thus, t he restrictions in § 349. 24(2) t hat pr event
"municipalities" fromrequiring licenses from taxis and drivers
with licenses from other nunicipalities do not pertain to the
permts required under Odinance 4.05, for neither the County

nor the Airport is a nmunicipality in the rel evant sense.

(2) Any person licensed by any city, village or town
as a chauffeur and operator shall not be required to
procure either a chauffeur's and operator's |icense or
a taxicab license in any other nunicipality for the
purpose of carrying taxicab passengers for hire from
one municipality to another, but this exception does
not permt the chauffeur or operator to operate a
taxicab wholly within the limts of any nmunicipality
in which the chauffeur or operator is not |icensed.
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158 We also agree with the court of appeals that the
purpose of 8§ 349.24 is to allow taxis and drivers to convey
passengers through cities, towns, and villages w thout having to
obtain a Ilicense in each one. 295 Ws. 2d 389, f21. In
contrast, the permt requirenment of Odinance 4.05(3)(b)(3) is
to pronote efficient and safe ground transportation at the
Airport. Regul ations pronoting this goal are wthin the

County's purview under 8 114.14(1) and Town of Lake. 259 Ws. at

231. Thus, we determne that § 349.24 does not conflict wth
O di nance 4. 05.
159 The petitioners' final statutory argunent is based on

8 194.02. That section states:

It is the intent of the legislature to renove the
economc regulations which limt not or carrier
operations in the state. The legislature intends to
let the market pronote conpetitive and efficient
transportation services, while maintaining the safety
regul ations necessary to protect the welfare of the

traveling and shipping public. It is the intent of
the legislature that this chapter be interpreted in a
manner which gives the nost I|iberal construction to
achieve the aim of a safe, conpetitive transportation
i ndustry.

The petitioners maintain that the statenment of intent to pronote
"conpetitive and efficient transportation services" in § 194.02
extends to the regulation of taxis. They argue that the
| anguage  of 8§ 194.02 requires t hat regul ation of any
transportation services be "the m ninmum necessary to achieve the
other goals the legislature has adopted."” Because O di nance

4.05 is not the mnimum regulation necessary to achieve other
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| egi slative goals, the petitioners claim that the Odinance is
unenforceable on the ground that it contradicts § 194. 02.

60 Their argunent, however, is belied by the express
scope of chapter 194. The very first subsection of the chapter,
8§ 194.01(1), specifically excludes taxis from the definition of

"commmon notor carrier." |t states:

"Common notor carrier"” nmeans any person who holds
hinmself or herself out to the public as willing to
undertake for hire to transport passengers by notor
vehicle between fixed end points or over a regular
route upon the public highways or property over
regular or irregular routes upon the public highways.
The transportation of passengers in taxicab service

shall not be construed as being that of a
conmon notor carrier.

(Enmphasi s added.) The other two types of vehicles covered by
the section ("contract notor <carrier"” and "private notor
carrier") do not include taxis, for both are defined as
transporting property rather than passengers.!®

161 The petitioners argue that § 194.02's statenent of
intent "to let the market pronote conpetitive and efficient
transportation services" is not specific to notor carriers, and
therefore applies to regulations regarding taxis. However, that
statenment follows a sentence specifically stating that the
intent of the legislature is to renove regulations "which limt

nmotor carrier operations" (enphasis added). Thus, one sentence

in a statenment of legislative intent refers to "transportation

services," while the rest of the chapter expressly excludes

18 Ws. Stat. 8§ 194.01(2), (11).
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taxis from its scope. This is sinply not a sufficient
foundation to conclude that any regulation of taxis nmust be the
| east restrictive to conpetition consistent wth |legislative
goals, as the petitioners claim W therefore determ ne that
the Ordi nance does not conflict with § 194.02.

62 Accordingly, we conclude that the requirenent under
Ordinance 4.05 that taxis have one of a I|limted nunber of
permts in order to do business at the Airport does not conflict
wth Ws. Stat. 88 133.01, 349.24, or 194.02. Section 133.01
does not give rise to an independent cause of action, § 349. 24
does not apply to counties or airports, and taxis are explicitly
excluded fromthe scope of chapter 194.

163 Finally, the petitioners assert that the restriction

on prearranged taxi service in Odinance 4.05 1is an
unconsti tuti onal interference W th interstate conmmer ce.
However, it 1is fundanental that a court should not reach a
constitutional question unless it is essential to the
determ nation of the case before it. Kol | asch v. Adanany, 104

Ws. 2d 552, 561, 313 N W2d 47 (1981). Because we determ ne
that by prohibiting taxis without A rport permts from accepting
prearranged fares, O di nance 4.05 conflicts with § 114.14 and
to that extent is invalid and unenforceable, we do not reach the
constitutional question.
\Y

64 In sum we determine that Odinance 4.05, which
prohibits taxis without Airport permts from making prearranged
pi ckups, conflicts with the requirenent under § 114.14 that the
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public have equal access to airport services, and to that extent
is invalid and wunenforceable. However, we determne that
Ordinance 4.05 does not <conflict with Ws. Stat. 88 133.01,
349. 24, and 194.02. Because our decision rests on statutory
gr ounds, we do not reach the question of whether the
restrictions on prearranged taxi service in Odinance 4.05
inpermssibly interfere with interstate commerce. Accordi ngly,
we reverse the court of appeals, and remand the cause to the
circuit court wth instructions to vacate the judgnents of
convi cti on.

By the Court.—+the decision of the court of appeals is

reversed and the cause is remanded to the circuit court.
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165 DAVID T. PROSSER, J. (di ssenting). This case
interprets M | waukee  County's power to regulate ground
transportation at Cener al Mt chel | | nt er nat i onal Ai rport.
Al though | mght seek changes to M| waukee County's O dinance
4.05 if 1 were a nenber of the MIwaukee County Board, this
court should not force changes to the ordinance unless there is
very clear proof that the ordinance is invalid. Because | am
not persuaded that the petitioners have satisfied their burden
to establish invalidity, | respectfully dissent.

I

66 The Wsconsin Legislature has given |ocal governnents
broad powers to “"construct, inprove, equip, mintain and
operate"™ an airport. Ws. Stat. § 114.14(1). "The governing
body of a city, village, town or county my adopt regulations,
and establish fees or charges for the use of such airport." Id.

67 Pursuant to the authority granted to M Iwaukee County
by this statute, the County Board adopted M |Iwaukee County

Ordi nance 4.05. The ordinance provides in part:

(1) Purpose. The purpose and intent of this
section is to regulate all commer ci al gr ound
transportation including prereserved (reservation)
service, by the issuance of permt(s) to both those
owni ng or operating a commercial ground transportation

service and t hose driving commer ci al gr ound
transportation vehi cl es at Cener al M t chel
| nt ernati onal Airport. Prereserved (reservation)

service neans ground transportation that is contracted
for prior to the actual tinme passengers are picked up.

(3) Taxicabs.
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(a) Definition. "Taxicab" under this section is
a nmotor vehicle regularly engaged in the business of
carrying passengers for hire, with heating and air
conditioning, be in good operating condition, netered,
and not operated on an affixed route.

(b) License, permts, fees.

(1) An owner or operator of a taxicab shal
not do business or attenpt to do business on
General Mtchell International Airport unless
such owner or operator has been |icensed as owner
or operator of a taxicab business by any city,
village or town consistent with Ws. Stats. 8§
349.24, and unless such license remains in full
force and effect.

(3)(a) On and after Septenber 1, 1990, taxicab
owner permts wll be issued only to those owners
whose vehicl e(s) have been permtted during the period
Cctober 1, 1989, through July 5, 1990. Taxi cab owner
permts nmust be renewed and remain in full force and
effect on a continuous basis, in accordance wth
subpar agraph (b) bel ow. In the event an owner does
not renew the taxicab owner permt prior to the annua
dates prescribed herein below, that owner shal
forfeit his/her privilege to operate at the airport.
At such tine that the total nunber of taxicab permts
i ssued decreases below fifty (50), additional permts,
to maintain the total issued at fifty (50), wll be
issued to those taxicab owners who are on the waiting
l'ist. Permts wll be issued based upon date of
request on the waiting |list. In the event of
extraordinary circunstances, i.e. large conventions,
inclement weather or inability of the permtted
taxicab fleet to neet imedi ate passenger demand, the
airport director or his/her designated representative
is authorized to request tenporary taxicab service

from |ocal provi ders in order to neet such
extraordi nary demand. Additional taxicabs will follow
all policies, rules and regulations pertaining to the
operation of t axi cabs at Gener al M t chel

I nternational Airport.
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(5) Any person who is not in possession of the
necessary permts required under this section and who
operates a taxicab at GCeneral Mtchell Internationa
Airport in such a mnner as to constitute doing
business, or who attenpts to do business thereon

shall, wthout limtation because of enuneration, be
deened to be in violation of chapter 4 of the Code. A
t axi cab driver entering upon CGener al M t chel

| nt er nat i onal Ai rport for the sole purpose of
di scharging a taxicab patron at said airport shall not
be deened to be doing business thereon if, after
di scharging said passenger, he/she shall inmediately
| eave the airport prem ses.

M | waukee County, W, Code of General Odinances, ch. 4 (2006)
(enphasi s added).

168 Persons challenging this ordinance have a heavy
bur den. The police power of the state, exercised by
muni cipalities under the authority of the legislature, extends
to the public safety, health, norals, and general welfare.

H ghway 100 Auto Weckers, Inc. v. Cty of Wst Alis, 6

Ws. 2d 637, 643, 96 N W2d 85 (1959), rehearing denied, 6

Ws. 2d 637, 97 N W2d 423 (1959). The police power enbraces

regul ations designed to pronote the public convenience or

gener al prosperity. Courtesy Cab Co. V. Johnson, 10
Ws. 2d 426, 432, 103 N.W2d 17 (1960). "This court has often
recogni zed the principle that the court will not interfere with

the exercise of police power by a nunicipality unless the

illegality of +the exercise is clear." H ghway 100 Auto

Weckers, 6 Ws. 2d at 643. "If there are any reasons which can
fairly have weight, the reasons for a given ordinance are for

the |l egislative body and not for the courts.” Courtesy Cab, 10

Ws. 2d at 432.



No. 2005AP2686 & 2005AP2687. dtp

169 The county "does not have the burden of proving the
validity of its ordinance . . . . Rat her, [a challenger] has

the burden of showing its invalidity." State ex rel. B na

Brith Found. v. Walwrth County Bd. of Adjustnent, 59

Ws. 2d 296, 307, 208 N W2d 113 (1973). "[Where a munici pal
body enacts regul ations pursuant to authority expressly granted,
all presunptions are in favor of its validity, and any person
attacking it nust make the fact of its invalidity clearly

appear." State ex rel. Newman v. Pagels, 212 Ws. 475, 250 N W

430 (1933).

170 The majority opinion carefully explains the history
and purpose of the County ordinance. See mmjority op., 117, 8,
9, 11, 32, 33, 34, 35, 36, and 37. This is sunmarized well in

the foll ow ng sentences:

Since the adoption of Odinance 4.05, t he
problens of the open system have abated. The tinme
that taxis nust wait for fares has decreased, and the
time that passengers nmust wait for curbside taxi

service has decreased. The cap on taxi permts has
reduced the congestion problens, and taxis no |onger
spill into the Airport roadway to create a hazard for
other Airport traffic.

Id., 11.

71 Surprisingly, the mjority invalidates the ordinance
in part in spite of this success.
I
72 To support their attack on Ordinance 4.05, petitioners
point to Ws. Stat. 8§ 114.14(3)(b)1.: "(b) The exercise of
authority by the airport comm ssion under par. (a) shall be

subject to all of the following conditions: 1. The public may in

4
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no case be deprived of equal and uniform use of the airport.”

(Enmphasi s added.) They contend that Odinance 4.05(3)(b)(5),
prohibiting the operation of a taxicab at General Mtchell
International Airport without a permt, violates the statutory
rule on "equal and uniform use of the airport” if the taxicab
nmerely picks up passengers on a "prearranged"” or "prereserved"
basis. They argue that it is not within the County's authority
to treat taxis wthout permts differently from |uxury
I i mousi nes (which are not required to have airport permts) wth
respect to providing prearranged service at the Airport. See
majority op., Y19.

173 They also argue that it is not within the County's
authority to require taxis to have one of a limted nunber (50)
of Arport permts to do business at the Airport. Id.
According to petitioners, "[f]lorbidding the provision of
[ prereserved] service [by taxis without permts] serves only to
protect the favored 50 M I waukee taxis and the providers of nore
expensi ve prereserved services from conpetition."”

174 Before responding to these argunents, it is helpful to
understand the history of the |anguage at issue. The present
sentence, "The public may in no case be deprived of equal and
uniform use of the airport,” Ws. Stat. 8§ 114.14(3)(b)1., first
appeared in our statutes in slightly different form in 1943.
See 8§ 15, ch. 269, Laws of 1943. Newy created 8 114.14(3) gave
airport commssions certain powers, including the power to
"contract with private parties for the operation of the airport,

including all necessary arrangenents for the inprovenent and

5
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equi pnent and successful operation thereof. Provided, that in
no case shall the public be deprived of equal and uniform use of
the airport.”" Ws. Stat. 8§ 114.14(3) (1943).

175 Legislative Reference Bureau drafting records for 1943
S.B. 123, the source of Chapter 269, do not explain this
provi so. Al though the drafting records are inconplete, they
show that the bill went through significant drafting changes
before introduction. At sone point, the bill drafter appears to
have borrowed |anguage from the Uniform Airports Act,
pronmul gated by the National Conference of Conmm ssioners on
Uniform State Laws in 1935.

176 For instance, Section 5 of the Uniform Airports Act

reads in part:

Section 5. Authority to Equip, Inprove, Establish
Fees and Charges and Lease.—Counties, nunicipalities,
or other political subdivisions of this state which
have established or nmay hereafter establish airports
or landing fields, or which acquire, |ease, or set
apart real property for such purpose or purposes, are
her eby aut hori zed:

(a) to construct, equip, inprove, nmaintain, and
operate the sane, or to vest authority for the
construction, equipnment, inprovenent, naintenance, and
operation thereof, in an officer, board or body of
such political subdivision

(c) to lease for a termnot exceeding [ ] years
such airports or landing fields to private parties for
operation, or to l|lease or assign for a term not
exceeding [ ] years to private parties for operation
space, area, inprovenents, and equipnment on such
airports or landing fields, provided in each case that
in so doing the public is not deprived of its
rightful, equal and uniform use thereof.

6
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Handbook of the National Conference of Conm ssioners on Uniform
State Laws and Proceedings of the Forty-Fifth Annual Conference,
Uniform Airports Act 216-17 (1935) (enphasis added).? The
under scor ed wor ds wer e substantially i ncor por at ed into
Ws. Stat. § 114.14(3) (1943).

177 Admttedly, the |anguage of our statute is sonewhat
broader than the |anguage of the uniform |aw. This helps to

explain the coment in Wissow v. Gaida, 251 Ws. 328, 331, 29

N.W2d 42 (1947), that "no distinction between private or
personal and comrercial use can be read into the clear words of
the statute.” Yet, the Wssow decision—which is vital to
petitioners' argunment—was influenced by nore than the |anguage
of the statute. Both the statute and Wissow were influenced by
cont enporary practices.

178 In a 1941 article, John M Hunter, Jr., an attorney
for the Cvil Aeronautics Administration of the United States

Depart ment of Comrerce, wrote:

The principal |egal developnents of interest in
the field of airport operation during the |ast year
[1940] were with regard to the leasing of nmunicipal
airports or airport facilities to private persons and
the grant by cities of airport operating privileges.
These devel opnents included the adoption of several
city resolutions authorizing airport |eases and grants
of privileges and concessions .

In addition to these developnents, there have
been three cases in which informal conplaint has been
made to the Civil Aeronautics Authority of violation
of the exclusive right provision of Section 303 of the

! See also Ga. Code Ann. § 6-3-25(3) (1995); S.C. Code Ann.
8§ 55-9-190(3) (1992); Uah Code Ann. 8§ 72-10-207(1)(c) (2001).

7
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Civil Aeronautics Act of 1938, which reads: "There
shall be no exclusive right for the use of any |anding
area or air navigation facility wupon which Federa
funds have been expended.” In all of these cases the
conplaint was that the city in question had granted a
private operator an exclusive right to conduct
commercial flying activities at the municipal airport,
i ncluding operation of a flying school and a charter
flying service.

John M Hunter, Jr., Airport Legal Devel opnents of Interest to

Muni ci paliti es—3940, The Journal of Ar Law and Comerce 153

(Vol . XI'l, 1941) (citation omtted).

179 Hunter's article was prescient, for it anticipated the
very facts of the Wissow case. Wissow entered into a lease to
operate the Shawano Municipal Airport and to "have sole charge
of said airport.”™ Wissow, 251 Ws. at 329-30. Gaida, who owned
an aircraft sales conpany on adjacent |and and had regularly
used the airport for landing and taking off, continued to use
the airport to give "flying instructions and taxi service"
(likely nmeaning air charter service). Id. at 330. Wissow
sought an injunction to bar such use, claimng that Gaida was
forceably taking Wissow s rights under the contract and causing
him "great loss in profits and earnings." Id. This court
reversed the circuit court and denied the injunction. It cited
the procedural posture of the case as well as the |anguage of
the statute, then added: "The final answer to the inmmediate
guestion must be arrived at in the light of this determ nation

that [Wissow s] right to equitable relief does not exist. W do

not deci de whether a cause of action at law nmay exist." 1d. at

331 (enphasi s added).
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80 Thus, close exam nation of the Wssow case suggests
that petitioners may be reading too nuch into it. A 1958
opinion of the Wsconsin Attorney GCeneral presents a nore
bal anced discussion of the law on airport contracts. The

Attorney Ceneral concluded in sumary:

Were the county is the owner and operator of an
airport it can lawmfully lease space in its termna
building to a car rental agency upon the condition
that it will not |ease space to any other car rental
agency, but it is doubtful whether it can lawfully
exclude other rental agencies from soliciting business
in the airport or termnal unless such regulation can
be shown to be necessary for the convenience of the
flying public or the efficiency of the operation of
the airport.

47 Op. Att'y Gen. 29 (1958).

81 An annotation at 40 A L.R 2d 1060 (1955) ("Validity,
construction, and operation of airport operator's grant of
exclusive or discrimnatory privilege or concession") cites
several cases uphol ding exclusive ground transportation service
contracts at public airports. Thus, it is difficult to believe
that the Wsconsin Legislature intended to hanstring the
operation of Wsconsin airports by prohibiting the reasonable
regul ati on of conpetition.

182 This background has a direct relationship to
petitioners' argunent that a 50-permit limt on taxicabs at the
Airport violates Ws. Stat. 8§ 114.14(3)(b)1. If Ml waukee
County may not I|imt the nunber of taxicab permts at its
Airport, it is hard to see how it can limt the nunber of other

service providers and vendors by regulation or contract.
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183 dCdearly, Qality Cab, which enploys WIlianms and
Hegney, is not the only taxicab conpany in the region that my
wi sh to conduct a prereserved pick up and return business if an
Airport permt is not required. Hence, the mmjority opinion
appears to be forcing MIwaukee County to return to an open
system This would be a substitution of judicial policy for
county regul ation.

184 M I waukee County Odinance 4.05 is a conprehensive,
detail ed ordinance. It governs taxicabs (subsection 3), in-
county shuttle service (subsection 4), out-of-county shuttle
service (subsection 5), luxury |Ilinousines (subsection 6),
courtesy cars (subsection 7), and buses (subsection 8), as well
as car and truck rentals (subsection 9). The ordi nance
addresses prereserved service for taxicabs (4.05(3)(f)(7)), out-
of -county shuttle service (4.05(5)(a)), and luxury |inousines
(4.05(6) (a)(2)).

185 The kind of prereserved taxicab service, wthout
permt, contenplated by the majority wll be in direct
conpetition against (1) taxicabs wth permts; (2) in-county
shuttle service under negotiated contract and permt; and (3)
out-of-county shuttle services that have paid for permts.
Traffic congestion, fairness to permt holders, reliable service
to the public, and revenue to the County all factor into the
present regul atory schene.

86 Unaccountably, the majority opinion faults the County
for not anticipating and countering every argunment the majority

adduces in favor of open conpetition for prereserved taxicab

10
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servi ce. See, e.g., mgjority op., 139. After all, the County
does not have the burden of proving the wvalidity of its
or di nance. The mpjority's assunption that there will be no
longer wait tinme if non-permtted taxis are able to retrieve
prearranged fares at the Airport is, frankly, unrealistic.
Passengers get out of their taxicabs when the cabs arrive at the
Ai rport. Passengers get into their taxicabs after their planes
arrive at the Airport and after they have picked up any |uggage.
No extra wait tine? Even the residents of Lake Wbegon would
smle at the suggestion that planes are never |late and |uggage
is never delayed or |lost at General Mtchell International
Ai rport.

187 As for arbitrary discrimnation, petitioners nmake nuch
of the fact that Iluxury linmousines are not required to have
permts. This distinction appears to be based upon federal |aw,
which prohibits |ocal governnents from requiring a license or
fee for <certain notor vehicles providing prearranged ground
transportation service. See 49 U S.C. § 14501(d).? Conplying

with federal law is not being arbitrary.

249 U S.C. § 14501(d) (1955), reads as foll ows:
(d) Pre-arranged ground transportati on. —

(1) In general . —No State or political
subdi vi sion thereof and no interstate agency, or other
political agency of 2 or nore States shall enact or
enforce any law, rule, regulation, standard or other
provi sion having the force and effect of law requiring
a license or fee on account of the fact that a notor
vehi cl e IS provi di ng pre-arranged gr ound
transportation service if the nmotor carrier providing
such service—

11
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188 M I waukee County O dinance 4.05(3) is defensibl
applied in these citations. Because the nmgjority
otherwi se, | respectfully dissent.

JR,

87.dtp

e as

hol ds

189 | am authorized to state that Justice LOU S B. BUTLER,

j oins this opinion.

(A neets al | appl i cabl e regi stration
requi renments under chapter 139 for the interstate
transportati on of passengers;

(B) neets al | applicable vehicle and
intrastate passenger licensing requirenments of the
State or States in which the notor carrier is

domciled or registered to do business; and

(© is providing such service pursuant to a
contract for—

(1) transportation by the notor carrier
from one State, including internmediate stops, to a
destination in another State; or

(1i) transportation by the notor carrier
from one State, including internmediate stops in
another State, to a destination in the original State.

12
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