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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2005AP2837
(L.C. No. 2004CV846)

STATE OF W SCONSI N ) I N SUPREME COURT

Trinity Petroleum Inc.,
Pl aintiff-Respondent, Fl LED

V.
JUL 6, 2007

Scott G| Conpany, Inc.,

David R Schanker

Def endant - Appel | ant - Peti ti oner. derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
publ i shed decision of the court of appeals affirmng the order
of the circuit court for Wukesha County, Janes R Keiffer,
Judge.! The circuit court denied Scott O Conpany, Inc.'s (the
defendant's) notion for sanctions against Trinity Petroleum
Inc. (the plaintiff) for alleged frivolous commencenent and

mai nt enance of a | awsuit.

L' Trinity Petroleum lInc. v. Scott Q| Co., 2006 W App 219,
296 Ws. 2d 666, 724 N.W2d 259.
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12 At issue in this case is the application of new Ws.
Stat. 8 (Rule) 802.05 (2005-06) to the present litigation.

13 This court adopted new Ws. Stat. 8 (Rule) 802.05
(2005-06), pursuant to its rule-making authority under Ws.
Stat. 8§ 751.12 (2005-06), by Suprene Court Order 03-06 on March
31, 2005.2 Supreme Court Order 03-06 repealed both Ws. Stat
88 802.05 and 814.025 (2003-04), and recreated Ws. Stat.
8 (Rule) 802.05 (2005-06). The effective date of the new rule
was July 1, 2005.® On the effective date of the new rule the
defendant's notion for summary judgnent had not yet been deci ded
by the circuit court. After the effective date of the new rule,
the circuit court granted the sunmary judgnment notion in favor
of the defendant, and the defendant nade oral and witten
notions to inpose sanctions against the plaintiff for frivolous
conduct, relying on fornmer Ws. Stat. 88 802.05 and 814.025
(2003-04).

14 W are asked to determne whether new Ws. Stat.
8 (Rule) 802.05 (2005-06) should be applied retroactively to the
i nstant case. I nherent in this question are two iSsues: (1)
whet her the new rule has retroactive application, and (2) if the
new rule has retroactive application, whether the instant case
falls within an exception to retroactive application.

15 The circuit court in the instant case determ ned as a

matter of law that the new rule, Ws. Stat. 8§ (Rule) 802.05

2 Supreme Court Order 03-06, 2005 W 38, 278 Ws. 2d xiii.

S 1d. at xiv.
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(2005-06), had retroactive application, wthout exception, and
further determned that because the defendant did not and could
not conply with the "safe harbor"™ notice provision, no sanctions
woul d be i nposed. In light of 1its conclusion of |l|aw, the
circuit court did not determne in the instant case whether
retroactive application of the new rule inpaired contract
rights, disturbed vested rights, or inposed an unreasonable
burden on a party in the instant case and did not make final and
conclusive findings on whether the plaintiff had either
commenced or maintained a frivol ous action.

16 The court of appeals affirned the order of the circuit
court denying the defendant's notion for sanctions, based on
sim |l ar reasoning.

17 For the reasons set forth, we hold, like the circuit
court and the court of appeal s, t hat new Ws. St at .
8 (Rule) 802.05 (2005-06) is a procedural rule and that
procedural rules generally have retroactive application. e
conclude that new rule Ws. Stat. 8 (Rule) 802.05 (2005-06) is
not to be applied retroactively when the new rule dimnishes a
contract, disturbs vested rights, or inposes an unreasonable
burden on the party charged with conplying with the new rule's
requi renents.

18 We therefore reverse the decision of the court of
appeals and the order of the circuit court. These courts erred
as a mtter of Jlaw in holding that new rule Ws. Stat.
8 (Rule) 802.05 (2005-06) had retroactive application without
exception. W remand the cause to the circuit court for further

3
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proceedi ngs consistent with this opinion. The circuit court
nmust determ ne whether retroactive application of new Ws. Stat.
8 (Rule) 802.05 (2005-06) inposes an unreasonable burden on a
party who nust conply with the procedural requirements of the
new rul e. After determ ning which provision—either Ws. Stat.
§ (Rule) 802.05 (2005-06) or 8§ 802.05 and 814. 025 (2003-04) —to
apply using the unreasonable burden standard, the circuit court
must determne wunder the applicable provision whether the
plaintiff engaged 1in frivolous conduct in commencing or
mai ntaining the lawsuit and what sanctions, if any, should be
i nposed on the plaintiff.
I

19 This review arises from the circuit court's order
denying the defendant's notion for sanctions against the
plaintiff for comencing and maintaining a frivolous |awsuit.
The procedural posture of the case for purposes of deciding the
issue on review, the retroactive application of Ws. Stat.
8 (Rule) 802.05 (2005-06), is set forth below and is not in
di sput e.

110 The parties entered into a five-year witten contract
pursuant to which the plaintiff would transport the defendant's
petrol eum products to the defendant's custoners. According to
contract ual provisions, the defendant could termnate the
contract with 60 days' notice if the plaintiff failed to perform
to the "custoner's satisfaction."

111 On February 6, 2004, the defendant formally notified
the plaintiff that, pursuant to its rights under the contract,

4
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it was termnating the contract because it was not satisfied
with the plaintiff's performance; the defendant explained that
it had received several conplaints fromits custoners about the
plaintiff's poor service in delivering petrol eum products.

112 On April 6, 2004, the plaintiff filed suit against the
defendant alleging breach of contract. The parties disagreed
about the nmeaning of the phrase "custoner's satisfaction” in the
contract. In its responsive pleadings, the defendant did not
raise any 1issue of frivolousness. The defendant, however,
contends that at subsequent stages of the proceeding it alerted
the plaintiff of its belief that the comencenent and
mai nt enance of the action were frivolous.*

13 The defendant submtted interrogatories and docunent
requests to the plaintiff, beginning in Decenber 2004, to prove
that even under the plaintiff's own contractual interpretation
the plaintiff did not have a viable case for breach of contract.

1214 On April 5, 2005, the defendant noved for summary
judgnment against the plaintiff. The circuit court initially
scheduled the hearing on the defendant's notion for sunmary
judgnment for June 6, 2005. This hearing was postponed, however,

until July 5, 2005, in order to accomodate the receipt of

* The defendant points to its assertions that the |awsuit
was frivolous in its nediation statement in March 2005, in its
response to the plaintiff's notion to quash the defendant's
nmotion to conpel in April 2005, in its brief in response to the
plaintiff's nmotion to quash in April 2005, in the defendant's
pretrial report of April 5, 2005; and in the hearing on My 16,
2005 on the plaintiff's notion to quash.
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transcripts from a deposition taken on My 27, 2005.° The
defendant blanes the plaintiff for this delay. A letter
submtted by the defense counsel to the circuit court states
however, that both parties requested this postponenent.®

15 Wile the litigation in the instant case was before
the circuit court, this court issued Suprene Court Order 03-06
on March 31, 2005, changing the rules governing sanctions for
frivolous conduct. Effective July 1, 2005, Ws. Stat. 88 802.05
and 814. 025 (2003-04) wer e repeal ed and W s. Stat.
8 (Rul e) 802.05 (2005-06) was adopt ed.

116 At the conclusion of the sunmary judgnent hearing on
July 5, 2005, the circuit court granted summary judgnent in

favor of the defendant, ’

and the defendant orally noved for costs
and reasonable attorney fees, <claimng that the plaintiff

frivolously comenced and nmintained its claim against the

®> This deposition had been schedul ed for an earlier date but
was delayed to accommpdate an ultimately unsuccessful notion
brought by the plaintiff to quash the deposition.

® The letter drafted by defense counsel, dated May 27, 2005,
and addressed to the Honorable Janmes R Keiffer, reads in
rel evant part: "Because the deposition transcripts would not be
available by the Tuesday date, and such a short time frame
before the reply brief due date, both counsel asked your clerk
for a new hearing date. She conplied and changed the June 6,
2005 summary judgnment hearing date to July 5, 2005, at 10:00
a.m" The letter continues, "By mutual agreenent of counsel
and with the court's approval, we are thus requesting that the
summary judgnent briefing schedul e be changed based upon the new
hearing date of July 5."

" The plaintiff does not challenge the circuit court order
granting sunmary judgnment as part of the instant proceedi ngs and
its validity is therefore not before the court.
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def endant . The circuit court refused to grant the defendant's
oral notion, concluding that the notion was not properly before
it. The circuit court, however, invited the defendant to file a
witten notion for sanctions. Specifically, the circuit court
stated: "If Scott GOl [the defendant] w shes to renew that
request saying that in its opinion it believes this action was a
frivolous matter and they are then continuing to ask the court
to inpose costs, they can file that notion at the appropriate
time .

17 The defendant filed a witten notion for inposition of
sanctions (costs and reasonable attorney fees) on July 21, 2005,
after the effective date of new rule Ws. Stat. 8 (Rule) 802.05
(2005-06) . The defendant argued that, in |light of the
contract's clear terns and the nunerous custoner conplaints, the
plaintiff frivolously comenced and maintained its lawsuit. The
def endant grounded its witten notion for sanctions on forner
Ws. Stat. 88 802.05 and 814.025 (2003-04). The defendant's
motion did not nention Suprene Court Oder 03-06 repealing
former 88 802.05 and 814.025 (2003-04) and recreating Ws. Stat.
8 (Rule) 802.05 (2005-06).

18 The circuit court heard argunents on August 29, 2005
on the defendant's witten notion for sanctions. The circuit
court concluded that "the new 802.05 applied in this case" and
that the defendant had to conply with the "safe harbor" notice
provi sion. Because the defendant had not conplied and could not
conply with the "safe harbor"™ notice provision, the circuit
court denied the defendant's notion for sanctions.

7
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119 On appeal, the court of appeals affirmed the circuit
court's order denying the defendant's notion for sanctions,
holding that new Ws. Stat. 8 (Rule) 802.05 (2005-06) was a
procedural rule with retroactive application and that sanctions
could not be granted because the defendant had not conplied and
could not conply with its "safe harbor" notice provisions.?

120 Court of Appeals Judge Daniel P. Anderson dissented
fromthe court of appeals decision. Judge Anderson agreed with
the majority that new Ws. Stat. 8 (Rule) 802.05 (2005-06) is a
procedural rule. He did "not agree that it is to be applied
retroactively under the particular facts of this case."? Judge
Anderson concluded that the new rule's "retroactive application
woul d i npose an unreasonable burden upon the adm nistration of

O  Just as amendnents

the judicial system and [the defendant]."?!
to Federal Rules of GCvil Procedure Rule 11 should not be
applied retroactively if not "just and practicable,” the dissent
reasoned that the 2005 recreation of Ws. Stat. 8 (Rule) 802.05
(2005-06) should not be applied retroactively if the anended
version inposed an unreasonable burden on the party that has to
conply with the procedural requirenents.
[

121 We begin our inquiry with a review of the provisions

governing sanctions for frivolous clains. When the plaintiff

8 Trinity, 296 Ws. 2d 666, 7125, 28, 35-36.
°1d., 137.

101 4.
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commenced its action for breach of contract in April 2004, two
provi sions governed sanctions for comencing and nmaintaining
frivolous actions: Ws. Stat. 88 802.05 and 814. 025 (2003-04).
22 Wsconsin Stat. § 802.05 (2003-04) was adopted as a
court rule regulating pleading, practice, and procedure. Before
it was recreated in 2005, it required in relevant part that
pl eadi ngs, notions, and other papers had to be signed by an
attorney or party and that such signature certifies "that to the
best of the attorney's or party's know edge, information and
belief, forned after reasonable inquiry, the pleading, notion or
other paper is well-grounded in fact and is warranted by
existing law or a good faith argunent for the extension,

modi fication or reversal of existing |aw . nil

1 Former Ws. Stat. § 802.05(1)(a) (2003-04) provided in
full:

Every pleading, notion or other paper of a party
represented by an attorney shall contain the nane,
state bar nunber, if any, telephone nunber, and
address of the attorney and the nane of the attorney's
law firm if any, and shall be subscribed with the
handwitten signature of at |east one attorney of
record in the individual's nane. A party who is not
represented by an attorney shall subscribe the
pl eading, notion or other paper wth the party's
handwitten signature and state his or her address.
Except when ot herwi se specifically provided by rule or
statute, pleadings need not be verified or acconpanied
by affidavit. The signature of an attorney or party
constitutes a certificate that the attorney or party
has read the pleading, notion or other paper; that to
the best of the attorney's or party's know edge,
information and belief, formed after reasonabl e
inquiry, the pleading, notion or other paper is well-
grounded in fact and is warranted by existing law or a
good faith argunent for the extension, nodification or

9
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23 This provision also authorized a circuit court to
order sanctions for a violation of any of these statutorily
i nposed duti es. Sanctions were for the comencenent of a
frivolous action and were in the discretion of the court.'® The
sanction inposed by the circuit court "may include an order to
pay to the other party the anount of reasonable expenses
incurred by that party because of the filing of the pleading,

motion or other paper, including reasonable attorney fees."®

reversal of existing law, and that the pleading,
nmotion or other paper is not used for any inproper
purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation
If a pleading, notion or other paper is not signed, it
shall be stricken unless it is signed pronptly after
the omssion is called to the attention of the pleader
or novant. If the court determ nes that an attorney
or party failed to read or nake the determ nations
required wunder this subsection before signing any
petition, notion or other paper, the court may, upon
motion or upon its own initiative, i npose an
appropriate sanction on the person who signed the
pl eadi ng, notion or other paper, or on a represented
party, or on both. The sanction may include an order
to pay to the other party the anount of reasonable
expenses incurred by that party because of the filing
of the pleading, notion or other paper, including
reasonabl e attorney fees.

201n this regard, fornmer Ws. Stat. § 802.05(1)(a) (2003-
04) provided in pertinent part:

If the court determnes that an attorney or party
failed to read or nmake the determ nations required
under this subsection before signing any petition,
notion or other paper, the court may, upon notion or
upon its own initiative, i npose an appropriate
sanction on the person who signed the pleading, notion
or other paper, or on a represented party, or on both.

13 Ws. Stat. § 802.05(1)(a) (2003-04).

10
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24 Wsconsin Stat. 8§ 814.025 (2003-04) governed sanctions
for comrencing or continuing a frivolous action, counterclaim
defense, or cross claimand thus overlapped with 8 802.05 (2003-
04) regarding the comencenent of a frivolous action. Section
814.025 (2003-04) provided in relevant part that the circuit
court shall award the successful party costs and reasonable
attorney fees if the circuit court finds at any tine of the
proceedi ngs, including at the conclusion of the case, that an
action, counterclaim defense or <cross claim comenced or
continued by a party is frivolous.®™ In adopting subsection (4)
of 8§ 814.025 (2003-04) in 1988, the Ilegislature explicitly
provided that "[t]o the extent s. 802.05 [2003-04] is applicable
and differs from [s. 814.025], s. 802.05 applies."?® The

legislative intent as clearly expressed in the text was to have

4 Jandrt ex rel. Brueggeman v. Jerome Foods, Inc., 227
Ws. 2d 531, 547, 597 N wW2d 744 (1999) ("Both 88 802.05 and
814.025 authorize a circuit court to sanction a party for
comencing a frivolous action, while 8 814.025 alone authorizes
the inposition of sanctions upon a party naintaining a frivol ous
action.").

15> Wsconsin Stat. § 814.025(1) (2003-04) provided as
foll ows:

If an action or special proceeding comenced or
continued by a plaintiff or a counterclaim defense or
cross conplaint comenced, used or continued by a
defendant is found, at any tinme during the proceedings
or upon judgnent, to be frivolous by the court, the

court shall award to the successful party costs
determned under s. 814.04 and reasonable attorney
f ees.

1 Ws. Stat. § 814.025(4) (2003-04).

11
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8 814.025 conplenent 8 (Rule) 802.05 and to have 8§ (Rule) 802.05
be the governing provision.

125 As we explained previously, effective July 1, 2005,
Suprene Court Order No. 03-06 repealed Ws. Stat. 8§ 814.025
(2003-04) in its entirety! and repealed and recreated § 802.05
(2003-04) as Ws. Stat. 8 (Rule) 802.05 (2005-06).

126 The new rule, Ws. Stat. 8§ (Rule) 802.05 (2005-06),
differs from the previous provisions governing sanctions for
frivol ous conduct, Ws. Stat. 88 802.05 and 814.025 (2003-04),
in several respects. Rel evant to the instant case are two
changes in new Ws. Stat. 8 (Rule) 802.05 (2005-06).

127 First, new Ws. St at . 8 (Rule) 802.05 (2005-06)
includes a "safe harbor" notice provision. A party alleging

frivol ous conduct and seeking sanctions nust serve on the non-

7 The court explained its repeal of Ws. Stat. § 814.025
(2003-04) as foll ows:

In response to the concerns regarding our decision to
repeal s. 814.025, we note that in April 1988, the
| egi sl ature adopted subsection (4) to s. 814.025 to
explicitly provide that, "to the extent s. 802.05 is
applicable and differs from this section, s. 802.05

applies.” As we revise s. 802.05, we heed the
legislative directive; the differences between these
two provisions have engendered confusion. The

| egislature has indicated that to the extent the two
provisions differ, Ws. Stat. (Rule) § 802.05 should
control. Therefore, in order to prevent confusion for
l[itigants and the courts, as we repeal and recreate s.
802.05, we also repeal s. 814.025. We concl ude that
this repeal is in keeping wth the legislative
directive set forth in s. 814.025(4).

Suprene Court Order 03-06, 278 Ws. 2d at xiii-xiv.

12
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nmoving party its motion for sanctions at |east 21 days before
filing the notion with the circuit court, providing the non-
nmoving party an opportunity to correct or withdraw its allegedly
of fendi ng paper. The notion for sanctions may not be filed with
the circuit court unless within 21 days the non-noving party
does not withdraw or appropriately correct the offending natter

This part of 8 (Rule) 802.05(3)(a)l. (2005- 06) states in

rel evant part as foll ows:

A notion for sanctions under this rule shall be nmade
separately from other notions or requests and shall
describe the specific conduct alleged to violate sub.
(2). The notion shall be served as provided in s.
801.14, but shall not be filed with or presented to
the court unless, within 21 days after service of the
motion or such other period as the court nmay
prescribe, the challenged paper, claim def ense,
contention, allegation, or denial is not wthdrawn or
appropriately corrected.

128 Second, sanctions, including costs and reasonable
attorney fees, are no longer nmandatory upon a circuit court's

finding of frivolousness.'® Fornmer Ws. Stat. § 802.05 (2003-04)

8 New Ws. Stat. § (Rule) 802.05 (2005-06) now provides
that "[i]f, after notice and a reasonable opportunity to
respond, the court determ nes that sub. (2) has been violated,
the court may inpose an appropriate sanction upon the attorneys,
law firns, or parties that have violated sub. (2) or are
responsible for the violation . . . ." Ws. Stat. 8 (Rule)
802. 05(3) (2005-06).

This sanction may include attorneys fees: "[ T] he sanction
may consist of, or include, directives of a nonnonetary nature,
an order to pay a penalty into court, or, if inposed on notion
and warranted for effective deterrence, an order directing
paynment to the novant of sonme or all of the reasonable attorney
fees and other expenses incurred as a direct result of the
violation . . . ." Ws. Stat. 8 (Rule) 802.05(3)(b) (2005-06).

13
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provided that the inposition of sanctions, including costs and
reasonable attorney fees, was in the circuit court's discretion,
but under Ws. Stat. 8§ 814.025 (2003-04) sanctions in the form
of costs and reasonable attorney fees were nmandatory upon a
circuit court's appropriate findings.

129 Several ot her aspects  of new rule WSs. St at .
8 (Rule) 802.05 (2005-06) differ from fornmer 88 802.05 and
814. 025 (2003-04). The differences include the description of
the conduct subjecting a party to sanctions and the type of
sanctions that may be inposed. The differences between the
former provisions and the new rule may becone relevant on
remand, but we will not discuss themfurther here.

130 We turn next to exam ne whether the new rule, Ws.
St at . 8 (Rule) 802.05 (2005-06), should have retroactive
application in the instant case or whether the defendant's
notion for sanctions should be analyzed under former Ws. Stat.
§§ 802.05 and 814.025 (2003-04).

11

131 The central issue before the court is the application
of new Ws. Stat. 8 (Rule) 802.05 (2005-06) to the defendant's
notion for sanctions, which the defendant filed after the
effective date of the new rule. The notion, however, relates to
the plaintiff's conduct occurring prior to the effective date of
t he new rul e.

132 The interpretation of a statute pronul gated under this
court's rule-making authority presents a question of l|aw, which
this court reviews independently, but benefiting from the

14
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anal yses of the circuit court and the court of appeals.?'®
Whet her a statute promulgated under this court's rule-making
authority nerits retroactive or prospective application is also
a question of law, which this court decides independently, but
benefiting from the analyses of the circuit court and the court
of appeal s. %

133 The def endant i nsists t hat new Ws. St at .
8 (Rule) 802.05 (2005-06) does not apply to its notion for
sanctions, including costs and reasonable attorney fees, filed
after the effective date of the new rule but relating to conduct
occurring before the effective date. The defendant asserts that
a prospective application of the new procedural rule 1is

necessary under the Chevron/Kurtz? factors to nitigate the

hardships that would occur wth retroactive application and
beseeches this court to apply former Ws. Stat. 88 802.05 and
814. 025 (2003-04) to its notion.

34 In contrast, the plaintiff asserts that new Ws. Stat
8 (Rule) 802.05 (2005-06) applies in the instant case. The
plaintiff argues that the new rule is one of procedure and

should be given retroactive application. According to the

19 Waters ex rel. Skow v. Pertzborn, 2001 W 62, 916, 243
Ws. 2d 703, 627 N.W2d 497.

20 snopek v. Lakeland Medical Center, 223 Ws. 2d 288, 293,
588 N.WwW2d 19 (1999) (whether a statute <can be applied
retroactively is a question of law the court determ nes
i ndependently of other courts).

2l Chevron O Co. v. Huson, 404 U.S. 97 (1971); Kurtz v.
Cty of Waukesha, 91 Ws. 2d 103, 280 N.W2d 757 (1979).

15
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plaintiff, no need exists to consider whether retroactive
application of the new rule would inpose an unreasonabl e burden
on the defendant attenpting to conply wth the new procedura
requirenents.

135 We do not agree conpletely with either party. The
plaintiff errs in asserting that retroactive application is an
absolute rule applying to all procedural rules. The def endant

errs in applying the Chevron/Kurtz factors to gauge whether

retroactive application of the new rule is appropriate in the
i nstant case. Accordingly, we set forth the analysis to be used
in determ ning whether new Ws. Stat. 8 (Rule) 802.05 (2005-06)
has retroactive application in the instant case.

136 W begin by exam ning whether the text of the new rule
and the order adopting it hold the answer to this dispute about
the retroactive application of the newrule. They do not.

137 The text of the new rule is silent about its
prospective or retroactive application to conduct occurring
prior to the effective date of the rule.

138 Suprene Court Order 03-06, which recreated new WSs.
Stat. 8 (Rule) 802.05 (2005-06), does not provide any explicit
gui dance regarding the retroactive or prospective application of
the new rule to conduct that occurred before the rule's
effective date. All that Supreme Court Order 03-06 states is
that "[e]ffective July 1, 2005 Ws. Stat. 8 814.025 is repeal ed"
and "[e]ffective July 1, Ws. Stat. 8 802.05 is repealed and is

16
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"22 "The establishment of effective dates does

recreated .
not determ ne whether a statute will apply retroactively. Al
statutes have effective dates."?

139 In the absence of any help from the text of the new
rule or the order, we turn to the cases that govern retroactive
application of a statute (including one adopted by the court
through its rule-making authority). The cases require us to
determ ne whether the newy adopted rule is procedural or
subst anti ve.

40 The general, wel | -recogni zed rul e in Wsconsin
jurisprudence is that "if a statute is procedural or renedial
rather than substantive, the statute 1is generally given
retroactive application."?*

41 The definitions of "substantive" and "procedural" are

relatively easy to state but are not always easy to apply.

22 Supreme Court Order 03-06, 278 Ws. 2d at xiv.

23 sal zman v. DNR, 168 Ws. 2d 523, 530, 484 N.w2d 337 (Ct.
App. 1992).

24 Gutter v. Seamandel, 103 Ws. 2d 1, 17, 308 N W2d 403
(1981). In Qutter, this court explained that "[t]he general
rule of statutory construction is that statutes are to be
construed as relating to future and not to past acts. There is

an exception to this rule: if a statute is procedural or
remedi al, rather than substantive, the statute is generally
given retroactive application.” Id. The Cutter court quoted
Chancellor Kent, as follows: "This doctrine [prospective

construction of statutes] is not understood to apply to renedia
statutes, which may be of a retrospective nature, provided that
they do not inpair contracts or disturb absolute vested rights
and only go to confirm rights already existing and in
furtherance of the renedy, by curing defects and adding to the
means of enforcing existing obligations.” I1d.

17
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| ndeed, the procedural/substantive dichotony depends on the
context of the anal ysis. It is often witten that if a statute
creates, defines, and regulates rights and obligations, it is
subst anti ve. If a statute prescribes the nethod, that is, the
| egal machinery, wused in enforcing a right or renedy, it 1is
procedural .?® "Procedural statutes have as their prinmary purpose
the provision of expeditious neans whereby soneone who has a
cl ai m agai nst soneone else may apply for the assistance of the
government to enforce it, and the neans whereby the other party,
agai nst whom the claim is made, may interpose his defenses."?®
In other words, "[a] procedural law is that which concerns the
manner and order of conducting suits or the node of proceeding
to enforce legal rights and the substantive law is one that
establishes the rights and duties of a party."?’

42 In adopting new rule Ws. Stat. 8 (Rule) 802.05 (2005-

06), the court carefully deliberated whether the new rule was

2> Betthauser v. Med. Protective Co., 172 Ws. 2d 141, 147-
48, 493 N W2d 40 (1992) (quoting Cty of WMadison v. Town of
Madi son, 127 Ws. 2d 96, 377 NwW2d 221 (Ct. App. 1985)).

26 3A Norman J. Singer, Sutherland Statutory Construction,
8 67.2 at 104-05 (6th ed. 2001).

21 2 Singer, supra note 26, § 41.4 at 398.
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procedural or substantive and determned that the new rule is a
procedural rule.?®

143 The new rule was adopted pursuant to the rule-mking
authority of this court under Ws. Stat. § 751.12 (2005-06).2°

Under this statute, this court has authority to regulate

28 The adoption of this rule was part of an extensive
process. On Decenber 19, 2003, the court held a public hearing
on a petition filed on July 8, 2003, by the Anerican Board of
Trial Advocates, Wsconsin Chapter; the Gvil Trial Counsel of
W sconsin; the Wsconsin Acadeny of Trial Lawers; and the
Litigation Section of the State Bar of Wsconsin, seeking repea
of Ws. Stat. 88 802.05 and 814.025 (2003-04), and adoption of
the 1993 anmendnents to Federal Rule 11. At an ensuing open
conference, the court approved the petition, subject to further
consideration of certain issues. The court continued its
di scussion and deliberation at open adm nistrative conference on
Novenber 16, 2004. This process, which included the
participation and advice of mny |awers and organizations,
culmnated in the adoption of Suprenme Court Order 03-06 on March
31, 2005.

Three Justices (WIcox, Prosser, and Roggensack) dissented
from Supreme Court Order 03-06, on the ground that Ws. Stat
8§ 814.025 was a substantive law, <creating substantive rights,
and the court did not have the power under 8§ 751.12 or the
constitution to repeal it. Suprene Court Oder 03-06, 278
Ws. 2d at xxvi-xxxiii.

For further discussion of this court's adoption of Suprene
Court Order 03-06, see Janine P. Geske & WIlliam C. dd eisner
11, Frivolous Sanction Law in Wsconsin, Wsconsin Lawer, Feb
2006, at 16.

2 Wsconsin Stat. § 751.12(1) states in relevant part:

The state supreme court shall, by rules promul gated by
it fromtine to tinme, regul ate pleading, practice, and
procedure in judicial proceedings in all courts, for
the purposes of sinplifying the same and of pronoting
the speedy determnation of litigation wupon its
nerits. The rules shall not abridge, enlarge, or
nodi fy the substantive rights of any litigant.
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pl eadi ng, practice, and procedure. Wsconsin Stat. § 751.12(1)
clearly commands that the rules adopted by the suprene court
"shall not abridge, enlarge, or nodify the substantive rights of
any litigant."3®  Accordingly, new Ws. Stat. § (Rule) 802.05
(2005-06) was intended by this court as a rule of procedure
designed to deter frivolous filings because they disrupt and
delay the legitimte court cases, thereby boggi ng down the court
system

44 In Suprene Court Oder 03-06, the court stated that
"[t]he court's intent is to sinplify and harnonize the rules of
pl eadi ng, practice and procedure, and to pronote the speedy

1 Wth the new rule,

determnation of litigation on the merits."?
"the court intends to provide Wsconsin courts wth additional
tools to deal wth frivolous filing of pleadings and other
papers."3® The court stated that it did "not intend to deprive a
party wonged by frivol ous conduct of a right to recovery. "33

45 Nothing presented in the instant case dissuades us
from concluding that the court <created in new Ws. Stat.

8 (Rule) 802.05 a new rule of procedure designed (as was the

former § 802.05 (2003-04)) to deter frivolous actions to benefit

30 W confine our discussion to the court's rule making
powers as defined in Ws. Stat. 8§ 751.12, not other powers of
the court. See In re Constitutionality of Section 251.18, Ws.
Stats., 204 Ws. 501, 236 N.W717 (1931).

31 Supreme Court Order 03-06, 278 Ws. 2d at xvii.
%2 4.

33 1 d.
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sound judicial admnistration of the court system Sever al
factors continue to persuade us that the newrule is procedural.

146 First, Ws. Stat. 8§ 802.05 (2003-04) has always been
part of the state rules of civil procedure, which are designed
as a procedural system to provide a just and speedy
determ nation of civil litigation. The Judi ci al Counci
initially petitioned the court in 1974 to adopt § 802.05 and
other provisions, explaining that the proposed rules were
limted to nmatters of procedure and did not create substantive
rights.

47 Second, the sane procedural purposes underlie forner
and new Ws. Stat. § 802.05: 8§ 802.05 is primarily designed to
deter baseless filings in court and unnecessary or inproper
litigation, to pronote the speedy determnation of litigation on
the nerits, and to pronote judicial efficiency. Mreover, these
same purposes underlie former Ws. Stat. § 814.025 (2003-04).

In Jandrt ex rel. Brueggenman v. Jerone Foods, Inc., 227

Ws. 2d 531, 576, 597 N W2d 744 (1999), the court explained
that the underlying purposes of § 814.025 are deterrence and

puni shnent . In Stoll v. Adriansen, 122 Ws. 2d 503, 511, 362

N.W2d 182 (C. App. 1984), the court of appeals stated that
"[t]he trial court nust enforce sec. 814.025 for the purpose of
mai ntaining the integrity of the judicial system and the |ega
profession.” Section 814.025 (2003-04) is therefore at its

essence procedural, although the <court has recognized that
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conpensation  of a victimzed party is an appropriate
consi derati on. 3

48 The legislature did not create a substantive, vested
right to costs and reasonable attorney fees in former Ws. Stat.
§ 814.025 (2003-04).%* Only upon a finding by a circuit court
that an action was frivolous under 8 814.025 (when that statute
was still in effect) would an aggrieved party obtain a vested
right to recover reasonable expenses under the statute. The
circuit court made no such finding in the instant case before
the repeal of § 814.025. "No litigant has a vested right in a
particular renmedy, so he can have none in rules of procedure

which relate to the remedy."*® As is clear from the text, no

34 Jandrt, 227 Ws. 2d at 578.

%° Because no substantive rights are inplicated, we need
not, and do not, address Ws. Stat. § 990.04 (2005-06). Thi s
statute provides in relevant part:

The repeal of a statute hereafter shall not remt,
defeat or inpair any civil or crimnal liability for
of fenses commtted, penalties or forfeitures incurred
or rights of action accrued under such statute before
the repeal thereof, whether or not in the course of
prosecution or action at the time of such repeal; but
all such offenses, penalties, forfeitures and rights
of action created by or founded on such statute,
l[iability wherefore shall have been incurred before
the time of such repeal thereof, shall be preserved
and remain in force notwthstanding such repeal,
unl ess specially and expressly remtted, abrogated or
done away with by the repealing statute.

% strange v. Harwood, 172 Ws. 24, 26, 177 NW 862 (1920),
guoted with approval in Elm Park lowa, Inc. v. Denniston, 91
Ws. 2d 227, 229, 280 N.W2d 262 (1979).
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right to relief under fornmer 8§ 814.025 could accrue until there
was a finding of frivolousness by the circuit court.

149 Third, when it first drafted Ws. Stat. § 802.05
(2003-04) in the early 1970s, the Judicial Council indisputably
patterned it after Rule 11 of the Federal Rules of GCvil
Procedure. Subsequent anendnents to 8§ 802.05 have explicitly
i ncorporated anendnents to Rule 11. The latest version of
8§ 802.05 is no exception. New Ws. Stat. 8 (Rule) 802.05 (2005-
06) was patterned after Rule 11, as amended in 1993.%

150 Rule 11 is a well-known rule of procedure. The United
States Suprene Court has enphasized that "the central purpose of
Rule 11 is to deter baseless filings in district court and
thus . . . streanline the admnistration and procedure of the
federal courts."3 The Second Circuit Court of Appeals has al so
enphasi zed the procedural nature of Rule 11, announcing that the
goal of Rule 11 is to "discourag[e] dilatory and abusive
litigation tactics and elimnat|e] frivolous <clains and
def enses, thereby speeding up and reducing the costs of the

litigation process."3

3 In Supreme Court Order 03-06, the court announced that
"[t]he court now adopts the current version of FRCP 11." 278
Ws. 2d at xvii.

% Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 393,
(1990).

% McMahon v. Shearson/Am Express, Inc., 896 F.2d 17, 21
(2d Gr. 1990).
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151 For these reasons, we reaffirm our decision that new
Ws. Stat. 8 (Rule) 802.05 (2005-06) is procedural in nature.
W agree with the court of appeals when it concluded in the
present case that "[a]t its heart, then, the frivolous action
statute is a rule of judicial adninistration."* W therefore
reject, as did the court of appeals, the defendant's contention
that new Ws. Stat. 8§ (Rule) 802.05 (2005-06) is substantive in
nat ure.

152 Because we characterize new Ws. Stat. 8 (Rule) 802.05
(2005-06) as a procedural rule, we conclude, in accordance wth
case law, that the application of the new rule is ordinarily
retroactive, that is, there is a presunption of retroactive
application of the new rule to cases like the instant one in
whi ch the conduct occurred prior to the new rule's effective
date and the nmotion was nmade after the new rule's effective

dat e.

Substantial scholarly commentary exists on Rule 11 of the
Federal Rules of Cvil Procedure. Most agree that the
overriding purpose of Rule 11 is to deter baseless filings and
improve the litigation process. Several commentaries, however,
have been critical of Rule 11, especially as anended in 1983
For a discussion of whether the 1983 anendnents to Rule 11 were
beyond the Suprene Court's power, see Steven B. Burbank,
Comrent, Sanctions in the Proposed Anmendnents to the Federal
Rul es of Civil Procedure: Some Questions About Power, 11 Hofstra
L. Rev. 997 (1983). For a summary of the criticisnms of the 1983
amendnents, see Carl Tobias, The 1993 Revision of Federal Rule
11, 70 Ind. L.J. 171 (1994) (explaining that many view Rule 11
as anended in 1983 as a fee-shifting statute that provided
conpensation to aggrieved parties).

 Trinity, 296 Ws. 2d 666, 21.
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53 Retroactive application of procedural rules is not,

however, an absolute rule. For exanple, a procedural statute
will not have retroactive application if it inpairs contracts or
di sturbs vested rights. The court has stated that "it is a

fundanmental rule of statutory construction that a retroactive

operation is not to be given so as to inpair an existing right

or obligation otherwise than in matters of procedure . nal

Furthernore, retroactive application of a procedural rule nust
not "inpose[] an unreasonable burden"” upon the party attenpting
to conply with the procedural requirenents of the rule.*

54 This court's analysis in Msing V. Hagen, 33

Ws. 2d 636, 148 N.W2d 93 (1967), is particularly instructive
in teaching that retroactive application of procedural rules is
not absol ute. Mosing held that a statute (that was adopted by
the court through its rulemaking authority pursuant to Ws.
Stat. § 751.12) applied retroactively wunless it affected a
vested or contractual right or inposed an unreasonable burden
upon the party attenpting to conply wth the procedura
requirenents.

55 In Msing, the new statute at 1issue provided that
service of summons is invalid if the summons is not filed wth
the clerk of the circuit court within one year of service. The

effective date of the statute establishing the filing

4l @utter v. Seanmandel, 103 Ws. 2d 1, 17-18, 308 N W2d 403
(1981) (quoted source omtted).

42 Mpsing v. Hagen, 33 Ws. 2d 636, 642, 148 N. W2d 93
(1967).
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requi renment for a summons was May 1, 1965 (although the statute
had been adopted January 20, 1964).

156 The sumons was served in Msing on Novenber 20, 1964,
but it was not filed with the circuit court until January 20,
1966. |If service was void in Msing because the sumbns was not
filed wthin the one-year period, the plaintiff could not
reinstitute the suit because the statute of limtations had run.
The plaintiff argued that the statute affected a vested right of
the plaintiff and was therefore substantive in effect and should
not be applied retroactively. According to the plaintiff, he
acquired a vested right to pursue his personal injury action on
Novenber 12, 1964, when he served the summons, and on that date
he had no obligation to file his sumons with the circuit court
Wi thin one year in order for the sumons to be valid.

157 The Mdsing court examned whether the statute's
"application affects any substantive rights [a phrase that is
used in the cases interchangeably with "vested rights"]" and
whet her the statute "inposes an unreasonable burden upon the
plaintiff as to its procedural requirements."*

158 The WMbsing court concluded that the statute did not
dimnish the period of Iimtations and was therefore not
substantive in effect, that 1is, it did not disturb the
plaintiff's vested right to assert his cause of action.

159 The Mosing court further concluded that the statute

did not inpose an unreasonable burden on the party charged with

431 d.
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conplying with the procedural requirenents because the court had
given notice of the statute and delayed the effective date of
the statute. In short, the party serving the sunmobns was aware
of the new requirenent and could have conplied wth it. The
Msing court held that the new procedural statute should
therefore be applied retroactively to the sumons served before
the effective date of the statute at issue.*

60 The court should adhere to the teachings of Msing to
determne whether new Ws. Stat. 8 (Rule) 802.05 (2005-06)
should be applied retroactively in the present case. We first
nmust deci de whether any substantive rights, that is, whether any
contractual or vested rights, wuld be disturbed by the
retroactive application of new Ws. Stat. 8 (Rule) 802.05 (2005-
06) .

61 No contract right is disturbed in the present case if
new Ws. Stat. 8 (Rule) 802.05 (2005-06) were to apply in the
instant litigation.

162 No substantive vested right is disturbed in the
present case. As we discussed earlier, until a circuit court

made a finding of frivolousness under Ws. Stat. § 814.025

(2003-04), no right to relief accrued. Recovery of reasonable
attorney fees was not a vested right; it was a renedy for
violation of a procedural statute. The circuit court in the

instant case did not meke any finding of frivolousness before

the effective date of new Ws. Stat. 8 (Rule) 802.05 (205-06).

44 d.
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As we stated before, a litigant does not have a vested right in
a particular remedy or in rules of procedure that relate to a
remedy.

163 Qur analysis is also guided by the federal court's
application of Rule 11, which has been anended several tines
from 1938 through 1993. In the course of the anendnents, the
sanctions in Rule 11 have shifted from discretionary sanctions
to mandatory sanctions and then back to discretionary sanctions.
Federal courts have not viewed nmandatory sanctions under Rule 11
as vesting rights to certain sanctions when Rule 11 was anended
once again to provide sanctions only in the discretion of the
federal courts. We conclude that "[r]ules governing the award
of attorneys' fees do not affect the substantive rights of the
parties; rather, they are closer to rules that regulate the
conduct of the trial or affect the remedy available . " A4S

64 Accordingly, we conclude that the court did not nodify
or elimnate any vested rights belonging to any party when it
repealed Ws. Stat. 88 802.05 and 814.025 (2003-04) and repl aced
themwith new Ws. Stat. 8 (Rule) 802.05 (2005-06).

165 We therefore turn to the question whether, in the
words of the Mdsing court, the retroactive application of Ws.
Stat. 8 (Rule) 802.05 (2005-06) to the instant case "inposes an
unr easonabl e burden” upon a party required to conply with the

procedural requirenents of the new rule.

4 Mdwest Grain Prods. of Ill. v. Productization, Inc., 228
F.3d 784, 792 (7th Cr. 2000) (citing Illinois |aw).
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166 The plaintiff argues that the Msing standard, which
requires that the retroactive application of a procedural
statute "not inpose an unreasonable burden," is unsupported in
the case |aw As an exanple, the plaintiff cites Gutter v.
Seamandel , which states the standard governing the retroactive
application of statutes but does not include the "unreasonable
burden"” test. The plaintiff insists that Msing's "unreasonabl e
burden"” I|anguage is superfluous and does not anmount to a
precedential rule of |aw

167 We do not agree with the plaintiff. Mosi ng has never
been overturned. It is good law, and it is supported by federa
Rule 11 and federal cases interpreting and applying Rule 11.
The federal order adopting the 1993 anendnents to Rule 11
expressly instructed that the anmended version Rule 11 governs
"all proceedings in civil cases thereafter commenced and,

insofar as just and practicable, all proceedings in civil cases

t hen pending. "*°

168 The federal standard for retroactive application of
Rule 11, nanely "just and practicable,” requires essentially the
sane analysis as, in the words of the Msing court, whether
retroactive application of a statute would "inpose an

unreasonable burden wupon [the party] as to its procedural

requi renent." The Mosing holding regarding the application of a
4 Anendnents to Federal Rules of Civil Procedure, 146
F.RD 404 (Apr. 22, 1993) (enphasis added). O her orders

anendi ng the Federal Rules of Civil Procedure also include this
| anguage.
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statute adopted by the court wunder its rule-making powers
parallels the federal Ilaw and cases governing retroactive
application of Rule 11, and we apply Msing to the instant
case. '

169 In determning whether new Ws. Stat. 8 (Rule) 802.05
(2005-06) should be applied retroactively in the instant case, a
circuit court nust consider whether such retroactive application
not only would affect contractual or vested rights but also
woul d i npose an unreasonable burden upon the party required to
conply with the procedural requirenents of the new rule.

170 We sunmarize three federal cases to illustrate the
approaches taken by federal courts in determ ning whether the
retroactive application of Rule 11 would be "just and
practicable."

171 First is a federal case involving a situation parallel
to the instant case, that is, a case in which the conduct at
issue occurred prior to the effective date of the anmended
version of Rule 11 but the notion for sanctions was filed after

the effective date of the anendnent. In Ware v. United States,

" In its comment acconpanying Order 03-06, the court

expl ained that "Judges and practitioners will now be able to
| ook to applicable decisions of federal courts since 1993 for
guidance in the interpretation and application of the mandates
of FRCP 11 in Wsconsin." Suprene Court Order 03-06, 278
Ws. 2d at xvii.

Al t hough the court did not formally adopt the 1993 Federa
Advisory Conmmttee Notes to Rule 11 of the Federal Rules of
Cvil Procedure, the court included them in the Oder for
"information purposes.” 1d.
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154 F.RD. 291 (MD. Fla. 1994), the federal district court
declared that to apply anended Rule 11 retroactively, the
application of the amended rule nust be "just and practicable.”
The federal court concluded that retroactive application of the
amendnment would not be "just and practicable" under the
ci rcunst ances of the case. The federal district court reasoned
that "[Db]ecause this case has been ongoing for several years
and has a conplex procedural history, this Court does not
believe that it would be 'just and practicable' to consider
Plaintiff's notion for sanctions under the new Rule 11, and thus
declines to do so at this tine. "*® The federal district court
specifically noted, however, "that this decision is based on the
facts of this case only, and applies to the instant notion
only. "4

172 The second federal case involves a nmotion for
sanctions that was filed before the effective date of the
anended Rule 11 but was not heard by the federal district court

until after the effective date. I n Kraenmer Export Corp. v. Peg

Perego U S A, Inc., No. 93CV198(PKL), 1994 U S. Dyst. LEXS

3071, at *21 (S.D.N. Y. Mar. 17, 1994), the United States Court
for the Southern District of New York exam ned whether it would
be "just and practicable" to apply the anmended Rule 11 to this

pending litigation and concluded that "the Court finds it just

“8 Ware v. United States, 154 F.R D. 291, 292-93 (MD. Fla.
1994) .

49 1d. at 293.
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and appropriate to apply the version in effect at the tine the
notions were filed [that is, the unanended version of Rule 11].
Both plaintiff's cross-notion and defendant's response were
submtted prior to the effective date of the Rule's anendnent.
Thus, counsel were famliar wth the |anguage and standards of
the unanmended Rule, and tailored their argunments before the
Court accordingly. Moreover, to ‘'charge [a party] wth
knowl edge of a rule not in effect at the tine of filing [of the
motion and the response] would not advance Rule 11's central
goal of deterring baseless filings."'">®

73 Third and lastly, we look at a federal case in which
the motion for sanctions was filed and heard by a federal
district court before the effective date of anended Rule 11, but
the decision of the district court regarding sanctions was on

appeal after the effective date of the anendnents. In Land v.

Chicago Truck Drivers, Helpers & Wirehouse Wrkers Union, 25

F.3d 509, 516 (7th Cr. 1994), the Seventh Circuit held that
former Rule 11 should be applied because to conclude otherw se
and inpose the strictures of the anended Rule 11 would not be
just and practicable: "Both at the tinme [the plaintiff] filed
his conplaint and when [the defendant] noved for sanctions, the
old Rule 11 was in effect, and both parties presumably were

operating under the standards and procedures propounded in that

0 Kraenmer Export Corp. v. Peg Perego U.S.A, Inc., No.
93CI VO198(PKL), 1994 U.S. Dist. LEXIS 3071, at *21 (S.D.NY.
Mar. 17, 1994) (quoted source omtted).
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rule. Counsel's conduct should therefore be judged under those
standards. "

174 These three cases are not the only exanples of how
federal courts have exam ned whether it would be "just and
practicable" to apply an anended version of Rule 11 to
l[itigation in which the conduct occurred before the adoption of
an anendnent. We provide these exanples of interpretation and
application of Rule 11 to illustrate that federal courts, in
determ ning whether retroactive application would be "just and
practicable,” specifically focus on and consider the unique
ci rcunst ances and procedural posture of each particul ar case.

175 As nentioned earlier, the defendant has proposed the

court apply the Chevron/Kurtz factors in determ ning whether new

Ws. Stat. 8 (Rule) 802.05 (2005-06) was retroactive in the
I nst ant case.

176 In Chevron G| Co. v. Huson, 404 U S. 97 (1971), the

Suprene  Court established three factors to consider in
determning whether the presunption of retroactivity for a
judicial holding is overcome such that the new judicial holding
would apply prospectively only. This court adopted this

standard in Kurtz v. Cty of \Waukesha, 91 Ws. 2d 103, 109, 280

N.W2d 757 (1979). Al though the Suprene Court abandoned the
Chevron standard in Giffith v. Kentucky, 479 U S. 314, 322-23

(1987) (holding that a new judicial rule is retroactive to
crimnal cases pending on direct review or not final), and

Harper v. Virginia Departnent of Taxation, 509 U S. 86, 97
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(1993) (abandoning Chevron in civil cases), this court continues

to adhere to the Chevron/Kurtz standard. >

977 The Chevron/Kurtz standard sets forth three factors a

court considers in determning whether a new judicial holding
shoul d be applied retroactively or prospectively. These factors

ar e:

(1) Does the judicial holding "establish a new
principle of law, either by overruling clear past
precedent on which litigants nay have relied, or by
deciding an issue of first inpression whose resolution
was not clearly foreshadowed?"

(2) WIIl retroactive operation further or retard the
operation of the judicial holding in question?

(3) WIIl retroactive application produce substantial
i nequi t abl e resul t s?°?

If these factors are net, the judicial holding in question
shoul d not be applied retroactively.

178 The Chevron test is not applicable to the present
case. The Chevron test for determning prospectivity or
retroactivity was adopted for application to judicial holdings,
that is, to judicial declarations of the law in a particular
case. When adopting the Chevron factors for Wsconsin

jurisprudence, the court in Kurtz v. Gty of Wukesha, 91

Ws. 2d 103, 108, 280 N.W2d 757 (1979) specifically referred to

judicial holdings: "Retroactive application of a judicial

°L State ex rel. Brown v. Bradley, 2003 W 14, 913, 259
Ws. 2d 630, 658 N.W2d 427.

52 gee Chevron, 404 U S. at 106; see also Brown, 259
Ws. 2d 630, ¢915.
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holding is a question of policy, not constitutional |aw In

Chevron Gl Co. v. Huson . . . , the Court articulated three

factors to be considered in deciding whether a hol ding ought not
to be applied retrospectively . . ." (citations omtted).
179 Cases involving the retroactive application of a

statute or a rule, however, do not apply the Chevron/Kurtz

factors. For instance, in Snopek v. Lakeland Medical Center,

223 Ws. 2d 288, 293, 588 N.W2d 19 (1999), a case decided after
Chevron and Kurtz, this court concluded that "[g]enerally,
statutes are applied prospectively,” but that a statute may be
applied retroactively if the statute is "renedial or procedura

rather than substantive.">3

The Snopek court restated the test
enunci ated in nunerous cases, that if a statute is remedial or
procedural, it nonetheless cannot be applied retroactively if
the legislature clearly expressed its intent that it be applied
prospectively only or if retroactive application would inpair
contracts or vested rights.* The Snopek court never nentioned

the Chevron/ Kurtz factors.

80 In asking this court to apply Chevron/Kurtz, the

defendant relies on State ex rel. Brown v. Bradley, 2003 W 14,

259 Ws. 2d 630, 658 N W2d 427. In Brown, the court spoke
specifically of rules of civil procedure adopted by this court:

"The standards for civil procedural rules differ [from crimna

°3 Snopek, 223 Ws. 2d at 294.

5 1 d.
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procedural rules] in that retroactive application is presuned. ">

The Brown court proceeded to apply the Chevron/Kurtz factors,

explaining that "in Chevron G| Co. v. Huson, the Supreme Court

established factors to consider in determning whether the
presunption is overcone such that the new civil rule would apply
prospectively.">° This |language, at first blush, seens to

suggest that Chevron/Kurtz should be applied to any case

involving a rule of civil procedure, including the instant case.

81 At issue in Brown was the retroactive application of a

j udi ci al hol di ng, not the retroactive application of a
procedural statute adopted by the court as part of its rule-

maki ng authority and codified in the statutes.® Brown did not

apply Chevron/Kurtz to statutes or rules. Brown is thus

I napposi te. This court has not extended Chevron/Kurtz to

determ ne whether statutes or rules (in contrast to judicial
hol di ngs) shoul d have retroactive or prospective application.

182 We conclude that the Chevron/Kurtz test does not cone

into play when determning the retroactive application of a
statute. Rather, a circuit court should adhere to the teachings

of Mdsing and the federal cases applying Rule 11 to determ ne

5 Brown, 259 Ws. 2d 630, 9Y13.

% | d.

° 1d. (internal citations onmtted). Specifically at issue
in Browmm was the retroactivity of the "tolling" tenet for self
represented petitioners and the "prison nailbox rule,” both

judicial holdings in cases.
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whet her new Ws. Stat. 8 (Rule) 802.05 (2005-06) is to be
applied retroactively in a particul ar case.
|V

183 The defendant's notion for sanctions alleges that the
plaintiff engaged in frivolous conduct, both in comrencing and
mai ntaining its breach of contract action. The circuit court in
the instant case held that, as a matter of law, the new Ws.
Stat. 8 (Rule) 802.05 (2005-06) applied; that the defendant, in
the instant case, could not conply with the "safe harbor" notice
provision; and that the defendant's notion for sanctions nust
fail. The circuit court did not conclusively find that the
plaintiff had engaged in frivolous conduct, and if so, whether
any sanctions (including what kind) should be inposed.

184 Because it determned as a matter of |aw that new Ws.
Stat. 8 (Rule) 802.05 (2005-06) applied retroactively, wthout
exception, the <circuit court did not determ ne whether the
application of the new rule inposed an unreasonable burden in

the instant case.>®

8 Federal courts have taken different approaches in whether
to apply all or just parts of Rule 11 retroactively. For
instance, in Knipe v. Skinner, 19 F.3d 72, 78 (2d Cr. 1994),
and cases relying on this case, federal courts have judged the
guestionabl e conduct under Rule 11 in effect at the tinme the
conduct occurred but assessed the sanctions under the anended
rul e.

O her federal courts apply the sane version of Rule 11 to
determ ne both whether sanctions were warranted and what kind of
sanctions to inpose. See, e.g., Runfola & Assocs., Inc. .
Spectrum Reporting Il, Inc., 88 F. 3d 368, 373 (6th Gr. 1996).
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185 The defendant provides several reasons why retroactive
application of new Ws. Stat. 8 (Rule) 802.05 (2005-06) would
i npose an unreasonable burden on it in the instant case. For
i nstance, the defendant argues that retroactive application of
new rule Ws. Stat. 8 (Rule) 802.05 (2005-06) would inpose an
unr easonabl e burden because the defendant can no |onger, under
any circunstances, conply with the "safe harbor"™ notice
provi si ons. It would inpose an unreasonable burden and would
not be just and practicable to apply a procedural rule
retroactively to circunstances in which the defendant cannot
conply with the new rule.

186 The defendant also contends that it has conplied with
the substance of the "safe harbor" notice provision. The
defendant insists that throughout the course of the litigation
it put the plaintiff on notice that it believed the plaintiff's
| awsuit was frivolous, and that the plaintiff did not wthdraw
its lawsuit.

187 The defendant asserts that the plaintiff's frivol ous
conduct occurred before the effective date of the new rule and
that applying the new rule retroactively wuld give the
plaintiff a "free pass,” allowing it to escape any form of

sanction for its frivol ous conduct.

If new Ws. Stat. 8 (Rule) 802.05 is to be applied
retroactively in the instant case, we do not address whether it
should be applied retroactively in whole or in part. The
parties did not raise or brief this issue.
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188 The defendant also insists that it was the plaintiff's
fault that the hearing on summary judgnent (and subsequent
nmotion for sanctions) did not occur before the effective date of
the new Ws. Stat. 8 (Rule) 802.05 (2005-06). The hearing was
initially scheduled for June 6, 2005. The defendant argues that
the hearing was postponed because of the plaintiff's delays in
producing materials for discovery. The defendant enphasizes
that the hearing on the summary judgnment notion, wherein it
orally requested sanctions, occurred nere days after the new
rul e becane effective. These scheduling fortuities should not,
according to the defendant, result in frivolous conduct going
unpuni shed.

189 The plaintiff of fers reasons why retroactive
application of new 8 (Rule) 802. 05 (2005-06) would not inpose an
unr easonabl e burden on the defendant. The plaintiff enphasizes
that the new rule was adopted, after extensive and prolonged
proceedi ngs, on March 31, 2005, nonths before it Dbecane
effective. Accordingly, the plaintiff argues that the defendant
was on notice about the adoption of the new rule and had tine to
conply with the new rule's requirenents.

190 Further, the plaintiff contends that the defendant had
numerous opportunities to bring a notion for sanctions if it
believed that the plaintiff had comenced or continued a
frivolous action; it did not have to wait until after summary
j udgnent was granted and the new rule went into effect.

191 The plaintiff also disputes that it was at fault for
the delay that resulted in the hearing on summary judgnent
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occurring after the effective date of new rule Ws. Stat.
8 (Rule) 802.05 (2005-06). Moreover, the plaintiff asserts that
t he defendant could have requested a stay of the proceedings to
bring the notion for sanctions in conpliance with the new rule,
despite this del ay.

192 As this brief recitation of sone of the parties’
argunents illustrates, the question remains whether it is an
unreasonable burden to apply new Ws. Stat. 8 (Rule) 802.05
(2005-06) retroactively to the instant case. Rat her than have
this court make the determ nation w thout an appropriate record
and without the circuit court's findings of fact and concl usi ons
of law, we remand the cause to the circuit court.

193 In addition to deciding which provisions governing
sanctions for frivolous conduct—either the new Ws. Stat.
8 (Rule) 802.05 (2005-06) or former Ws. Stat. 88§ 802.05 and
814. 025 (2003-04)—to apply, the circuit court on remand nust
al so decide, under the appropriate provision, whether sanctions
are warranted, and if so, what kind. A party's conduct m ght be
found to be frivolous under one version of the rule or statute
but not under another. Li kewi se, the nature of sanctions
differs anong the wvarious provisions governing frivolous
conduct .

194 In the instant case, the circuit court only rum nated
about whether the plaintiff's conduct mght be found frivol ous
were the forner provisions, 88 802.05 and 814.025 (2003-04),

appl i cabl e.
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195 Several isolated statenments of the circuit court can
be read to suggest that it found that the plaintiff conmenced or
continued a frivolous [|awsuit according to the forner

provi sions. For instance, the circuit court announced that:

So | conclude on that at |east on the basis of
fact and at law that the continuation of this |awsuit
by Trinity [the plaintiff], along with the nultitude
of docunents that they had gotten clearly show ng
di ssatisfaction with Trinity's actions in this case,
that there was probably nore than anple material
available to Trinity that they should have realized
that the continuation of this case would have been
fruitless and it should have been termnated at an
earlier tinme and fashion, but it didn't. It continued
on.

| believe that, in sunmary, if we were using the
old |l aw under 802.05 and 814. 025, that this was not an
action that was well grounded in fact or in |aw

The defendant points to these statenents and insists that the
circuit court indisputably found frivol ousness.

196 Some of the circuit court's statenents suggesting that
the plaintiff mintained a frivolous action, however, are
anbi valent. For instance, the circuit court stated in equivoca
terms that "there was probably nore than anple materia
available to [the plaintiff] that they should have realized that
the continuation of this case would have been fruitless and it
should have been termnated at an earlier tinme and fashion”
(enphasi s added).

197 O her comments of the circuit court wunderm ne our
confidence that the circuit court clearly concluded that the

plaintiff commenced a frivolous |awsuit.
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198 For instance, the circuit court described how the
plaintiff's argunents that an objective standard nust be used to
gauge the "custonmer's satisfaction” for purposes of contract
termnation were "sonewhat arguable"” and "possibly" could "carry
weight with a different court.” This |anguage definitely is not
a clear finding that the plaintiff's commencenent of the action
was not "warranted by existing law or a good faith argunent for
the extension, nodification or reversal of existing law. "®° The

circuit court stated in pertinent part:

And then | turn to whether the position taken by
Trinity [the plaintiff] on +the objective versus
subj ective standard was a position that they could
argue asking for sone change in Wsconsin law or an
extension of Wsconsin |aw | guess that mght be
sonmewhat ar guabl e. | concluded that Wsconsin | aw was
very clear that we don't follow an objective standard
and | wasn't necessarily convinced at all, ny remarks
clearly show that, that Trinity's argunment for an
objective standard just didn't carry any weight wth
t he court.

Could that carry weight wth a different court?
Possi bl y.

The <circuit court seemngly recognized that, even if not
justified by current law, the plaintiff's argunment for a
nodi fi cation of the |law had sone nerit.

199 In short, the «circuit court's rumnations about
frivol ousness were not necessary for its decision and should not

under the circunstances of the present case substitute for clear

> Ws. Stat. § 802.05(1)(a) (2003-04).
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findings of fact and conclusions of |aw ®°

Noncommi tt al
i nconcl usi ve suggestions and rumnations by a circuit court do
not constitute a reviewable ruling on frivol ousness. W remand
the cause for the circuit court to determne whether the
plaintiff engaged in frivolous conduct, the nature and tim ng of
t he conduct, and the appropriate sanctions, if any.

* %k k%

1100 For the reasons set forth, we hold, like the circuit
court and the court of appeal s, t hat new Ws. St at.
8 (Rule) 802.05 (2005-06) is a procedural rule and that
procedural rules generally have retroactive application. e
conclude that new rule Ws. Stat. 8 (Rule) 802.05 (2005-06) is
not to be applied retroactively when the new rule dimnishes a
contract, disturbs vested rights, or inposes an unreasonable
burden on the party charged with conplying with the new rule's
requirenents.

1101 W therefore reverse the decision of the court of
appeals and the order of the circuit court. These courts erred
as a mtter of Jlaw in holding that new rule Ws. Stat.
8 (Rule) 802.05 (2005-06) had retroactive application wthout

exception. W remand the cause to the circuit court for further

®© |n Jandrt, 227 Ws. 2d at 538, reviewing the circuit
court's exercise of discretion in inposing sanctions under
former 88 802.05 and § 814.025 (2003-04), the court noted that
the circuit court made 118 findings of fact and 74 concl usions
of law in regard to the defendant's notion for sanctions. I n
the instant case, the circuit court nade no formal findings of
fact or conclusions of |aw regarding frivol ousness.
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proceedi ngs consistent with this opinion. The circuit court
nmust determ ne whether retroactive application of new Ws. Stat.
8 (Rule) 802.05 (2005-06) inposes an unreasonable burden on a
party who nust conply with the procedural requirenments of the
new rul e. After determ ning which provisions—either new Ws.
Stat. 8§ (Rule) 802.05 (2005-06) or 8§ 802.05 and 814.025 (2003-
04)—to apply wusing the unreasonable burden standard, the
circuit court nust determne under the applicable provision
whet her the plaintiff engaged in frivolous conduct in comrencing
or maintaining the lawsuit and what sanctions, if any, should be
i nposed on the plaintiff.

102 By the Court.—Fhe decision of the court of appeals is

reversed and the cause renanded.
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1103 PATI ENCE DRAKE ROGGENSACK, J. (concurring in part and
dissenting in part). Wile | agree wth the mjority's
decision to reverse and renmand to the circuit court because the
court was not required to apply Ws. Stat. § 802.05 (2005-06) to
Scott QI Conpany, Inc.'s (Scott) claim mjority op., 17, |
wite separately because | disagree with the majority's analysis
and also because | conclude that it is Ws. Stat. § 814.025
(2003-04)! that the circuit court should apply on remand, if
Scott proves its claim that Trinity Petroleum 1Inc. (Trinity)
comenced or continued a frivol ous action.

1104 The majority opinion's analysis omts three necessary
determ nati ons: (1) it fails to analyze and decide whether
Scott's claim under Ws. Stat. § 814.025 is a substantive claim
that accrued prior to July 1, 2005; (2) it fails to analyze the
effect of Ws. Stat. § 990.04 and Suprene Court Order 03-06 on
Scott's 8 814.025 claim and (3) it fails to apply the test we
set out in Kurtz v. Gty of Waukesha, 91 Ws. 2d 103, 109, 280

N.W2d 757 (1979), the Chevron/Kurtz test, to determ ne whether

Suprene Court Order 03-06 ought not be applied retroactively.
Instead, it focuses on whether the circuit court is required to
apply Ws. Stat. § 802.05 on renand. The determ nations |
outline are necessary to analyzing the parties' rights and

obligations in the case before the court.

L All subsequent references to Ws. Stat. § 814.025 are to
the 2003-04 version. Al'l  subsequent references to other
statutes are to the 2005-06 version unless otherw se noted.
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1105 Because | conclude that: (1) Scott's claimfor relief
under Ws. Stat. 8 814.025 is a substantive claim that accrued
before July 1, 2005; (2) Ws. Stat. 8§ 990.04 precludes applying
Ws. Stat. 8§ 802.05 or Suprene Court Oder 03-06 to negate
Scott's 8§ 814.025 claim and (3) under the Chevron/Kurtz test,

Suprene Court Order 03-06 should not be applied retroactively to
preclude Scott's claim under 8§ 814.025, | respectfully dissent
fromthe analysis of the ngjority opinion. However, | do concur
in its decision to reverse and remand to the circuit court,
where | would direct the court to apply 8 814.025 if Scott
proves its claim

. BACKGROUND

1106 Scott and Trinity had a contractual relationship
wherein Trinity agreed to deliver petroleum products to Scott's
custoners for a period of five years. The terns of the contract
permtted cancellation if Trinity did not perform to the
"custoner's satisfaction.” After Scott received several
conplaints from its customers about the poor delivery services
Trinity was providing, Scott gave notice to Trinity that it was
term nating the contract.

1107 On April 6, 2004, Trinity comenced an action agai nst
Scott for breach of contract. It is out of Trinity's lawsuit
for breach of contract that Scott's claim under Ws. Stat.
§ 814.025 arose. Over the course of the |litigation—during
medi ati on proceedings and circuit court proceedi ngs—Scott
repeatedly asserted to Trinity that its claim was frivolous to

file and frivolous to continue.
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1108 On May 5, 2005, Scott noved for summary judgnent of
di sm ssal . A hearing was set for June 6, 2005, but was
postponed until July 5, 2005, because <certain deposition
transcripts could not be nade available in sufficient time for
Trinity to reply to Scott's notion.

1109 On July 5, 2005, the circuit court granted Scott
summary judgnment of dismssal, and Scott orally noved for costs
and fees, claimng Trinity conmenced and continued a frivol ous
action. The circuit court asked that Scott place its notion in
witing, which it did on July 21, 2005, alleging violations of
Ws. Stat. 8§ 814.025 and Ws. Stat. § 802.05 (2003-04).

9110 During the course of Trinity's lawsuit against Scott,
this court engaged in rul e-making under the authority granted in
Ws. Stat § 751.12(1).°2 Rule-making is a quasi-legislative
function wherein the court is enpowered to regul ate pleadings,

practice and procedure before the courts. See Wck v. Mieller,

105 Ws. 2d 191, 313 N.W2d 799 (1982).° The rul e-maki ng process

2 Wsconsin Stat. § 751.12(1) states:

The state suprenme court shall, by rules pronul gated by
it fromtinme to time, regul ate pleading, practice, and
procedure in judicial proceedings in all courts, for
the purposes of sinplifying the same and of pronoting
the speedy determnation of litigation wupon its
merits. The rules shall not abridge, enlarge, or
nodi fy the substantive rights of any litigant.

3 The court's power in rule-nmaking is linited. For exanple,
al t hough the suprene court could by rule establish the point at
which the time for appeal would begin to run, it could not
establish by rule whether a particular type of order was
appeal abl e. Wck v. Mieller, 105 Ws. 2d 191, 196-97, 313
N.W2d 799 (1982). The legislature has the sole prerogative to
| egi sl ate whether a particular order is appealable. 1d. at 196.

3
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was conmenced by a petition from nenbers of the State Bar of
W sconsi n. They requested the court to "repeal”™ Ws. Stat.
§ 814.025 and Ws. Stat. § 802.05 (2003-04) and to recreate
§ 802.05 in parallel formwith Fed. R GCv. P. 11

111 In 1978, this court created the original version of
W s. St at . § 802.05 during rule-making under Ws. St at .
§ 751.12(1), which permts the court to legislate to regulate
"pl eading, practice, and procedure in judicial proceedings in
all courts.” § 751.12(1). However, Ws. Stat. § 814.025 was
not created by this court. Section 814.025 was created by the
| egi sl ature.

1112 Thomas S. Hanson, who was a nenber of the Wsconsin
State Assenbly in 1978 when the |egislature enacted Ws. Stat
§ 814.025, wote to the court during its rule-making process in
2004. He said that he had been the author of 1977 Assenbly Bill
237 that began the Ilegislative creation of § 814.025. M.
Hanson explained to the court that by enacting 8 814.025, it was
the intent of the legislature to establish a nandatory nake-
whol e renmedy for persons victimzed by frivolous |awsuits. See
Letter from Thomas S. Hanson to the Suprenme Court (Cct. 29,
2004) . He expl ained that "[nm aking sanctions discretionary and
permtting sonmething less than a 'make whole' recovery for the
victim are clearly contrary to what | intended when we passed
8§ 814.025." Id. M. Hansen said that by enacting § 814.025
the legislature intended to create a "substantive right of

recovery" for nmenbers of the public who are victimzed by
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frivolous |awsuits. Id. He asked the court to deny the
| awyers' petition to "repeal” § 814.025. |d.

113 This court did as requested by the | awyer-petitioners.
In Suprenme Court Order 03-06, it "repealed" Ws. Stat. 8§ 802.05
and Ws. Stat. § 814.025 (2003-04) and recreated § 802.05 in
parallel formto Fed. R Cv. P. 11. Suprene Court Order 03-06,
2005 W 38, 278 Ws. 2d xiii-xiv (eff. M. 31, 2005). In so

doing, it ignored the fact that § 814.025 was not a judicial

rule subject to the court's rul e-nmaking powers. It also ignored
the strong dissents of three nenbers of the court. Supr ene
Court Order 03-06, 278 Ws. 2d at xxvi—-xxxiii. This is the

first time this court has struck down an act of the |egislature
that was not held unconstitutional. The court's new version of
§ 802. 05 became effective July 1, 2005.*

114 In deciding Scott's notion alleging that Trinity

commenced and continued a frivolous action, the circuit court

“In response to the «court's "repealing" Ws. Stat.
§ 814.025, the legislature passed 2005 Senate Bill 501. Thi s
new | egislation attenpted to reinstate the nake whol e renedy the
| egislature had created in 1978. According to the analysis
prepared by the Legislative Reference Bureau, 2005 S.B. 501:

requires a court to award a successful party the

actual costs of the action, including reasonable
attorney fees, if the court finds that the action is
frivol ous. The bill uses the sane standards for

determining if an action is frivolous as were used in
the | aw before July 1, 2005.

Legi slative Reference Bureau Analysis of 2005 S.B. 501. Bot h
houses of the legislature passed 2005 S.B. 501 and presented it
to the governor for his signature; however, he vetoed it. The
senate could not nmuster the two-thirds najority needed to
override the governor's veto. Bill history for 2005 S.B. 501.

5
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concluded that it could not award sanctions because Ws. Stat
§ 802.05 nust be applied. The circuit court reasoned that the
new 8 802.05 applied because it was a procedural statute; the
nmotion was filed after July 1, 2005, the effective date of
8§ 802.05; and the new 8 802.05 required a 21-day notice of
intent to file a claimalleging the action was frivol ous, which
notice Scott had not given. The court of appeals affirned the
circuit court, and we accepted Scott's petition for review
1. DI SCUSSI ON

A St andard of Review

1115 Deciding when a claim for relief accrues based on

undi sputed facts is a question of |[aw See Meracle .

Children's Serv. Soc. of Ws., 149 Ws. 2d 19, 25-26, 437 N.W2d

532 (1989). \Whether a statute is procedural or has substantive
conponents is also a question of |law for our independent review

See Matthies v. Positive Safety Mg. Co., 2001 W 82, 1115, 21,

244 Ws. 2d 720, 628 N.W2d 842; Schulz v. Ystad, 155 Ws. 2d

574, 596, 456 N.W2d 312 (1990).

1116 The interpretation of Ws. Stat. § 990.04 and its
application to a particular set of facts are |egal questions for
which we do not defer to the decisions of other courts.

Warehouse 11, LLC v. DOT, 2006 W 62, 14, 291 Ws. 2d 80, 715

N. W2d 213. However, we are aided by the prior analyses of the

court of appeals and the circuit court. Spi egel berg v. State,

2006 W 75, 98, 291 Ws. 2d 601, 717 N.W2d 641.
1117 Whether a judicial holding, such as Suprene Court

Order 03-06, should be applied retroactively or prospectively is
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a question of policy for our independent review Kurtz, 91
Ws. 2d at 108.
B. Scott's Claim

1118 The mjority opinion spends nobst of its energy
addressing whether Ws. St at. 8§ 802.05 is procedural or
substanti ve. It does not analyze whether Scott had a
substantive right of action under Ws. Stat. 8 814.025 that had
accrued before the statute was "repealed.” Instead, it
sunmarily asserts that 8 814.025 "did not create a substantive,
vested right to costs and reasonable attorney fees." Maj ority
op., 9Y48. The mjority opinion is heavily invested in
concluding that § 814.025 has no substantive conponent;?®
therefore, its attenpt to shift the reader's focus to anal yzing
§ 802.05 is understandabl e. However, an analysis of the
renedies available wunder § 814.025 before its "repeal” is

required by the case before us.

1119 Wsconsin Stat. 8§ 814.025(1) states in relevant part:

If an action or special proceeding conmmenced or
continued by a plaintiff or a counterclaim defense or
cross conplaint conmmenced, used or continued by a
defendant is found, at any tinme during the proceedings
or upon judgnent, to be frivolous by the court, the
court shall award to the successful party costs

> Wiile this court has been del egated a rul e-nmaki ng function
by the legislature, that delegation is limted. Under Ws.
Stat. § 751.12(1), which this court cited as its authority for
the actions taken in Suprene Court Order 03-06, the rules this
court <creates "shall not abridge, enlarge, or nodify the
substantive rights of any litigant." § 751.12(1). Ther ef or e,
the only way this court can assert it had authority to strike
down Ws. Stat. 8§ 814.025 is if that statute does not enconpass
any substantive rights.
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determined under s. 814.04 and reasonable attorney
f ees.

It provided substantive rights and renedies that should be held
to apply to Scott's claim because Scott had a claim capable of
present enforcenent (that Trinity commenced and continued a
frivolous action) and a suable party (Trinity) against whom it
could enforce its claim before the "repeal" of § 814.025.

Meracle, 149 Ws. 2d at 26 (citing Barry v. M nahan, 127 Ws.

570, 573, 107 N.W 488 (1906)).
1120 Determ ning whether a statute is procedural or has
substantive conmponents can have profound inplications. See

Snopek v. Lakeland Med. Cr., 223 Ws. 2d 288, 294, 588 N W2d

19 (1999); State ex rel. Schmdt v. Dist. No. 2, Town of Red

Springs, 237 Ws. 186, 190, 295 N.W 36 (1941). Subst anti ve
statutes create, define or regulate rights or obligations.

Bett hauser v. Med. Protective Co., 172 Ws. 2d 141, 147-48, 493

N.W2d 40 (1992) (citing Cty of Mdison v. Town of Mudison, 127

Ws. 2d 96, 102, 377 N.W2d 221 (C. App. 1985)). A statute
cannot be procedural if it takes away "vested rights." 1d. A
vested right can be a renedy that is available, but not yet
awarded, to a party who could successfully petition the court

for the renmedy. See Schulz, 155 Ws. 2d at 598.

121 We discussed this concept in Schulz when we considered
Ws. Stat. 8 767.32(1m), which elimnated a child support
obligor's right to petition for the renmedy of retroactive
nodi fication of support, when previously the "circuit courts had
discretion to nodify, reduce, or elimnate accunulated child

support arrearages."” Id. W concluded that § 767.32(1nm) was

8
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substantive because it worked "such a substantial change in the
legal rights and obligations of a child support obligor." Id.
So too in the case before us, the "repealing” of Ws. Stat.
§ 814.025 changed legal rights and renedies that had previously
exi st ed.

122 The nmmjority asserts that Scott had no "vested right"
under Ws. Stat. 8 814.025 to recover reasonable attorney fees
if Trinity's conduct were held to be frivolous "until a circuit
court made a finding of frivolousness.” Mjority op., 162. The
majority opinion's assertion, for which it cites no authority,
is contrary to controlling precedent because the right to a non-
di scretionary renedy is "vested" before a court makes a finding
that supports an order for the renedy. Matthies, 244 Ws. 2d
720, f922. The right to a remedy is vested when a right to the
remedy "accrues" under the facts of the case. Id. A claim
"accrues" when there exist "a <claim capable of present
enforcenent, a suable party against whomit nay be enforced, and
a party who has a present right to enforce it." Meracl e, 149
Ws. 2d at 26 (quoting Barry, 127 Ws. at 573).

1123 In Matthies, we reviewed whether a statute on
conparative negligence that was anended after Matthies was
injured, but before he filed his lawsuit, applied to limt the
damages he could collect to an anmount representative of each
tortfeasor's causal negligence. Matthies, 244 Ws. 2d 720, T11.
In our analysis of the question presented, we first determ ned

when Matthies' claimfor relief accrued. Id., 1921-22.
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1124 Matthies asserted his claimaccrued at the tinme of his
injury, and the tortfeasors asserted "Matthies ha[d] no vested
or accrued right in a particular renmedy” until a final judgment.
Id., 721. W disagreed with the tortfeasor's contention. 1d.
And even though Matthies had not yet filed his lawsuit when the
| aw was changed from joint and several liability for negligence
to conparative negligence, we held that "Matthies d[id] have a
vested right to recover all of his danages that are adjudged due
to him from any defendant that nmay be jointly and severally
liable for his injuries.” Id.

1125 W& reasoned that "Matthies ha[d] a vested right in his
claim for negligence" because his claim "accrued on the date of
his accident and injury" and it was the "date of injury which
[was] the triggering event with respect to the application of
Ws. Stat. § 895.045(1)." Id., 922 We then explained that
because he was entitled to recover under the doctrine of joint
and several liability when his claim accrued, the statutory
change in forns of liability affected vested rights. 1d., 123.

1126 Applying Matthies to the question of whether Trinity
has a claim to a substantive renedy under Ws. Stat. 8§ 814.025
that accrued before it was "repealed” on July 1, 2005, | look to
the injury-producing conduct, just as we did in Matthies. It is
alleged that Trinity injured Scott by conmencing and conti nuing
a frivolous lawsuit. Trinity's injury-producing conduct
occurred before July 1, 2005. Therefore, wunder Matthies,

Scott's claim for the mandatory make-whole renedy as set out in

§ 814.025 accrued prior to July 1, 2005 and it becane a vested

10
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right at that tine. Id., 922; Schulz, 155 Ws. 2d at 598
(concluding that a change in legal rights and obligations is
prospective only). Therefore, the circuit court should apply
the remedy of § 814.025 on renand, if Scott proves its claim?®
1127 My conclusion that the circuit court should apply Ws.
Stat. 8 814.025 on remand if Scott proves its claim finds

further support in N esen v. State, 30 Ws. 2d 490, 141 N w2ad

194 (1966). In N esen, the plaintiff brought an action for
damages al leging that "the state highway comm ssion, during the
construction of Hoghway 1-94 in the fall of 1963, blocked the
hi ghway ditch and failed to provide the proper drainage, causing
the flooding of the plaintiff's land in the spring of 1964 and
thereby rendering it useless for planting." 1d. at 491. During
1964, Ws. Stat. 8§ 88.38(2) (1961-62), which permtted a suit
for danmages under factual circunstances such as N esen
presented, was repealed and recreated as Ws. Stat. 8§ 88.87 by
ch. 572, Laws of 1963. Id. at 492, It becanme effective
June 13, 1964. Id. It did not permit a claim for danages
directly against the State as 8§ 88.38(2) (1961-62) had. 1d.

1128 W concluded that N esen's claim for relief arose
prior to the effective date of the new statute because the
State's negligent conduct preceded the effective date of the
statutory change. Id. at 493. W also concluded that there was

no statenent in the new statute that the |egislature intended by

the repeal of Ws. Stat. § 88.38(2) (1961-62) to termnate

® The Ws. Stat. § 814.025 nmke-whole renedy is a non-
di scretionary renedy. Jandrt v. Jerome Foods, Inc., 227 Ws. 2d
531, 576, 597 N.W2d 744 (1999).

11
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rights of action that had accrued before the statutory change.
Id. at 493-94. Accordingly, we looked to the effect of Ws.
Stat. 8§ 990.04 on N esen's claim under the repealed statute.
Id. at 493-95. W held that N esen could maintain his suit for
damages because the "rights which had arisen in favor of the
plaintiff wunder sec. 88.38(2), Stats., prior to its being
repealed are preserved to M. N esen by sec. 990.04." Id. at
495.
1129 Here, Scott's right to make a claim under Ws. Stat

§ 814.025 arose at the time of Trinity's conduct of allegedly
filing and continuing a frivolous lawsuit. This occurred before
July 1, 2005. There was no discussion at the rule-nmaking
hearing prior to the "repeal"” of 8§ 814.025 that the court
intended to cut off rights of action that had accrued before
July 1, 2005. Accordingly, as wunder N esen, on remand, the
circuit court should apply § 814.025 if Scott proves its claim’
1d. at 493-95.

" The mmjority asserts that Ws. Stat. § 802.05 is the
"governing provision" when conparing it wth Ws. St at .
8§ 814.025. Majority op., Y24. | amuncertain what a "governing
provi sion" is. However, we have concluded that when an action
is proved frivolous, the relief accorded to those victimzed by
a frivolous action is the mandatory nake-whole renedy of
§ 814.025. Jandert, 227 Ws. 2d at 563. As we expl ai ned:

Costs and reasonable attorney fees nust be
awarded [] if the court is satisfied that the [|aw
firm knew or should have known that its allegation of
causation was "w thout any reasonable basis in law or
equity.”

12
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C. Wsconsin Stat. 8§ 990.04
1130 The majority opi ni on di scards Scott's cl ai mred
application of Ws. Stat. § 990.04 in a footnote. Mjority op.

148 n.35. Section 990.04 states in relevant part:

The repeal of a statute hereafter shall not remt,
defeat or inpair any civil or crimnal liability for
of fenses commtted, penalties or forfeitures incurred
or rights of action accrued under such statute before
the repeal thereof, whether or not in course of
prosecution or action at the time of such repeal; but
all such offenses, penalties, forfeitures and rights
of action created by or founded on such statute,
l[iability wherefore shall have been incurred before
the time of such repeal thereof, shall be preserved
and remain in force notwthstanding such repeal,
unl ess specially and expressly remtted, abrogated or
done away with by the repealing statute.

As | have explained above, Trinity's allegedly frivolous acts
occurred before the "repeal” of Ws. Stat. § 814.025; and
therefore, Scott's "right of action" accrued before the statute
was struck down.

131 W construed and applied Ws. Stat. 8§ 990.04 in
Jackson County Iron Co. v. Misolf, 134 Ws. 2d 95, 396 N W2d

323 (1986). In Jackson County Iron, we reviewed 8 990.04 in the

context of a court of appeals decision that held the repeal of
Ws. Stat. § 70.94(3)(a) (1975) deprived Jackson County Iron of
its adm nistrative appeal . Id. at 104. We concluded that the
court of appeals erred because "it is the clear intention of
sec. 990.04 to preserve all rights which nay have arisen before
the repeal of a statute unless such rights are 'specially and

expressly remtted, abrogated or done away with by the repealing

13
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statute.'" Id. (quoting Niesen, 30 Ws. 2d at 493). W al so
expl ained that "an act which repeals or nodifies a renedy does

not affect a pending action.” Id. (citing Bratton v. Town of

Johnson, 76 Ws. 430, 434, 45 NW 412 (1890)).

1132 As was the case in Jackson County Iron, Scott's right

of action against Trinity arose before Ws. Stat. § 814.025 was
"repealed.” By the statute's plain wording, which we described

in Jackson County Iron as "the clear intention" of Ws. Stat.

§ 990.04, id., Scott's claim against Trinity was unaffected by
the "repeal” of § 814.025. Accordingly, | conclude that
8§ 990.04 provides additional support for the conclusion that
Scott's clains under 8§ 814.025 should be addressed upon remand
of this action.

D. The Chevron/ Kurtz Standards

1133 The majority opinion repeatedly focuses on whether
Ws. Stat. 8§ 802.05 was required to be applied retroactively to
Scott's claim that Trinity conmenced and continued a frivol ous
action. Majority op., 9714, 7, 8, 32-39, 52-62. 1In so doing, it
does not analyze whether Suprenme Court Oder 03-06, that
"repeal ed” Ws. Stat. 8§ 814.025 and Ws. Stat. § 802.05 (2003-
04), should be applied to elimnate rights that woul d otherw se
affect a claim that had accrued under § 814.025 in an action
t hat had commenced.

1134 In my view, Suprene Court Oder 03-06 is not a

judicial holding such that the Chevron/Kurtz test applies, nor

do any of the order's conclusions about Ws. Stat. § 814.025

establish precedent. The nmgjority opinion agrees that

14
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Chevron/ Kurtz does not apply to the issues presented. Majority

op., 178. However, it cones to that conclusion by shifting the
reader's focus to Ws. Stat. 8§ 802.05 and asserting that

Chevron/Kurtz is not the correct test for determ ning whether a

statute should be applied prospectively or retroactively.
Majority op., 179.

1135 However, one nust note that it was Suprene Court O der
03-06 that elimnated the rights established by Ws. Stat.
§ 814.025 by "repealing” it. There is nothing in Ws. Stat.
§ 802.05 that even nmentions 8§ 814.025, let alone "repeals" it.
By shifting the reader's focus from Suprenme Court Order 03-06
the majority opinion ducks the issue of how it is actually
enpl oying Suprenme Court Order 03-06 in its decision. That is,

the majority opinion does treat Suprene Court O-der 03-06 as

though it were a judicial holding when it relies on the
majority's prior determnation during rule-nmaking that 8 814.025
has no substantive conponents.? Mpjority op., 1T42. However,
since the rul e-nmaki ng proceedi ng appears to have caused Suprene
Court Order 03-06 to becone a "judicial hol ding,"” the

Chevron/Kurtz test should be applied to determ ne whether that

holding in regard to §8 814. 025 shoul d have retroactive effect.
1136 In Kurtz, this court analyzed how to decide whether a

"judici al hol di ng" shoul d or shoul d not be appl i ed

8 Until today, we have never held or inplied that we
establish binding precedent for this or any other court by rule-
making. Qur rules remain subject to interpretation and testing,
just as any other |legislation does. However, the mmjority
refuses to test its own rule here.

15
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retroactively. Kurtz, 91 Ws. 2d at 108-009. The court quoted
and then applied a three-factor test enployed by the United
States Suprenme Court in Chevron Gl Co. v. Huson, 404 U S. 97

(1971) to determne whether a holding ought not be applied

retroactively:

First, the decision to be applied nonretroactively
must establish a new principle of law, either by
overruling clear past precedent on which litigants may
have relied, or by deciding an issue of first
i mpressi on whose resol ution was not clearly
f oreshadowed. Second, . . . "we must . . . weigh the
nmerits and denerits in each case by looking to the
prior history of the rule in question, its purpose and

effect, and whether retrospective operation wll
further or retard its operation.” Finally, we :
wei gh[ ] t he i nequity i nposed by retroactive
application, for "[wlhere a decision of the Court
could produce substantial inequitable results if
applied retroactively, [we avoid] "injustice or

hardshi p' by a holding of nonretroactivity."

Id. at 109 (quoting Chevron QIl, 404 U S. at 106-07) (further

citations omtted). \Wen the court applied the Chevron test, it
concluded that the judicial holdings then under consideration
did not satisfy the test's three factors and therefore they were
applicable to the clainms before the court. 1d.

1137 If Suprene Court Order 03-06 is a "judicial holding,"

then we should analyze it wunder the Chevron/Kurtz test. In

applying the Chevron/Kurtz test to the court's 03-06 Oder, |

conclude that it should not be applied to preclude the
application of Ws. Stat. 8§ 814.025 to Scott's claim because the
order established a new rule that changed the law, there are
significant denerits in applying it here; and applying the order

to negate Scott's clainms would be inequitable.

16
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1138 The "repeal"™ of Ws. Stat. § 814.025 creates a new

rule under Chevron/Kurtz for several reasons. First, 8 814.025

provided that, as a sanction for filing or continuing a

frivolous claim reasonable attorney fees nust be paid to the

prevailing party.® Jandrt v. Jerome Foods, Inc., 227 Ws. 2d

531, 576, 597 N.W2d 744 (1999); Sommer v. Carr, 99 Ws. 2d 789,

799, 299 N.W2d 856 (1981); Stoll v. Adriansen, 122 Ws. 2d 503,

511, 362 N.W2d 182 (Ct. App. 1984). Under the rule established
by Suprenme Court Order 03-06, the circuit court may, but is not
required, to award attorney fees as a sanction for filing a
frivolous action. Second, 8§ 814.025 required that any sanctions

ordered nmust be paid to the person injured. Jandrt, 227 Ws. 2d

at 577. Under the rule established by Suprene Court Order 03-
06, any sanction ordered nay be paid to the court, rather than

to the prevailing party. Third, § 814.025 applies to one who

commences or continues a frivolous action, while the rule

established by Suprene Court Oder 03-06 applies only to
commencing a frivolous action. Therefore, under the court's new
rule, no sanctions are available if the action was not frivol ous
when commenced, but at sone point in the litigation it becane
frivolous to continue it. See id. at 547 (concluding that

wording identical to that in Ws. Stat. § 802.05 does not

®In the absence of a statute or contract that authorizes
paynent of attorney fees to the prevailing party, Wsconsin
follows the American Rule where each party pays its own attorney
f ees. Sommer v. Carr, 99 Ws. 2d 789, 798, 299 N W2d 856
(1981). Ther ef or e, a party's opportunity to receive
conpensation under Ws. Stat. 8§ 814.025 for attorney fees
generated by required participation in a frivolous |awsuit was a
significant departure fromthe comon [aw. 1d.

17



No. 2005AP2837. pdr

"aut hori ze[] the inposition of sanctions upon a party
mai ntaining a frivolous action"). This last change in the |aw
could be inportant to Scott, as it was in Jandrt. In Jandrt, we

concluded that Jandrt did not violate Ws. Stat. & 814.025 when
she filed the action, but that she should have known the action
was frivol ous when she continued it. | d. at 564.

139 In addition, under the second Chevron/Kurtz factor,

there are significant denerits in applying Supreme Court O der
03-06 to preclude the use of Ws. Stat. § 814.025 for Scott's
claim Because the change in law that was caused by Suprene
Court Order 03-06 occurred during judicial rule-nmaking, the
change in the law did not receive the public notice that other
legal issues this court has addressed have received when a
change in the law occurred as part of a case-opinion of this
court. For exanple, there was no petition for review of another
court decision; there was no announcenent in the popular press
that we had accepted for review the potential "repealing”
of 8§ 814.025, as the court routinely does through the court
information office when petitions for review are accepted; there
was no press coverage to inform nmenbers of the public that we
were considering striking down § 814.025; and there were no
briefs filed with the court on both sides of the petition to
"repeal” 8§ 814.025, so that the court could examne in a full
adversarial posture whether § 814.025 contained renedies that
wer e substanti ve.

1140 Finally, under the third Chevron/Kurtz factor,

applying Suprene Court Oder 03-06 to preclude Scott's claim

18
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under Ws. Stat. 8§ 814.025 would produce inequitable results,
such as the circuit court being without the power to make Scott
whole if it concludes Trinity's action was not frivolous when
filed or frivolous when continued. Accordingly, under the

Chevron/Kurtz test, Supreme Court Oder 03-06 should not be

applied retroactively to Scott's claimunder § 814.025, which is
a substantive claim to a nake-whole remedy that had accrued
before this court entered its order.
I11. CONCLUSI ON

1141 Because | conclude that: (1) Scott's claimfor relief
under Ws. Stat. 8 814.025 is a substantive claim that accrued
before July 1, 2005; (2) Ws. Stat. 8§ 990.04 precludes applying
Ws. Stat. 8§ 802.05 or Suprene Court Oder 03-06 to negate
Scott's 8§ 814.025 claim and (3) under the Chevron/Kurtz test,

Suprene Court Order 03-06 should not be applied retroactively to
preclude Scott's claim under 8§ 814.025, | respectfully dissent
fromthe analysis of the ngjority opinion. However, | do concur
in its decision to reverse and remand to the circuit court,
where | would direct the court to apply § 814.025, if Scott
proves its claim

142 For the foregoing reasons, | concur in part and
di ssent in part.

1143 | am authorized to state that Justices JON P. WLCOX
and DAVID T. PROSSER join this concurrence/ di ssent.
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