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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s af f i r mi ng t he or der  

of  t he c i r cui t  cour t  f or  Waukesha Count y,  James R.  Kei f f er ,  

Judge. 1  The ci r cui t  cour t  deni ed Scot t  Oi l  Company,  I nc. ' s ( t he 

def endant ' s)  mot i on f or  sanct i ons agai nst  Tr i ni t y Pet r ol eum,  

I nc.  ( t he pl ai nt i f f )  f or  al l eged f r i vol ous commencement  and 

mai nt enance of  a l awsui t .    

                                                 
1 Tr i ni t y Pet r ol eum,  I nc.  v.  Scot t  Oi l  Co. ,  2006 WI  App 219,  

296 Wi s.  2d 666,  724 N. W. 2d 259.    
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¶2 At  i ssue i n t hi s case i s t he appl i cat i on of  new Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06)  t o t he pr esent  l i t i gat i on.   

¶3 Thi s cour t  adopt ed new Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06) ,  pur suant  t o i t s r ul e- maki ng aut hor i t y under  Wi s.  

St at .  § 751. 12 ( 2005- 06) ,  by Supr eme Cour t  Or der  03- 06 on Mar ch 

31,  2005. 2  Supr eme Cour t  Or der  03- 06 r epeal ed bot h Wi s.  St at .  

§§ 802. 05 and 814. 025 ( 2003- 04) ,  and r ecr eat ed Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06) .   The ef f ect i ve dat e of  t he new r ul e 

was Jul y 1,  2005. 3  On t he ef f ect i ve dat e of  t he new r ul e t he 

def endant ' s mot i on f or  summar y j udgment  had not  yet  been deci ded 

by t he c i r cui t  cour t .   Af t er  t he ef f ect i ve dat e of  t he new r ul e,  

t he c i r cui t  cour t  gr ant ed t he summar y j udgment  mot i on i n f avor  

of  t he def endant ,  and t he def endant  made or al  and wr i t t en 

mot i ons t o i mpose sanct i ons agai nst  t he pl ai nt i f f  f or  f r i vol ous 

conduct ,  r el y i ng on f or mer  Wi s.  St at .  §§ 802. 05 and 814. 025 

( 2003- 04) .      

¶4 We ar e asked t o det er mi ne whet her  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  shoul d be appl i ed r et r oact i vel y t o t he 

i nst ant  case.   I nher ent  i n t hi s quest i on ar e t wo i ssues:   ( 1)  

whet her  t he new r ul e has r et r oact i ve appl i cat i on,  and ( 2)  i f  t he 

new r ul e has r et r oact i ve appl i cat i on,  whet her  t he i nst ant  case 

f al l s wi t hi n an except i on t o r et r oact i ve appl i cat i on.  

¶5 The ci r cui t  cour t  i n t he i nst ant  case det er mi ned as a 

mat t er  of  l aw t hat  t he new r ul e,  Wi s.  St at .  § ( Rul e)  802. 05 

                                                 
2 Supr eme Cour t  Or der  03- 06,  2005 WI  38,  278 Wi s.  2d x i i i .  

3 I d.  at  x i v.  
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( 2005- 06) ,  had r et r oact i ve appl i cat i on,  wi t hout  except i on,  and 

f ur t her  det er mi ned t hat  because t he def endant  di d not  and coul d 

not  compl y wi t h t he " saf e har bor "  not i ce pr ovi s i on,  no sanct i ons 

woul d be i mposed.   I n l i ght  of  i t s  concl usi on of  l aw,  t he 

c i r cui t  cour t  di d not  det er mi ne i n t he i nst ant  case whet her  

r et r oact i ve appl i cat i on of  t he new r ul e i mpai r ed cont r act  

r i ght s,  di st ur bed vest ed r i ght s ,  or  i mposed an unr easonabl e 

bur den on a par t y i n t he i nst ant  case and di d not  make f i nal  and 

concl usi ve f i ndi ngs on whet her  t he pl ai nt i f f  had ei t her  

commenced or  mai nt ai ned a f r i vol ous act i on.    

¶6 The cour t  of  appeal s af f i r med t he or der  of  t he ci r cui t  

cour t  denyi ng t he def endant ' s mot i on f or  sanct i ons,  based on 

si mi l ar  r easoni ng.   

¶7 For  t he r easons set  f or t h,  we hol d,  l i ke t he c i r cui t  

cour t  and t he cour t  of  appeal s,  t hat  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  i s a pr ocedur al  r ul e and t hat  

pr ocedur al  r ul es gener al l y have r et r oact i ve appl i cat i on.   We 

concl ude t hat  new r ul e Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s  

not  t o be appl i ed r et r oact i vel y when t he new r ul e di mi ni shes a 

cont r act ,  di st ur bs vest ed r i ght s,  or  i mposes an unr easonabl e 

bur den on t he par t y char ged wi t h compl yi ng wi t h t he new r ul e' s 

r equi r ement s.  

¶8 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and t he or der  of  t he c i r cui t  cour t .   These cour t s er r ed 

as a mat t er  of  l aw i n hol di ng t hat  new r ul e Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  had r et r oact i ve appl i cat i on wi t hout  

except i on.   We r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  
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pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   The ci r cui t  cour t  

must  det er mi ne whet her  r et r oact i ve appl i cat i on of  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  i mposes an unr easonabl e bur den on a 

par t y who must  compl y wi t h t he pr ocedur al  r equi r ement s of  t he 

new r ul e.   Af t er  det er mi ni ng whi ch pr ovi s i on——ei t her  Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  or  §§ 802. 05 and 814. 025 ( 2003- 04) ——t o 

appl y usi ng t he unr easonabl e bur den st andar d,  t he c i r cui t  cour t  

must  det er mi ne under  t he appl i cabl e pr ovi s i on whet her  t he 

pl ai nt i f f  engaged i n f r i vol ous conduct  i n commenci ng or  

mai nt ai ni ng t he l awsui t  and what  sanct i ons,  i f  any,  shoul d be 

i mposed on t he pl ai nt i f f .   

I  

¶9 Thi s r evi ew ar i ses f r om t he c i r cui t  cour t ' s  or der  

denyi ng t he def endant ' s mot i on f or  sanct i ons agai nst  t he 

pl ai nt i f f  f or  commenci ng and mai nt ai ni ng a f r i vol ous l awsui t .   

The pr ocedur al  post ur e of  t he case f or  pur poses of  deci di ng t he 

i ssue on r evi ew,  t he r et r oact i ve appl i cat i on of  Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06) ,  i s  set  f or t h bel ow and i s not  i n 

di sput e.  

¶10 The par t i es ent er ed i nt o a f i ve- year  wr i t t en cont r act  

pur suant  t o whi ch t he pl ai nt i f f  woul d t r anspor t  t he def endant ' s 

pet r ol eum pr oduct s t o t he def endant ' s cust omer s.   Accor di ng t o 

cont r act ual  pr ovi s i ons,  t he def endant  coul d t er mi nat e t he 

cont r act  wi t h 60 days'  not i ce i f  t he pl ai nt i f f  f ai l ed t o per f or m 

t o t he " cust omer ' s sat i sf act i on. "  

¶11 On Febr uar y 6,  2004,  t he def endant  f or mal l y not i f i ed 

t he pl ai nt i f f  t hat ,  pur suant  t o i t s r i ght s under  t he cont r act ,  
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i t  was t er mi nat i ng t he cont r act  because i t  was not  sat i sf i ed 

wi t h t he pl ai nt i f f ' s  per f or mance;  t he def endant  expl ai ned t hat  

i t  had r ecei ved sever al  compl ai nt s f r om i t s cust omer s about  t he 

pl ai nt i f f ' s  poor  ser vi ce i n del i ver i ng pet r ol eum pr oduct s.    

¶12 On Apr i l  6,  2004,  t he pl ai nt i f f  f i l ed sui t  agai nst  t he 

def endant  al l egi ng br each of  cont r act .   The par t i es di sagr eed 

about  t he meani ng of  t he phr ase " cust omer ' s sat i sf act i on"  i n t he 

cont r act .   I n i t s r esponsi ve pl eadi ngs,  t he def endant  di d not  

r ai se any i ssue of  f r i vol ousness.   The def endant ,  however ,  

cont ends t hat  at  subsequent  st ages of  t he pr oceedi ng i t  al er t ed 

t he pl ai nt i f f  of  i t s  bel i ef  t hat  t he commencement  and 

mai nt enance of  t he act i on wer e f r i vol ous. 4 

¶13 The def endant  submi t t ed i nt er r ogat or i es and document  

r equest s t o t he pl ai nt i f f ,  begi nni ng i n December  2004,  t o pr ove 

t hat  even under  t he pl ai nt i f f ' s  own cont r act ual  i nt er pr et at i on,  

t he pl ai nt i f f  di d not  have a v i abl e case f or  br each of  cont r act .    

¶14 On Apr i l  5,  2005,  t he def endant  moved f or  summar y 

j udgment  agai nst  t he pl ai nt i f f .   The ci r cui t  cour t  i ni t i al l y  

schedul ed t he hear i ng on t he def endant ' s mot i on f or  summar y 

j udgment  f or  June 6,  2005.   Thi s hear i ng was post poned,  however ,  

unt i l  Jul y 5,  2005,  i n or der  t o accommodat e t he r ecei pt  of  

                                                 
4 The def endant  poi nt s t o i t s asser t i ons t hat  t he l awsui t  

was f r i vol ous i n i t s medi at i on st at ement  i n Mar ch 2005,  i n i t s 
r esponse t o t he pl ai nt i f f ' s  mot i on t o quash t he def endant ' s 
mot i on t o compel  i n Apr i l  2005,  i n i t s br i ef  i n r esponse t o t he 
pl ai nt i f f ' s  mot i on t o quash i n Apr i l  2005,  i n t he def endant ' s 
pr et r i al  r epor t  of  Apr i l  5,  2005;  and i n t he hear i ng on May 16,  
2005 on t he pl ai nt i f f ' s  mot i on t o quash.   
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t r anscr i pt s f r om a deposi t i on t aken on May 27,  2005. 5  The 

def endant  bl ames t he pl ai nt i f f  f or  t hi s del ay.   A l et t er  

submi t t ed by t he def ense counsel  t o t he c i r cui t  cour t  st at es,  

however ,  t hat  bot h par t i es r equest ed t hi s post ponement . 6   

¶15 Whi l e t he l i t i gat i on i n t he i nst ant  case was bef or e 

t he c i r cui t  cour t ,  t hi s cour t  i ssued Supr eme Cour t  Or der  03- 06 

on Mar ch 31,  2005,  changi ng t he r ul es gover ni ng sanct i ons f or  

f r i vol ous conduct .   Ef f ect i ve Jul y 1,  2005,  Wi s.  St at .  §§ 802. 05 

and 814. 025 ( 2003- 04)  wer e r epeal ed and Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  was adopt ed.  

¶16 At  t he concl usi on of  t he summar y j udgment  hear i ng on 

Jul y 5,  2005,  t he c i r cui t  cour t  gr ant ed summar y j udgment  i n 

f avor  of  t he def endant , 7 and t he def endant  or al l y moved f or  cost s 

and r easonabl e at t or ney f ees,  c l ai mi ng t hat  t he pl ai nt i f f  

f r i vol ousl y commenced and mai nt ai ned i t s c l ai m agai nst  t he 

                                                 
5 Thi s deposi t i on had been schedul ed f or  an ear l i er  dat e but  

was del ayed t o accommodat e an ul t i mat el y unsuccessf ul  mot i on 
br ought  by t he pl ai nt i f f  t o quash t he deposi t i on.  

6 The l et t er  dr af t ed by def ense counsel ,  dat ed May 27,  2005,  
and addr essed t o t he Honor abl e James R.  Kei f f er ,  r eads i n 
r el evant  par t :   " Because t he deposi t i on t r anscr i pt s woul d not  be 
avai l abl e by t he Tuesday dat e,  and such a shor t  t i me f r ame 
bef or e t he r epl y br i ef  due dat e,  bot h counsel  asked your  c l er k 
f or  a new hear i ng dat e.   She compl i ed and changed t he June 6,  
2005 summar y j udgment  hear i ng dat e t o Jul y 5,  2005,  at  10: 00 
a. m. "   The l et t er  cont i nues,  " By mut ual  agr eement  of  counsel ,  
and wi t h t he cour t ' s  appr oval ,  we ar e t hus r equest i ng t hat  t he 
summar y j udgment  br i ef i ng schedul e be changed based upon t he new 
hear i ng dat e of  Jul y 5. "  

7 The pl ai nt i f f  does not  chal l enge t he ci r cui t  cour t  or der  
gr ant i ng summar y j udgment  as par t  of  t he i nst ant  pr oceedi ngs and 
i t s val i di t y i s t her ef or e not  bef or e t he cour t .  
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def endant .   The ci r cui t  cour t  r ef used t o gr ant  t he def endant ' s 

or al  mot i on,  concl udi ng t hat  t he mot i on was not  pr oper l y bef or e 

i t .   The ci r cui t  cour t ,  however ,  i nvi t ed t he def endant  t o f i l e a 

wr i t t en mot i on f or  sanct i ons.   Speci f i cal l y,  t he c i r cui t  cour t  

st at ed:  " I f  Scot t  Oi l  [ t he def endant ]  wi shes t o r enew t hat  

r equest  sayi ng t hat  i n i t s opi ni on i t  bel i eves t hi s act i on was a 

f r i vol ous mat t er  and t hey ar e t hen cont i nui ng t o ask t he cour t  

t o i mpose cost s,  t hey can f i l e t hat  mot i on at  t he appr opr i at e 

t i me .  .  .  . "   

¶17 The def endant  f i l ed a wr i t t en mot i on f or  i mposi t i on of  

sanct i ons ( cost s and r easonabl e at t or ney f ees)  on Jul y 21,  2005,  

af t er  t he ef f ect i ve dat e of  new r ul e Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06) .   The def endant  ar gued t hat ,  i n l i ght  of  t he 

cont r act ' s c l ear  t er ms and t he numer ous cust omer  compl ai nt s,  t he 

pl ai nt i f f  f r i vol ousl y commenced and mai nt ai ned i t s l awsui t .   The 

def endant  gr ounded i t s wr i t t en mot i on f or  sanct i ons on f or mer  

Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04) .   The def endant ' s 

mot i on di d not  ment i on Supr eme Cour t  Or der  03- 06 r epeal i ng 

f or mer  §§ 802. 05 and 814. 025 ( 2003- 04)  and r ecr eat i ng Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06) .   

¶18 The ci r cui t  cour t  hear d ar gument s on August  29,  2005 

on t he def endant ' s wr i t t en mot i on f or  sanct i ons.   The ci r cui t  

cour t  concl uded t hat  " t he new 802. 05 appl i ed i n t hi s case"  and 

t hat  t he def endant  had t o compl y wi t h t he " saf e har bor "  not i ce 

pr ovi s i on.   Because t he def endant  had not  compl i ed and coul d not  

compl y wi t h t he " saf e har bor "  not i ce pr ovi s i on,  t he c i r cui t  

cour t  deni ed t he def endant ' s mot i on f or  sanct i ons.  
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¶19 On appeal ,  t he cour t  of  appeal s  af f i r med t he c i r cui t  

cour t ' s  or der  denyi ng t he def endant ' s mot i on f or  sanct i ons,  

hol di ng t hat  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  was a 

pr ocedur al  r ul e wi t h r et r oact i ve appl i cat i on and t hat  sanct i ons 

coul d not  be gr ant ed because t he def endant  had not  compl i ed and 

coul d not  compl y wi t h i t s " saf e har bor "  not i ce pr ovi s i ons. 8   

¶20 Cour t  of  Appeal s Judge Dani el  P.  Ander son di ssent ed 

f r om t he cour t  of  appeal s deci s i on.   Judge Ander son agr eed wi t h 

t he maj or i t y t hat  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s a 

pr ocedur al  r ul e.   He di d " not  agr ee t hat  i t  i s  t o be appl i ed 

r et r oact i vel y under  t he par t i cul ar  f act s of  t hi s case. " 9  Judge 

Ander son concl uded t hat  t he new r ul e' s " r et r oact i ve appl i cat i on 

woul d i mpose an unr easonabl e bur den upon t he admi ni st r at i on of  

t he j udi c i al  syst em and [ t he def endant ] . " 10  Just  as amendment s 

t o Feder al  Rul es of  Ci v i l  Pr ocedur e Rul e 11 shoul d not  be 

appl i ed r et r oact i vel y i f  not  " j ust  and pr act i cabl e, "  t he di ssent  

r easoned t hat  t he 2005 r ecr eat i on of  Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06)  shoul d not  be appl i ed r et r oact i vel y i f  t he amended 

ver si on i mposed an unr easonabl e bur den on t he par t y t hat  has t o 

compl y wi t h t he pr ocedur al  r equi r ement s.  

I I  

¶21 We begi n our  i nqui r y wi t h a r evi ew of  t he pr ovi s i ons 

gover ni ng sanct i ons f or  f r i vol ous cl ai ms.   When t he pl ai nt i f f  

                                                 
8 Tr i ni t y,  296 Wi s.  2d 666,  ¶¶25,  28,  35- 36.  

9 I d. ,  ¶37.  

10 I d.  
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commenced i t s act i on f or  br each of  cont r act  i n Apr i l  2004,  t wo 

pr ovi s i ons gover ned sanct i ons f or  commenci ng and mai nt ai ni ng 

f r i vol ous act i ons:   Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04) .  

¶22 Wi sconsi n St at .  § 802. 05 ( 2003- 04)  was adopt ed as a 

cour t  r ul e r egul at i ng pl eadi ng,  pr act i ce,  and pr ocedur e.   Bef or e 

i t  was r ecr eat ed i n 2005,  i t  r equi r ed i n r el evant  par t  t hat  

pl eadi ngs,  mot i ons,  and ot her  paper s had t o be si gned by an 

at t or ney or  par t y and t hat  such si gnat ur e cer t i f i es " t hat  t o t he 

best  of  t he at t or ney' s or  par t y ' s knowl edge,  i nf or mat i on and 

bel i ef ,  f or med af t er  r easonabl e i nqui r y,  t he pl eadi ng,  mot i on or  

ot her  paper  i s wel l - gr ounded i n f act  and i s war r ant ed by 

exi st i ng l aw or  a good f ai t h ar gument  f or  t he ext ensi on,  

modi f i cat i on or  r ever sal  of  exi st i ng l aw .  .  .  . " 11 

                                                 
11 For mer  Wi s.  St at .  § 802. 05( 1) ( a)  ( 2003- 04)  pr ovi ded i n 

f ul l :  

Ever y pl eadi ng,  mot i on or  ot her  paper  of  a par t y 
r epr esent ed by an at t or ney shal l  cont ai n t he name,  
st at e bar  number ,  i f  any,  t el ephone number ,  and 
addr ess of  t he at t or ney and t he name of  t he at t or ney' s 
l aw f i r m,  i f  any,  and shal l  be subscr i bed wi t h t he 
handwr i t t en s i gnat ur e of  at  l east  one at t or ney of  
r ecor d i n t he i ndi v i dual ' s name.   A par t y who i s not  
r epr esent ed by an at t or ney shal l  subscr i be t he 
pl eadi ng,  mot i on or  ot her  paper  wi t h t he par t y ' s 
handwr i t t en s i gnat ur e and st at e hi s or  her  addr ess.   
Except  when ot her wi se speci f i cal l y pr ovi ded by r ul e or  
st at ut e,  pl eadi ngs need not  be ver i f i ed or  accompani ed 
by af f i davi t .   The si gnat ur e of  an at t or ney or  par t y 
const i t ut es a cer t i f i cat e t hat  t he at t or ney or  par t y 
has r ead t he pl eadi ng,  mot i on or  ot her  paper ;  t hat  t o 
t he best  of  t he at t or ney' s or  par t y ' s knowl edge,  
i nf or mat i on and bel i ef ,  f or med af t er  r easonabl e 
i nqui r y,  t he pl eadi ng,  mot i on or  ot her  paper  i s wel l -
gr ounded i n f act  and i s war r ant ed by exi st i ng l aw or  a 
good f ai t h ar gument  f or  t he ext ensi on,  modi f i cat i on or  
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¶23 Thi s pr ovi s i on al so aut hor i zed a c i r cui t  cour t  t o 

or der  sanct i ons f or  a v i ol at i on of  any of  t hese st at ut or i l y  

i mposed dut i es.   Sanct i ons wer e f or  t he commencement  of  a 

f r i vol ous act i on and wer e i n t he di scr et i on of  t he cour t . 12  The 

sanct i on i mposed by t he c i r cui t  cour t  " may i ncl ude an or der  t o 

pay t o t he ot her  par t y t he amount  of  r easonabl e expenses 

i ncur r ed by t hat  par t y because of  t he f i l i ng of  t he pl eadi ng,  

mot i on or  ot her  paper ,  i ncl udi ng r easonabl e at t or ney f ees. " 13   
                                                                                                                                                             

r ever sal  of  exi st i ng l aw;  and t hat  t he pl eadi ng,  
mot i on or  ot her  paper  i s not  used f or  any i mpr oper  
pur pose,  such as t o har ass or  t o cause unnecessar y 
del ay or  needl ess i ncr ease i n t he cost  of  l i t i gat i on.   
I f  a pl eadi ng,  mot i on or  ot her  paper  i s not  s i gned,  i t  
shal l  be st r i cken unl ess i t  i s  s i gned pr ompt l y af t er  
t he omi ssi on i s cal l ed t o t he at t ent i on of  t he pl eader  
or  movant .   I f  t he cour t  det er mi nes t hat  an at t or ney 
or  par t y f ai l ed t o r ead or  make t he det er mi nat i ons 
r equi r ed under  t hi s subsect i on bef or e s i gni ng any 
pet i t i on,  mot i on or  ot her  paper ,  t he cour t  may,  upon 
mot i on or  upon i t s own i ni t i at i ve,  i mpose an 
appr opr i at e sanct i on on t he per son who si gned t he 
pl eadi ng,  mot i on or  ot her  paper ,  or  on a r epr esent ed 
par t y,  or  on bot h.   The sanct i on may i ncl ude an or der  
t o pay t o t he ot her  par t y t he amount  of  r easonabl e 
expenses i ncur r ed by t hat  par t y because of  t he f i l i ng 
of  t he pl eadi ng,  mot i on or  ot her  paper ,  i ncl udi ng 
r easonabl e at t or ney f ees.  

12 I n t hi s r egar d,  f or mer  Wi s.  St at .  § 802. 05( 1) ( a)  ( 2003-
04)  pr ovi ded i n per t i nent  par t :  
 

I f  t he cour t  det er mi nes t hat  an at t or ney or  par t y 
f ai l ed t o r ead or  make t he det er mi nat i ons r equi r ed 
under  t hi s subsect i on bef or e s i gni ng any pet i t i on,  
mot i on or  ot her  paper ,  t he cour t  may,  upon mot i on or  
upon i t s own i ni t i at i ve,  i mpose an appr opr i at e 
sanct i on on t he per son who si gned t he pl eadi ng,  mot i on 
or  ot her  paper ,  or  on a r epr esent ed par t y,  or  on bot h.  

13 Wi s.  St at .  § 802. 05( 1) ( a)  ( 2003- 04) .  
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¶24 Wi sconsi n St at .  § 814. 025 ( 2003- 04)  gover ned sanct i ons 

f or  commenci ng or  cont i nui ng a f r i vol ous act i on,  count er cl ai m,  

def ense,  or  cr oss c l ai m and t hus over l apped wi t h § 802. 05 ( 2003-

04)  r egar di ng t he commencement  of  a f r i vol ous act i on. 14  Sect i on 

814. 025 ( 2003- 04)  pr ovi ded i n r el evant  par t  t hat  t he c i r cui t  

cour t  shal l  awar d t he successf ul  par t y cost s and r easonabl e 

at t or ney f ees i f  t he c i r cui t  cour t  f i nds at  any t i me of  t he 

pr oceedi ngs,  i ncl udi ng at  t he concl usi on of  t he case,  t hat  an 

act i on,  count er cl ai m,  def ense or  cr oss c l ai m commenced or  

cont i nued by a par t y i s f r i vol ous. 15  I n adopt i ng subsect i on ( 4)  

of  § 814. 025 ( 2003- 04)  i n 1988,  t he l egi s l at ur e expl i c i t l y  

pr ovi ded t hat  " [ t ] o t he ext ent  s .  802. 05 [ 2003- 04]  i s appl i cabl e 

and di f f er s f r om [ s.  814. 025] ,  s.  802. 05 appl i es. " 16  The 

l egi s l at i ve i nt ent  as c l ear l y expr essed i n t he t ext  was t o have 

                                                 
14 Jandr t  ex r el .  Br ueggeman v.  Jer ome Foods,  I nc. ,  227 

Wi s.  2d 531,  547,  597 N. W. 2d 744 ( 1999)  ( " Bot h §§ 802. 05 and 
814. 025 aut hor i ze a c i r cui t  cour t  t o sanct i on a par t y f or  
commenci ng a f r i vol ous act i on,  whi l e § 814. 025 al one aut hor i zes 
t he i mposi t i on of  sanct i ons upon a par t y mai nt ai ni ng a f r i vol ous 
act i on. " ) .  

15 Wi sconsi n St at .  § 814. 025( 1)  ( 2003- 04)  pr ovi ded as 
f ol l ows:   

I f  an act i on or  speci al  pr oceedi ng commenced or  
cont i nued by a pl ai nt i f f  or  a count er cl ai m,  def ense or  
cr oss compl ai nt  commenced,  used or  cont i nued by a 
def endant  i s f ound,  at  any t i me dur i ng t he pr oceedi ngs 
or  upon j udgment ,  t o be f r i vol ous by t he cour t ,  t he 
cour t  shal l  awar d t o t he successf ul  par t y cost s 
det er mi ned under  s.  814. 04 and r easonabl e at t or ney 
f ees.  

16 Wi s.  St at .  § 814. 025( 4)  ( 2003- 04) .  
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§ 814. 025 compl ement  § ( Rul e)  802. 05 and t o have § ( Rul e)  802. 05 

be t he gover ni ng pr ovi s i on.  

¶25 As we expl ai ned pr evi ousl y,  ef f ect i ve Jul y 1,  2005,  

Supr eme Cour t  Or der  No.  03- 06 r epeal ed Wi s.  St at .  § 814. 025 

( 2003- 04)  i n i t s ent i r et y17 and r epeal ed and r ecr eat ed § 802. 05 

( 2003- 04)  as Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06) .  

¶26 The new r ul e,  Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06) ,  

di f f er s f r om t he pr evi ous pr ovi s i ons gover ni ng sanct i ons f or  

f r i vol ous conduct ,  Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04) ,  

i n sever al  r espect s.   Rel evant  t o t he i nst ant  case ar e t wo 

changes i n new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06) .  

¶27 Fi r st ,  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  

i ncl udes a " saf e har bor "  not i ce pr ovi s i on.   A par t y al l egi ng 

f r i vol ous conduct  and seeki ng sanct i ons must  ser ve on t he non-

                                                 
17 The cour t  expl ai ned i t s r epeal  of  Wi s.  St at .  § 814. 025 

( 2003- 04)  as f ol l ows:   

I n r esponse t o t he concer ns r egar di ng our  deci s i on t o 
r epeal  s.  814. 025,  we not e t hat  i n Apr i l  1988,  t he 
l egi s l at ur e adopt ed subsect i on ( 4)  t o s.  814. 025 t o 
expl i c i t l y  pr ovi de t hat ,  " t o t he ext ent  s.  802. 05 i s 
appl i cabl e and di f f er s f r om t hi s sect i on,  s.  802. 05 
appl i es. "   As we r evi se s.  802. 05,  we heed t he 
l egi s l at i ve di r ect i ve;  t he di f f er ences bet ween t hese 
t wo pr ovi s i ons have engender ed conf usi on.   The 
l egi s l at ur e has i ndi cat ed t hat  t o t he ext ent  t he t wo 
pr ovi s i ons di f f er ,  Wi s.  St at .  ( Rul e)  § 802. 05 shoul d 
cont r ol .   Ther ef or e,  i n or der  t o pr event  conf usi on f or  
l i t i gant s and t he cour t s,  as we r epeal  and r ecr eat e s.  
802. 05,  we al so r epeal  s.  814. 025.   We concl ude t hat  
t hi s r epeal  i s  i n keepi ng wi t h t he l egi s l at i ve 
di r ect i ve set  f or t h i n s.  814. 025( 4) .  

Supr eme Cour t  Or der  03- 06,  278 Wi s.  2d at  x i i i - x i v.  
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movi ng par t y i t s mot i on f or  sanct i ons at  l east  21 days bef or e 

f i l i ng t he mot i on wi t h t he c i r cui t  cour t ,  pr ovi di ng t he non-

movi ng par t y an oppor t uni t y t o cor r ect  or  wi t hdr aw i t s al l egedl y 

of f endi ng paper .   The mot i on f or  sanct i ons may not  be f i l ed wi t h 

t he c i r cui t  cour t  unl ess wi t hi n 21 days t he non- movi ng par t y 

does not  wi t hdr aw or  appr opr i at el y cor r ect  t he of f endi ng mat t er .   

Thi s par t  of  § ( Rul e)  802. 05( 3) ( a) 1.  ( 2005- 06)  st at es i n 

r el evant  par t  as f ol l ows:  

A mot i on f or  sanct i ons under  t hi s r ul e shal l  be made 
separ at el y f r om ot her  mot i ons or  r equest s and shal l  
descr i be t he speci f i c  conduct  al l eged t o v i ol at e sub.  
( 2) .   The mot i on shal l  be ser ved as pr ovi ded i n s.  
801. 14,  but  shal l  not  be f i l ed wi t h or  pr esent ed t o 
t he cour t  unl ess,  wi t hi n 21 days af t er  ser vi ce of  t he 
mot i on or  such ot her  per i od as t he cour t  may 
pr escr i be,  t he chal l enged paper ,  c l ai m,  def ense,  
cont ent i on,  al l egat i on,  or  deni al  i s  not  wi t hdr awn or  
appr opr i at el y cor r ect ed.  

¶28 Second,  sanct i ons,  i ncl udi ng cost s and r easonabl e 

at t or ney f ees,  ar e no l onger  mandat or y upon a c i r cui t  cour t ' s  

f i ndi ng of  f r i vol ousness. 18  For mer  Wi s.  St at .  § 802. 05 ( 2003- 04)  

                                                 
18 New Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  now pr ovi des 

t hat  " [ i ] f ,  af t er  not i ce and a r easonabl e oppor t uni t y t o 
r espond,  t he cour t  det er mi nes t hat  sub.  ( 2)  has been vi ol at ed,  
t he cour t  may i mpose an appr opr i at e sanct i on upon t he at t or neys,  
l aw f i r ms,  or  par t i es t hat  have vi ol at ed sub.  ( 2)  or  ar e 
r esponsi bl e f or  t he v i ol at i on .  .  .  . "   Wi s.  St at .  § ( Rul e)  
802. 05( 3)  ( 2005- 06) .    

Thi s sanct i on may i ncl ude at t or neys f ees:   " [ T] he sanct i on 
may consi st  of ,  or  i ncl ude,  di r ect i ves of  a nonmonet ar y nat ur e,  
an or der  t o pay a penal t y i nt o cour t ,  or ,  i f  i mposed on mot i on 
and war r ant ed f or  ef f ect i ve det er r ence,  an or der  di r ect i ng 
payment  t o t he movant  of  some or  al l  of  t he r easonabl e at t or ney 
f ees and ot her  expenses i ncur r ed as a di r ect  r esul t  of  t he 
v i ol at i on .  .  .  . "   Wi s.  St at .  § ( Rul e)  802. 05( 3) ( b)  ( 2005- 06) .   
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pr ovi ded t hat  t he i mposi t i on of  sanct i ons,  i ncl udi ng cost s and 

r easonabl e at t or ney f ees,  was i n t he c i r cui t  cour t ' s  di scr et i on,  

but  under  Wi s.  St at .  § 814. 025 ( 2003- 04)  sanct i ons i n t he f or m 

of  cost s and r easonabl e at t or ney f ees wer e mandat or y upon a 

c i r cui t  cour t ' s  appr opr i at e f i ndi ngs.  

¶29 Sever al  ot her  aspect s of  new r ul e Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  di f f er  f r om f or mer  §§ 802. 05 and 

814. 025 ( 2003- 04) .   The di f f er ences i ncl ude t he descr i pt i on of  

t he conduct  subj ect i ng a par t y t o sanct i ons and t he t ype of  

sanct i ons t hat  may be i mposed.   The di f f er ences bet ween t he 

f or mer  pr ovi s i ons and t he new r ul e may become r el evant  on 

r emand,  but  we wi l l  not  di scuss t hem f ur t her  her e.  

¶30 We t ur n next  t o exami ne whet her  t he new r ul e,  Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06) ,  shoul d have r et r oact i ve 

appl i cat i on i n t he i nst ant  case or  whet her  t he def endant ' s 

mot i on f or  sanct i ons shoul d be anal yzed under  f or mer  Wi s.  St at .  

§§ 802. 05 and 814. 025 ( 2003- 04) .  

I I I  

¶31 The cent r al  i ssue bef or e t he cour t  i s  t he appl i cat i on 

of  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  t o t he def endant ' s  

mot i on f or  sanct i ons,  whi ch t he def endant  f i l ed af t er  t he 

ef f ect i ve dat e of  t he new r ul e.   The mot i on,  however ,  r el at es t o 

t he pl ai nt i f f ' s  conduct  occur r i ng pr i or  t o t he ef f ect i ve dat e of  

t he new r ul e.   

¶32 The i nt er pr et at i on of  a st at ut e pr omul gat ed under  t hi s 

cour t ' s  r ul e- maki ng aut hor i t y pr esent s a quest i on of  l aw,  whi ch 

t hi s cour t  r evi ews i ndependent l y,  but  benef i t i ng f r om t he 
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anal yses of  t he c i r cui t  cour t  and t he cour t  of  appeal s. 19  

Whet her  a st at ut e pr omul gat ed under  t hi s cour t ' s  r ul e- maki ng 

aut hor i t y mer i t s r et r oact i ve or  pr ospect i ve appl i cat i on i s al so 

a quest i on of  l aw,  whi ch t hi s cour t  deci des i ndependent l y,  but  

benef i t i ng f r om t he anal yses of  t he c i r cui t  cour t  and t he cour t  

of  appeal s. 20  

¶33 The def endant  i nsi st s t hat  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  does not  appl y t o i t s mot i on f or  

sanct i ons,  i ncl udi ng cost s and r easonabl e at t or ney f ees,  f i l ed 

af t er  t he ef f ect i ve dat e of  t he new r ul e but  r el at i ng t o conduct  

occur r i ng bef or e t he ef f ect i ve dat e.   The def endant  asser t s t hat  

a pr ospect i ve appl i cat i on of  t he new pr ocedur al  r ul e i s 

necessar y under  t he Chevr on/ Kur t z21 f act or s t o mi t i gat e t he 

har dshi ps t hat  woul d occur  wi t h r et r oact i ve appl i cat i on and 

beseeches t hi s cour t  t o appl y f or mer  Wi s.  St at .  §§ 802. 05 and 

814. 025 ( 2003- 04)  t o i t s mot i on.  

¶34 I n cont r ast ,  t he pl ai nt i f f  asser t s t hat  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  appl i es i n t he i nst ant  case.   The 

pl ai nt i f f  ar gues t hat  t he new r ul e i s one of  pr ocedur e and 

shoul d be gi ven r et r oact i ve appl i cat i on.   Accor di ng t o t he 

                                                 
19 Wat er s ex r el .  Skow v.  Per t zbor n,  2001 WI  62,  ¶16,  243 

Wi s.  2d 703,  627 N. W. 2d 497.  

20 Snopek v.  Lakel and Medi cal  Cent er ,  223 Wi s.  2d 288,  293,  
588 N. W. 2d 19 ( 1999)  ( whet her  a st at ut e can be appl i ed 
r et r oact i vel y i s a quest i on of  l aw t he cour t  det er mi nes 
i ndependent l y of  ot her  cour t s) .  

21 Chevr on Oi l  Co.  v.  Huson,  404 U. S.  97 ( 1971) ;  Kur t z v.  
Ci t y of  Waukesha,  91 Wi s.  2d 103,  280 N. W. 2d 757 ( 1979) .  
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pl ai nt i f f ,  no need exi st s t o consi der  whet her  r et r oact i ve 

appl i cat i on of  t he new r ul e woul d i mpose an unr easonabl e bur den 

on t he def endant  at t empt i ng t o compl y wi t h t he new pr ocedur al  

r equi r ement s.  

¶35 We do not  agr ee compl et el y wi t h ei t her  par t y.   The 

pl ai nt i f f  er r s i n asser t i ng t hat  r et r oact i ve appl i cat i on i s an 

absol ut e r ul e appl y i ng t o al l  pr ocedur al  r ul es.   The def endant  

er r s i n appl y i ng t he Chevr on/ Kur t z f act or s t o gauge whet her  

r et r oact i ve appl i cat i on of  t he new r ul e i s appr opr i at e i n t he 

i nst ant  case.   Accor di ngl y,  we set  f or t h t he anal ysi s t o be used 

i n det er mi ni ng whet her  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  

has r et r oact i ve appl i cat i on i n t he i nst ant  case.  

¶36 We begi n by exami ni ng whet her  t he t ext  of  t he new r ul e 

and t he or der  adopt i ng i t  hol d t he answer  t o t hi s di sput e about  

t he r et r oact i ve appl i cat i on of  t he new r ul e.   They do not .  

¶37 The t ext  of  t he new r ul e i s s i l ent  about  i t s 

pr ospect i ve or  r et r oact i ve appl i cat i on t o conduct  occur r i ng 

pr i or  t o t he ef f ect i ve dat e of  t he r ul e.   

¶38 Supr eme Cour t  Or der  03- 06,  whi ch r ecr eat ed new Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06) ,  does not  pr ovi de any expl i c i t  

gui dance r egar di ng t he r et r oact i ve or  pr ospect i ve appl i cat i on of  

t he new r ul e t o conduct  t hat  occur r ed bef or e t he r ul e' s 

ef f ect i ve dat e.   Al l  t hat  Supr eme Cour t  Or der  03- 06 st at es i s 

t hat  " [ e] f f ect i ve Jul y 1,  2005 Wi s.  St at .  § 814. 025 i s r epeal ed"  

and " [ e] f f ect i ve Jul y 1,  Wi s.  St at .  § 802. 05 i s r epeal ed and i s 
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r ecr eat ed .  .  .  . " 22  " The est abl i shment  of  ef f ect i ve dat es does 

not  det er mi ne whet her  a st at ut e wi l l  appl y r et r oact i vel y.   Al l  

st at ut es have ef f ect i ve dat es. " 23 

¶39 I n t he absence of  any hel p f r om t he t ext  of  t he new 

r ul e or  t he or der ,  we t ur n t o t he cases t hat  gover n r et r oact i ve 

appl i cat i on of  a st at ut e ( i ncl udi ng one adopt ed by t he cour t  

t hr ough i t s r ul e- maki ng aut hor i t y) .   The cases r equi r e us t o 

det er mi ne whet her  t he newl y adopt ed r ul e i s pr ocedur al  or  

subst ant i ve.  

¶40 The gener al ,  wel l - r ecogni zed r ul e i n Wi sconsi n 

j ur i spr udence i s t hat  " i f  a st at ut e i s pr ocedur al  or  r emedi al ,  

r at her  t han subst ant i ve,  t he st at ut e i s gener al l y gi ven 

r et r oact i ve appl i cat i on. " 24 

¶41 The def i ni t i ons of  " subst ant i ve"  and " pr ocedur al "  ar e 

r el at i vel y easy t o st at e but  ar e not  al ways easy t o appl y.   

                                                 
22 Supr eme Cour t  Or der  03- 06,  278 Wi s.  2d at  x i v.  

23 Sal zman v.  DNR,  168 Wi s.  2d 523,  530,  484 N. W. 2d 337 ( Ct .  
App.  1992) .  

24 Gut t er  v.  Seamandel ,  103 Wi s.  2d 1,  17,  308 N. W. 2d 403 
( 1981) .   I n Gut t er ,  t hi s cour t  expl ai ned t hat  " [ t ] he gener al  
r ul e of  st at ut or y const r uct i on i s t hat  st at ut es ar e t o be 
const r ued as r el at i ng t o f ut ur e and not  t o past  act s.   Ther e i s 
an except i on t o t hi s r ul e:  i f  a st at ut e i s pr ocedur al  or  
r emedi al ,  r at her  t han subst ant i ve,  t he st at ut e i s gener al l y 
gi ven r et r oact i ve appl i cat i on. "   I d.   The Gut t er  cour t  quot ed 
Chancel l or  Kent ,  as f ol l ows:   " Thi s doct r i ne [ pr ospect i ve 
const r uct i on of  st at ut es]  i s  not  under st ood t o appl y t o r emedi al  
st at ut es,  whi ch may be of  a r et r ospect i ve nat ur e,  pr ovi ded t hat  
t hey do not  i mpai r  cont r act s or  di st ur b absol ut e vest ed r i ght s 
and onl y go t o conf i r m r i ght s al r eady exi st i ng and i n 
f ur t her ance of  t he r emedy,  by cur i ng def ect s and addi ng t o t he 
means of  enf or ci ng exi st i ng obl i gat i ons. "   I d.     
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I ndeed,  t he pr ocedur al / subst ant i ve di chot omy depends on t he 

cont ext  of  t he anal ysi s.   I t  i s  of t en wr i t t en t hat  i f  a st at ut e 

cr eat es,  def i nes,  and r egul at es r i ght s and obl i gat i ons,  i t  i s  

subst ant i ve.   I f  a st at ut e pr escr i bes t he met hod,  t hat  i s ,  t he 

l egal  machi ner y,  used i n enf or ci ng a r i ght  or  r emedy,  i t  i s  

pr ocedur al . 25  " Pr ocedur al  st at ut es have as t hei r  pr i mar y pur pose 

t he pr ovi s i on of  expedi t i ous means wher eby someone who has a 

c l ai m agai nst  someone el se may appl y f or  t he assi st ance of  t he 

gover nment  t o enf or ce i t ,  and t he means wher eby t he ot her  par t y,  

agai nst  whom t he cl ai m i s made,  may i nt er pose hi s def enses. " 26  

I n ot her  wor ds,  " [ a]  pr ocedur al  l aw i s t hat  whi ch concer ns t he 

manner  and or der  of  conduct i ng sui t s or  t he mode of  pr oceedi ng 

t o enf or ce l egal  r i ght s and t he subst ant i ve l aw i s one t hat  

est abl i shes t he r i ght s and dut i es of  a par t y. " 27  

¶42 I n adopt i ng new r ul e Wi s.  St at .  § ( Rul e)  802. 05 ( 2005-

06) ,  t he cour t  car ef ul l y del i ber at ed whet her  t he new r ul e was 

                                                 
25 Bet t hauser  v.  Med.  Pr ot ect i ve Co. ,  172 Wi s.  2d 141,  147-

48,  493 N. W. 2d 40 ( 1992)  ( quot i ng Ci t y of  Madi son v.  Town of  
Madi son,  127 Wi s.  2d 96,  377 N. W. 2d 221 ( Ct .  App.  1985) ) .  

26 3A Nor man J.  Si nger ,  Sut her l and St at ut or y Const r uct i on,  
§ 67. 2 at  104- 05 ( 6t h ed.  2001) .  

27 2 Si nger ,  supr a not e 26,  § 41. 4 at  398.  
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pr ocedur al  or  subst ant i ve and det er mi ned t hat  t he new r ul e i s a 

pr ocedur al  r ul e. 28 

¶43 The new r ul e was adopt ed pur suant  t o t he r ul e- maki ng 

aut hor i t y of  t hi s cour t  under  Wi s.  St at .  § 751. 12 ( 2005- 06) . 29  

Under  t hi s st at ut e,  t hi s cour t  has aut hor i t y t o r egul at e 

                                                 
28 The adopt i on of  t hi s r ul e was par t  of  an ext ensi ve 

pr ocess.   On December  19,  2003,  t he cour t  hel d a publ i c hear i ng 
on a pet i t i on f i l ed on Jul y 8,  2003,  by t he Amer i can Boar d of  
Tr i al  Advocat es,  Wi sconsi n Chapt er ;  t he Ci v i l  Tr i al  Counsel  of  
Wi sconsi n;  t he Wi sconsi n Academy of  Tr i al  Lawyer s;  and t he 
Li t i gat i on Sect i on of  t he St at e Bar  of  Wi sconsi n,  seeki ng r epeal  
of  Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04) ,  and adopt i on of  
t he 1993 amendment s t o Feder al  Rul e 11.   At  an ensui ng open 
conf er ence,  t he cour t  appr oved t he pet i t i on,  subj ect  t o f ur t her  
consi der at i on of  cer t ai n i ssues.   The cour t  cont i nued i t s 
di scussi on and del i ber at i on at  open admi ni st r at i ve conf er ence on 
November  16,  2004.   Thi s  pr ocess,  whi ch i ncl uded t he 
par t i c i pat i on and advi ce of  many l awyer s and or gani zat i ons,  
cul mi nat ed i n t he adopt i on of  Supr eme Cour t  Or der  03- 06 on Mar ch 
31,  2005.   

Thr ee Just i ces ( Wi l cox,  Pr osser ,  and Roggensack)  di ssent ed 
f r om Supr eme Cour t  Or der  03- 06,  on t he gr ound t hat  Wi s.  St at .  
§ 814. 025 was a subst ant i ve l aw,  cr eat i ng subst ant i ve r i ght s,  
and t he cour t  di d not  have t he power  under  § 751. 12 or  t he 
const i t ut i on t o r epeal  i t .   Supr eme Cour t  Or der  03- 06,  278 
Wi s.  2d at  xxvi - xxxi i i .  

For  f ur t her  di scussi on of  t hi s cour t ' s  adopt i on of  Supr eme 
Cour t  Or der  03- 06,  see Jani ne P.  Geske & Wi l l i am C.  Gl ei sner  
I I I ,  Fr i vol ous Sanct i on Law i n Wi sconsi n,  Wi sconsi n Lawyer ,  Feb.  
2006,  at  16.  

29 Wi sconsi n St at .  § 751. 12( 1)  st at es i n r el evant  par t :  

The st at e supr eme cour t  shal l ,  by r ul es pr omul gat ed by 
i t  f r om t i me t o t i me,  r egul at e pl eadi ng,  pr act i ce,  and 
pr ocedur e i n j udi c i al  pr oceedi ngs i n al l  cour t s,  f or  
t he pur poses of  s i mpl i f y i ng t he same and of  pr omot i ng 
t he speedy det er mi nat i on of  l i t i gat i on upon i t s 
mer i t s.   The r ul es shal l  not  abr i dge,  enl ar ge,  or  
modi f y t he subst ant i ve r i ght s of  any l i t i gant .  
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pl eadi ng,  pr act i ce,  and pr ocedur e.   Wi sconsi n St at .  § 751. 12( 1)  

c l ear l y commands t hat  t he r ul es adopt ed by t he supr eme cour t  

" shal l  not  abr i dge,  enl ar ge,  or  modi f y t he subst ant i ve r i ght s of  

any l i t i gant . " 30  Accor di ngl y,  new Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06)  was i nt ended by t hi s cour t  as a r ul e of  pr ocedur e 

desi gned t o det er  f r i vol ous f i l i ngs because t hey di sr upt  and 

del ay t he l egi t i mat e cour t  cases,  t her eby boggi ng down t he cour t  

syst em.   

¶44 I n Supr eme Cour t  Or der  03- 06,  t he cour t  st at ed t hat  

" [ t ] he cour t ' s  i nt ent  i s t o s i mpl i f y and har moni ze t he r ul es of  

pl eadi ng,  pr act i ce and pr ocedur e,  and t o pr omot e t he speedy 

det er mi nat i on of  l i t i gat i on on t he mer i t s. " 31  Wi t h t he new r ul e,  

" t he cour t  i nt ends t o pr ovi de Wi sconsi n cour t s wi t h addi t i onal  

t ool s t o deal  wi t h f r i vol ous f i l i ng of  pl eadi ngs and ot her  

paper s. " 32 The cour t  st at ed t hat  i t  di d " not  i nt end t o depr i ve a 

par t y wr onged by f r i vol ous conduct  of  a r i ght  t o r ecover y. " 33  

¶45 Not hi ng pr esent ed i n t he i nst ant  case di ssuades us 

f r om concl udi ng t hat  t he cour t  cr eat ed i n new Wi s.  St at .  

§ ( Rul e)  802. 05 a new r ul e of  pr ocedur e desi gned ( as was t he 

f or mer  § 802. 05 ( 2003- 04) )  t o det er  f r i vol ous act i ons t o benef i t  

                                                 
30 We conf i ne our  di scussi on t o t he cour t ' s  r ul e maki ng 

power s as def i ned i n Wi s.  St at .  § 751. 12,  not  ot her  power s of  
t he cour t .   See I n r e Const i t ut i onal i t y of  Sect i on 251. 18,  Wi s.  
St at s. ,  204 Wi s.  501,  236 N. W. 717 ( 1931) .  

31 Supr eme Cour t  Or der  03- 06,  278 Wi s.  2d at  xvi i .  

32 I d.  

33 I d.  
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sound j udi c i al  admi ni st r at i on of  t he cour t  syst em.   Sever al  

f act or s cont i nue t o per suade us t hat  t he new r ul e i s pr ocedur al .  

¶46 Fi r st ,  Wi s.  St at .  § 802. 05 ( 2003- 04)  has al ways been 

par t  of  t he st at e r ul es of  c i v i l  pr ocedur e,  whi ch ar e desi gned 

as a pr ocedur al  syst em t o pr ovi de a j ust  and speedy 

det er mi nat i on of  c i v i l  l i t i gat i on.   The Judi c i al  Counci l  

i ni t i al l y  pet i t i oned t he cour t  i n 1974 t o adopt  § 802. 05 and 

ot her  pr ovi s i ons,  expl ai ni ng t hat  t he pr oposed r ul es wer e 

l i mi t ed t o mat t er s of  pr ocedur e and di d not  cr eat e subst ant i ve 

r i ght s.   

¶47 Second,  t he same pr ocedur al  pur poses under l i e f or mer  

and new Wi s.  St at .  § 802. 05:   § 802. 05 i s pr i mar i l y desi gned t o 

det er  basel ess f i l i ngs i n cour t  and unnecessar y or  i mpr oper  

l i t i gat i on,  t o pr omot e t he speedy det er mi nat i on of  l i t i gat i on on 

t he mer i t s,  and t o pr omot e j udi ci al  ef f i c i ency.   Mor eover ,  t hese 

same pur poses under l i e f or mer  Wi s.  St at .  § 814. 025 ( 2003- 04) .   

I n Jandr t  ex r el .  Br ueggeman v.  Jer ome Foods,  I nc. ,  227 

Wi s.  2d 531,  576,  597 N. W. 2d 744 ( 1999) ,  t he cour t  expl ai ned 

t hat  t he under l y i ng pur poses of  § 814. 025 ar e det er r ence and 

puni shment .   I n St ol l  v.  Adr i ansen,  122 Wi s.  2d 503,  511,  362 

N. W. 2d 182 ( Ct .  App.  1984) ,  t he cour t  of  appeal s st at ed t hat  

" [ t ] he t r i al  cour t  must  enf or ce sec.  814. 025 f or  t he pur pose of  

mai nt ai ni ng t he i nt egr i t y of  t he j udi c i al  syst em and t he l egal  

pr of essi on. "  Sect i on 814. 025 ( 2003- 04)  i s t her ef or e at  i t s  

essence pr ocedur al ,  al t hough t he cour t  has r ecogni zed t hat  
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compensat i on of  a v i ct i mi zed par t y i s an appr opr i at e 

consi der at i on. 34 

¶48 The l egi s l at ur e di d not  cr eat e a subst ant i ve,  vest ed 

r i ght  t o cost s and r easonabl e at t or ney f ees i n f or mer  Wi s.  St at .  

§ 814. 025 ( 2003- 04) . 35  Onl y upon a f i ndi ng by a c i r cui t  cour t  

t hat  an act i on was f r i vol ous under  § 814. 025 ( when t hat  st at ut e 

was st i l l  i n ef f ect )  woul d an aggr i eved par t y obt ai n a vest ed 

r i ght  t o r ecover  r easonabl e expenses under  t he st at ut e.   The 

ci r cui t  cour t  made no such f i ndi ng i n t he i nst ant  case bef or e 

t he r epeal  of  § 814. 025.   " No l i t i gant  has a vest ed r i ght  i n a 

par t i cul ar  r emedy,  so he can have none i n r ul es of  pr ocedur e 

whi ch r el at e t o t he r emedy. " 36  As i s c l ear  f r om t he t ext ,  no 

                                                 
34 Jandr t ,  227 Wi s.  2d at  578.  

35 Because no subst ant i ve r i ght s ar e i mpl i cat ed,  we need 
not ,  and do not ,  addr ess Wi s.  St at .  § 990. 04 ( 2005- 06) .   Thi s 
st at ut e pr ovi des i n r el evant  par t :  

The r epeal  of  a st at ut e her eaf t er  shal l  not  r emi t ,  
def eat  or  i mpai r  any c i v i l  or  cr i mi nal  l i abi l i t y  f or  
of f enses commi t t ed,  penal t i es or  f or f ei t ur es i ncur r ed 
or  r i ght s of  act i on accr ued under  such st at ut e bef or e 
t he r epeal  t her eof ,  whet her  or  not  i n t he cour se of  
pr osecut i on or  act i on at  t he t i me of  such r epeal ;  but  
al l  such of f enses,  penal t i es,  f or f ei t ur es and r i ght s 
of  act i on cr eat ed by or  f ounded on such st at ut e,  
l i abi l i t y  wher ef or e shal l  have been i ncur r ed bef or e 
t he t i me of  such r epeal  t her eof ,  shal l  be pr eser ved 
and r emai n i n f or ce not wi t hst andi ng such r epeal ,  
unl ess speci al l y and expr essl y r emi t t ed,  abr ogat ed or  
done away wi t h by t he r epeal i ng st at ut e.    

36 St r ange v.  Har wood,  172 Wi s.  24,  26,  177 N. W.  862 ( 1920) ,  
quot ed wi t h appr oval  i n El m Par k I owa,  I nc.  v.  Denni st on,  91 
Wi s.  2d 227,  229,  280 N. W. 2d 262 ( 1979) .  
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r i ght  t o r el i ef  under  f or mer  § 814. 025 coul d accr ue unt i l  t her e 

was a f i ndi ng of  f r i vol ousness by t he c i r cui t  cour t .  

¶49 Thi r d,  when i t  f i r st  dr af t ed Wi s.  St at .  § 802. 05 

( 2003- 04)  i n t he ear l y 1970s,  t he Judi c i al  Counci l  i ndi sput abl y 

pat t er ned i t  af t er  Rul e 11 of  t he Feder al  Rul es of  Ci v i l  

Pr ocedur e.  Subsequent  amendment s t o § 802. 05 have expl i c i t l y  

i ncor por at ed amendment s t o Rul e 11.   The l at est  ver si on of  

§ 802. 05 i s no except i on.   New Wi s.  St at .  § ( Rul e)  802. 05 ( 2005-

06)  was pat t er ned af t er  Rul e 11,  as amended i n 1993. 37   

¶50 Rul e 11 i s a wel l - known r ul e of  pr ocedur e.   The Uni t ed 

St at es Supr eme Cour t  has emphasi zed t hat  " t he cent r al  pur pose of  

Rul e 11 i s t o det er  basel ess f i l i ngs i n di st r i ct  cour t  and 

t hus .  .  .  st r eaml i ne t he admi ni st r at i on and pr ocedur e of  t he 

f eder al  cour t s. " 38  The Second Ci r cui t  Cour t  of  Appeal s has al so 

emphasi zed t he pr ocedur al  nat ur e of  Rul e 11,  announci ng t hat  t he 

goal  of  Rul e 11 i s t o " di scour ag[ e]  di l at or y and abusi ve 

l i t i gat i on t act i cs and el i mi nat [ e]  f r i vol ous cl ai ms and 

def enses,  t her eby speedi ng up and r educi ng t he cost s of  t he 

l i t i gat i on pr ocess. " 39   

                                                 
37 I n Supr eme Cour t  Or der  03- 06,  t he cour t  announced t hat  

" [ t ] he cour t  now adopt s t he cur r ent  ver si on of  FRCP 11. "   278 
Wi s.  2d at  xvi i .  

38 Coot er  & Gel l  v.  Har t mar x Cor p. ,  496 U. S.  384,  393,  
( 1990) .  

39 McMahon v.  Shear son/ Am.  Expr ess,  I nc. ,  896 F. 2d 17,  21 
( 2d Ci r .  1990) .  
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¶51  For  t hese r easons,  we r eaf f i r m our  deci s i on t hat  new 

Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s pr ocedur al  i n nat ur e.   

We agr ee wi t h t he cour t  of  appeal s when i t  concl uded i n t he 

pr esent  case t hat  " [ a] t  i t s  hear t ,  t hen,  t he f r i vol ous act i on 

st at ut e i s a r ul e of  j udi c i al  admi ni st r at i on. " 40  We t her ef or e 

r ej ect ,  as di d t he cour t  of  appeal s,  t he def endant ' s cont ent i on 

t hat  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s subst ant i ve i n 

nat ur e.  

¶52 Because we char act er i ze new Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06)  as a pr ocedur al  r ul e,  we concl ude,  i n accor dance wi t h 

case l aw,  t hat  t he appl i cat i on of  t he new r ul e i s or di nar i l y  

r et r oact i ve,  t hat  i s ,  t her e i s a pr esumpt i on of  r et r oact i ve 

appl i cat i on of  t he new r ul e t o cases l i ke t he i nst ant  one i n 

whi ch t he conduct  occur r ed pr i or  t o t he new r ul e' s ef f ect i ve 

dat e and t he mot i on was made af t er  t he new r ul e' s ef f ect i ve 

dat e.   

                                                                                                                                                             
Subst ant i al  schol ar l y comment ar y exi st s on Rul e 11 of  t he 

Feder al  Rul es of  Ci v i l  Pr ocedur e.   Most  agr ee t hat  t he 
over r i di ng pur pose of  Rul e 11 i s t o det er  basel ess f i l i ngs and 
i mpr ove t he l i t i gat i on pr ocess.   Sever al  comment ar i es,  however ,  
have been cr i t i cal  of  Rul e 11,  especi al l y as amended i n 1983.   
For  a di scussi on of  whet her  t he 1983 amendment s t o Rul e 11 wer e 
beyond t he Supr eme Cour t ' s  power ,  see St even B.  Bur bank,  
Comment ,  Sanct i ons i n t he Pr oposed Amendment s t o t he Feder al  
Rul es of  Ci v i l  Pr ocedur e:  Some Quest i ons About  Power ,  11 Hof st r a 
L.  Rev.  997 ( 1983) .   For  a summar y of  t he cr i t i ci sms of  t he 1983 
amendment s,  see Car l  Tobi as,  The 1993 Revi s i on of  Feder al  Rul e 
11,  70 I nd.  L. J.  171 ( 1994)  ( expl ai ni ng t hat  many vi ew Rul e 11 
as amended i n 1983 as a f ee- shi f t i ng st at ut e t hat  pr ovi ded 
compensat i on t o aggr i eved par t i es) .   

40 Tr i ni t y,  296 Wi s.  2d 666,  ¶21.  
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¶53 Ret r oact i ve appl i cat i on of  pr ocedur al  r ul es i s not ,  

however ,  an absol ut e r ul e.   For  exampl e,  a pr ocedur al  st at ut e 

wi l l  not  have r et r oact i ve appl i cat i on i f  i t  i mpai r s cont r act s or  

di st ur bs vest ed r i ght s.   The cour t  has st at ed t hat  " i t  i s  a 

f undament al  r ul e of  st at ut or y const r uct i on t hat  a r et r oact i ve 

oper at i on i s not  t o be gi ven so as t o i mpai r  an exi st i ng r i ght  

or  obl i gat i on ot her wi se t han i n mat t er s of  pr ocedur e .  .  .  . " 41  

Fur t her mor e,  r et r oact i ve appl i cat i on of  a pr ocedur al  r ul e must  

not  " i mpose[ ]  an unr easonabl e bur den"  upon t he par t y at t empt i ng 

t o compl y wi t h t he pr ocedur al  r equi r ement s of  t he r ul e. 42 

¶54 Thi s cour t ' s  anal ysi s i n Mosi ng v.  Hagen,  33 

Wi s.  2d 636,  148 N. W. 2d 93 ( 1967) ,  i s  par t i cul ar l y i nst r uct i ve 

i n t eachi ng t hat  r et r oact i ve appl i cat i on of  pr ocedur al  r ul es i s 

not  absol ut e.   Mosi ng hel d t hat  a st at ut e ( t hat  was adopt ed by 

t he cour t  t hr ough i t s r ul emaki ng aut hor i t y pur suant  t o Wi s.  

St at .  § 751. 12)  appl i ed r et r oact i vel y unl ess i t  af f ect ed a 

vest ed or  cont r act ual  r i ght  or  i mposed an unr easonabl e bur den 

upon t he par t y at t empt i ng t o compl y wi t h t he pr ocedur al  

r equi r ement s.  

¶55 I n Mosi ng,  t he new st at ut e at  i ssue pr ovi ded t hat  

ser vi ce of  summons i s i nval i d i f  t he summons i s  not  f i l ed wi t h 

t he c l er k of  t he c i r cui t  cour t  wi t hi n one year  of  ser vi ce.   The 

ef f ect i ve dat e of  t he st at ut e est abl i shi ng t he f i l i ng 

                                                 
41 Gut t er  v.  Seamandel ,  103 Wi s.  2d 1,  17- 18,  308 N. W. 2d 403 

( 1981)  ( quot ed sour ce omi t t ed) .    

42 Mosi ng v.  Hagen,  33 Wi s.  2d 636,  642,  148 N. W. 2d 93 
( 1967) .  
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r equi r ement  f or  a summons was May 1,  1965 ( al t hough t he st at ut e 

had been adopt ed Januar y 20,  1964) .  

¶56 The summons was ser ved i n Mosi ng on November  20,  1964,  

but  i t  was not  f i l ed wi t h t he c i r cui t  cour t  unt i l  Januar y 20,  

1966.   I f  ser vi ce was voi d i n Mosi ng because t he summons was not  

f i l ed wi t hi n t he one- year  per i od,  t he pl ai nt i f f  coul d not  

r ei nst i t ut e t he sui t  because t he st at ut e of  l i mi t at i ons had r un.   

The pl ai nt i f f  ar gued t hat  t he st at ut e af f ect ed a vest ed r i ght  of  

t he pl ai nt i f f  and was t her ef or e subst ant i ve i n ef f ect  and shoul d 

not  be appl i ed r et r oact i vel y.   Accor di ng t o t he pl ai nt i f f ,  he 

acqui r ed a vest ed r i ght  t o pur sue hi s per sonal  i nj ur y act i on on 

November  12,  1964,  when he ser ved t he summons,  and on t hat  dat e 

he had no obl i gat i on t o f i l e hi s summons wi t h t he c i r cui t  cour t  

wi t hi n one year  i n or der  f or  t he summons t o be val i d.  

¶57 The Mosi ng cour t  exami ned whet her  t he st at ut e' s 

" appl i cat i on af f ect s any subst ant i ve r i ght s [ a phr ase t hat  i s 

used i n t he cases i nt er changeabl y wi t h " vest ed r i ght s" ] "  and 

whet her  t he st at ut e " i mposes an unr easonabl e bur den upon t he 

pl ai nt i f f  as t o i t s pr ocedur al  r equi r ement s. " 43 

¶58 The Mosi ng cour t  concl uded t hat  t he st at ut e di d not  

di mi ni sh t he per i od of  l i mi t at i ons and was t her ef or e not  

subst ant i ve i n ef f ect ,  t hat  i s ,  i t  di d not  di st ur b t he 

pl ai nt i f f ' s  vest ed r i ght  t o asser t  hi s cause of  act i on.  

¶59 The Mosi ng cour t  f ur t her  concl uded t hat  t he s t at ut e 

di d not  i mpose an unr easonabl e bur den on t he par t y char ged wi t h 

                                                 
43 I d.  
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compl yi ng wi t h t he pr ocedur al  r equi r ement s because t he cour t  had 

gi ven not i ce of  t he st at ut e and del ayed t he ef f ect i ve dat e of  

t he st at ut e.   I n shor t ,  t he par t y ser vi ng t he summons was awar e 

of  t he new r equi r ement  and coul d have compl i ed wi t h i t .  The 

Mosi ng cour t  hel d t hat  t he new pr ocedur al  st at ut e shoul d 

t her ef or e be appl i ed r et r oact i vel y t o t he summons ser ved bef or e 

t he ef f ect i ve dat e of  t he st at ut e at  i ssue. 44   

¶60 The cour t  shoul d adher e t o t he t eachi ngs of  Mosi ng t o 

det er mi ne whet her  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  

shoul d be appl i ed r et r oact i vel y i n t he pr esent  case.   We f i r st  

must  deci de whet her  any subst ant i ve r i ght s,  t hat  i s ,  whet her  any 

cont r act ual  or  vest ed r i ght s,  woul d be di st ur bed by t he 

r et r oact i ve appl i cat i on of  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005-

06) .   

 ¶61 No cont r act  r i ght  i s  di st ur bed i n t he pr esent  case i f  

new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  wer e t o appl y i n t he 

i nst ant  l i t i gat i on.    

 ¶62 No subst ant i ve vest ed r i ght  i s  di st ur bed i n t he 

pr esent  case.   As we di scussed ear l i er ,  unt i l  a c i r cui t  cour t  

made a f i ndi ng of  f r i vol ousness under  Wi s.  St at .  § 814. 025 

( 2003- 04) ,  no r i ght  t o r el i ef  accr ued.   Recover y of  r easonabl e 

at t or ney f ees was not  a vest ed r i ght ;  i t  was a r emedy f or  

v i ol at i on of  a pr ocedur al  st at ut e.   The ci r cui t  cour t  i n t he 

i nst ant  case di d not  make any f i ndi ng of  f r i vol ousness bef or e 

t he ef f ect i ve dat e of  new Wi s.  St at .  § ( Rul e)  802. 05 ( 205- 06) .   

                                                 
44 I d.  
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As we st at ed bef or e,  a l i t i gant  does not  have a vest ed r i ght  i n 

a par t i cul ar  r emedy or  i n r ul es of  pr ocedur e t hat  r el at e t o a 

r emedy.    

¶63 Our  anal ysi s i s  al so gui ded by t he f eder al  cour t ' s 

appl i cat i on of  Rul e 11,  whi ch has been amended sever al  t i mes 

f r om 1938 t hr ough 1993.   I n t he cour se of  t he amendment s,  t he 

sanct i ons i n Rul e 11 have shi f t ed f r om di scr et i onar y sanct i ons 

t o mandat or y sanct i ons and t hen back t o di scr et i onar y sanct i ons.    

Feder al  cour t s have not  v i ewed mandat or y sanct i ons under  Rul e 11 

as vest i ng r i ght s t o cer t ai n sanct i ons when Rul e 11 was amended 

once agai n t o pr ovi de sanct i ons onl y i n t he di scr et i on of  t he 

f eder al  cour t s.   We concl ude t hat  " [ r ] ul es gover ni ng t he awar d 

of  at t or neys'  f ees do not  af f ect  t he subst ant i ve r i ght s of  t he 

par t i es;  r at her ,  t hey ar e c l oser  t o r ul es t hat  r egul at e t he 

conduct  of  t he t r i al  or  af f ect  t he r emedy avai l abl e .  .  .  . " 45  

 ¶64 Accor di ngl y,  we concl ude t hat  t he cour t  di d not  modi f y 

or  el i mi nat e any vest ed r i ght s bel ongi ng t o any par t y when i t  

r epeal ed Wi s.  St at .  §§ 802. 05 and 814. 025 ( 2003- 04)  and r epl aced 

t hem wi t h new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06) .   

 ¶65 We t her ef or e t ur n t o t he quest i on whet her ,  i n t he 

wor ds of  t he Mosi ng cour t ,  t he r et r oact i ve appl i cat i on of  Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06)  t o t he i nst ant  case " i mposes an 

unr easonabl e bur den"  upon a par t y r equi r ed t o compl y wi t h t he 

pr ocedur al  r equi r ement s of  t he new r ul e.    

                                                 
45 Mi dwest  Gr ai n Pr ods.  of  I l l .  v .  Pr oduct i zat i on,  I nc. ,  228 

F. 3d 784,  792 ( 7t h Ci r .  2000)  ( c i t i ng I l l i noi s l aw) .  
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 ¶66 The pl ai nt i f f  ar gues t hat  t he Mosi ng st andar d,  whi ch 

r equi r es t hat  t he r et r oact i ve appl i cat i on of  a pr ocedur al  

st at ut e " not  i mpose an unr easonabl e bur den, "  i s  unsuppor t ed i n 

t he case l aw.   As an exampl e,  t he pl ai nt i f f  c i t es Gut t er  v.  

Seamandel ,  whi ch st at es t he st andar d gover ni ng t he r et r oact i ve 

appl i cat i on of  s t at ut es but  does not  i ncl ude t he " unr easonabl e 

bur den"  t est .   The pl ai nt i f f  i ns i st s t hat  Mosi ng' s " unr easonabl e 

bur den"  l anguage i s super f l uous and does not  amount  t o a 

pr ecedent i al  r ul e of  l aw.   

 ¶67 We do not  agr ee wi t h t he pl ai nt i f f .   Mosi ng has never  

been over t ur ned.   I t  i s  good l aw,  and i t  i s  suppor t ed by f eder al  

Rul e 11 and f eder al  cases i nt er pr et i ng and appl y i ng Rul e 11.   

The f eder al  or der  adopt i ng t he 1993 amendment s t o Rul e 11 

expr essl y i nst r uct ed t hat  t he amended ver si on Rul e 11 gover ns 

" al l  pr oceedi ngs i n c i v i l  cases t her eaf t er  commenced and,  

i nsof ar  as j ust  and pr act i cabl e,  al l  pr oceedi ngs i n c i v i l  cases 

t hen pendi ng. " 46 

 ¶68 The f eder al  st andar d f or  r et r oact i ve appl i cat i on of  

Rul e 11,  namel y " j ust  and pr act i cabl e, "  r equi r es essent i al l y  t he 

same anal ysi s as,  i n t he wor ds of  t he Mosi ng cour t ,  whet her  

r et r oact i ve appl i cat i on of  a st at ut e woul d " i mpose an 

unr easonabl e bur den upon [ t he par t y]  as t o i t s pr ocedur al  

r equi r ement . "   The Mosi ng hol di ng r egar di ng t he appl i cat i on of  a 

                                                 
46 Amendment s t o Feder al  Rul es of  Ci v i l  Pr ocedur e,  146 

F. R. D.  404 ( Apr .  22,  1993)  ( emphasi s added) .   Ot her  or der s 
amendi ng t he Feder al  Rul es of  Ci v i l  Pr ocedur e al so i ncl ude t hi s 
l anguage.  
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st at ut e adopt ed by t he cour t  under  i t s r ul e- maki ng power s 

par al l el s t he f eder al  l aw and cases gover ni ng r et r oact i ve 

appl i cat i on of  Rul e 11,  and we appl y Mosi ng t o t he i nst ant  

case. 47  

 ¶69 I n det er mi ni ng whet her  new Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06)  shoul d be appl i ed r et r oact i vel y i n t he i nst ant  case,  a 

c i r cui t  cour t  must  consi der  whet her  such r et r oact i ve appl i cat i on 

not  onl y woul d af f ect  cont r act ual  or  vest ed r i ght s but  al so 

woul d i mpose an unr easonabl e bur den upon t he par t y r equi r ed t o 

compl y wi t h t he pr ocedur al  r equi r ement s of  t he new r ul e.   

 ¶70  We summar i ze t hr ee f eder al  cases t o i l l ust r at e t he 

appr oaches t aken by f eder al  cour t s i n det er mi ni ng whet her  t he 

r et r oact i ve appl i cat i on of  Rul e 11 woul d be " j ust  and 

pr act i cabl e. "  

¶71 Fi r st  i s  a f eder al  case i nvol v i ng a s i t uat i on par al l el  

t o t he i nst ant  case,  t hat  i s ,  a case i n whi ch t he conduct  at  

i ssue occur r ed pr i or  t o t he ef f ect i ve dat e of  t he amended 

ver si on of  Rul e 11 but  t he mot i on f or  sanct i ons was f i l ed af t er  

t he ef f ect i ve dat e of  t he amendment .   I n War e v.  Uni t ed St at es,  

                                                 
47 I n i t s comment  accompanyi ng Or der  03- 06,  t he cour t  

expl ai ned t hat  " Judges and pr act i t i oner s wi l l  now be abl e t o 
l ook t o appl i cabl e deci s i ons of  f eder al  cour t s s i nce 1993 f or  
gui dance i n t he i nt er pr et at i on and appl i cat i on of  t he mandat es 
of  FRCP 11 i n Wi sconsi n. "   Supr eme Cour t  Or der  03- 06,  278 
Wi s.  2d at  xvi i .  

Al t hough t he cour t  di d not  f or mal l y adopt  t he 1993 Feder al  
Advi sor y Commi t t ee Not es t o Rul e 11 of  t he Feder al  Rul es of  
Ci v i l  Pr ocedur e,  t he cour t  i nc l uded t hem i n t he Or der  f or  
" i nf or mat i on pur poses. "   I d.  
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154 F. R. D.  291 ( M. D.  Fl a.  1994) ,  t he f eder al  di st r i ct  cour t  

decl ar ed t hat  t o appl y amended Rul e 11 r et r oact i vel y,  t he 

appl i cat i on of  t he amended r ul e must  be " j ust  and pr act i cabl e. "   

The f eder al  cour t  concl uded t hat  r et r oact i ve appl i cat i on of  t he 

amendment  woul d not  be " j ust  and pr act i cabl e"  under  t he 

c i r cumst ances of  t he case.   The f eder al  di st r i c t  cour t  r easoned 

t hat  " [ b] ecause t hi s case has been ongoi ng f or  sever al  year s,  

and has a compl ex pr ocedur al  hi st or y,  t hi s Cour t  does not  

bel i eve t hat  i t  woul d be ' j ust  and pr act i cabl e'  t o consi der  

Pl ai nt i f f ' s  mot i on f or  sanct i ons under  t he new Rul e 11,  and t hus 

decl i nes t o do so at  t hi s t i me. " 48    The f eder al  di st r i ct  cour t  

speci f i cal l y not ed,  however ,  " t hat  t hi s deci s i on i s based on t he 

f act s of  t hi s case onl y,  and appl i es t o t he i nst ant  mot i on 

onl y. " 49  

 ¶72 The second f eder al  case i nvol ves a mot i on f or  

sanct i ons t hat  was f i l ed bef or e t he ef f ect i ve dat e of  t he 

amended Rul e 11 but  was not  hear d by t he f eder al  di st r i ct  cour t  

unt i l  af t er  t he ef f ect i ve dat e.   I n Kr aemer  Expor t  Cor p.  v.  Peg 

Per ego U. S. A. ,  I nc. ,  No.  93CI V198( PKL) ,  1994 U. S.  Di st .  LEXI S 

3071,  at  * 21 ( S. D. N. Y.  Mar .  17,  1994) ,  t he Uni t ed St at es Cour t  

f or  t he Sout her n Di st r i ct  of  New Yor k exami ned whet her  i t  woul d 

be " j ust  and pr act i cabl e"  t o appl y t he amended Rul e 11 t o t hi s  

pendi ng l i t i gat i on and concl uded t hat  " t he Cour t  f i nds i t  j ust  

                                                 
48 War e v.  Uni t ed St at es,  154 F. R. D.  291,  292- 93 ( M. D.  Fl a.  

1994) .  

49 I d.  at  293.    
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and appr opr i at e t o appl y t he ver si on i n ef f ect  at  t he t i me t he 

mot i ons wer e f i l ed [ t hat  i s ,  t he unamended ver si on of  Rul e 11] .   

Bot h pl ai nt i f f ' s  cr oss- mot i on and def endant ' s r esponse wer e 

submi t t ed pr i or  t o t he ef f ect i ve dat e of  t he Rul e' s amendment .   

Thus,  counsel  wer e f ami l i ar  wi t h t he l anguage and st andar ds of  

t he unamended Rul e,  and t ai l or ed t hei r  ar gument s bef or e t he 

Cour t  accor di ngl y.   Mor eover ,  t o ' char ge [ a par t y]  wi t h 

knowl edge of  a r ul e not  i n ef f ect  at  t he t i me of  f i l i ng [ of  t he 

mot i on and t he r esponse]  woul d not  advance Rul e 11' s cent r al  

goal  of  det er r i ng basel ess f i l i ngs. ' " 50 

 ¶73 Thi r d and l ast l y,  we l ook at  a f eder al  case i n whi ch 

t he mot i on f or  sanct i ons was f i l ed and hear d by a f eder al  

di st r i ct  cour t  bef or e t he ef f ect i ve dat e of  amended Rul e 11,  but  

t he deci s i on of  t he di st r i ct  cour t  r egar di ng sanct i ons was on 

appeal  af t er  t he ef f ect i ve dat e of  t he amendment s.   I n Land v.  

Chi cago Tr uck Dr i ver s,  Hel per s & War ehouse Wor ker s Uni on,  25 

F. 3d 509,  516 ( 7t h Ci r .  1994) ,  t he Sevent h Ci r cui t  hel d t hat  

f or mer  Rul e 11 shoul d be appl i ed because t o concl ude ot her wi se 

and i mpose t he st r i ct ur es of  t he amended Rul e 11 woul d not  be 

j ust  and pr act i cabl e:  " Bot h at  t he t i me [ t he pl ai nt i f f ]  f i l ed 

hi s compl ai nt  and when [ t he def endant ]  moved f or  sanct i ons,  t he 

ol d Rul e 11 was i n ef f ect ,  and bot h par t i es pr esumabl y wer e 

oper at i ng under  t he st andar ds and pr ocedur es pr opounded i n t hat  

                                                 
50 Kr aemer  Expor t  Cor p.  v.  Peg Per ego U. S. A. ,  I nc. ,  No.  

93CI V0198( PKL) ,  1994 U. S.  Di st .  LEXI S 3071,  at  * 21 ( S. D. N. Y.  
Mar .  17,  1994)  ( quot ed sour ce omi t t ed) .  
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r ul e.   Counsel ' s  conduct  shoul d t her ef or e be j udged under  t hose 

st andar ds. "  

 ¶74 These t hr ee cases ar e not  t he onl y exampl es of  how 

f eder al  cour t s have exami ned whet her  i t  woul d be " j ust  and 

pr act i cabl e"  t o appl y an amended ver si on of  Rul e 11 t o 

l i t i gat i on i n whi ch t he conduct  occur r ed bef or e t he adopt i on of  

an amendment .   We pr ovi de t hese exampl es of  i nt er pr et at i on and 

appl i cat i on of  Rul e 11 t o i l l ust r at e t hat  f eder al  cour t s,  i n 

det er mi ni ng whet her  r et r oact i ve appl i cat i on woul d be " j ust  and 

pr act i cabl e, "  speci f i cal l y f ocus on and consi der  t he uni que 

ci r cumst ances and pr ocedur al  post ur e of  each par t i cul ar  case.  

 ¶75 As ment i oned ear l i er ,  t he def endant  has pr oposed t he 

cour t  appl y t he Chevr on/ Kur t z f act or s i n det er mi ni ng whet her  new 

Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  was r et r oact i ve i n t he 

i nst ant  case.   

¶76 I n Chevr on Oi l  Co.  v.  Huson,  404 U. S.  97 ( 1971) ,  t he 

Supr eme Cour t  est abl i shed t hr ee f act or s t o consi der  i n 

det er mi ni ng whet her  t he pr esumpt i on of  r et r oact i v i t y f or  a 

j udi c i al  hol di ng i s over come such t hat  t he new j udi c i al  hol di ng 

woul d appl y pr ospect i vel y onl y.   Thi s cour t  adopt ed t hi s  

st andar d i n Kur t z v.  Ci t y of  Waukesha,  91 Wi s.  2d 103,  109,  280 

N. W. 2d 757 ( 1979) .   Al t hough t he Supr eme Cour t  abandoned t he 

Chevr on st andar d i n Gr i f f i t h v.  Kent ucky,  479 U. S.  314,  322- 23 

( 1987)  ( hol di ng t hat  a new j udi c i al  r ul e i s r et r oact i ve t o 

cr i mi nal  cases pendi ng on di r ect  r evi ew or  not  f i nal ) ,  and 

Har per  v.  Vi r gi ni a Depar t ment  of  Taxat i on,  509 U. S.  86,  97 
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( 1993)  ( abandoni ng Chevr on i n c i v i l  cases) ,  t hi s  cour t  cont i nues 

t o adher e t o t he Chevr on/ Kur t z st andar d. 51 

 ¶77 The Chevr on/ Kur t z st andar d set s f or t h t hr ee f act or s a 

cour t  consi der s i n det er mi ni ng whet her  a new j udi c i al  hol di ng 

shoul d be appl i ed r et r oact i vel y or  pr ospect i vel y .   These f act or s  

ar e:  

( 1)  Does t he j udi c i al  hol di ng " est abl i sh a new 
pr i nci pl e of  l aw,  ei t her  by over r ul i ng c l ear  past  
pr ecedent  on whi ch l i t i gant s may have r el i ed,  or  by 
deci di ng an i ssue of  f i r st  i mpr essi on whose r esol ut i on 
was not  c l ear l y f or eshadowed?"  

( 2)  Wi l l  r et r oact i ve oper at i on f ur t her  or  r et ar d t he 
oper at i on of  t he j udi c i al  hol di ng i n quest i on? 

( 3)  Wi l l  r et r oact i ve appl i cat i on pr oduce subst ant i al  
i nequi t abl e r esul t s?52 

I f  t hese f act or s ar e met ,  t he j udi c i al  hol di ng i n quest i on 

shoul d not  be appl i ed r et r oact i vel y.    

 ¶78  The Chevr on t est  i s  not  appl i cabl e t o t he pr esent  

case.   The Chevr on t est  f or  det er mi ni ng pr ospect i v i t y or  

r et r oact i v i t y was adopt ed f or  appl i cat i on t o j udi c i al  hol di ngs,  

t hat  i s ,  t o j udi c i al  decl ar at i ons of  t he l aw i n a par t i cul ar  

case.   When adopt i ng t he Chevr on f act or s  f or  Wi sconsi n 

j ur i spr udence,  t he cour t  i n Kur t z v.  Ci t y of  Waukesha,  91 

Wi s.  2d 103,  108,  280 N. W. 2d 757 ( 1979)  speci f i cal l y r ef er r ed t o 

j udi c i al  hol di ngs:   " Ret r oact i ve appl i cat i on of  a j udi c i al  

                                                 
51 St at e ex r el .  Br own v.  Br adl ey,  2003 WI  14,  ¶13,  259 

Wi s.  2d 630,  658 N. W. 2d 427.  

52 See Chevr on,  404 U. S.  at  106;  see al so Br own,  259 
Wi s.  2d 630,  ¶15.  
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hol di ng i s a quest i on of  pol i cy,  not  const i t ut i onal  l aw.   I n 

Chevr on Oi l  Co.  v.  Huson .  .  .  ,  t he Cour t  ar t i cul at ed t hr ee 

f act or s t o be consi der ed i n deci di ng whet her  a hol di ng ought  not  

t o be appl i ed r et r ospect i vel y .  .  . "  ( c i t at i ons omi t t ed) .    

 ¶79 Cases i nvol v i ng t he r et r oact i ve appl i cat i on of  a 

st at ut e or  a r ul e,  however ,  do not  appl y t he Chevr on/ Kur t z 

f act or s.   For  i nst ance,  i n Snopek v.  Lakel and Medi cal  Cent er ,  

223 Wi s.  2d 288,  293,  588 N. W. 2d 19 ( 1999) ,  a case deci ded af t er  

Chevr on and Kur t z,  t hi s cour t  concl uded t hat  " [ g] ener al l y,  

st at ut es ar e appl i ed pr ospect i vel y, "  but  t hat  a st at ut e may be 

appl i ed r et r oact i vel y i f  t he st at ut e i s " r emedi al  or  pr ocedur al  

r at her  t han subst ant i ve. " 53  The Snopek cour t  r est at ed t he t est  

enunci at ed i n numer ous cases,  t hat  i f  a st at ut e i s r emedi al  or  

pr ocedur al ,  i t  nonet hel ess cannot  be appl i ed r et r oact i vel y i f  

t he l egi s l at ur e c l ear l y expr essed i t s i nt ent  t hat  i t  be appl i ed 

pr ospect i vel y onl y or  i f  r et r oact i ve appl i cat i on woul d i mpai r  

cont r act s or  vest ed r i ght s. 54  The Snopek cour t  never  ment i oned 

t he Chevr on/ Kur t z f act or s.   

 ¶80 I n aski ng t hi s cour t  t o appl y Chevr on/ Kur t z,  t he 

def endant  r el i es on St at e ex r el .  Br own v.  Br adl ey,  2003 WI  14,  

259 Wi s.  2d 630,  658 N. W. 2d 427.   I n Br own,  t he cour t  spoke 

speci f i cal l y of  r ul es of  c i v i l  pr ocedur e adopt ed by t hi s cour t :   

" The st andar ds f or  c i v i l  pr ocedur al  r ul es di f f er  [ f r om cr i mi nal  

                                                 
53 Snopek,  223 Wi s.  2d at  294.  

54 I d.  
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pr ocedur al  r ul es]  i n t hat  r et r oact i ve appl i cat i on i s pr esumed. " 55  

The Br own cour t  pr oceeded t o appl y t he Chevr on/ Kur t z f act or s,  

expl ai ni ng t hat  " i n Chevr on Oi l  Co.  v.  Huson,  t he Supr eme Cour t  

est abl i shed f act or s t o consi der  i n det er mi ni ng whet her  t he 

pr esumpt i on i s over come such t hat  t he new ci v i l  r ul e woul d appl y 

pr ospect i vel y. " 56  Thi s l anguage,  at  f i r st  bl ush,  seems t o 

suggest  t hat  Chevr on/ Kur t z shoul d be appl i ed t o any case 

i nvol v i ng a r ul e of  c i v i l  pr ocedur e,  i ncl udi ng t he i nst ant  case.  

 ¶81 At  i ssue i n Br own was t he r et r oact i ve appl i cat i on of  a 

j udi c i al  hol di ng,  not  t he r et r oact i ve appl i cat i on of  a 

pr ocedur al  st at ut e adopt ed by t he cour t  as par t  of  i t s  r ul e-

maki ng aut hor i t y and codi f i ed i n t he st at ut es. 57  Br own di d not  

appl y Chevr on/ Kur t z t o st at ut es or  r ul es.   Br own i s t hus 

i napposi t e.   Thi s cour t  has not  ext ended Chevr on/ Kur t z t o 

det er mi ne whet her  st at ut es or  r ul es ( i n cont r ast  t o j udi c i al  

hol di ngs)  shoul d have r et r oact i ve or  pr ospect i ve appl i cat i on.    

¶82 We concl ude t hat  t he Chevr on/ Kur t z t est  does not  come 

i nt o pl ay when det er mi ni ng t he r et r oact i ve appl i cat i on of  a 

st at ut e.   Rat her ,  a c i r cui t  cour t  shoul d adher e t o t he t eachi ngs 

of  Mosi ng and t he f eder al  cases appl y i ng Rul e 11 t o det er mi ne 

                                                 
55 Br own,  259 Wi s.  2d 630,  ¶13.  

56 I d.  

57 I d.  ( i nt er nal  c i t at i ons omi t t ed) .   Speci f i cal l y  at  i ssue 
i n Br own was t he r et r oact i v i t y of  t he " t ol l i ng"  t enet  f or  sel f  
r epr esent ed pet i t i oner s and t he " pr i son mai l box r ul e, "  bot h 
j udi c i al  hol di ngs i n cases.  
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whet her  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s t o be 

appl i ed r et r oact i vel y i n a par t i cul ar  case.   

I V 

¶83 The def endant ' s mot i on f or  sanct i ons al l eges t hat  t he 

pl ai nt i f f  engaged i n f r i vol ous conduct ,  bot h i n commenci ng and 

mai nt ai ni ng i t s br each of  cont r act  act i on.   The ci r cui t  cour t  i n 

t he i nst ant  case hel d t hat ,  as a mat t er  of  l aw,  t he new Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06)  appl i ed;  t hat  t he def endant ,  i n 

t he i nst ant  case,  coul d not  compl y wi t h t he " saf e har bor "  not i ce 

pr ovi s i on;  and t hat  t he def endant ' s mot i on f or  sanct i ons must  

f ai l .   The ci r cui t  cour t  di d not  concl usi vel y f i nd t hat  t he 

pl ai nt i f f  had engaged i n f r i vol ous conduct ,  and i f  so,  whet her  

any sanct i ons ( i ncl udi ng what  k i nd)  shoul d be i mposed.    

¶84 Because i t  det er mi ned as a mat t er  of  l aw t hat  new Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06)  appl i ed r et r oact i vel y,  wi t hout  

except i on,  t he c i r cui t  cour t  di d not  det er mi ne whet her  t he 

appl i cat i on of  t he new r ul e i mposed an unr easonabl e bur den i n 

t he i nst ant  case. 58 

                                                 
58 Feder al  cour t s have t aken di f f er ent  appr oaches i n whet her  

t o appl y al l  or  j ust  par t s of  Rul e 11 r et r oact i vel y.   For  
i nst ance,  i n Kni pe v.  Ski nner ,  19 F. 3d 72,  78 ( 2d Ci r .  1994) ,  
and cases r el y i ng on t hi s case,  f eder al  cour t s have j udged t he 
quest i onabl e conduct  under  Rul e 11 i n ef f ect  at  t he t i me t he 
conduct  occur r ed but  assessed t he sanct i ons under  t he amended 
r ul e.    

Ot her  f eder al  cour t s appl y t he same ver si on of  Rul e 11 t o 
det er mi ne bot h whet her  sanct i ons wer e war r ant ed and what  k i nd of  
sanct i ons t o i mpose.   See,  e. g. ,  Runf ol a & Assocs. ,  I nc.  v.  
Spect r um Repor t i ng I I ,  I nc. ,  88 F.  3d 368,  373 ( 6t h Ci r .  1996) .    
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¶85 The def endant  pr ovi des sever al  r easons why r et r oact i ve 

appl i cat i on of  new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  woul d 

i mpose an unr easonabl e bur den on i t  i n t he i nst ant  case.   For  

i nst ance,  t he def endant  ar gues t hat  r et r oact i ve appl i cat i on of  

new r ul e Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  woul d i mpose an 

unr easonabl e bur den because t he def endant  can no l onger ,  under  

any ci r cumst ances,  compl y wi t h t he " saf e har bor "  not i ce 

pr ovi s i ons.   I t  woul d i mpose an unr easonabl e bur den and woul d 

not  be j ust  and pr act i cabl e t o appl y a pr ocedur al  r ul e 

r et r oact i vel y t o c i r cumst ances i n whi ch t he def endant  cannot  

compl y wi t h t he new r ul e.    

¶86 The def endant  al so cont ends t hat  i t  has compl i ed wi t h 

t he subst ance of  t he " saf e har bor "  not i ce pr ovi s i on.   The 

def endant  i nsi st s t hat  t hr oughout  t he cour se of  t he l i t i gat i on,  

i t  put  t he pl ai nt i f f  on not i ce t hat  i t  bel i eved t he pl ai nt i f f ' s  

l awsui t  was f r i vol ous,  and t hat  t he pl ai nt i f f  di d not  wi t hdr aw 

i t s l awsui t .   

¶87 The def endant  asser t s t hat  t he pl ai nt i f f ' s  f r i vol ous 

conduct  occur r ed bef or e t he ef f ect i ve dat e of  t he new r ul e and 

t hat  appl y i ng t he new r ul e r et r oact i vel y woul d gi ve t he 

pl ai nt i f f  a " f r ee pass, "  al l owi ng i t  t o escape any f or m of  

sanct i on f or  i t s f r i vol ous conduct .    

                                                                                                                                                             
I f  new Wi s.  St at .  § ( Rul e)  802. 05 i s t o be appl i ed 

r et r oact i vel y i n t he i nst ant  case,  we do not  addr ess whet her  i t  
shoul d be appl i ed r et r oact i vel y i n whol e or  i n par t .   The 
par t i es di d not  r ai se or  br i ef  t hi s i ssue.   
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¶88 The def endant  al so i nsi st s t hat  i t  was t he pl ai nt i f f ' s 

f aul t  t hat  t he hear i ng on summar y j udgment  ( and subsequent  

mot i on f or  sanct i ons)  di d not  occur  bef or e t he ef f ect i ve dat e of  

t he new Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06) .   The hear i ng was 

i ni t i al l y  schedul ed f or  June 6,  2005.   The def endant  ar gues t hat  

t he hear i ng was post poned because of  t he pl ai nt i f f ' s  del ays i n 

pr oduci ng mat er i al s f or  di scover y.   The def endant  emphasi zes 

t hat  t he hear i ng on t he summar y j udgment  mot i on,  wher ei n i t  

or al l y r equest ed sanct i ons,  occur r ed mer e days af t er  t he new 

r ul e became ef f ect i ve.   These schedul i ng f or t ui t i es shoul d not ,  

accor di ng t o t he def endant ,  r esul t  i n f r i vol ous conduct  goi ng 

unpuni shed.  

¶89 The pl ai nt i f f  of f er s r easons why r et r oact i ve 

appl i cat i on of  new § ( Rul e)  802. 05 ( 2005- 06)  woul d not  i mpose an 

unr easonabl e bur den on t he def endant .   The pl ai nt i f f  emphasi zes 

t hat  t he new r ul e was adopt ed,  af t er  ext ensi ve and pr ol onged 

pr oceedi ngs,  on Mar ch 31,  2005,  mont hs bef or e i t  became 

ef f ect i ve.   Accor di ngl y,  t he pl ai nt i f f  ar gues t hat  t he def endant  

was on not i ce about  t he adopt i on of  t he new r ul e and had t i me t o 

compl y wi t h t he new r ul e' s r equi r ement s.   

¶90 Fur t her ,  t he pl ai nt i f f  cont ends t hat  t he def endant  had 

numer ous oppor t uni t i es t o br i ng a mot i on f or  sanct i ons i f  i t  

bel i eved t hat  t he pl ai nt i f f  had commenced or  cont i nued a 

f r i vol ous act i on;  i t  di d not  have t o wai t  unt i l  af t er  summar y 

j udgment  was gr ant ed and t he new r ul e went  i nt o ef f ect .   

¶91 The pl ai nt i f f  al so di sput es t hat  i t  was at  f aul t  f or  

t he del ay t hat  r esul t ed i n t he hear i ng on summar y j udgment  
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occur r i ng af t er  t he ef f ect i ve dat e of  new r ul e Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06) .   Mor eover ,  t he pl ai nt i f f  asser t s t hat  

t he def endant  coul d have r equest ed a st ay of  t he pr oceedi ngs t o 

br i ng t he mot i on f or  sanct i ons i n compl i ance wi t h t he new r ul e,  

despi t e t hi s del ay.    

¶92 As t hi s br i ef  r eci t at i on of  some of  t he par t i es '  

ar gument s i l l ust r at es,  t he quest i on r emai ns whet her  i t  i s  an 

unr easonabl e bur den t o appl y new Wi s.  St at .  § ( Rul e)  802. 05 

( 2005- 06)  r et r oact i vel y t o t he i nst ant  case.   Rat her  t han have 

t hi s cour t  make t he det er mi nat i on wi t hout  an appr opr i at e r ecor d 

and wi t hout  t he c i r cui t  cour t ' s  f i ndi ngs of  f act  and concl usi ons 

of  l aw,  we r emand t he cause t o t he c i r cui t  cour t .  

¶93 I n addi t i on t o deci di ng whi ch pr ovi s i ons gover ni ng 

sanct i ons f or  f r i vol ous conduct ——ei t her  t he new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  or  f or mer  Wi s.  St at .  §§ 802. 05 and 

814. 025 ( 2003- 04) ——t o appl y,  t he c i r cui t  cour t  on r emand must  

al so deci de,  under  t he appr opr i at e pr ovi s i on,  whet her  sanct i ons 

ar e war r ant ed,  and i f  so,  what  k i nd.   A par t y ' s conduct  mi ght  be 

f ound t o be f r i vol ous under  one ver si on of  t he r ul e or  st at ut e 

but  not  under  anot her .   Li kewi se,  t he nat ur e of  sanct i ons 

di f f er s among t he var i ous pr ovi s i ons gover ni ng f r i vol ous 

conduct .    

¶94 I n t he i nst ant  case,  t he c i r cui t  cour t  onl y r umi nat ed 

about  whet her  t he pl ai nt i f f ' s  conduct  mi ght  be f ound f r i vol ous 

wer e t he f or mer  pr ovi s i ons,  §§ 802. 05 and 814. 025 ( 2003- 04) ,  

appl i cabl e.  
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¶95 Sever al  i sol at ed st at ement s of  t he c i r cui t  cour t  can 

be r ead t o suggest  t hat  i t  f ound t hat  t he pl ai nt i f f  commenced or  

cont i nued a f r i vol ous l awsui t  accor di ng t o t he f or mer  

pr ovi s i ons.   For  i nst ance,  t he c i r cui t  cour t  announced t hat :  

So I  concl ude on t hat  at  l east  on t he basi s of  
f act  and at  l aw t hat  t he cont i nuat i on of  t hi s l awsui t  
by Tr i ni t y [ t he pl ai nt i f f ] ,  al ong wi t h t he mul t i t ude 
of  document s t hat  t hey had got t en cl ear l y showi ng 
di ssat i sf act i on wi t h Tr i ni t y ' s act i ons i n t hi s case,  
t hat  t her e was pr obabl y mor e t han ampl e mat er i al  
avai l abl e t o Tr i ni t y t hat  t hey shoul d have r eal i zed 
t hat  t he cont i nuat i on of  t hi s  case woul d have been 
f r ui t l ess and i t  shoul d have been t er mi nat ed at  an 
ear l i er  t i me and f ashi on,  but  i t  di dn' t .   I t  cont i nued 
on.  

I  bel i eve t hat ,  i n summar y,  i f  we wer e usi ng t he 
ol d l aw under  802. 05 and 814. 025,  t hat  t hi s was not  an 
act i on t hat  was wel l  gr ounded i n f act  or  i n l aw.    

The def endant  poi nt s t o t hese st at ement s and i nsi st s t hat  t he 

c i r cui t  cour t  i ndi sput abl y f ound f r i vol ousness.  

 ¶96 Some of  t he c i r cui t  cour t ' s  st at ement s suggest i ng t hat  

t he pl ai nt i f f  mai nt ai ned a f r i vol ous act i on,  however ,  ar e 

ambi val ent .   For  i nst ance,  t he ci r cui t  cour t  st at ed i n equi vocal  

t er ms t hat  " t her e was pr obabl y mor e t han ampl e mat er i al  

avai l abl e t o [ t he pl ai nt i f f ]  t hat  t hey shoul d have r eal i zed t hat  

t he cont i nuat i on of  t hi s case woul d have been f r ui t l ess and i t  

shoul d have been t er mi nat ed at  an ear l i er  t i me and f ashi on"  

( emphasi s added) .   

¶97 Ot her  comment s of  t he c i r cui t  cour t  under mi ne our  

conf i dence t hat  t he c i r cui t  cour t  c l ear l y concl uded t hat  t he 

pl ai nt i f f  commenced a f r i vol ous l awsui t .    
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¶98 For  i nst ance,  t he c i r cui t  cour t  descr i bed how t he 

pl ai nt i f f ' s  ar gument s t hat  an obj ect i ve st andar d must  be used t o 

gauge t he " cust omer ' s sat i sf act i on"  f or  pur poses of  cont r act  

t er mi nat i on wer e " somewhat  ar guabl e"  and " possi bl y"  coul d " car r y  

wei ght  wi t h a di f f er ent  cour t . "   Thi s l anguage def i ni t el y i s not  

a c l ear  f i ndi ng t hat  t he pl ai nt i f f ' s  commencement  of  t he act i on 

was not  " war r ant ed by exi st i ng l aw or  a good f ai t h ar gument  f or  

t he ext ensi on,  modi f i cat i on or  r ever sal  of  exi st i ng l aw. " 59  The 

ci r cui t  cour t  st at ed i n per t i nent  par t :   

And t hen I  t ur n t o whet her  t he posi t i on t aken by 
Tr i ni t y [ t he pl ai nt i f f ]  on t he obj ect i ve ver sus 
subj ect i ve st andar d was a posi t i on t hat  t hey coul d 
ar gue aski ng f or  some change i n Wi sconsi n l aw or  an 
ext ensi on of  Wi sconsi n l aw.   I  guess t hat  mi ght  be 
somewhat  ar guabl e.   I  concl uded t hat  Wi sconsi n l aw was 
ver y c l ear  t hat  we don' t  f ol l ow an obj ect i ve st andar d 
and I  wasn' t  necessar i l y  convi nced at  al l ,  my r emar ks 
c l ear l y show t hat ,  t hat  Tr i ni t y ' s ar gument  f or  an 
obj ect i ve st andar d j ust  di dn' t  car r y any wei ght  wi t h 
t he cour t .    

Coul d t hat  car r y wei ght  wi t h a di f f er ent  cour t ? 
Possi bl y.  .  .  .  

The ci r cui t  cour t  seemi ngl y r ecogni zed t hat ,  even i f  not  

j ust i f i ed by cur r ent  l aw,  t he pl ai nt i f f ' s  ar gument  f or  a 

modi f i cat i on of  t he l aw had some mer i t .  

¶99 I n shor t ,  t he c i r cui t  cour t ' s  r umi nat i ons about  

f r i vol ousness wer e not  necessar y f or  i t s  deci s i on and shoul d not  

under  t he c i r cumst ances of  t he pr esent  case subst i t ut e f or  c l ear  

                                                 
59 Wi s.  St at .  § 802. 05( 1) ( a)  ( 2003- 04) .  
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f i ndi ngs of  f act  and concl usi ons of  l aw. 60  Noncommi t t al ,  

i nconcl usi ve suggest i ons and r umi nat i ons by a c i r cui t  cour t  do 

not  const i t ut e a r evi ewabl e r ul i ng on f r i vol ousness.   We r emand 

t he cause f or  t he c i r cui t  cour t  t o det er mi ne whet her  t he 

pl ai nt i f f  engaged i n f r i vol ous conduct ,  t he nat ur e and t i mi ng of  

t he conduct ,  and t he appr opr i at e sanct i ons,  i f  any.  

*  *  *  *  

¶100 For  t he r easons set  f or t h,  we hol d,  l i ke t he c i r cui t  

cour t  and t he cour t  of  appeal s,  t hat  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  i s a pr ocedur al  r ul e and t hat  

pr ocedur al  r ul es gener al l y have r et r oact i ve appl i cat i on.   We 

concl ude t hat  new r ul e Wi s.  St at .  § ( Rul e)  802. 05 ( 2005- 06)  i s  

not  t o be appl i ed r et r oact i vel y when t he new r ul e di mi ni shes a 

cont r act ,  di st ur bs vest ed r i ght s,  or  i mposes an unr easonabl e 

bur den on t he par t y char ged wi t h compl yi ng wi t h t he new r ul e' s 

r equi r ement s.  

¶101 We t her ef or e r ever se t he deci s i on of  t he cour t  of  

appeal s and t he or der  of  t he c i r cui t  cour t .   These cour t s er r ed 

as a mat t er  of  l aw i n hol di ng t hat  new r ul e Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  had r et r oact i ve appl i cat i on wi t hout  

except i on.   We r emand t he cause t o t he c i r cui t  cour t  f or  f ur t her  

                                                 
60 I n Jandr t ,  227 Wi s.  2d at  538,  r evi ewi ng t he ci r cui t  

cour t ' s  exer ci se of  di scr et i on i n i mposi ng sanct i ons under  
f or mer  §§ 802. 05 and § 814. 025 ( 2003- 04) ,  t he cour t  not ed t hat  
t he c i r cui t  cour t  made 118 f i ndi ngs of  f act  and 74 concl usi ons 
of  l aw i n r egar d t o t he def endant ' s mot i on f or  sanct i ons.   I n 
t he i nst ant  case,  t he c i r cui t  cour t  made no f or mal  f i ndi ngs of  
f act  or  concl usi ons of  l aw r egar di ng f r i vol ousness.  
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pr oceedi ngs consi st ent  wi t h t hi s opi ni on.   The ci r cui t  cour t  

must  det er mi ne whet her  r et r oact i ve appl i cat i on of  new Wi s.  St at .  

§ ( Rul e)  802. 05 ( 2005- 06)  i mposes an unr easonabl e bur den on a 

par t y who must  compl y wi t h t he pr ocedur al  r equi r ement s of  t he 

new r ul e.   Af t er  det er mi ni ng whi ch pr ovi s i ons——ei t her  new Wi s.  

St at .  § ( Rul e)  802. 05 ( 2005- 06)  or  §§ 802. 05 and 814. 025 ( 2003-

04) ——t o appl y usi ng t he unr easonabl e bur den st andar d,  t he 

c i r cui t  cour t  must  det er mi ne under  t he appl i cabl e pr ovi s i on 

whet her  t he pl ai nt i f f  engaged i n f r i vol ous conduct  i n commenci ng 

or  mai nt ai ni ng t he l awsui t  and what  sanct i ons,  i f  any,  shoul d be 

i mposed on t he pl ai nt i f f .  

¶102 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.  
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¶103 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part and 

dissenting in part).   Whi l e I  agr ee wi t h t he maj or i t y ' s  

deci s i on t o r ever se and r emand t o t he c i r cui t  cour t  because t he 

cour t  was not  r equi r ed t o appl y Wi s.  St at .  § 802. 05 ( 2005- 06)  t o 

Scot t  Oi l  Company,  I nc. ' s ( Scot t )  c l ai m,  maj or i t y op. ,  ¶7,  I  

wr i t e separ at el y  because I  di sagr ee wi t h t he maj or i t y ' s anal ysi s  

and al so because I  concl ude t hat  i t  i s  Wi s.  St at .  § 814. 025 

( 2003- 04) 1 t hat  t he c i r cui t  cour t  shoul d appl y on r emand,  i f  

Scot t  pr oves i t s c l ai m t hat  Tr i ni t y Pet r ol eum,  I nc.  ( Tr i ni t y)  

commenced or  cont i nued a f r i vol ous act i on.  

¶104 The maj or i t y opi ni on' s anal ysi s omi t s t hr ee necessar y 

det er mi nat i ons:   ( 1)  i t  f ai l s  t o anal yze and deci de whet her  

Scot t ' s  c l ai m under  Wi s.  St at .  § 814. 025 i s a subst ant i ve c l ai m 

t hat  accr ued pr i or  t o Jul y 1,  2005;  ( 2)  i t  f ai l s  t o anal yze t he 

ef f ect  of  Wi s.  St at .  § 990. 04 and Supr eme Cour t  Or der  03- 06 on 

Scot t ' s  § 814. 025 cl ai m;  and ( 3)  i t  f ai l s  t o appl y t he t est  we 

set  out  i n Kur t z v.  Ci t y of  Waukesha,  91 Wi s.  2d 103,  109,  280 

N. W. 2d 757 ( 1979) ,  t he Chevr on/ Kur t z t est ,  t o det er mi ne whet her  

Supr eme Cour t  Or der  03- 06 ought  not  be appl i ed r et r oact i vel y.   

I nst ead,  i t  f ocuses on whet her  t he c i r cui t  cour t  i s  r equi r ed t o 

appl y Wi s.  St at .  § 802. 05 on r emand.   The det er mi nat i ons I  

out l i ne ar e necessar y t o anal yzi ng t he par t i es '  r i ght s and 

obl i gat i ons i n t he case bef or e t he cour t .  

                                                 
1 Al l  subsequent  r ef er ences t o Wi s.  St at .  § 814. 025 ar e t o 

t he 2003- 04 ver si on.   Al l  subsequent  r ef er ences t o ot her  
st at ut es ar e t o t he 2005- 06 ver si on unl ess ot her wi se not ed.  



No.   2005AP2837. pdr  

 

2 
 

¶105 Because I  concl ude t hat :   ( 1)  Scot t ' s  c l ai m f or  r el i ef  

under  Wi s.  St at .  § 814. 025 i s a subst ant i ve c l ai m t hat  accr ued 

bef or e Jul y 1,  2005;  ( 2)  Wi s.  St at .  § 990. 04 pr ecl udes appl y i ng 

Wi s.  St at .  § 802. 05 or  Supr eme Cour t  Or der  03- 06 t o negat e 

Scot t ' s  § 814. 025 cl ai m;  and ( 3)  under  t he Chevr on/ Kur t z t est ,  

Supr eme Cour t  Or der  03- 06 shoul d not  be appl i ed r et r oact i vel y t o 

pr ecl ude Scot t ' s  c l ai m under  § 814. 025,  I  r espect f ul l y di ssent  

f r om t he anal ysi s of  t he maj or i t y opi ni on.   However ,  I  do concur  

i n i t s deci s i on t o r ever se and r emand t o t he c i r cui t  cour t ,  

wher e I  woul d di r ect  t he cour t  t o appl y § 814. 025 i f  Scot t  

pr oves i t s c l ai m.    

I .   BACKGROUND 

¶106 Scot t  and Tr i ni t y had a cont r act ual  r el at i onshi p 

wher ei n Tr i ni t y agr eed t o del i ver  pet r ol eum pr oduct s t o Scot t ' s  

cust omer s f or  a per i od of  f i ve year s.   The t er ms of  t he cont r act  

per mi t t ed cancel l at i on i f  Tr i ni t y di d not  per f or m t o t he 

" cust omer ' s sat i sf act i on. "   Af t er  Scot t  r ecei ved sever al  

compl ai nt s f r om i t s cust omer s about  t he poor  del i ver y ser vi ces 

Tr i ni t y was pr ovi di ng,  Scot t  gave not i ce t o Tr i ni t y t hat  i t  was 

t er mi nat i ng t he cont r act .   

¶107 On Apr i l  6,  2004,  Tr i ni t y commenced an act i on agai nst  

Scot t  f or  br each of  cont r act .   I t  i s  out  of  Tr i ni t y ' s l awsui t  

f or  br each of  cont r act  t hat  Scot t ' s  c l ai m under  Wi s.  St at .  

§ 814. 025 ar ose.   Over  t he cour se of  t he l i t i gat i on——dur i ng 

medi at i on pr oceedi ngs and ci r cui t  cour t  pr oceedi ngs——Scot t  

r epeat edl y asser t ed t o Tr i ni t y t hat  i t s  c l ai m was f r i vol ous t o 

f i l e and f r i vol ous t o cont i nue.    
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¶108 On May 5,  2005,  Scot t  moved f or  summar y j udgment  of  

di smi ssal .   A hear i ng was set  f or  June 6,  2005,  but  was 

post poned unt i l  Jul y 5,  2005,  because cer t ai n deposi t i on 

t r anscr i pt s coul d not  be made avai l abl e i n suf f i c i ent  t i me f or  

Tr i ni t y t o r epl y t o Scot t ' s  mot i on.    

¶109 On Jul y 5,  2005,  t he c i r cui t  cour t  gr ant ed Scot t  

summar y j udgment  of  di smi ssal ,  and Scot t  or al l y moved f or  cost s  

and f ees,  c l ai mi ng Tr i ni t y commenced and cont i nued a f r i vol ous 

act i on.   The ci r cui t  cour t  asked t hat  Scot t  pl ace i t s mot i on i n 

wr i t i ng,  whi ch i t  di d on Jul y 21,  2005,  al l egi ng vi ol at i ons of  

Wi s.  St at .  § 814. 025 and Wi s.  St at .  § 802. 05 ( 2003- 04) .   

¶110 Dur i ng t he cour se of  Tr i ni t y ' s l awsui t  agai nst  Scot t ,  

t hi s cour t  engaged i n r ul e- maki ng under  t he aut hor i t y gr ant ed i n 

Wi s.  St at  § 751. 12( 1) . 2  Rul e- maki ng i s a quasi - l egi s l at i ve 

f unct i on wher ei n t he cour t  i s  empower ed t o r egul at e pl eadi ngs,  

pr act i ce and pr ocedur e bef or e t he cour t s.   See Wi ck v.  Muel l er ,  

105 Wi s.  2d 191,  313 N. W. 2d 799 ( 1982) . 3  The r ul e- maki ng pr ocess 

                                                 
2 Wi sconsi n St at .  § 751. 12( 1)  st at es:  

The st at e supr eme cour t  shal l ,  by r ul es pr omul gat ed by 
i t  f r om t i me t o t i me,  r egul at e pl eadi ng,  pr act i ce,  and 
pr ocedur e i n j udi c i al  pr oceedi ngs i n al l  cour t s,  f or  
t he pur poses of  s i mpl i f y i ng t he same and of  pr omot i ng 
t he speedy det er mi nat i on of  l i t i gat i on upon i t s 
mer i t s.   The r ul es shal l  not  abr i dge,  enl ar ge,  or  
modi f y t he subst ant i ve r i ght s of  any l i t i gant .  

3 The cour t ' s  power  i n r ul e- maki ng i s l i mi t ed.   For  exampl e,  
al t hough t he supr eme cour t  coul d by r ul e est abl i sh t he poi nt  at  
whi ch t he t i me f or  appeal  woul d begi n t o r un,  i t  coul d not  
est abl i sh by r ul e whet her  a par t i cul ar  t ype of  or der  was 
appeal abl e.   Wi ck v.  Muel l er ,  105 Wi s.  2d 191,  196- 97,  313 
N. W. 2d 799 ( 1982) .   The l egi s l at ur e has t he sol e pr er ogat i ve t o 
l egi s l at e whet her  a par t i cul ar  or der  i s appeal abl e.   I d.  at  196.  
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was commenced by a pet i t i on f r om member s of  t he St at e Bar  of  

Wi sconsi n.   They r equest ed t he cour t  t o " r epeal "  Wi s.  St at .  

§ 814. 025 and Wi s.  St at .  § 802. 05 ( 2003- 04)  and t o r ecr eat e 

§ 802. 05 i n par al l el  f or m wi t h Fed.  R.  Ci v.  P.  11.    

¶111 I n 1978,  t hi s cour t  cr eat ed t he or i gi nal  ver si on of  

Wi s.  St at .  § 802. 05 dur i ng r ul e- maki ng under  Wi s.  St at .  

§ 751. 12( 1) ,  whi ch per mi t s t he cour t  t o l egi s l at e t o r egul at e 

" pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  pr oceedi ngs i n 

al l  cour t s. "   § 751. 12( 1) .   However ,  Wi s.  St at .  § 814. 025 was 

not  cr eat ed by t hi s cour t .   Sect i on 814. 025 was cr eat ed by t he 

l egi s l at ur e.    

¶112 Thomas S.  Hanson,  who was a member  of  t he Wi sconsi n 

St at e Assembl y i n 1978 when t he l egi s l at ur e enact ed Wi s.  St at .  

§ 814. 025,  wr ot e t o t he cour t  dur i ng i t s r ul e- maki ng pr ocess i n 

2004.   He sai d t hat  he had been t he aut hor  of  1977 Assembl y Bi l l  

237 t hat  began t he l egi s l at i ve cr eat i on of  § 814. 025.   Mr .  

Hanson expl ai ned t o t he cour t  t hat  by enact i ng § 814. 025,  i t  was 

t he i nt ent  of  t he l egi s l at ur e t o est abl i sh a mandat or y make-

whol e r emedy f or  per sons vi ct i mi zed by f r i vol ous l awsui t s.   See 

Let t er  f r om Thomas S.  Hanson t o t he Supr eme Cour t  ( Oct .  29,  

2004) .   He expl ai ned t hat  " [ m] aki ng sanct i ons di scr et i onar y and 

per mi t t i ng somet hi ng l ess t han a ' make whol e'  r ecover y f or  t he 

v i ct i m ar e c l ear l y cont r ar y t o what  I  i nt ended when we passed 

§ 814. 025. "   I d.   Mr .  Hansen sai d t hat  by enact i ng § 814. 025,  

t he l egi s l at ur e i nt ended t o cr eat e a " subst ant i ve r i ght  of  

r ecover y"  f or  member s of  t he publ i c who ar e v i ct i mi zed by 
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f r i vol ous l awsui t s.   I d.   He asked t he cour t  t o deny t he 

l awyer s '  pet i t i on t o " r epeal "  § 814. 025.   I d.    

¶113 Thi s cour t  di d as r equest ed by t he l awyer - pet i t i oner s.   

I n Supr eme Cour t  Or der  03- 06,  i t  " r epeal ed"  Wi s.  St at .  § 802. 05 

and Wi s.  St at .  § 814. 025 ( 2003- 04)  and r ecr eat ed § 802. 05 i n 

par al l el  f or m t o Fed.  R.  Ci v.  P.  11.   Supr eme Cour t  Or der  03- 06,  

2005 WI  38,  278 Wi s.  2d x i i i - x i v ( ef f .  Mar .  31,  2005) .   I n so 

doi ng,  i t  i gnor ed t he f act  t hat  § 814. 025 was not  a j udi c i al  

r ul e subj ect  t o t he cour t ' s  r ul e- maki ng power s.   I t  al so i gnor ed 

t he st r ong di ssent s of  t hr ee member s of  t he cour t .   Supr eme 

Cour t  Or der  03- 06,  278 Wi s.  2d at  xxvi –xxxi i i .   Thi s i s t he 

f i r st  t i me t hi s cour t  has st r uck down an act  of  t he l egi s l at ur e 

t hat  was not  hel d unconst i t ut i onal .   The cour t ' s  new ver si on of  

§ 802. 05 became ef f ect i ve Jul y 1,  2005. 4  

¶114 I n deci di ng Scot t ' s  mot i on al l egi ng t hat  Tr i ni t y 

commenced and cont i nued a f r i vol ous act i on,  t he c i r cui t  cour t  

                                                 
4 I n r esponse t o t he cour t ' s  " r epeal i ng"  Wi s.  St at .  

§ 814. 025,  t he l egi s l at ur e passed 2005 Senat e Bi l l  501.   Thi s 
new l egi s l at i on at t empt ed t o r ei nst at e t he make whol e r emedy t he 
l egi s l at ur e had cr eat ed i n 1978.   Accor di ng t o t he anal ysi s 
pr epar ed by t he Legi s l at i ve Ref er ence Bur eau,  2005 S. B.  501:  

r equi r es a cour t  t o awar d a successf ul  par t y  t he 
act ual  cost s of  t he act i on,  i ncl udi ng r easonabl e 
at t or ney f ees,  i f  t he cour t  f i nds t hat  t he act i on i s 
f r i vol ous.   The bi l l  uses t he same st andar ds f or  
det er mi ni ng i f  an act i on i s f r i vol ous as wer e used i n 
t he l aw bef or e Jul y 1,  2005.  

Legi s l at i ve Ref er ence Bur eau Anal ysi s of  2005 S. B.  501.   Bot h 
houses of  t he l egi s l at ur e passed 2005 S. B.  501 and pr esent ed i t  
t o t he gover nor  f or  hi s s i gnat ur e;  however ,  he vet oed i t .   The 
senat e coul d not  must er  t he t wo- t hi r ds maj or i t y needed t o 
over r i de t he gover nor ' s vet o.   Bi l l  hi st or y f or  2005 S. B.  501.  
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concl uded t hat  i t  coul d not  awar d sanct i ons because Wi s.  St at .  

§ 802. 05 must  be appl i ed.   The ci r cui t  cour t  r easoned t hat  t he 

new § 802. 05 appl i ed because i t  was a pr ocedur al  st at ut e;  t he 

mot i on was f i l ed af t er  Jul y 1,  2005,  t he ef f ect i ve dat e of  

§ 802. 05;  and t he new § 802. 05 r equi r ed a 21- day not i ce of  

i nt ent  t o f i l e a c l ai m al l egi ng t he act i on was f r i vol ous,  whi ch 

not i ce Scot t  had not  gi ven.   The cour t  of  appeal s af f i r med t he 

ci r cui t  cour t ,  and we accept ed Scot t ' s  pet i t i on f or  r evi ew.   

I I .   DI SCUSSI ON 

A.  St andar d of  Revi ew 

¶115 Deci di ng when a c l ai m f or  r el i ef  accr ues based on 

undi sput ed f act s i s a quest i on of  l aw.   See Mer acl e v.  

Chi l dr en' s Ser v.  Soc.  of  Wi s. ,  149 Wi s.  2d 19,  25- 26,  437 N. W. 2d 

532 ( 1989) .   Whet her  a st at ut e i s pr ocedur al  or  has subst ant i ve 

component s i s al so a quest i on of  l aw f or  our  i ndependent  r evi ew.   

See Mat t hi es v.  Posi t i ve Saf et y Mf g.  Co. ,  2001 WI  82,  ¶¶15,  21,  

244 Wi s.  2d 720,  628 N. W. 2d 842;  Schul z v.  Yst ad,  155 Wi s.  2d 

574,  596,  456 N. W. 2d 312 ( 1990) .  

¶116 The i nt er pr et at i on of  Wi s.  St at .  § 990. 04 and i t s 

appl i cat i on t o a par t i cul ar  set  of  f act s ar e l egal  quest i ons f or  

whi ch we do not  def er  t o t he deci s i ons of  ot her  cour t s.   

War ehouse I I ,  LLC v.  DOT,  2006 WI  62,  ¶4,  291 Wi s.  2d 80,  715 

N. W. 2d 213.   However ,  we ar e ai ded by t he pr i or  anal yses of  t he 

cour t  of  appeal s and t he ci r cui t  cour t .   Spi egel ber g v.  St at e,  

2006 WI  75,  ¶8,  291 Wi s.  2d 601,  717 N. W. 2d 641.  

¶117 Whet her  a j udi c i al  hol di ng,  such as Supr eme Cour t  

Or der  03- 06,  shoul d be appl i ed r et r oact i vel y or  pr ospect i vel y i s  
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a quest i on of  pol i cy f or  our  i ndependent  r evi ew.   Kur t z,  91 

Wi s.  2d at  108.    

B.  Scot t ' s  Cl ai m 

¶118 The maj or i t y opi ni on spends most  of  i t s  ener gy 

addr essi ng whet her  Wi s.  St at .  § 802. 05 i s pr ocedur al  or  

subst ant i ve.   I t  does not  anal yze whet her  Scot t  had a 

subst ant i ve r i ght  of  act i on under  Wi s.  St at .  § 814. 025 t hat  had 

accr ued bef or e t he st at ut e was " r epeal ed. "   I nst ead,  i t  

summar i l y asser t s t hat  § 814. 025 " di d not  cr eat e a subst ant i ve,  

vest ed r i ght  t o cost s and r easonabl e at t or ney f ees. "   Maj or i t y 

op. ,  ¶48.   The maj or i t y opi ni on i s heavi l y i nvest ed i n 

concl udi ng t hat  § 814. 025 has no subst ant i ve component ; 5 

t her ef or e,  i t s  at t empt  t o shi f t  t he r eader ' s f ocus t o anal yzi ng 

§ 802. 05 i s under st andabl e.   However ,  an anal ysi s of  t he 

r emedi es avai l abl e under  § 814. 025 bef or e i t s " r epeal "  i s 

r equi r ed by t he case bef or e us.  

¶119 Wi sconsi n St at .  § 814. 025( 1)  st at es i n r el evant  par t :  

I f  an act i on or  speci al  pr oceedi ng commenced or  
cont i nued by a pl ai nt i f f  or  a count er cl ai m,  def ense or  
cr oss compl ai nt  commenced,  used or  cont i nued by a 
def endant  i s f ound,  at  any t i me dur i ng t he pr oceedi ngs 
or  upon j udgment ,  t o be f r i vol ous by t he cour t ,  t he 
cour t  shal l  awar d t o t he successf ul  par t y cost s 

                                                 
5 Whi l e t hi s cour t  has been del egat ed a r ul e- maki ng f unct i on 

by t he l egi s l at ur e,  t hat  del egat i on i s l i mi t ed.   Under  Wi s.  
St at .  § 751. 12( 1) ,  whi ch t hi s cour t  c i t ed as i t s aut hor i t y f or  
t he act i ons t aken i n Supr eme Cour t  Or der  03- 06,  t he r ul es t hi s 
cour t  cr eat es " shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant . "   § 751. 12( 1) .   Ther ef or e,  
t he onl y way t hi s cour t  can asser t  i t  had aut hor i t y t o st r i ke 
down Wi s.  St at .  § 814. 025 i s i f  t hat  st at ut e does not  encompass 
any subst ant i ve r i ght s.   
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det er mi ned under  s.  814. 04 and r easonabl e at t or ney 
f ees.  

I t  pr ovi ded subst ant i ve r i ght s and r emedi es t hat  shoul d be hel d 

t o appl y t o Scot t ' s  c l ai m because Scot t  had a c l ai m capabl e of  

pr esent  enf or cement  ( t hat  Tr i ni t y commenced and cont i nued a 

f r i vol ous act i on)  and a suabl e par t y ( Tr i ni t y)  agai nst  whom i t  

coul d enf or ce i t s c l ai m bef or e t he " r epeal "  of  § 814. 025.   

Mer acl e,  149 Wi s.  2d at  26 ( c i t i ng Bar r y v.  Mi nahan,  127 Wi s.  

570,  573,  107 N. W.  488 ( 1906) ) .    

¶120 Det er mi ni ng whet her  a st at ut e i s pr ocedur al  or  has 

subst ant i ve component s can have pr of ound i mpl i cat i ons.   See 

Snopek v.  Lakel and Med.  Ct r . ,  223 Wi s.  2d 288,  294,  588 N. W. 2d 

19 ( 1999) ;  St at e ex r el .  Schmi dt  v.  Di st .  No.  2,  Town of  Red 

Spr i ngs,  237 Wi s.  186,  190,  295 N. W.  36 ( 1941) .   Subst ant i ve 

st at ut es cr eat e,  def i ne or  r egul at e r i ght s or  obl i gat i ons.   

Bet t hauser  v.  Med.  Pr ot ect i ve Co. ,  172 Wi s.  2d 141,  147- 48,  493 

N. W. 2d 40 ( 1992)  ( c i t i ng Ci t y of  Madi son v.  Town of  Madi son,  127 

Wi s.  2d 96,  102,  377 N. W. 2d 221 ( Ct .  App.  1985) ) .   A st at ut e 

cannot  be pr ocedur al  i f  i t  t akes away " vest ed r i ght s. "   I d.   A 

vest ed r i ght  can be a r emedy t hat  i s avai l abl e,  but  not  yet  

awar ded,  t o a par t y who coul d successf ul l y pet i t i on t he cour t  

f or  t he r emedy.   See Schul z,  155 Wi s.  2d at  598.    

¶121 We di scussed t hi s concept  i n Schul z when we consi der ed 

Wi s.  St at .  § 767. 32( 1m) ,  whi ch el i mi nat ed a chi l d suppor t  

obl i gor ' s r i ght  t o pet i t i on f or  t he r emedy of  r et r oact i ve 

modi f i cat i on of  suppor t ,  when pr evi ousl y t he " c i r cui t  cour t s had 

di scr et i on t o modi f y,  r educe,  or  el i mi nat e accumul at ed chi l d 

suppor t  ar r ear ages. "   I d.   We concl uded t hat  § 767. 32( 1m)  was 



No.   2005AP2837. pdr  

 

9 
 

subst ant i ve because i t  wor ked " such a subst ant i al  change i n t he 

l egal  r i ght s and obl i gat i ons of  a chi l d suppor t  obl i gor . "   I d.   

So t oo i n t he case bef or e us,  t he " r epeal i ng"  of  Wi s.  St at .  

§ 814. 025 changed l egal  r i ght s and r emedi es t hat  had pr evi ousl y 

exi st ed.    

¶122 The maj or i t y asser t s t hat  Scot t  had no " vest ed r i ght "  

under  Wi s.  St at .  § 814. 025 t o r ecover  r easonabl e at t or ney f ees 

i f  Tr i ni t y ' s conduct  wer e hel d t o be f r i vol ous " unt i l  a c i r cui t  

cour t  made a f i ndi ng of  f r i vol ousness. "   Maj or i t y op. ,  ¶62.   The 

maj or i t y opi ni on' s asser t i on,  f or  whi ch i t  c i t es no aut hor i t y,  

i s  cont r ar y t o cont r ol l i ng pr ecedent  because t he r i ght  t o a non-

di scr et i onar y r emedy i s " vest ed"  bef or e a cour t  makes a f i ndi ng 

t hat  suppor t s an or der  f or  t he r emedy.   Mat t hi es,  244 Wi s.  2d 

720,  ¶22.   The r i ght  t o a r emedy i s vest ed when a r i ght  t o t he 

r emedy " accr ues"  under  t he f act s of  t he case.   I d.   A c l ai m 

" accr ues"  when t her e exi st  " a c l ai m capabl e of  pr esent  

enf or cement ,  a suabl e par t y agai nst  whom i t  may be enf or ced,  and 

a par t y who has a pr esent  r i ght  t o enf or ce i t . "   Mer acl e,  149 

Wi s.  2d at  26 ( quot i ng Bar r y,  127 Wi s.  at  573) .   

¶123 I n Mat t hi es,  we r evi ewed whet her  a st at ut e on 

compar at i ve negl i gence t hat  was amended af t er  Mat t hi es was 

i nj ur ed,  but  bef or e he f i l ed hi s l awsui t ,  appl i ed t o l i mi t  t he 

damages he coul d col l ect  t o an amount  r epr esent at i ve of  each 

t or t f easor ' s causal  negl i gence.   Mat t hi es,  244 Wi s.  2d 720,  ¶1.   

I n our  anal ysi s of  t he quest i on pr esent ed,  we f i r st  det er mi ned 

when Mat t hi es '  c l ai m f or  r el i ef  accr ued.   I d. ,  ¶¶21- 22.    
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¶124 Mat t hi es asser t ed hi s c l ai m accr ued at  t he t i me of  hi s 

i nj ur y,  and t he t or t f easor s asser t ed " Mat t hi es ha[ d]  no vest ed 

or  accr ued r i ght  i n a par t i cul ar  r emedy"  unt i l  a f i nal  j udgment .   

I d. ,  ¶21.   We di sagr eed wi t h t he t or t f easor ' s cont ent i on.   I d.   

And even t hough Mat t hi es had not  yet  f i l ed hi s l awsui t  when t he 

l aw was changed f r om j oi nt  and sever al  l i abi l i t y  f or  negl i gence 

t o compar at i ve negl i gence,  we hel d t hat  " Mat t hi es d[ i d]  have a 

vest ed r i ght  t o r ecover  al l  of  hi s damages t hat  ar e adj udged due 

t o hi m f r om any def endant  t hat  may be j oi nt l y and sever al l y 

l i abl e f or  hi s i nj ur i es. "   I d.  

¶125 We r easoned t hat  " Mat t hi es ha[ d]  a vest ed r i ght  i n hi s 

c l ai m f or  negl i gence"  because hi s c l ai m " accr ued on t he dat e of  

hi s acci dent  and i nj ur y"  and i t  was t he " dat e of  i nj ur y whi ch 

[ was]  t he t r i gger i ng event  wi t h r espect  t o t he appl i cat i on of  

Wi s.  St at .  § 895. 045( 1) . "   I d. ,  ¶22.   We t hen expl ai ned t hat  

because he was ent i t l ed t o r ecover  under  t he doct r i ne of  j oi nt  

and sever al  l i abi l i t y  when hi s c l ai m accr ued,  t he st at ut or y 

change i n f or ms of  l i abi l i t y  af f ect ed vest ed r i ght s.   I d. ,  ¶23.    

¶126 Appl y i ng Mat t hi es t o t he quest i on of  whet her  Tr i ni t y 

has a c l ai m t o a subst ant i ve r emedy under  Wi s.  St at .  § 814. 025 

t hat  accr ued bef or e i t  was " r epeal ed"  on Jul y 1,  2005,  I  l ook t o 

t he i nj ur y- pr oduci ng conduct ,  j ust  as we di d i n Mat t hi es.   I t  i s  

al l eged t hat  Tr i ni t y i nj ur ed Scot t  by commenci ng and cont i nui ng 

a f r i vol ous l awsui t .   Tr i ni t y ' s i nj ur y- pr oduci ng conduct  

occur r ed bef or e Jul y 1,  2005.   Ther ef or e,  under  Mat t hi es,  

Scot t ' s  c l ai m f or  t he mandat or y make- whol e r emedy as set  out  i n 

§ 814. 025 accr ued pr i or  t o Jul y  1,  2005 and i t  became a vest ed 
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r i ght  at  t hat  t i me.   I d. ,  ¶22;  Schul z,  155 Wi s.  2d at  598 

( concl udi ng t hat  a change i n l egal  r i ght s and obl i gat i ons i s 

pr ospect i ve onl y) .   Ther ef or e,  t he c i r cui t  cour t  shoul d appl y 

t he r emedy of  § 814. 025 on r emand,  i f  Scot t  pr oves i t s c l ai m. 6   

¶127 My concl usi on t hat  t he c i r cui t  cour t  shoul d appl y Wi s.  

St at .  § 814. 025 on r emand i f  Scot t  pr oves i t s c l ai m f i nds 

f ur t her  suppor t  i n Ni esen v.  St at e,  30 Wi s.  2d 490,  141 N. W. 2d 

194 ( 1966) .  I n Ni esen,  t he pl ai nt i f f  br ought  an act i on f or  

damages al l egi ng t hat  " t he st at e hi ghway commi ssi on,  dur i ng t he 

const r uct i on of  Hi ghway I - 94 i n t he f al l  of  1963,  bl ocked t he 

hi ghway di t ch and f ai l ed t o pr ovi de t he pr oper  dr ai nage,  causi ng 

t he f l oodi ng of  t he pl ai nt i f f ' s  l and i n t he spr i ng of  1964 and 

t her eby r ender i ng i t  usel ess f or  pl ant i ng. "   I d.  at  491.   Dur i ng 

1964,  Wi s.  St at .  § 88. 38( 2)  ( 1961- 62) ,  whi ch per mi t t ed a sui t  

f or  damages under  f act ual  c i r cumst ances such as Ni esen 

pr esent ed,  was r epeal ed and r ecr eat ed as Wi s.  St at .  § 88. 87 by 

ch.  572,  Laws of  1963.   I d.  at  492.   I t  became ef f ect i ve 

June 13,  1964.   I d.   I t  di d not  per mi t  a c l ai m f or  damages 

di r ect l y agai nst  t he St at e as § 88. 38( 2)  ( 1961- 62)  had.   I d.    

¶128 We concl uded t hat  Ni esen' s c l ai m f or  r el i ef  ar ose 

pr i or  t o t he ef f ect i ve dat e of  t he new st at ut e because t he 

St at e' s negl i gent  conduct  pr eceded t he ef f ect i ve dat e of  t he 

st at ut or y change.   I d.  at  493.   We al so concl uded t hat  t her e was 

no st at ement  i n t he new st at ut e t hat  t he l egi s l at ur e i nt ended by 

t he r epeal  of  Wi s.  St at .  § 88. 38( 2)  ( 1961- 62)  t o t er mi nat e 

                                                 
6 The Wi s.  St at .  § 814. 025 make- whol e r emedy i s a non-

di scr et i onar y r emedy.   Jandr t  v.  Jer ome Foods,  I nc. ,  227 Wi s.  2d 
531,  576,  597 N. W. 2d 744 ( 1999) .  
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r i ght s of  act i on t hat  had accr ued bef or e t he st at ut or y change.   

I d.  at  493- 94.   Accor di ngl y,  we l ooked t o t he ef f ect  of  Wi s.  

St at .  § 990. 04 on Ni esen' s c l ai m under  t he r epeal ed st at ut e.   

I d.  at  493- 95.   We hel d t hat  Ni esen coul d mai nt ai n hi s sui t  f or  

damages because t he " r i ght s whi ch had ar i sen i n f avor  of  t he 

pl ai nt i f f  under  sec.  88. 38( 2) ,  St at s. ,  pr i or  t o i t s bei ng 

r epeal ed ar e pr eser ved t o Mr .  Ni esen by sec.  990. 04. "   I d.  at  

495.   

¶129 Her e,  Scot t ' s  r i ght  t o make a c l ai m under  Wi s.  St at .  

§ 814. 025 ar ose at  t he t i me of  Tr i ni t y ' s conduct  of  al l egedl y 

f i l i ng and cont i nui ng a f r i vol ous l awsui t .   Thi s occur r ed bef or e 

Jul y 1,  2005.   Ther e was no di scussi on at  t he r ul e- maki ng 

hear i ng pr i or  t o t he " r epeal "  of  § 814. 025 t hat  t he cour t  

i nt ended t o cut  of f  r i ght s of  act i on t hat  had accr ued bef or e 

Jul y 1,  2005.   Accor di ngl y,  as under  Ni esen,  on r emand,  t he 

c i r cui t  cour t  shoul d appl y § 814. 025 i f  Scot t  pr oves i t s c l ai m. 7  

I d.  at  493- 95.  

                                                 
7 The maj or i t y asser t s t hat  Wi s.  St at .  § 802. 05 i s t he 

" gover ni ng pr ovi s i on"  when compar i ng i t  wi t h Wi s.  St at .  
§ 814. 025.   Maj or i t y op. ,  ¶24.   I  am uncer t ai n what  a " gover ni ng 
pr ovi s i on"  i s.   However ,  we have concl uded t hat  when an act i on 
i s pr oved f r i vol ous,  t he r el i ef  accor ded t o t hose vi ct i mi zed by 
a f r i vol ous act i on i s t he mandat or y make- whol e r emedy of  
§ 814. 025.   Jander t ,  227 Wi s.  2d at  563.   As we expl ai ned:  

Cost s and r easonabl e at t or ney f ees must  be 
awar ded [ ]  i f  t he cour t  i s  sat i sf i ed t hat  t he [ l aw]  
f i r m knew or  shoul d have known t hat  i t s al l egat i on of  
causat i on was " wi t hout  any r easonabl e basi s i n l aw or  
equi t y. "  

I d.  



No.   2005AP2837. pdr  

 

13 
 

 

C.  Wi sconsi n St at .  § 990. 04 

¶130 The maj or i t y opi ni on di scar ds Scot t ' s  c l ai med 

appl i cat i on of  Wi s.  St at .  § 990. 04 i n a f oot not e.   Maj or i t y op. ,  

¶48 n. 35.   Sect i on 990. 04 st at es i n r el evant  par t :  

The r epeal  of  a st at ut e her eaf t er  shal l  not  r emi t ,  
def eat  or  i mpai r  any c i v i l  or  cr i mi nal  l i abi l i t y  f or  
of f enses commi t t ed,  penal t i es or  f or f ei t ur es i ncur r ed 
or  r i ght s of  act i on accr ued under  such st at ut e bef or e 
t he r epeal  t her eof ,  whet her  or  not  i n cour se of  
pr osecut i on or  act i on at  t he t i me of  such r epeal ;  but  
al l  such of f enses,  penal t i es,  f or f ei t ur es and r i ght s 
of  act i on cr eat ed by or  f ounded on such st at ut e,  
l i abi l i t y  wher ef or e shal l  have been i ncur r ed bef or e 
t he t i me of  such r epeal  t her eof ,  shal l  be pr eser ved 
and r emai n i n f or ce not wi t hst andi ng such r epeal ,  
unl ess speci al l y and expr essl y r emi t t ed,  abr ogat ed or  
done away wi t h by t he r epeal i ng st at ut e.   

As I  have expl ai ned above,  Tr i ni t y ' s al l egedl y f r i vol ous act s 

occur r ed bef or e t he " r epeal "  of  Wi s.  St at .  § 814. 025;  and 

t her ef or e,  Scot t ' s  " r i ght  of  act i on"  accr ued bef or e t he st at ut e 

was st r uck down.    

 ¶131 We const r ued and appl i ed Wi s.  St at .  § 990. 04 i n 

Jackson Count y I r on Co.  v.  Musol f ,  134 Wi s.  2d 95,  396 N. W. 2d 

323 ( 1986) .   I n Jackson Count y I r on,  we r evi ewed § 990. 04 i n t he 

cont ext  of  a cour t  of  appeal s deci s i on t hat  hel d t he r epeal  of  

Wi s.  St at .  § 70. 94( 3) ( a)  ( 1975)  depr i ved Jackson Count y I r on of  

i t s  admi ni st r at i ve appeal .   I d.  at  104.   We concl uded t hat  t he 

cour t  of  appeal s er r ed because " i t  i s  t he c l ear  i nt ent i on of  

sec.  990. 04 t o pr eser ve al l  r i ght s whi ch may have ar i sen bef or e 

t he r epeal  of  a st at ut e unl ess such r i ght s ar e ' speci al l y and 

expr essl y r emi t t ed,  abr ogat ed or  done away wi t h by t he r epeal i ng 
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st at ut e. ' "   I d.  ( quot i ng Ni esen,  30 Wi s.  2d at  493) .   We al so 

expl ai ned t hat  " an act  whi ch r epeal s or  modi f i es a r emedy does 

not  af f ect  a pendi ng act i on. "   I d.  ( c i t i ng Br at t on v.  Town of  

Johnson,  76 Wi s.  430,  434,  45 N. W.  412 ( 1890) ) .    

¶132 As was t he case i n Jackson Count y I r on,  Scot t ' s  r i ght  

of  act i on agai nst  Tr i ni t y ar ose bef or e Wi s.  St at .  § 814. 025 was 

" r epeal ed. "   By t he st at ut e' s pl ai n wor di ng,  whi ch we descr i bed 

i n Jackson Count y I r on as " t he c l ear  i nt ent i on"  of  Wi s.  St at .  

§ 990. 04,  i d. ,  Scot t ' s  c l ai m agai nst  Tr i ni t y was unaf f ect ed by 

t he " r epeal "  of  § 814. 025.   Accor di ngl y,  I  concl ude t hat  

§ 990. 04 pr ovi des addi t i onal  suppor t  f or  t he concl usi on t hat  

Scot t ' s  c l ai ms under  § 814. 025 shoul d be addr essed upon r emand 

of  t hi s act i on.   

D.  The Chevr on/ Kur t z St andar ds 

¶133 The maj or i t y opi ni on r epeat edl y f ocuses on whet her  

Wi s.  St at .  § 802. 05 was r equi r ed t o be appl i ed r et r oact i vel y t o 

Scot t ' s  c l ai m t hat  Tr i ni t y commenced and cont i nued a f r i vol ous 

act i on.   Maj or i t y op. ,  ¶¶4,  7,  8,  32- 39,  52- 62.   I n so doi ng,  i t  

does not  anal yze whet her  Supr eme Cour t  Or der  03- 06,  t hat  

" r epeal ed"  Wi s.  St at .  § 814. 025 and Wi s.  St at .  § 802. 05 ( 2003-

04) ,  shoul d be appl i ed t o el i mi nat e r i ght s t hat  woul d ot her wi se 

af f ect  a c l ai m t hat  had accr ued under  § 814. 025 i n an act i on 

t hat  had commenced.    

¶134 I n my vi ew,  Supr eme Cour t  Or der  03- 06 i s not  a 

j udi c i al  hol di ng such t hat  t he Chevr on/ Kur t z t est  appl i es,  nor  

do any of  t he or der ' s concl usi ons about  Wi s.  St at .  § 814. 025 

est abl i sh pr ecedent .   The maj or i t y opi ni on agr ees t hat  
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Chevr on/ Kur t z does not  appl y t o t he i ssues pr esent ed.   Maj or i t y  

op. ,  ¶78.   However ,  i t  comes t o t hat  concl usi on by shi f t i ng t he 

r eader ' s f ocus t o Wi s.  St at .  § 802. 05 and asser t i ng t hat  

Chevr on/ Kur t z i s not  t he cor r ect  t est  f or  det er mi ni ng whet her  a 

st at ut e shoul d be appl i ed pr ospect i vel y or  r et r oact i vel y.   

Maj or i t y op. ,  ¶79.    

¶135 However ,  one must  not e t hat  i t  was Supr eme Cour t  Or der  

03- 06 t hat  el i mi nat ed t he r i ght s est abl i shed by Wi s.  St at .  

§ 814. 025 by " r epeal i ng"  i t .   Ther e i s not hi ng i n Wi s.  St at .  

§ 802. 05 t hat  even ment i ons § 814. 025,  l et  al one " r epeal s"  i t .   

By shi f t i ng t he r eader ' s f ocus f r om Supr eme Cour t  Or der  03- 06,  

t he maj or i t y opi ni on ducks t he i ssue of  how i t  i s  act ual l y 

empl oyi ng Supr eme Cour t  Or der  03- 06 i n i t s deci s i on.   That  i s,  

t he maj or i t y opi ni on does t r eat  Supr eme Cour t  Or der  03- 06 as 

t hough i t  wer e a j udi c i al  hol di ng when i t  r el i es on t he 

maj or i t y ' s pr i or  det er mi nat i on dur i ng r ul e- maki ng t hat  § 814. 025 

has no subst ant i ve component s. 8  Maj or i t y op. ,  ¶42.   However ,  

s i nce t he r ul e- maki ng pr oceedi ng appear s t o have caused Supr eme 

Cour t  Or der  03- 06 t o become a " j udi c i al  hol di ng, "  t he 

Chevr on/ Kur t z t est  shoul d be appl i ed t o det er mi ne whet her  t hat  

hol di ng i n r egar d t o § 814. 025 shoul d have r et r oact i ve ef f ect .  

¶136 I n Kur t z,  t hi s cour t  anal yzed how t o deci de whet her  a 

" j udi c i al  hol di ng"  shoul d or  shoul d not  be appl i ed 

                                                 
8 Unt i l  t oday,  we have never  hel d or  i mpl i ed t hat  we 

est abl i sh bi ndi ng pr ecedent  f or  t hi s or  any ot her  cour t  by r ul e-
maki ng.   Our  r ul es r emai n subj ect  t o i nt er pr et at i on and t est i ng,  
j ust  as any ot her  l egi s l at i on does.   However ,  t he maj or i t y 
r ef uses t o t est  i t s  own r ul e her e.    
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r et r oact i vel y.   Kur t z,  91 Wi s.  2d at  108- 09.   The cour t  quot ed 

and t hen appl i ed a t hr ee- f act or  t est  empl oyed by t he Uni t ed 

St at es Supr eme Cour t  i n Chevr on Oi l  Co.  v.  Huson,  404 U. S.  97 

( 1971)  t o det er mi ne whet her  a hol di ng ought  not  be appl i ed 

r et r oact i vel y:  

Fi r st ,  t he deci s i on t o be appl i ed nonr et r oact i vel y 
must  est abl i sh a new pr i nci pl e of  l aw,  ei t her  by 
over r ul i ng c l ear  past  pr ecedent  on whi ch l i t i gant s may 
have r el i ed,  or  by deci di ng an i ssue of  f i r st  
i mpr essi on whose r esol ut i on was not  c l ear l y 
f or eshadowed.   Second,  .  .  .  " we must  .  .  .  wei gh t he 
mer i t s and demer i t s i n each case by l ooki ng t o t he 
pr i or  hi st or y of  t he r ul e i n quest i on,  i t s  pur pose and 
ef f ect ,  and whet her  r et r ospect i ve oper at i on wi l l  
f ur t her  or  r et ar d i t s oper at i on. "   Fi nal l y,  we .  .  .  
wei gh[ ]  t he i nequi t y i mposed by r et r oact i ve 
appl i cat i on,  f or  " [ w] her e a deci s i on of  t he Cour t  
coul d pr oduce subst ant i al  i nequi t abl e r esul t s i f  
appl i ed r et r oact i vel y,  [ we avoi d]  ' i nj ust i ce or  
har dshi p'  by a hol di ng of  nonr et r oact i v i t y. "  

I d.  at  109 ( quot i ng Chevr on Oi l ,  404 U. S.  at  106- 07)  ( f ur t her  

c i t at i ons omi t t ed) .   When t he cour t  appl i ed t he Chevr on t est ,  i t  

concl uded t hat  t he j udi c i al  hol di ngs t hen under  consi der at i on 

di d not  sat i sf y t he t est ' s t hr ee f act or s and t her ef or e t hey wer e 

appl i cabl e t o t he c l ai ms bef or e t he cour t .   I d.     

¶137 I f  Supr eme Cour t  Or der  03- 06 i s a " j udi c i al  hol di ng, "  

t hen we shoul d anal yze i t  under  t he Chevr on/ Kur t z t est .   I n 

appl y i ng t he Chevr on/ Kur t z t est  t o t he cour t ' s  03- 06 Or der ,  I  

concl ude t hat  i t  shoul d not  be appl i ed t o pr ecl ude t he 

appl i cat i on of  Wi s.  St at .  § 814. 025 t o Scot t ' s  cl ai m because t he 

or der  est abl i shed a new r ul e t hat  changed t he l aw;  t her e ar e 

s i gni f i cant  demer i t s i n appl y i ng i t  her e;  and appl y i ng t he or der  

t o negat e Scot t ' s  c l ai ms woul d be i nequi t abl e.    
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¶138 The " r epeal "  of  Wi s.  St at .  § 814. 025 cr eat es a new 

r ul e under  Chevr on/ Kur t z f or  sever al  r easons.   Fi r st ,  § 814. 025 

pr ovi ded t hat ,  as a sanct i on f or  f i l i ng or  cont i nui ng a 

f r i vol ous cl ai m,  r easonabl e at t or ney f ees must  be pai d t o t he 

pr evai l i ng par t y. 9  Jandr t  v.  Jer ome Foods,  I nc. ,  227 Wi s.  2d 

531,  576,  597 N. W. 2d 744 ( 1999) ;  Sommer  v.  Car r ,  99 Wi s.  2d 789,  

799,  299 N. W. 2d 856 ( 1981) ;  St ol l  v.  Adr i ansen,  122 Wi s.  2d 503,  

511,  362 N. W. 2d 182 ( Ct .  App.  1984) .   Under  t he r ul e est abl i shed 

by Supr eme Cour t  Or der  03- 06,  t he c i r cui t  cour t  may,  but  i s not  

r equi r ed,  t o awar d at t or ney f ees as a sanct i on f or  f i l i ng a 

f r i vol ous act i on.   Second,  § 814. 025 r equi r ed t hat  any sanct i ons 

or der ed must  be pai d t o t he per son i nj ur ed.   Jandr t ,  227 Wi s.  2d 

at  577.   Under  t he r ul e est abl i shed by Supr eme Cour t  Or der  03-

06,  any sanct i on or der ed may be pai d t o t he cour t ,  r at her  t han 

t o t he pr evai l i ng par t y.   Thi r d,  § 814. 025 appl i es t o one who 

commences or  cont i nues a f r i vol ous act i on,  whi l e t he r ul e 

est abl i shed by Supr eme Cour t  Or der  03- 06 appl i es onl y t o 

commenci ng a f r i vol ous act i on.   Ther ef or e,  under  t he cour t ' s  new 

r ul e,  no sanct i ons ar e avai l abl e i f  t he act i on was not  f r i vol ous 

when commenced,  but  at  some poi nt  i n t he l i t i gat i on i t  became 

f r i vol ous t o cont i nue i t .   See i d.  at  547 ( concl udi ng t hat  

wor di ng i dent i cal  t o t hat  i n Wi s.  St at .  § 802. 05 does not  

                                                 
9 I n t he absence of  a st at ut e or  cont r act  t hat  aut hor i zes 

payment  of  at t or ney f ees t o t he pr evai l i ng par t y,  Wi sconsi n 
f ol l ows t he Amer i can Rul e wher e each par t y pays i t s own at t or ney 
f ees.   Sommer  v .  Car r ,  99 Wi s.  2d 789,  798,  299 N. W. 2d 856 
( 1981) .   Ther ef or e,  a par t y ' s oppor t uni t y  t o r ecei ve 
compensat i on under  Wi s.  St at .  § 814. 025 f or  at t or ney f ees 
gener at ed by r equi r ed par t i c i pat i on i n a f r i vol ous l awsui t  was a 
s i gni f i cant  depar t ur e f r om t he common l aw.   I d.   
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" aut hor i ze[ ]  t he i mposi t i on of  sanct i ons upon a par t y 

mai nt ai ni ng a f r i vol ous act i on" ) .   Thi s l ast  change i n t he l aw 

coul d be i mpor t ant  t o Scot t ,  as i t  was i n Jandr t .   I n Jandr t ,  we 

concl uded t hat  Jandr t  di d not  v i ol at e Wi s.  St at .  § 814. 025 when 

she f i l ed t he act i on,  but  t hat  she shoul d have known t he act i on 

was f r i vol ous when she cont i nued i t .   I d.  at  564.    

¶139 I n addi t i on,  under  t he second Chevr on/ Kur t z f act or ,  

t her e ar e s i gni f i cant  demer i t s i n appl y i ng Supr eme Cour t  Or der  

03- 06 t o pr ecl ude t he use of  Wi s.  St at .  § 814. 025 f or  Scot t ' s  

c l ai m.   Because t he change i n l aw t hat  was caused by Supr eme 

Cour t  Or der  03- 06 occur r ed dur i ng j udi c i al  r ul e- maki ng,  t he 

change i n t he l aw di d not  r ecei ve t he publ i c not i ce t hat  ot her  

l egal  i ssues t hi s cour t  has addr essed have r ecei ved when a 

change i n t he l aw occur r ed as par t  of  a case- opi ni on of  t hi s 

cour t .   For  exampl e,  t her e was no pet i t i on f or  r evi ew of  anot her  

cour t  deci s i on;  t her e was no announcement  i n t he popul ar  pr ess 

t hat  we had accept ed f or  r evi ew t he pot ent i al  " r epeal i ng"  

of  § 814. 025,  as t he cour t  r out i nel y does t hr ough t he cour t  

i nf or mat i on of f i ce when pet i t i ons f or  r evi ew ar e accept ed;  t her e 

was no pr ess cover age t o i nf or m member s of  t he publ i c t hat  we 

wer e consi der i ng st r i k i ng down § 814. 025;  and t her e wer e no 

br i ef s f i l ed wi t h t he cour t  on bot h s i des of  t he pet i t i on t o 

" r epeal "  § 814. 025,  so t hat  t he cour t  coul d exami ne i n a f ul l  

adver sar i al  post ur e whet her  § 814. 025 cont ai ned r emedi es t hat  

wer e subst ant i ve.    

¶140 Fi nal l y,  under  t he t hi r d Chevr on/ Kur t z f act or ,  

appl y i ng Supr eme Cour t  Or der  03- 06 t o pr ecl ude Scot t ' s  c l ai m 



No.   2005AP2837. pdr  

 

19 
 

under  Wi s.  St at .  § 814. 025 woul d pr oduce i nequi t abl e r esul t s,  

such as t he c i r cui t  cour t  bei ng wi t hout  t he power  t o make Scot t  

whol e i f  i t  concl udes Tr i ni t y ' s act i on was not  f r i vol ous when 

f i l ed or  f r i vol ous when cont i nued.   Accor di ngl y,  under  t he 

Chevr on/ Kur t z t est ,  Supr eme Cour t  Or der  03- 06 shoul d not  be 

appl i ed r et r oact i vel y t o Scot t ' s  c l ai m under  § 814. 025,  whi ch i s  

a subst ant i ve c l ai m t o a make- whol e r emedy t hat  had accr ued 

bef or e t hi s cour t  ent er ed i t s or der .  

I I I .   CONCLUSI ON 

¶141 Because I  concl ude t hat :   ( 1)  Scot t ' s  c l ai m f or  r el i ef  

under  Wi s.  St at .  § 814. 025 i s a subst ant i ve c l ai m t hat  accr ued 

bef or e Jul y 1,  2005;  ( 2)  Wi s.  St at .  § 990. 04 pr ecl udes appl y i ng 

Wi s.  St at .  § 802. 05 or  Supr eme Cour t  Or der  03- 06 t o negat e 

Scot t ' s  § 814. 025 cl ai m;  and ( 3)  under  t he Chevr on/ Kur t z t est ,  

Supr eme Cour t  Or der  03- 06 shoul d not  be appl i ed r et r oact i vel y t o 

pr ecl ude Scot t ' s  c l ai m under  § 814. 025,  I  r espect f ul l y di ssent  

f r om t he anal ysi s of  t he maj or i t y opi ni on.   However ,  I  do concur  

i n i t s deci s i on t o r ever se and r emand t o t he c i r cui t  cour t ,  

wher e I  woul d di r ect  t he cour t  t o appl y § 814. 025,  i f  Scot t  

pr oves i t s c l ai m.  

¶142 For  t he f or egoi ng r easons,  I  concur  i n par t  and 

di ssent  i n par t .  

¶143 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s concur r ence/ di ssent .  
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