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REVI EW of a decision of the Court of Appeals. Affirnmed in
part; reversed in part and the cause is remanded to the circuit

court for further proceedi ngs consistent with this opinion.

11 PATI ENCE DRAKE ROGGENSACK, J. W review a decision

of the court of appeals' affirming the circuit court's? sua

Y'Larry v. Harris, 2007 W App 132, 301 Ws. 2d 243, 733
N. W2d 911.
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sponte vacation of a default judgnent against defendant Carl os

Rut herford and the circuit court's sua sponte grant of judgnment

in Rutherford' s favor. We conclude that the circuit court did
not erroneously exercise its discretion in vacating the default
judgment because Ws. Stat. § 806.07(1) (2005-06)° pernmits a
court to grant relief from a judgnent or an order. However, we

al so conclude that the circuit court did err when it sua sponte

granted sunmmary judgnment in Rutherford's favor because it failed
to give the prior notice required by Ws. Stat. § 802.08(2).
Accordingly, we affirmin part; reverse in part and renmand the
cause to the circuit court for further proceedings consistent
with this opinion.
| . BACKGROUND

12 The issues this case presents stem from |aw
enforcenment's entry into Taneceia Larry's honme w thout a search
war r ant . Three officers were alleged to be present during the
entry: Derrick Harris, MJohno Foster and Carlos Rutherford.?*
Harris was nanmed in the conplaint, and the circuit court granted

his notion for summary judgnent dism ssing Larry's clains, which

2 The Honorable Daniel A Noonan of MIlwaukee County
presi ded.

3 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version, unless otherw se noted.

“ Harris and Rutherford are nentioned by name in Larry's
conpl ai nt. Foster is referred to as a third officer present
but not by nane. In contrast to the conplaint, which alleges
that three officers were present, the respective affidavits of
Harris and Foster aver that they were the only two officers
present during the search.
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Larry did not appeal. Foster was never sued. Rut herford al so
was a named defendant, but he did not appear or otherw se answer
in the circuit court. The circuit court originally granted
default judgnent against Rutherford, but Iater vacated that
order and granted judgnent in his favor. Larry appeals the
vacating of the judgnent against Rutherford and the entering of
judgment in his favor.®

13 On the evening of August 26, 2002, while Larry was at
a gas station, she net a man whom she knew.® He requested a ride
home, and Larry agreed to drive him as far as her house. They
proceeded to Larry's honme, and as Larry pulled into the drive-
way, she noticed an unmarked police vehicle pull up behind her

Upon observing the presence of police, Larry's passenger fled

°> Many facts underlying this appeal are disputed, but their
irresolution is inconsequential for purposes of this appeal,
because we are not considering the nerits of Larry's clains.
Rather, we are considering only whether the <circuit court

erroneously exercised its discretion. Neverthel ess, in our
presentation of the facts, we adhere to the |aw governing how
they are to be viewed on a review of summary judgnent. As a

review of a sunmary judgnent requires, we consider the disputed
"facts in the light nost favorable to the non-noving party.”
See, e.g., DeHart v. Ws. Mit. Ins. Co., 2007 W 91, ¢7, 302
Ws. 2d 564, 734 N W2d 394. However, because neither
Rut herford nor Larry noved for sunmmary judgnment, this review
| acks a non-noving party.

® The man has not been identifi ed.
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fromher vehicle. Two police officers’ exited their car and gave
chase, but they did not catch him

14 The officers returned to Larry's residence, where
Larry awaited them outside. Larry consented to a search of her
car. The officers found no contraband, but Larry alleges that
the officers then placed her in handcuffs. One of the officers
said he intended to enter Larry's hone. Larry objected. She
said that her five children were in the house, sone of whom were
asl eep, and that her niece was watching them Larry alleges
that two of the officers entered her hone over her objection.
She al so alleges that the officers conducted a search inside her
home, which included waking and "interrogating” the children and
their babysitter. She further alleges that Rutherford "either
participated in [the] search or was present"” during the search
but failed to stop its occurrence.

15 For their part, Harris and Foster assert that only
Foster, who was never a party to this suit, entered Larry's
home. He did so wthout a warrant. Foster averred that he was
in the honme for less than five mnutes, and that he entered only
to ensure that sonmeone of suitable age was there to | ook after

the children because Larry was going to be taken to the police

" The conplaint inplicates the actions of three officers,
but does not nmake clear which two officers pursued Larry's
passenger. Nor does the conplaint nake clear which of the
officers anong the three alleged to be present perfornmed the
subsequent actions descri bed.
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station for questioning.® The circuit court found that ensuring
proper child supervision was the purpose of the entry.® Foster
additionally stated that he spoke to an individual whom he
estimated to be 16 or 17 years old, but he did not say whether
he spoke to any of the children.

16 Larry noved for default judgnment when neither Harris
nor Rutherford tinely answered her conplaint. The circuit court
denied the notion with respect to Harris after he objected and
served an answer. However, the circuit court granted Larry's
notion for default judgnment against Rutherford.

17 Harris then noved for summary judgnent against Larry,
contending that the entry into Larry's honme was |awful and that
qualified immnity protected him from liability. I n opposi ng
Harris's notion for summary judgnent, Larry argued that because
her hone was entered by police without either a warrant or

reasonable suspicion, the entry was presunptively unlawf ul

8 Apparently, a drug buy occurred when Larry was at the
service station. The officers' subsequent questioning of Larry
caused themto believe she had no involvenent init.

® The court of appeals opinion appears to state as fact that
"[t]he officer who entered [Larry's hone], |ooked at pictures,
opened doors, woke the children and asked them questions, and
al so questioned the babysitter.” Larry, 301 Ws. 2d 243, f12.
We note, however, that the circuit court made no such finding of
fact. Al though the circuit court, in its decision granting
summary judgnment, presented these events as allegations made by
Larry, it did not find that they actually occurred. In his
affidavit, Foster contests Larry's allegation, asserting that he
"did not touch anything in the home and | did not open any
drawers or doors on any of the furnishings in the honme." Later
in its opinion, the court of appeals acknow edges Foster's
assertion in this respect. 1d., 95.
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Moreover, she contended that Harris's affirmative defense of
qualified imunity was frivol ous.

18 The circuit court granted Harris's notion for sunmmary
j udgnent . Because the circuit court concluded that actions on
the part of Harris, Foster and Rutherford all fell within the
scope of Harris's motion for sunmary judgnent, the court
"treated [them in the sane manner." The court found that,
al though police officers entered Larry's honme wthout her
consent and without a warrant, they did so for the purpose of

ensuring that her children were adequately supervised and not

for the purpose of uncovering "evidence or . . . crimnal
activity."
19 However, in granting summary judgnent to Harris and

W thout giving prior notice to Larry, the circuit court also

sua sponte, vacated the default judgnent against Rutherford and

granted judgnent dismissing Larry's clainms against Rutherford. '
Larry noved the circuit court to reconsider the vacation of the
default judgnent, as well as the dism ssal of her clains against
Rut her f or d.

110 The circuit court invited briefing on Larry's notion

to reconsider. Larry's brief in support of her notion consisted

1 The nature of the dismissal of Larry's claim against
Rut herford is not clear, i.e., the circuit court did not say it
was granting "summary judgnment” in favor of Rut her f or d.
However, Larry <characterizes the circuit <court's action as
granting Rutherford summary judgnent. Rut herford does not
di spute that characterization. Accordingly, we address it as
though the circuit court granted summary judgnment dism ssing
Larry's cl ai nms agai nst Rutherford.
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of a six-sentence letter, two sentences of which addressed her

ar gunent :

The court wll recall we are asking your Honor to
reconsider an order in which the court, sua sponte,
ordered the reopening of the previously-entered
Default Judgnent and Sunmmary Judgnent against the
Plaintiff in favor of the defaulting Defendant, all
wi t hout any argunent fromthe defaul ting Defendant.

W can find no support for this procedure and
respectfully request that it be reversed.

Larry also subsequently submtted a reply brief, arguing, in
essence, that the circuit court erred by ascribing the qualified
immunity that it concluded Harris possessed to Rutherford as
wel | .

111 The circuit court deni ed Larry's noti on for
reconsi derati on. The court explained its reasoning in vacating
the default judgnent against Rutherford and in dismssing

Larry's conplaint as to all officers:

[ T]he Court found that the default judgnent should be
vacat ed agai nst Defendant Rutherford because no reason
existed to hold any officer liable for violation of
[Larry's] constitutional rights under her Conplaint.

The vacation occurred here within a reasonable
time after default because the summary judgnment was
before the Court and the Court determned the clains
by Plaintiff were inproper.

oo Plaintiff does not dispute the Court's
findings that her rights under the constitution were
not vi ol at ed. Clearly, the Court vacated the default
because no officer could be held I|iable under the
Conpl aint according to the Court's findings; as such,
the interests of justice required the Court to vacate
the default.
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112 Larry did not further dispute the circuit court's
grant of sunmary judgnent with respect to Harris, nor the basis
for that decision, i.e., that Larry's constitutional rights were
not violated and that the doctrine of qualified immunity
applies. Larry appealed the vacation of the default judgnent,
as well as the entry of judgnent in Rutherford's favor based on
Rut herford's failure to appear in the circuit court.

13 The court of appeals affirned. It reasoned that a
circuit court has statutory authority to grant relief from
default judgnents on its own notion, so long as it provides the
party adversely affected wth notice and an opportunity to be

hear d. Larry v. Harris, 2007 W App 132, 91, 301 Ws. 2d 243,

733 N.W2d 911. The court of appeals also concluded that by
inviting briefing on Larry's notion to reconsider, the circuit
court gave Larry sufficient notice and an opportunity to be
hear d. Id. The court of appeals decision did not address the
circuit court's summary judgnent deci sion.

114 Larry petitioned for review, which we granted.

[1. DI SCUSSI ON

A Standard of Revi ew

115 Whether to open a default judgnent is commtted to the
discretion of the circuit court, which we review under the

erroneous exercise of discretion standard. See, e.g., Edland v.

Ws. Physicians Serv. Ins. Corp., 210 Ws. 2d 638, 643, 563

N.W2d 519 (1997); Dugenske v. Dugenske, 80 Ws. 2d 64, 68, 257

N.W2d 865 (1977). A circuit court does not erroneously
exercise its discretion if its decision is based on the facts of

8
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record and on the application of a correct I|egal standard.

Hartung v. Hartung, 102 Ws. 2d 58, 66, 306 N.W2d 16 (1981).

16 A «circuit court's authority to vacate a default
judgnment and to grant summary judgnent derives from Wsconsin
statutes. Ws. Stat. 88 806.07 and 802.08. W review questions
of statutory interpretation independently, but benefiting from
the discussions of the circuit court and the court of appeals.

Marder v. Bd. of Regents of the Univ. of Ws. Sys., 2005 W 159,

119, 286 Ws. 2d 252, 706 N.W2d 110.
B. Wsconsin Stat. 8§ 806.07
1. Openi ng the default judgnent

117 A circuit court's authority to open a default judgnent

is derived from statute. Ws. Stat. 8§ 806.07. Section
806.07(1) Ilists conditions under which a circuit court may
exercise its discretion and open a default judgnent. I t
provi des:

Relief from judgnent or order. (1) On notion and
upon such terns as are just, the court, subject to
subs. (2) and (3), nay relieve a party or |egal
representative from a judgnment, order or stipulation
for the follow ng reasons:

(a) M stake, i nadvertence, surpri se, or
excusabl e negl ect;

(b) New y-discovered evidence which entitles a
party to a new trial under s. 805.15(3);

(c) Fraud, m srepresentation, or ot her
m sconduct of an adverse party;

(d) The judgnent is void;

(e) The judgnment has been satisfied, released or
di schar ged;
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(f) A prior judgnment upon which the judgnent is
based has been reversed or ot herw se vacated;

(g) It is no longer equitable that the judgnent
shoul d have prospective application; or

(h) Any other reasons justifying relief fromthe
operation of the judgnent.

18 W have previously recognized that Ws. Stat. § 806.07
seeks to strike a balance between the judiciary's interest in
achieving fair resolutions of disputes and the policy favoring
finality of judgnents. Edl and, 210 Ws. 2d at 644. | ndeed,
8§ 806.07 serves both interests, enhancing "fairness in the
admnistration of justice by authorizing a circuit court to
vacate judgnents on various equitable grounds.” I|d.

119 Here, the circuit court vacated the judgnent against
Rutherford on its own notion under Ws. Stat. § 806.07 on
equi tabl e grounds, but wthout prior notice to the parties that
it was considering such relief from judgnent. Qur first tasks

are to determ ne whether: (1) the court's sua sponte vacation

of Rutherford's default judgnent, and (2) the court's providing
an opportunity for the parties to be heard after it had vacated
the judgnent, rather than before it did so, constituted proper
exerci ses of discretion.

a. Sua sponte vacation of default judgnment

20 The relief that nay be accorded under Ws. Stat.
8§ 806.07 need not be sought by one of the parties; a court may
act on its own notion pursuant to 8 806.07, as long as the court
provides the parties notice of its action and an opportunity to

be heard. Gttel v. Abram 2002 W App 113, 927, 255 Ws. 2d

10
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767, 649 N . W2d 661. In Gttel, Nickolas Persha executed a wl|

nam ng Ruth Abram who was al so Persha's personal representative

in the probate proceedings, as his sole beneficiary. Id., 1.
Persha's sister, Mary Gttel, challenged the wll, arguing in
part that the will was invalid because it was the product of
Abram's undue influence. Id. Because the circuit court
concluded that the will was tainted by undue influence and that
the testator was inconpetent, it refused to probate the wll.
1d., 197-8.

21 Abram objected to the court's award of costs and fees
to Gttel, and the court held a hearing on Abranmis notion. |d.,
198, 10. At the hearing and without prior notice to the parties
that it planned to do so, the court vacated the portion of its
order that declared the wll the product of wundue influence.
Id., 911. Gttel filed a nmotion for reconsideration, which the
court denied, indicating that it had the authority to vacate its
original order pursuant to Ws. Stat. § 806.07(1)(h). 1d., 113.

22 The court of appeals held in Gttel that a circuit
court is authorized to grant relief from its own orders sua
sponte under the authority of Ws. Stat. § 806.07, but that the
circuit court did not provide the parties with the requisite
notice of its action. Id., 1924, 29. The court of appeals
explained, "Gttel did not have notice and the opportunity to be
heard on the specific issue of the court's authority under Ws.

Stat. § 806.07, because the court did not refer to § 806.07

11
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unti | t he witten or der denyi ng Gttel's noti on for
reconsi deration without a hearing."' Id., 729.

123 We agree with Gttel that circuit courts are vested
with the authority to grant relief from their judgnents, on
their own notion under Ws. Stat. § 806. 07. We have recogni zed
a wde swath of contexts in which Wsconsin courts are permtted

to act on their own notion. See, e.g., Howell v. Denom e, 2005

W 81, 919, 282 Ws. 2d 130, 698 N.W2d 621 (concluding that the
court of appeals may inquire, on its own npotion, whether a

frivolous claim has been filed); Cty of Sun Prairie v. Davis,

226 Ws. 2d 738, 919, 595 N.wW2d 635 (1999) (recognizing the
i nherent power of courts to vacate void judgnents); State v.
Peterson, 104 Ws. 2d 616, 628, 312 N.W2d 784 (1981) (holding
that a circuit court nay anend pleadings on its own notion);

State v. Hanson, 85 Ws. 2d 233, 237, 270 N.W2d 212 (1978)

(stating that a circuit court "may on its own notion reopen [a
case] for further testinony in order to nmake a nore conplete

record in the interests of equity and justice"); Behning v. Star

Fireworks Mg. Co., 57 Ws. 2d 183, 188, 203 N W2d 655 (1973)

(concluding that circuit courts may, on their own notion, grant

1 The court ultimately concluded, however, that Gttel was
not prejudiced by the circuit court's action. It so concl uded
because Gttel did not identify any argunent regarding the
circuit court's authority that she could have nmade to the
circuit court that she could not nmake on appeal. Gttel wv.
Abram 2002 W App 113, 129, 255 Ws. 2d 767, 649 N. W 2d 661.

12
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a newtrial in the interests of justice).'® The w de recognition

of courts' abilities to act sua sponte conports with the bal ance

of the interests served by § 806.07, fairness and finality.
| ndeed, as we have stated, "Every court has inherent power,
exercisable in its sound discretion, consistent wthin the
Constitution and statutes, to control disposition of causes on

its docket with econonmy of tine and effort.” Neylan v. Vorwal d,

124 Ws. 2d 85, 94, 368 N.W2d 648 (1985). "That a court should

rai se issues sua sponte is the natural outgrowth of the court's

function to do justice between the parties.” State v. Hol nes,

106 Ws. 2d 31, 39, 315 N.W2d 703 (1982).
24 In addition, the plain |anguage of Ws. St at .

8§ 806.07(1) does not foreclose the court from acting sua sponte

under the statute's authority. When interpreting a statute, we
look to its language, and if that |anguage conveys a "plain,
clear statutory neaning,"” we construe the statute according to

t hat neani ng. State ex rel. Kalal v. Grcuit Court for Dane

County, 2004 W 58, 146, 271 Ws. 2d 633, 681 NW2d 110
(quoting Bruno v. M I waukee County, 2003 W 28, 120, 260 Ws. 2d

633, 660 N W2d 656). Section 806.07(1) provides in part: "n
notion and upon such terns as are just, the court[] . . . may
12 W note, as well, that we have previously observed that a

circuit court "apparently has authority to rescind at |east part
of its order and decision under Ws. Stat. 8 806.07(1)(h) as

long as both parties have adequate notice.” State v. Morford,
2004 W 5, 955 n.45, 268 Ws. 2d 300, 674 N.W2d 349. Although
this statenent from Mrford 1is not controlling, it is

i nformative for purposes of our decision.

13
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relieve a party . . . from a judgnent . . . ." Because the
| anguage of the statute provides that a court may relieve a
party from judgnment, wthout qualifying that the relief may be
granted only upon a notion brought by one of the parties, the
statute does not restrict the court from acting on its own
not i on.

125 In sum we reaffirm Gttel's conclusion that courts

have the power to act sua sponte under the provisions of Ws.

Stat. § 806. 07. The interests underlying 8 806.07 parallel the

interests that we have held permt courts to act sua sponte. In

addition, we construe the plain |anguage of 8 806.07 to permt a

court to act sua sponte under its authority.

b. Noti ce and hearing

126 As we recounted above, sua sponte actions are

perm ssible under Ws. Stat. 8 806.07(1) if the court provides
the parties notice of its action and an opportunity to be heard.
Gttel, 255 Ws. 2d 767, ¢927. The court in Gttel concluded
that the circuit court had not provided the parties adequate
notice when it vacated its initial order declaring that Persha's
w Il was the product of undue influence. 1d., 929. The circuit
court withdrew that portion of its order during a hearing on
Abramis objection to the circuit court's assignnent of costs.
Id., 918, 11. Abramis notion was grounded in the theory that
the circuit court had erred in allocating costs because the
court had erred in concluding that the will was the product of
undue influence. Id., 19. At the opening of the notion
hearing, the circuit court asked Abranis attorney if he was

14
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requesting that the court reconsider the portion of its order
relating to undue influence, and the attorney answered
affirmatively. Id., 910. The court of appeals concluded that,
al though the circuit court's question to Abram s counsel about
undue influence gave Gttel's attorney sonme notice that it was
per haps reconsi deri ng its previ ous order, Gttel had
insufficient notice that the circuit court may vacate a portion
of its order. Id., 129. Gttel did not have notice that the

circuit court was acting sua sponte pursuant to 8§ 806.07 until

the circuit court referred to 8 806.07 in its denial of Gttel's
notion for reconsideration. Id.

27 The facts here stand in sharp contrast to the facts in
Gttel. Even though the circuit court acted on its own notion
Wi thout prior notice to Larry or any defendant, as the circuit
court had in Gttel, the circuit court here, unlike the circuit
court in Gttel, provided an opportunity for the parties to be
heard by inviting briefing on the issues. Al t hough giving

notice prior to a sua sponte action by a circuit court under

Ws. Stat. 8§ 806.07 is preferable, Larry does not argue that she

15
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was prejudiced by the late notice.® Furthernmore, she did submit
a letter brief objecting to vacating the default judgnent, as
well as a nore conplete reply brief. The court considered her
argunents and then issued a witten opinion addressing them
Under these circunstances, the circuit court permtted Larry an
opportunity to be heard.

28 In vacating the default judgnent, the circuit court
related that all the officers were accused of substantially the
same conduct wunder the conplaint. The court explained that
given the summary judgnent materials submtted in regard to
Harris's nmotion for summary judgnment, it was clear that Larry's
rights had not been violated by the officers' conduct. The
court opined that its decision to vacate the default judgnent

was based on equity, as it further explained, "no officer could

be held liable under the Conplaint according to the Court's

findings; as such, the interests of justice required the Court

to vacate the default."” (Enphasis added.)
129 We see no erroneous exercise of discretion. The court

had the power to act sua sponte under Ws. Stat. 8§ 806.07, and

13 Contrary to the concurrence/dissent's suggestion, we do
not depart from the rule in Gttel requiring notice of a sua
spont e action pur suant to W s. St at . § 806. 07
Concurrence/ di ssent, f2. Notice is required; prior notice is
pr ef er abl e. Al though the circuit court here did not give prior
notice in regard to vacating the default judgnment against
Rut herford, the court did give an opportunity to fully address
the vacation of the default judgnent in regard to Rutherford
upon Larry's notion for reconsideration. In addition, the court
provided Larry with notice and an opportunity to be heard in
advance of its hearing Harris's notion for summary judgnment
based on the sanme conduct as was all eged agai nst Rut herford.

16
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it thoroughly explained the legal and equitable bases for its
decision to vacate the default judgnent. |In addition, Larry was
gi ven an opportunity to be heard and the witten decision of the
circuit court shows it carefully considered her argunents.
Accordingly, the circuit court did not erroneously exercise its

discretion in sua sponte vacating the default judgnent against

Rut her f or d.

2. Larry's position

130 Larry advances two argunments in her opposition to the
circuit court's vacation of the default judgnent. First,
al though Larry acknowl edges that the court's grant of default
judgment was interlocutory rather than final, Larry maintains
that the default judgnent anounted to a finding that Rutherford
was liable, entitling Larry to danmages. Larry contends that she
was entitled to rely on the court's order wunless Rutherford
appeared |later and showed good cause or excusable neglect for
failing to answer Larry's conplaint. Second, Larry argues that
the affirmative defense of qualified immunity that the circuit
court ascribed to Rutherford is insufficient to qualify as an
"extraordinary circunstance" required for relief from judgnent
under Ws. Stat. 8§ 806.07(1)(h). Accordingly, Larry contends
that the circuit court erroneously exercised its discretion by
vacating a default judgnent entered against a defendant who had
not appeared and who had made no showing that extraordinary
ci rcunstances caused his failure to answer Larry's conplaint.

Nei t her argunent is availing.

17
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31 Larry's first argunment is inherently contradictory.
Because, as Larry concedes, the ~circuit court's order was
interlocutory, Larry has no basis on which to claimthat she was
entitled to rely on the order of default judgnent as one that

woul d remain undisturbed unless Rutherford appeared to contest

it. An interlocutory order may remain in doubt until judgnent
is final. See Maxcy v. Sinobnson, 130 Ws. 650, 658, 110 N W
803 (1907). For many vyears, Wsconsin law has defined an

interlocutory order as one in which "the substantial rights of
the parties involved in the action remain undeterm ned and [on
occasion] when the cause is retained for further action." Pasch
v. DOR, 58 Ws. 2d 346, 354, 206 N.W2d 157 (1973).

32 Larry next argues that the affirmative defense of
qualified imunity is insufficient to support relief from a
default judgnment under Ws. Stat. § 806.07(1)(h). Larry
contends that, in the absence of any of the circunstances |isted
in subparts (a) through (f) of 8§ 806.07(1) that permt relief to
be granted, the ~circunstances here are not sufficiently

"extraordinary" to permt Rutherford relief wunder subpart (h)

al one. Larry asserts that State ex rel. ML.B. v. D.GH , 122

Ws. 2d 536, 363 N.W2d 419 (1985), requires courts review ng
deci sions under subpart (h) to first determ ne whether the party
seeking relief has asserted extraordinary circunstances, and,
second, if so, to hold a hearing to determ ne whether the
asserted extraordinary circunmstances actually are present.

133 Larry's argunents are m splaced. She does not discern
the difference between the order issued in ML.B. and the order
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i ssued here. The holding in ML.B. was predicated on a final
decision of the circuit court, not an interlocutory decision, as
is the case here.' Accordingly, the two-part process described
in ML.B. does not apply here. Subpart (h) of Ws. Stat.
8§ 806.07(1) permts a court to relieve a party from a judgnent
or an order for "[a]ny other reasons justifying relief fromthe
operation of the judgnent." As we have explained, the circuit
court fully set out the circunstances that justified equitable
relief fromthe default judgnent.

134 Larry contests the circuit court's conclusion that
Rut herford is protected by qualified inmunity. She contends
that the circuit court could not determne that Rutherford is
protected by qualified immunity w thout the devel opnent of facts
relating to Rutherford's participation in the entry into her

hone.

“In State ex rel. ML.B. v. DGH, 122 Ws. 2d 536, 537,
363 N.W2d 419 (1985), D.GH sought relief from an agreenent
that he had signed and that the court had accepted declaring him
the father of ML.B.'"s child. Id. at 537-38. The court had
submtted a final order adjudging DG H as the father. 1d. at
538, 544. D.GH was 18 years old at the tine, was unenpl oyed,
was not represented by counsel and had no blood test taken to
confirm his parenthood. Id. at 540-41. Four vyears |later,
D.GH discovered that ML.B. had provided a state agency false
statenents that cast doubt about D.GH's parenthood of her
child. Id. at 541. In addition, a blood test revealed that
D.GH was not the father. Id. W held that the false
statenents, which had induced DG H to agree to be designated
the father, along with the collection of other circunstances,
constituted extraordinary circunstances that justified granting

D.GH relief under Ws. Stat. 8§ 806.07(1)(h). 1d. at 553-54.
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35 The circuit court concluded that the conplaint alleged
that all the officers were engaged in substantially the sane
conduct and that under the undisputed facts presented to the
court at Harris's notion hearing, that conduct did not violate
Larry's constitutional rights. The circuit court concluded that
all of the officers' actions were discretionary and taken in the
course of their official duties as community caretakers.
Therefore, all of the officers were entitled to immunity as a
matter of [|aw Accordingly, the facts were sufficiently
established for the court to conclude that the doctrine of
qualified imunity protected all of the officers fromliability.

136 Furthernore, Larry does not contest that the entry
into her home was |awful; nor does she contest that Harris and
Foster are protected from liability by qualified imunity and
the conduct ascribed to Rutherford in the conplaint Ilargely
mrrored the conduct ascribed to Harris. Therefore, the circuit
court did not erroneously exercise its discretion by vacating
the default judgnent against Rutherford, pursuant to Ws. Stat.
8 806.07(1)(h), due to the comobn conduct from which the
conpl ai nt arose.

C. Summary Judgnent

137 We next consider whether the court properly granted
judgment in favor of Rutherford dismssing Larry's conplaint.
We adhere to the very narrow fornulation of this issue, as Larry
presented it in her petition for review The question we are

asked to answer is as foll ows:
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When a default judgnent has been granted against a
def endant, no evidence has been devel oped or submtted
regarding the defaulting defendant, the defaulting
party has not noved for summary judgnent, and the
defaulting party has raised no affirmative defenses,
can a trial <court enter sunmary judgnment in that
defendant's favor?

38 Larry contends that the circuit court erred in
granting summary judgnment to Rutherford upon its own notion
under these circunstances. |In response, the State contends that
Larry did not object before the circuit court and therefore the
issue is waived.® In the alternative, the State contends that
Rut herford's qualified immnity suffices to render the circuit
court's grant of judgnent in his favor appropriate. Under the
very narrow focus of our review of this issue, we agree wth
Larry.

139 In Wsconsin, the availability of summary judgnent is
statutory. Ws. Stat. § 802.08. Statutory interpretation
begins with the statute's | anguage. Kalal, 271 Ws. 2d 633,
145. |If the language of the statute is clear and its neaning is
plain, then we apply that neaning to the controversy before us.

Id. Section 802.08 provides in relevant part:

15w disagree with the State's assertion that Larry waived
the argunment that the circuit court erred in issuing sumary
judgnment in Rutherford' s favor. In support of her notion to
reconsi der, Larry wote: "The court will recall we are asking
your Honor to reconsider an order in which the court, sua
sponte, ordered the reopening of the previously-entered Default
Judgnent and Summary Judgnent against the Plaintiff in favor of
the defaulting Defendant . . . ." (Enphasi s added.) Larry
objected to the entry of summary judgnent before the circuit
court and briefed the issue to the court of appeals.
Accordingly, Larry preserved the issue for our review.
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(1) Availability. A party may, within 8 nonths
of the filing of a sunmons and conplaint or within the
time set in a scheduling order under s. 802.10, nove
for summary judgnent on any <claim counterclaim
cross-claim or 3rd-party claim which is asserted by
or against the party. Amendnent of pleadings 1is
all owed as in cases where objection or defense is nade
by notion to dism ss.

(2) Motion. Unless earlier tinmes are specified
in the scheduling order, the notion shall be served at
| east 20 days before the tine fixed for the hearing
and the adverse party shall serve opposing affidavits,
if any, at least 5 days before the tine fixed for the
heari ng. (Enphasis added.)

40 It is significant that Ws. Stat. 8§ 802.08(2) sets

forth the procedural conditions for granting sunmary judgnent.
Unless a scheduling order specifies otherwise, § 802.08(2)
mandates that a notion for summary judgnent be served at | east

20 days before a hearing on that notion. In raising and

granting summary judgnment on its own notion, the circuit court
did not provide the parties 20 days' advance notice of its
motion, as required by § 802.08(2).1°

41 State courts outside our jurisdiction have held that a

trial court may grant sumrmary judgnent sua sponte, but only if

the court adheres to the conditions under which sunmary judgnent

may be granted. See, e.g., Awada v. Shuffle Master, Inc., 173

P.3d 707, 712 n.26 (Nev. 2007). The Nevada Suprene Court has
observed that, although trial courts have the "'inherent power

to enter summary judgnent sua sponte,’ that power is subject to

1 This 20-day notice requirement is significantly different
from Ws. Stat. § 806.07, which requires notice, but does not
set a tinme prior to the hearing when notice nmust be given.
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the requirenments of [Nevada's rule for civil procedure governing

summary judgnment.]" Id. (quoting Soebbing v. Carpet Barn, Inc.

847 P.2d 731, 735 (Nev. 1993)). Nevada's summary judgnment civi
procedure rule, Nev. R CGCv. P. 56(c), sets forth procedura
requi renents that nust be nmet before a court grants summary
judgment . " Those procedural requirenments include "the service
of a notion, a response, and a mninmum anount of tinme that nust
pass before a hearing on that notion can be conducted.” |d.

142 1n Soebbing, the Nevada Suprene Court held that the
trial court erroneously exercised its discretion in granting

summary judgnent sua sponte, because it did not give the parties

the requisite notice contained in Nev. R GCv. P. 56(c). 1d. at
735- 36. After the defendant noved for summary judgnent, the
plaintiff noved to anmend his first amended conplaint. Id. at
733. The court granted the plaintiff's notion. Id. However

i medi ately thereafter, the court granted the defendant's notion
with respect to the plaintiff's first anmended conplaint, and it,

sua sponte, granted sunmary judgnent on the plaintiff's yet-to-

be-filed second amended conplaint. Id. at 735. Because the

' Rule 56(c) of Nev. R Civ. P. provides in relevant part:

(c) Motion and Proceedi ngs Thereon. The [sunmary

judgnent] notion shall be served at |east 10 days
before the tinme fixed for the hearing. Motions for
sumary judgnent and responses thereto shall include a

conci se statenent setting forth each fact material to
the disposition of the notion which the party clains
is or is not genuinely in issue, citing the particular
portions of any pleading, af fi davit, deposi tion,
interrogatory, answer, admi ssion, or other evidence
upon which the party relies.
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trial court did not provide the plaintiff the full ten days'
notice Nev. R Cv. P. 56(c) requires before sumary judgnent

may be granted, its sua sponte grant of summary judgnent

dism ssing the plaintiff's second amended conplaint constituted
an erroneous exercise of discretion. See id. at 735-36.

43 A court's sua sponte grant of summary judgnment w thout

conplying with the statutory prior notice requirenent deprives
parties of an opportunity to bring forth all of their evidence.

See, e.g., Del Hayes & Sons, Inc. v. Mtchell, 230 N W2d 588

591-92 (M nn. 1975). The circuit court in the case before us
did not provide the parties 20 days prior notice, or otherw se
provide the parties a scheduling order specifying a shorter tine
period within which it intended to decide whether to grant
summary judgnent, as Ws. Stat. § 802.08(2) requires. | nst ead

the circuit court granted summary judgnent against Larry w thout
prior notice. As a result, Larry was not apprised that she had
to cone forward with all of her evidence. Accordi ngly, because
the circuit court's action in granting judgnent in favor of
Rutherford on its own notion was inconsistent with the 20-day
prior notice required by Wsconsin's summary judgnent statute

the <circuit <court erroneously granted sumrary judgnent for

Rut herford. Accord, Soebbing, 847 P.2d at 735- 36.

144 Qur decision should not be read to leave the circuit
court hamstrung on remand, wthout any authority to grant
judgment in favor of Rutherford. To the contrary, granting
judgment in favor of Rutherford may be appropriate, given that
Harris and Rutherford are the objects of substantially simlar
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fact ual allegations invoking the sanme qualified immunity
def ense. However, we stress that in granting summary judgnent,
circuit courts nust adhere to either the procedural requirenents
of Ws. Stat. 8 802.08(2), for 20 days prior notice, or of a
scheduling order specifying a shorter tinme period within which
summary judgnent may be granted.!® Provided they adhere to the
strictures of 8§ 802.08(2), circuit courts have w de discretion
to determ ne whether a plaintiff's claimcan survive as a matter
of | aw.
1. CONCLUSI ON

45 In sum we conclude that the circuit court did not
erroneously exercise its discretion in vacating the default
judgnent it had granted against Rutherford because Wsconsin's
relief from judgnent statute, Ws. Stat. 8 806.07(1), permts
such an action. However, we also conclude that the circuit

court did err when it sua sponte granted sunmary judgnent in

Rut herford' s favor because it failed to give the notice required
by Ws. Stat. 8§ 802.08(2).

146 Accordingly, we affirm in part; reverse in part and
remand the cause to the circuit court for further proceedings
consistent wth this opinion.

By the Court.—Fhe decision of the court of appeals is

affirmed in part; reversed in part and the cause is remanded to

18 cur decision does not prohibit Rutherford from filing a
notion for summary judgnent on remand.
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the circuit court for further proceedings consistent with this

opi ni on.
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147 SH RLEY S. ABRAHAMVBON, C. J. (concurring). | agree
with the mpjority opinion that "a court my act on its own
nmotion pursuant to [Ws. Stat.] 8§ 806.07, as long as the court
provides the parties notice of its action and an opportunity to
be heard."? | wite separately because the nmgjority opinion
erroneously concludes that the circuit court in the instant case
gave the plaintiff notice of its action and the opportunity to
be heard when acting on its own notion under Ws. Stat. 8 (Rule)
806. 07.

148 The circuit court in the instant case acted "on its
own notion under Ws. Stat. 8 806.07 . . . without prior notice
to the parties that it was considering such" action.? Because
the circuit court did not give the plaintiff notice that the
circuit court would act on its own notion under Ws. Stat.
§ 806.07 to vacate the order for a default judgnent in the
plaintiff's favor, the plaintiff obviously had no opportunity to
be heard on the matter prior to the court's action. The circuit
court granted the notion under Ws. Stat. 8§ 806.07 at the sane

time that it raised it.

L Mpjority op., 920 (citing Gttel v. Abram 2002 W App
113, 927, 255 Ws. 2d 767, 649 N.W2d 661).

| also agree with the nmajority opinion that the circuit
court erroneously granted sunmary judgnent on its own notion to
the defendant Rutherford w thout conplying with the procedural
requi rements under Ws. Stat. 8§ 802.08(2). | do not address the
summary judgnent issue in this separate opinion.

2 Majority op., T19. See also mgjority op., 9727 ("[T]he
circuit court acted on its own notion wi thout prior notice to
Larry or any defendant[.]").
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149 Al though acknowl edging that the circuit court failed
to provide notice to the plaintiff and an opportunity to be
heard prior to acting on its own notion under Ws. Stat.
8§ 806.07, the majority opinion concludes that the circuit court
(retroactively) supplied the requisite notice and opportunity to
be heard when the plaintiff noved for reconsideration of the
circuit court's decision and the circuit court invited briefs
fromthe parties. Mijority op., 127.

150 The plaintiff's opportunity to be heard wupon her
notion for reconsideration cannot substitute for an opportunity
to be heard prior to the decision which the plaintiff noved the
circuit court to reconsider. Wth respect to her notion for
reconsi deration, the plaintiff, as the noving party, carried a
burden that she would not have carried if given a tinely
opportunity to be heard before the circuit court acted on its
own notion under Ws. Stat. 8§ 806.07.

151 | concur in the nmandate, however, because | conclude
that the circuit court's error is not prejudicial wunder the
circunstances of the instant case. | would follow Gttel .
Abram 2002 W App 113, 255 Ws. 2d 767, 649 N W2d 661, in
which the court of appeals held that although the circuit court
erred in failing to provide Gttel wth notice and the
opportunity to be heard on the issue of the court's authority
under Ws. Stat. 8 806.07, the circuit court's error was not
prejudicial because the court of appeals reviewed all of

Gttel's argunents de novo and deci ded them against Gttel.?3

3 See Gttel v. Abram 2002 W App 113, 29, 255
Ws. 2d 767, 649 N.W2d 661.
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52 For the reasons set forth, | concur in the nmandate but

wite separately.
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153 LOU S B. BUTLER, JR, J. (concurring in part,
dissenting in part). | agree with the majority that the circuit
court erred in sua sponte granting summary judgnent in

Rut herford's favor because it failed to give the notice required
by Ws. Stat. 88 806.07(1) and 802.08(2) before granting
summary judgnment to a defaulting party who never appeared in the
action. See mpjority op., 1122-26, 44. However, | disagree
with the majority's holding that the circuit court did not also
err in sua sponte vacating the default judgnment against
Rut herford pursuant to Ws. Stat. 8§ 806.07(1), despite the |ack
of prior notice to the parties before vacating the default
judgment. See id., 1119-29. Wth Rutherford never appearing as
a party and no advance notice being given by the court prior to
vacating the default judgnent, | find the court's order vacating
default judgnment without prior notice to be just as erroneous as
its order granting summary judgnent w thout prior notice.

54 The mpjority correctly cites Gttel v. Abram 2002 W

App 113, 927, 255 Ws. 2d 767, 649 N.W2d 661, as holding that
before a circuit court grants relief from its own orders sua
sponte under Ws. Stat. 8§ 806.07, it nust provide parties wth
requi site notice of its actions, along with an opportunity to be
heard. Mjority op., 91720, 22. However, | cannot go along with
the majority's attenpt to distinguish Gttel by contending that
because in the case at hand Larry had an opportunity to be heard

ex post facto, the requirenents identified in Gttel were net.

See mpjority op., 1127-29.
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155 The majority glosses over the fact that notice was not
given by the judge before sua sponte vacating the default
j udgnent . The majority states that "[a]lthough giving prior
notice to a sua sponte action by a circuit court under Ws.
Stat. 8 806.07 is preferable, Larry does not argue that she was
prejudiced by the late notice." Majority op., 927. Thi s
description of prior notice as mnerely "preferable" contradicts
the mpjority's acknow edgenent that notice is a requirenent,
wth Gttel stating that "a court has the authority to raise an
issue sua sponte if it gives the litigants notice that it is
considering the issue and an opportunity to argue."” Gttel, 255

Ws. 2d 767, Y24 (citing State v. Holnes, 106 Ws. 2d 31, 40-41,

315 NNwW2d 703 (1982)). A requirenent is not just "preferred.”
A requirenent is required.

156 Furthernore, Gttel establishes that when a court acts
on its own notion under Ws. Stat. 8§ 806.07, "parties nust have
[both] notice and the opportunity to be heard." Gttel, 255
Ws. 2d 767, 127 (enphasis added). The mmjority incorrectly
col | apses these two requirenents into one, arguing that because
the parties in this case had what the nmjority describes as
"opportunity to be heard,” then the notice requirenent was
satisfied as well.

57 Not only is this an incorrect articulation of the rule
described in Gttel, but in attenpting to distinguish Gttel,
the mpjority msportrays the facts of both Gttel and the
present case. The mpjority suggests that in this case, but not

in Gttel, the parties were given the opportunity to brief the
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i ssue, which then sufficed as notice. Mjority op., 127 & n.13.
However, a careful reading of Gttel leads to a different
concl usi on. In both this case and in Gttel, any "opportunity
to be heard" took place only after the parties filed notions for
reconsi deration objecting to the court's sua sponte order that
had already been issued wthout notice or opportunity to be
heard at that point in tine.

158 In Gttel, the court held that the specific reason
Gttel's right to notice was violated was "because the court did
not refer to [Ws. Stat.] 8 806.07 until the witten order
denying Gttel's notion for reconsideration without a hearing.”
Gttel, 255 Ws. 2d 767, ¢929. Simlarly, in this case, it was
not until after the order had already been vacated and Larry
hersel f brought the requirenents of Ws. Stat. 8§ 806.07 to the
attention of the circuit court through her letter brief and
reconsi deration notion that the court denied Larry's notion for
reconsi deration w thout a hearing.

159 Finally, the magjority treats the individual parties in
this case as interchangeable, inplying that because advance
notice was given by the circuit court that it was considering
summary judgnent against Harris, then such notice included
vacating default judgnent as to Rutherford as well, even though
the notice did not nention Rutherford. Al though the alleged
conduct of two parties nmay be the sanme, that does not nean that
every legal filing, notice or order nentioning one automatically
i ncorporates another party not nanmed, particularly when the

unnamed i ndi vidual has never made a single appearance in court.
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See Estate of Oto v. Physicians Ins. Co., 2008 W |, 919, 13,
Ws. 2d __ , _ NWwW2ad __ . If notice is given that
summary judgnent wll be considered as to Harris, but the notice

is silent as to vacating default judgnent wth respect to
Rut herford, requiring Larry to assune that the notice was also
meant to refer to others not nentioned hardly constitutes
"adequat e notice."

160 The majority's statenment that "Larry does not argue
that she was prejudiced by the late notice," mpjority op., 9127
does not renedy the problem Whet her or not Larry has
specifically argued that any prejudice resulted from the late
notice, this court should not undermne the |egal requirenents
of prior notice along with an opportunity to be heard as
prerequisites for a court to sua sponte vacate a default
judgnent order, or any other order under Ws. Stat. 8§ 806.07

61 For the above reasons, although | agree the mgjority's
mandate reversing the court of appeals, rather than remand for
further proceedings consistent with the default judgnent agai nst
Rut herford being vacated, this court should instead reinstate
the default judgnent. | therefore respectfully concur in part,

and dissent in part.
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