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This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP562-CR
(L.C. No. 2002CF6153)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,
Pl aintiff-Respondent-Petitioner, FI LED

V.
MAY 1, 2008

Cl ayborn L. \Wal ker,

David R Schanker

Def endant - Appel | ant . derk of Supreme Court

REVI EW of a decision of the Court of Appeals. Reversed.

M1 ANNETTE KI NGSLAND ZI EGLER, J. This is a review of a
publ i shed court of appeals' decision,! which reversed Walker's
two year reconfinenent order inposed by the MIwaukee County
Circuit Court, John A Franke, Judge. The court of appeals
determ ned that the reconfinenent hearing was defective because
nothing in the record indicates that Judge Franke, who did not
originally sentence Wil ker, reviewed the original sentencing

transcript in full.

! State v. Walker, 2007 W App 142, 302 Ws. 2d 735, 735
N. W 2d 582.
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12 This appeal presents the followng question: Dd this

court create a per se rule in State v. Brown? that a circuit

court judge nust review the original sentencing transcript
before reconfining a defendant? Wl ker argues that the court of
appeal s properly interpreted Brown and pre-Brown decisions to
conclude that when the sentencing judge and reconfinenent judge
are different, the original sentencing transcript nust be read
prior to the reconfinenent hearing. The State, on the other

hand, argues that Brown did not establish a per se requirenent.

13 We agree with the State and conclude that State v. Gee®

msinterpreted our decision in Brown. W conclude that a
circuit court is not required to read the original sentencing
transcript in every reconfinenent hearing. Rat her, the circuit
court should be famliar with the particulars of the case at
I ssue. That can be acconplished in any nunber of ways, and we
acknowl edge that this may differ from case to case. As
articulated in Brown, the circuit court nust decide which
factors are relevant for consideration in any given case, and
the <circuit court nust wuse its discretion as to how it
ascertains the information needed to consider the relevant
factors. Accordingly, we reverse the court of appeals' decision

in this case and overrul e Gee.

2 State v. Brown, 2006 W 131, 298 Ws. 2d 37, 725
N. W2d 262.

3 State v. Gee, 2007 W App 32, 299 Ws. 2d 518, 729 N. W 2d

424.
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14 The wunderlying facts are neither relevant to this
decision nor are they in dispute. In short, however, Wl ker and
anot her person confronted a nman at gun point in an effort to
take the nman's car. Their attenpt to take the car was
unsuccessful, but they did flee the scene with the victims car
keys. Wal ker was subsequently apprehended and charged wth
arnmed robbery. Walker pled guilty to arned robbery with use of
force as a party to a crinme contrary to Ws. Stat. 8§ 943.32(2),
939. 05 (2001-02)* before the MIwaukee County Circuit Court, Jean
W D Mtto, Judge. Judge Di Mobtto sentenced Wal ker to six years
i mpri sonment—two years of initial confinement and four years of
extended supervision. Just weeks after his release to extended
supervision, Wil ker commtted a nunber of violations that
pronpted the Departnment of Corrections (DOC) to revoke his
ext ended supervi sion.

15 VWl ker then appeared before Judge Franke for a
reconfinenment hearing pursuant to Ws. Stat. § 302.113(9)(am.
At the outset of the hearing, the circuit court indicated that
it had reviewed the "Court Meno" prepared by a "Probation/Parole
Agent" from the Departnment of Corrections. The court neno
contained information pertinent to reconfinement such as: the

relevant dates including the date of the offense, conviction,

4 Al references to the Wsconsin Statutes are to the 2001-
02 version unl ess otherw se indicat ed.
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and release to extended supervision; Wlker's violations of
extended supervision; a Plotkin®> analysis; justifications for
reincarceration; and a discussion of the wunderlying crine,
institutional conduct record, and conduct while on extended
supervi si on. The departnent's neno recomended two years of
rei ncarceration

16 At the reconfinenent hearing, the prosecutor inforned
the circuit court of Walker's prior juvenile record, past
hi story regarding Wal ker's childhood, and that the State was in
agreenent wth the agent's recommendation of tw years of
reconfinenment. Walker's counsel agreed that a nessage needed to
be sent to \Wal ker, but he argued for eight to twelve nonths of
reincarceration. He inforned the circuit court of Wil ker's poor
relationship with his agent and described the struggles Wl ker
faced when being released from prison, such as no job, no noney,
and no phone service for electronic nonitoring. Wal ker then
spoke on his own behal f.

M7 In concluding that two years reconfinenent was
warranted, the circuit court discussed the followng points in

maki ng the record at the reconfinenment hearing:

 Walker's conflict with his agent: "Wen your agent
says you have to do sonething, you have to do it.
Whet her you like your agent, whether your agent is
polite about it, whether your agent even handles it
wel |l or not, you have to put up with it."

® See State ex rel. Plotkin v. DHSS, 63 Ws. 2d 535, 544-45,
217 N.W2d 641 (1974) (adopting ABA guidelines that established
the duties of an admnistrative body and factors to be
consi dered when exercising discretion to revoke probation).

4
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e Wal ker's underlying crine was "serious."

 The negl ect Wal ker suffered t hr oughout hi s
chi |l dhood, which, the circuit court surm sed, "ha[d]
sonething to do with the juvenile difficulties you had
and now the adult difficulties you re having."

» Abscondi ng was not a sol ution to what ever
difficulties Walker was having with his agent. "You
served two years. You got out and you blew it
i mredi ately and you blew it in a big way. You didn't
commt a new offense, at least no mgjor offense, and
there is no case pending. But short of conmitting a
new crinme, you blew it about as nuch as a person can."”

State v. Walker, 2007 W App 142, 924, 302 Ws. 2d 735, 735

N. W 2d 582.

18 The circuit court concluded that a "nessage has to be
sent and anything less than half of the reconfinenment tinme would
be insufficient.” I1d.

19 Wal ker nmoved the court for post-conviction relief. He
asserted a nunber of theories for relief: the circuit court's
consideration of inaccurate information, the court's sentence
was unduly harsh, his counsel was ineffective, the circuit court
failed to review the initial sentencing transcript, and Wl ker
set forth a "new factor”™ which warranted a nodification of
reconfi nenent. In a witten decision, the circuit court denied

Wal ker' s post-conviction notion. The circuit court wote:

The defendant is correct that the record does not
reflect whether | had reviewed the initial sentencing
transcript or was specifically aware of his nental
health history. It was nmy general reconfinenent
practice to review at |east the judges' sentencing
conment s. | would sonetines review nore of the
transcri pt depending on the particular circunstances
of the case and the argunents advanced by counsel. I
do not recall whether | reviewed this particular
transcript and note that Judge D Mtto's sentencing

5



No. 2006AP562- CR

remar ks did not ref erence t he ment al heal th
backgr ound.

Id., 9125.

10 The circuit court, citing to State v. Jones,® reasoned

that it was not required to review the original sentencing
transcript prior to the reconfinenment hearing. Addi tionally,
the circuit court stated that it had now reviewed the sentencing
transcri pt and concl uded that nodification was not warranted.

11 The court of appeals consolidated two appeal s brought
by Wwal ker. The first appeal was in regard to a denial of
Wal ker's petition for wit of habeas corpus. We, however, are
not review ng that decision. In the second appeal, Wlker
asserted that the circuit court erred by failing to consider or
read the original sentencing hearing transcript. The court of

appeal s reversed the circuit court's decision and st at ed:

Al though we conclude that the circuit court did not
erroneously exercise its discretion, this court has
held in a decision ordered published on February 28,
2007, [Gee], that Brown did create a per se rule, even
though Brown itself did not so treat its suggestion
t hat reconfi nenment courts 'should consider' t he
original sentencing transcript. W are bound by Cee
W respectfully seek clarification from the suprene
court as to whether it intended to create a per se
rule, as Gee held, or whether, as we now conclude, it
did not.

ld., 730 (citations omtted).
112 Judge Kessler <concurred and wote that Brown did

create a per se rule that required circuit courts to review the

® State v. Jones, 2005 W App 259, 288 Ws. 2d 475, 707
N. W2d 876.
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ori gi nal sentencing transcripts at reconfinenent hearings.

Judge Kessl er remarked:

As we observed in Cee, '[i]n Brown, the court
.o i nposed on trial courts the requirenent that
t hey "provid|e] r easoned expl anat i ons for
reconfi nenment decisions."' To provide those reasoned
expl anations, the court in Brown discusses a nunber of
factors that may be relevant, and explains '[t]hese
factors are not a mandatory checklist, and we do not
hold that a circuit court nust exam ne each factor on
the record in every case.' The Brown court then
explains what is inportant to review in order to
exam ne the rel evant factors:

The ori gi nal sent enci ng transcri pt IS an
i mportant source of information on the defendant that
di scusses many of the factors that <circuit courts
shoul d consider when nmeking a reconfinenment decision
The ori gi nal sent enci ng transcri pt IS readily
available for a circuit court to exam ne, and those
portions that are considered by the court to be
rel evant shoul d be nmenti oned.

One can only wonder how a reconfinenent judge who
did not inpose the original sentence could conply with
the supreme court's clear instruction to exam ne the
rel evant factors the court described in Brown, nuch
less nention those portions of the sentencing
transcript which are relevant to those factors, unless
the sentencing transcript has been revi ened.

Wal ker, 302 Ws. 2d 735, 9134 (Kessler, J.

, concurring) (interna
citations and enphasis omtted).
|1
13 Interpretation of our own case |aw presents a question

of law that we review de novo. State v. Krawczyk, 2003 W App

6, 910, 259 Ws. 2d 843, 657 NWwW2d 77. "The standards
governing appellate review of an inposed sentence are well

settl ed. A circuit court exerci ses its discretion at
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sentencing, and appellate review is |limted to determning if
the court's discretion was erroneously exercised." State v.
Brown, 2006 W 131, 9119, 298 Ws. 2d 37, 725 N.W2d 262 (citing
State v. Taylor, 2006 W 22, 17, 289 Ws. 2d 34, 710 N.W2d 466

and State v. @Gllion, 2004 W 42, 917, 270 Ws. 2d 535, 678

N.W2d 197). "A reconfinenment hearing is certainly akin to a
sentencing hearing and, therefore, both are reviewed on appeal
to determine if there has been an erroneous exercise of
di scretion.” Brown, 298 Ws. 2d 37, 920.
11

114 As a prelimnary matter, while the issue before the
court is noot because Wil ker has conpleted his reconfinenent
term and thus our decision wll not affect the wunderlying
controversy, we may at tines consider a noot issue if it is of
"great public inportance or arises frequently enough to warrant
a definitive decision to guide the circuit courts.” State ex

rel. R esch v. Schwarz, 2005 W 11, 912, 278 Ws. 2d 24, 692

N.W2d 219. Because circuit courts regularly preside over
reconfi nenent hearings, we review the issue at hand even though
it is noot.

115 In short, we conclude that GCee msinterprets our

decision in Brown. CGee places additional requirenments on a

circuit court judge. A circuit court is not required to read

the original sentencing transcript in every case.’ Rather, the

" W recognize that often circuit court judges do conduct
such a review and such a review is often warranted.
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circuit court should be famliar wth the case. It, however,
can acconplish the requisite famliarity in a nunber of ways,
and we acknow edge that this may differ from case to case. As
articulated in Brown, the circuit court nust decide which
factors are relevant for consideration in any given case, and
the <circuit court nust wuse its discretion as to how it
ascertains the information needed to consider the relevant
factors.
A

16 CQur decision in Brown was the first tine we set forth
any gquidelines regarding what factors a circuit court should
consider at a reconfinenment hearing. Brown, 298 Ws. 2d 37, f15.
Qur decision today should in no way be construed to alter the
gui dance set out in Brown. As stated in Brown, circuit court
j udges  nust give reasoned explanations for reconfinenent

decisions. Id., 929. However, we do not "set forth a required
checklist that nmust be followed in every instance." |d., 145.
117 In making a reconfinenent decision, "we expect that
circuit courts wll wusually consider [the recommendation from
DOC,] the nature and severity of the original offense, the
client's institutional conduct record, as well as the anmount of
i ncarceration necessary to protect the public from the risk of
further crimnal activity, taking into account the defendant's
conduct and the nature of the violation of ternms and conditions
during ext ended supervision." Id., 1934, 45. "The
reconfi nenment period inposed should be the mninmum anount that
IS necessary to protect the public, to prevent depreciation of

9
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the seriousness of the offense, and to neet the defendant's
rehabilitative needs." Id. Crcuit courts may also consider
"'what bal ance of tinme between renewed incarceration and further
[] [extended] supervision is nost likely to protect society and
at the sane tinme to facilitate the violator's transition between
prison and unconditional freedom"'" Id., 935 (citation
omtted). O her factors that my be relevant include
"consideration of the defendant's record, attitude, and capacity
for rehabilitation, and the rehabilitative goals to be
acconplished by inprisonment for the tine period in question in

relation to the time left on the violator's original sentence.”

Id., 136

118 We recognize that not all factors wll apply in every
case. |d., 139. Accordingly, it is appropriate for the circuit
court to "identify the general obj ectives of gr eat est

i nportance, and describe the factors and circunstances relevant
to those objectives.” Id. "[1]t is within the circuit court's

di scretion to decide what weight should be given to a particular

factor in a particular case,” and the anmount of requisite
explanation wll vary from case to case. ld. (citation
omtted).

119 As stated in Brown, the original sentencing transcript
can be an inportant source of information regarding these
factors and is generally readily available. Id., 138.

Information pertaining to the relevant factors may al so be found

10
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in the court nemo® or other docunments in the circuit court's
file. Additionally, the prosecutor and defense counsel wl]l
often review the file, which includes the sentencing transcript,
to prepare for the hearing. Both defense counsel and the
prosecutor are certainly able to provide the circuit court wth
information pertaining to reconfinenment and even direct the
court to matters in the file relevant for review In fact, in
Brown, we wurged "the prosecutor, defense counsel, and the
defendant to bring to the court's attention any factors and
ci rcunstances, which wmy be particularly relevant to the
gui delines discussed [in Brown]." Id., 140. The parties are,
therefore, encouraged to identify relevant information from the
sentencing transcript or any other docunent and bring it to the
circuit court's attention, so the judge may then specifically
review that information

120 While the circuit court may ascertain relevant
information from a nunber of sources, we do not require that any
one source or list of sources be utilized in every case.

Rather, we nerely require that the circuit court be famliar

with the case before it. Utimately, it is for the circuit
8 The "Court Menmo" IS a docunent prepared by a
"Probation/Parole Agent" from the Departnment of Corrections. | t

contains information pertinent to reconfinenment such as: the
relevant dates including the date of the offense, conviction,
and release to extended supervision; violations of extended
super vi si on; a Pl ot ki n anal ysi s; justifications for
reincarceration; and a discussion of the wunderlying crine,
institutional conduct record, and conduct while on extended
supervi si on

11
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court to determne the appropriate manner in which to acconplish
this, and it may vary based upon the particul ar case.

21 In the case at hand, the circuit court did not
erroneously exercise its discretion. While the judge could not
recall whether he read the original sentencing transcript prior
to the reconfinenent hearing, the record reflects that the judge
was famliar with the file, and he did give a reasoned
explanation for his reconfinenent decision. Mor eover, the
circuit court judge stated that it was his usual practice to
review the sentencing court's coments and that he would review
nore of the hearing transcript if appropriate, but he could not
recal | whether he had done so in VWl ker's case.

B

122 In Cee, the court of appeals relied on Brown, 298
Ws. 2d 37, 138, to conclude that the circuit court nust review
the original sentencing transcript every tine it presides over a

reconfi nenent hearing. State v. CGee, 2007 W App 32, 915, 299

Ws. 2d 518, 729 N W2d 424. The court of appeals, in GCee,
concluded that given the statement in Brown regarding the
i nportance of sentencing transcripts, it was puzzled that the
State, in Gee, would argue that the trial court need not review
the original transcript. |I|d.

123 Wiile we did enphasize the likely useful ness of the

sentencing transcript in our Brown decision, we did not intend

for that to be construed as a per se rule that circuit courts
must read the original sentencing transcript before every
reconfi nenent hearing. Rather, we leave it to the circuit

12
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court's discretion to determne which factors articulated in
Brown are relevant, and we leave it to the circuit court to
determne how best to ascertain information pertaining to the
rel evant factors. Wiile it certainly may be good practice for
the circuit court to review the sentencing transcript, it may
not always be necessary, and therefore, we do not create a
per se rule, but instead leave it to the trial court's
di scretion.

124 Accordingly, we overrule CGee to the extent that it
creates a requirenment that circuit court judges nust read the
original sentencing transcript prior to every reconfinenent
hearing. Additionally, to the extent other cases call for such
a requirenent, we reject their directives.

125 \al ker argues that regardl ess  of whet her  Cee
msinterpreted Brown, the rule established in Gee is reasonable.
Wal ker asserts, "[t]he obligation that the new reconfinenent
judge review the relevant record, including the transcript of
any prior hearings, is sound public policy and good common
sense. " We, however, reject a rigid approach that requires
judges to read specific docunents in every case, and instead, we
leave it to the circuit court's discretion as to how it
famliarizes itself wwth the file.

126 Wl ker, relying primarily on State v. Reynol ds, argues

that even pre-Brown court of appeals' decisions established that
a circuit court nust review the original sentencing transcript
prior to a reconfinenment hearing. W reject this argunent.
Reynol ds was a sentencing after revocation of probation case and

13
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not a reconfinenent hearing case. State v. Reynolds, 2002 W

App 15, 249 Ws. 2d 798, 643 N.W2d 165. Moreover, Reynolds did
not establish such a bright-line rule. ld., 919-11, 13-15.
Rat her, Reynolds supports the conclusion that reviewng the
original sentencing transcript may be necessary in sone cases.
Id. For exanple, in Reynolds, a review of the original
sentencing transcript, in order to ascertain the severity of the
original offense, was "essential to a fair sentencing after
revocation."” ld., 911. To the extent that Reynolds even
supports Wal ker's argunment, the court of appeals seem ngly had

conflicting published decisions prior to Brown and CGee. Conpare

Reynolds with State v. Jones, 2005 W App 259, 113, 288

Ws. 2d 475, 707 N.W2d 876 (rejecting the defendant's argunent
that under Reynolds, a judge nust review the original sentencing
transcript prior to a reconfinenent hearing). Qur deci sion
today resolves any potential conflicts that existed at the court
of appeal s—hno per se rule exists.

27 Because we did not create a per se, rigid rule in
Brown that the original sentencing transcript nust be read every
time, argunents about whether that "rule" applies retroactively
are irrelevant and need not be addressed.

|V
128 We conclude that Gee msinterpreted our decision in

Br own. A circuit court is not required to read the origina

sentencing transcript in every reconfinenment hearing. Rat her,
the circuit court should be famliar with the particulars of the
case at issue. That can be acconplished in any nunber of ways,

14
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and we acknow edge that this may differ from case to case. As
articulated in Brown, the circuit court nust decide which
factors are relevant for consideration in any given case, and
the circuit court nust wuse its discretion as to how it
ascertains the information needed to consider the relevant
factors. Accordingly, we reverse the court of appeals' decision
in this case and overrul e Gee.

By the Court.—Fhe decision of the court of appeals is

rever sed.

15
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