2008 W 73

SUPREME COURT OF W SCONSI N

CasE No. : 2006AP813

CowPLETE TI TLE:

Ramachandra Rao, MD.,
Pl ai ntiff-Respondent - Cross- Appel | ant,
V.
WVA Securities, Inc.,
Def endant - Appel | ant - Cr oss- Respondent -
Petitioner,

Wrld Goup Securities, Inc., |IDEX Investor
Services, Inc., State Street Bank & Trust
Conmpany and Davi d Novak,

Def endant s.

REVI EW OF A COURT OF APPEALS DECI SI ON
Reported at: 301 Ws. 2d 748, 731 N.W2d 383
(C. App. 2007-Unpublished)

OPI NI ON FI LED: June 27, 2008
SUBM TTED ON BRI EFS:
ORAL ARGUVENT: March 4, 2008

SOURCE OF APPEAL:

CauRT: Crcuit
Counry: Rock
JUDGE: Janmes Wl ker
JUSTI CES:
CONCURRED: ZI EGLER, J., concurs (opinion filed).
Dr SSENTED: PROSSER, J., dissents (opinion filed).

ROGGENSACK, J., joins dissent.
NoT PARTI CI PATI NG.

ATTORNEYS:

For t he def endant - appel | ant - cr oss-respondent - petiti oner
there were briefs by Sean Lanphier and Millery & Zi nrernan,
S.C., MIwaukee, and oral argunment by Sean Lanphier.

For the plaintiff-respondent-cross-appellant there was a
brief by Sara L. Gehrig and Now an & Muat LLP, Janesville, and
oral argument by Sara L. Gehrig.



2008 W 73
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2006AP813
(L.C. No. 2003CV1661)

STATE OF W SCONSI N : I N SUPREME COURT

Ranmachandra Rao, M D.,
Pl ai ntiff-Respondent - Cross- Appel | ant,

V.

FI LED

WVA Securities, Inc.,
Def endant - Appel | ant - Cr oss- Respondent - JUN 27, 2008
Petiti oner,

Davi d R Schanker
Clerk of Supreme Court

Wrld Goup Securities, Inc.,

| DEX | nvestor Services, Inc.,

State Street Bank & Trust Conpany and Davi d
Novak,

Def endant s.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 SH RLEY S ABRAHANMSON, C.J. The defendant, WA
Securities, Inc., seeks review of an unpublished court of
appeals decision affirmng in part and reversing in part a
judgnment and an order of the GCrcuit Court for Rock County,

James Wel ker, Judge.! After the defendant continuously failed to

! Rao v. WWVA Securities, Inc., No. 2006AP813, unpublished
slip op. (Ws. . App. Mar. 29, 2007).
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conply with the circuit court's discovery orders, the circuit
court i1ssued an order striking the defendant's pleadings and
awar di ng judgnment by default to the plaintiff, Ramachandra Rao,
M D., against the defendant.

12 The <circuit <court ordered a hearing on damages,
denying the defendant's request for a jury trial on this issue.
The court of appeals affirnmed the circuit court's ruling denying
ajury trial.?

13 The circuit court denied the plaintiff's request for
punitive damages under Ws. Stat. § 895.043 (2005-06).° The
court of appeals reversed the circuit court's denial of punitive
damages, remanding the issue to the circuit court to exercise
its discretion in determining the nature of the hearing on
punitive damages and to determ ne whether punitive danages are

war r ant ed. 4

2 The court of appeals stated: "Because [the defendant] has
not cited supporting authority for its proposition that a party
is entitled to a jury trial followng a default judgnent, we
decline to consider its argunment further." Rao v. WA
Securities, Inc., No. 2006AP813, unpublished slip op., 123 (Ws.
Ct. App. Mar. 29, 2007).

3 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.

At the tinme this action was brought the punitive damages
statute was nunmbered Ws. Stat. § 895.85 (2003-04).

“* Rao v. WWA Securities, Inc., No. 2006AP813, unpublished
slip op., Y42 (Ws. C. App. Mar. 29, 2007). The court of
appeal s further explained its remand at Y42 as foll ows:

For exanple, the court may hold an evidentiary
heari ng, consider Rao's offer of proof to determine if
an evidentiary hearing is warranted, or allow Rao an

2
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14 Two issues are presented on review of the decision of
the court of appeals:®
| . Did the circuit court violate the defendant's right of
trial by jury under Article I, Section 5 of the Wsconsin
Constitution when it denied the defendant's notion for a
jury trial on the issue of damages after it ordered a
j udgnent by default agai nst the defendant?
1. Dd the circuit court err in denying the plaintiff's
puni ti ve damages cl ai n?
15 W conclude that the circuit court did not violate the
defendant's right of trial by jury under Article I, Section 5 of
the Wsconsin Constitution when it denied the defendant's notion

for a jury trial on the issue of damages. The defendant waived

opportunity to submt additional proof to support his
case for punitive damages before determ ning whether
to hold a full evidentiary hearing.

°> The court of appeals was presented with both an appeal by
the defendant and a cross-appeal by the plaintiff and decided a
nunber of issues that neither party has briefed or has sought to
have reviewed here. Accordingly, the court does not address
these issues and limts its reviewto the two issues the parties
present.

The court of appeals affirmed the circuit court's order
striking the defendant's pleading and awardi ng default judgnent
to the plaintiff; the circuit court's determnation of the
anmount of the plaintiff's damages; and the circuit court's
ruling denying the plaintiff's request for mnultiple danmages
under Ws. Stat. § 895. 80. The court of appeals reversed the
circuit court's ruling denying the defendant's request to
present evidence of the plaintiff's failure to mtigate danages
and reversed the circuit court's ruling not to offset the
damages award by the anount the plaintiff recovered from
settling defendants.
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its right of trial by jury in the manner set forth in Ws. Stat.
88 (Rule) 804.12(2) and 806.02. We further conclude that the
circuit court erred in denying the plaintiff's claim for
punitive damages solely on the basis of allegations in the
conplaint and in denying the plaintiff an opportunity to prove
additional facts in support of the punitive danages cl aim

16 Accordingly, we affirm the decision of the court of
appeal s. W affirm as did the court of appeals, the circuit
court's denial of the defendant's request for a jury trial on
the issue of danages. W reverse, as did the court of appeals,
the circuit court's ruling denying punitive damages, and renmand
the issue of punitive damages to the circuit court to exercise
its discretion in determining the nature of the hearing on
punitive damages and to determ ne whether punitive danages are
war r ant ed. W affirm the decision of the court of appeals
remandi ng the cause to the circuit court.

17 W briefly summarize the facts giving rise to the
instant case and present additional facts relating to each issue
when we address that issue. The facts are nore fully stated in
the decision of the court of appeals.

18 The plaintiff brought an action agai nst the defendant,
an enpl oyee of the defendant, and three additional co-defendants
alleging that the enployee unlawfully converted hundreds of
t housands of dollars from an investnent account that the
plaintiff maintained wwth the defendant. The plaintiff asserted
that the defendant term nated the enployee's enploynent but took
no action to inform the plaintiff that the enploynent had been

4
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termnated or that the termnation was for forgery and theft.
The ~circuit court entered judgnent by default against the
enpl oyee. Each of the remaining co-defendants was eventually
di sm ssed fromthe action.

19 The plaintiff alleged that the defendant is liable to
the plaintiff for (1) wvicarious liability for the enployee's
unl awful acts of conversion, (2) intentional m srepresentation
(3) strict responsibility msrepresentation, (4) negligent
m srepresentation, (5) breach of fiduciary duty, (6) negligence,
(7) breach of the inplied duty of good faith in performance of a
contract, and (8) breach of contract. The plaintiff denmanded
damages from the defendant, including conpensatory danages and
puni tive damages.

110 After hearing the parties on the question whether the
def endant had di sobeyed discovery orders, the <circuit court
agreed with the plaintiff's characterization of the defendant's
conduct during discovery, and, as a sanction for the defendant's
violating discovery orders, the <circuit court ordered the
defendant's pleadings struck and granted the plaintiff's notion
for judgnent by default pursuant to Ws. Stat. 8§ (Rule)
804.12(2)(a) authorizing a circuit court to sanction a party for
failure to conply with discovery orders.

11 No judgnent by default was rendered or entered because
damages had not been determned. Thus the circuit court's order
also provided that the defendant would be entitled to
participate in an evidentiary hearing to determ ne the anmount of
damages. Approxi mately two weeks after holding the evidentiary

5
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hearing, the circuit court rendered a default judgnent against
the defendant for the plaintiff's damages as determ ned by the
circuit court.® The judgment was then entered three days after
it was rendered.’

I

112 W examne first the defendant's argunent that the
circuit court violated the defendant's right of trial by jury
under Article |, Section 5 of the Wsconsin Constitution when it
denied the defendant's notion for a jury trial on the issue of
damages.

13 The defendant's notion for a jury trial on the issue
of damages canme after the circuit court granted the plaintiff's
nmotion for judgnent by default against the defendant as a
sanction, pursuant to Ws. Stat. 8 (Rule) 804.12(2)(a), for
failing to conply wth discovery orders and ordered an
evidentiary hearing on danmages. The defendant had neither
demanded a jury trial in the circuit court nor paid the jury fee
in a tinely fashion before the pleadings were struck. A co-

def endant, however, did demand a jury trial and did pay the jury

® "A judgnent is rendered by the court when it is signed by

the judge or by the clerk at the judge's witten discretion.™
3A Jay E. Genig, Wsconsin Practice Series: GCvil Procedure
§ 602.4, at 172 (3d ed. 2003).

" "A judgment is entered when it is filed in the office of
the clerk of court.” 3A Genig, supra note 6, 8§ 602.4, at 172.
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fee timely.® The co-defendant was |ater disnissed fromthe case.
Because neither party in the instant case raised or briefed the
i ssue, the question whether a co-defendant's tinely demand for a
jury trial and tinmely paynent of the jury fee suffices to enable
the defendant to claim a constitutional right of trial by jury
is not before the court. W assune (w thout deciding) that for
purposes of the instant review the co-defendant's demand for
trial by jury and paynent of the jury fee can be attributed to
t he def endant.

114 Article 1, Section 5 of the Wsconsin Constitution

provides in full as follows:

The right of trial by jury shall remain inviolate, and
shall extend to all cases at |law without regard to the
anount in controversy; but a jury trial may be waived
by the parties in all cases in the manner prescribed
by | aw. Provi ded, however, that the |egislature may,
from tine to tinme, by statute provide that a valid
verdict, in civil cases, nmay be based on the votes of
a specified nunber of the jury, not less than five-
si xt hs thereof.

15 Interpretation of the Wsconsin Constitution presents
a question of law that this court determ nes independently of
the circuit court and court of appeals but benefiting fromtheir

anal yses. °

8 The circuit court ordered that "[o]n or before April 10,
2005, the party demanding a trial by jury shall pay to the
office of the clerk . . . the jury fee required by statute" and

that ""[i]n the event such fee is not paid by that date, the
right of trial by jury will be deened waived."

® Ferdon ex rel. Petrucelli v. Ws. Patients Conp. Fund,
2005 W 125, 958, 284 Ws. 2d 573, 701 N.W2d 440.
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116 The defendant argues that if its constitutional right
of trial by jury is to remain inviolate, it cannot be denied a
jury trial on the issue of damages in the present case.

117 W agree wth the defendant that the Article I,
Section 5 right of trial by jury extends to the issue of

damages. In Jennings v. Safeguard Ins. Co., 13 Ws. 2d 427, 109

N.W2d 90 (1961), this court held that the right of trial by
jury under Article I, Section 5 extends to "all issues of fact,

i ncluding that of damages."?°

Neverthel ess, a party nay waive a
trial by jury on the issue of damages "in the manner prescribed
by | aw. "

118 The question presented is whether the defendant waived
its right of trial by jury in the manner prescribed by law. The
court has addressed waiver in previous cases. The court has
declared that a defendant "has no vested right wunder art. I,
sec. 5 [of the Wsconsin Constitution], to the manner or time in
which [the right of trial by jury] may be exercised or waived,
since these are nerely procedural natters to be determ ned by
| aw. "t

119 The manner in which the Article I, Section 5 right of

trial by jury nmay be waived is governed principally by Ws.

10 Jennings v. Safeguard Ins. Co., 13 Ws. 2d 427, 431, 109
N.W2d 90 (1961) (citing Borowicz v. Hamann, 193 Ws. 324, 214
N.W 431 (1927)).

1 phel ps v. Physicians Ins. Co. of Ws., Inc., 2005 W 85,
132, 282 Ws. 2d 69, 698 N W2d 643 (quoting State ex rel.
Prentice v. County Court, 70 Ws. 2d 230, 240, 234 N W2d 283
(1975)) (quotation marks omtted).
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Stat. & (Rule) 805.01(3).' Section (Rule) 805.01(3) sets forth
two ways in which the right of trial by jury may be waived.
First, a party's failure to demand a jury trial tinely in
accordance with 8 (Rule) 805.01(2) constitutes a waiver of the
jury trial right. Second, the parties or their attorneys of
record may waive the right by witten stipulation filed with the
court or by oral stipulation made in open court and entered in
the record.

120 Wsconsin Stat. 8 (Rule) 805. 01(3) is not t he
exclusive provision governing the manner in which the state

constitutional right of trial by jury my be waived. Under

12 Wsconsin Stat. 8§ (Rule) 8§ 805.01 provides in full as
fol |l ows:

(1) Right preserved. The right of trial by jury as
declared in article I, section 5, of the constitution
or as given by a statute and the right of trial by the
court shall be preserved to the parties inviolate.

(2) Demand. Any party entitled to a trial by jury or
by the court may denmand a trial in the node to which
entitled at or before the scheduling conference or

pretrial conference, whichever is held first. The
demand may be nade either in witing or orally on the
record.

(3) Waiver. The failure of a party to demand in
accordance with sub. (2) a trial in the node to which
entitled constitutes a waiver of trial in such node
The right to trial by jury is also waived if the
parties or their attorneys of record, by witten
stipulation filed wth the court or by an oral
stipulation made in open court and entered in the
record, consent to trial by the court sitting wthout
a jury. A demand for trial by jury nmade as herein
provided may not be w thdrawn w thout the consent of
the parties.
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8§ 814.61(4), for exanple, a party may waive the jury trial right
by failing to pay the jury fee tinmely. Section 814.61(4) states
that if the jury fee is not paid tinely, "no jury may be called
in the action, and the action nay be tried to the court wthout
ajury. "t

21 Moreover, "Wsconsin Stat. 88 805.01(3) and 814.61 are
"but two exanples of how waiver [of the Article |, Section 5
right of trial by jury] may be effectuated. "

22 As both Ws. Stat. 8 (Rule) 805.01(3) and Ws. Stat.
8§ 814.61 nmke clear, a party's "waiver" of the Article I,
Section 5 right of trial by jury need not be a "waiver"” in the
strictest sense of that word, that is, an "intentional

> Instead, a party may "waive"

relinqui shment of a known right."?!
the Article I, Section 5 right of trial by jury by failing to
assert the right tinely (as when a party fails to demand a jury
trial tinely in accordance with 8 (Rule) 805.01) or by violating

a law setting conditions on the party's exercise of the jury

13 Wsconsin Stat. § 814.61(4) provides in full as foll ows:

Jury Fee. For a jury in all civil actions, except a
garni shment action under ch. 812, a nonrefundable fee
of $6 per juror denmanded to hear the case to be paid
by the party demanding a jury wthin the tine
permtted to demand a jury trial. If the jury fee is
not paid, no jury may be called in the action, and the
action may be tried to the court without a jury.

4 Phel ps, 282 Ws. 2d 69, 728.

15 state v. Kelty, 2006 W 101, 18 n.11, 294 Ws. 2d 62,
716 N. W 2d 886.

10
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trial right (as when a party fails to pay the jury fee tinely in
accordance wwth Ws. Stat. 8§ 814.61).

123 Two exanples from the case |law are instructive: State

ex rel. Prentice v. County Court, 70 Ws. 2d 230, 240, 234

N.W2d 283 (1975), and Phelps v. Physicians |nsurance Co. of

Wsconsin, Inc., 2005 W 85, 282 Ws. 2d 69, 698 N W 2d 643.

24 In the Prentice case, Prentice waived her right to a
jury trial by failing to assert the right tinely. This form of
"waiver" is nmore akin to "forfeiture" than to "waiver" in its
strictest sense as an intentional relinquishnent of a known

right. See State v. Kelty, 2006 W 101, 918 n.11, 294

Ws. 2d 62, 716 N W2d 886 (defining "forfeiture" as "the
failure to make the tinely assertion of a right" and as
occurring "by operation of law without regard to the defendant's
state of mnd").

125 Prentice was one day late in demanding a jury trial
and paying her jury fee. The applicable statute required
Prentice to demand a jury trial and to pay the jury fee within
20 days of joining issue.'® Prentice took 21 days. The circuit

court consequently denied Prentice's demand for a trial by jury.

8 The applicable statute, Ws. Stat. § 299.21 (3) (1971),
provi ded as foll ows:

Trial by jury. (a) Any party may, upon paynent of the
fees specified in par. (b), file a witten demand for
trial by jury. If no party demands a trial by jury,
the right to trial by jury is waived forever. In
eviction actions, such demand shall be filed at or
before the tinme of joinder of issue; in all other
actions within 20 days thereafter.

11
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26 This <court rejected Prentice's argunent that the
applicable statute operated in violation of her rights under
Article I, Section 5. The court held that Prentice had waived
her right of trial by jury because the applicable statute "is a
| aw which reasonably prescribes that failure of a party to act
within twenty days constitutes a waiver of jury trial in cases
to which [the statute] applies."?

127 Furt hernore, we recognized in Prentice that t he
defendant's waiver of the jury trial right puts the defendant's
demand for a jury trial at the discretion of the circuit court.
W stated that once a defendant fails to neet the requirenents
of the statute Iimting the time in which to demand a jury trial
and to pay the jury fee, the defendant "loses her right and the
matter of a jury trial becones discretionary wth the trial
court."!® Prentice shows that this court has sustained as
constitutional a circuit court's discretionary decision to deny
a defendant's right of jury trial based on the defendant's

wai ver of the right.

(b) The fee for a jury is $24, plus an additional
ampunt as suit tax which will result in a suit tax
paynment of the anount which would have been payable
had the action been comenced in circuit court and
additional clerk's fees of $6.

Prentice, 70 Ws. 2d at 239.

7 d.
8 1d. at 240.

12
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128 In Phel ps, the Physicians |Insurance Conpany of
Wsconsin (PIC) asserted the right of trial by jury tinely but
then waived the right by failing to comply with a |aw setting
conditions on PICs exercise of the right that it had tinely
assert ed. PIC tinmely asserted its right to a jury trial but
then failed to pay the jury fee tinely in accordance wth the
circuit court's scheduling order and local rules.' Relying upon
Ws. Stat. 8§ 814.61, the court concluded that PICs failure to
pay the jury fee tinely constituted a waiver of the jury trial
right that PIC had timely asserted. ?°

129 Prentice's and PICs actions plainly did not evince
the intent to relinquish a right known to them Prentice
"wai ved" her right to a jury trial by failing to assert the
right tinmely. PIC asserted the jury trial right tinmely but then
wai ved the right by failing to conply wth a statute setting
conditions on PIC s exercise of the right.

130 Thus the question presented in the instant case is
whether by failing to conply with the circuit court's discovery
orders and by incurring a judgnment by default as a sanction, the
def endant has waived its state constitutional right of trial by
jury in the manner prescribed by |aw More specifically, the
guestion presented is whether Ws. Stat. 8 (Rule) 804.12(2),
governing sanctions for discovery violations, and Ws. Stat.

8 (Rule) 806. 02, governing default j udgrent s, are |aws

19 phel ps, 282 Ws. 2d 69, Y15.
20 1d., 1130-32,

13
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prescribing the manner in which a party's right of trial by jury
is waived.

131 Section (Rule) 804.12(2)(a) authorizes a circuit court
to strike out pleadings or parts thereof and render a judgnent
by default against a disobedient party who has failed to conply
with a circuit court's discovery orders.? It provides in

rel evant part as foll ows:

(2) Failure to conply with order.

(a) If a party . . . fails to obey an order to provide
or permt discovery . . . the court in which the
action is pending may nmake such orders in regard to
the failure as are just, and anobng others the
fol | ow ng:

3. An order striking out pleadings or parts thereof,
or staying further proceedings until the order is
obeyed, or dismssing the action or proceeding or any
part thereof, or rendering a judgnent by default
agai nst the disobedient party . . . (enphasis added).

32 Wsconsin Stat. 8 (Rule) 806.02 governs default

judgnments. Wsconsin Stat. 8 (Rule) 806.02 provides in rel evant

part as foll ows:

2l See also Ws. Stat. § (Rule) 805.03, providing in
rel evant part as foll ows:

For failure of any claimant to prosecute or for
failure of any party to conply with the statutes
governing procedure in civil actions or to obey any
order of court, the court in which the action is
pendi ng may make such orders in regard to the failure
as are just, including but not limted to orders
aut hori zed under s. 804.12(2)(a).

14
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Default Judgnent (1) A default judgnent nay be
rendered as provided in subs. (1) to (4) if no issue
of law or fact has been joined and if the tinme for
joining issue has expired. Any defendant appearing in
an action shall be entitled to notice of notion for

j udgnent .
(2) . . . the plaintiff may nmove for judgnent
according to the demand of the conplaint. . . . | f

proof of any fact is necessary for the court to give
judgnent, the court shall receive the proof.

(5 A default judgnent may be rendered against any
def endant who has appeared in the action but who fails
to appear at trial. |[If proof of any fact is necessary
for the court to render judgnent, the court shal
recei ve the proof.

33 The interpretation of Ws. Stat. 88 (Rules) 804.12(2)
and 806.02 is a question of law that we determ ne independently
of the circuit court and court of appeals but benefiting from
t heir anal yses. %2

134 Wsconsin Stat. 88 (Rules) 804.12(2)(a) and 806.02 are
rules of pleading, practice, and procedure that were adopted by
this court pursuant to Ws. Stat. § 751.12. W sconsin Stat.

§ 751.12 provides in relevant part as foll ows:

Rul es of pleading and practice. (1) The state suprene
court shall, by rules pronmulgated by it fromtinme to
time, regulate pleading, practice, and procedure in
judicial proceedings in all courts, for the purposes
of sinplifying the sanme and of pronoting the speedy
determnation of |litigation upon its nerits. The
rules shall not abridge, enlarge, or nodify the
substantive rights of any litigant.

22 \Waters ex rel. Skow v. Pertzborn, 2001 W 62, 916, 243
Ws. 2d 703, 627 N.W2d 497.

15
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(2) Al statutes relating to pleading, practice, and
procedure nmay be nodified or suspended by rules
pronul gated under this section.

(4) This section shall not abridge the right of the
| egislature to enact, nodify, or repeal statutes or
rules relating to pleading, practice, or procedure.

(5) The judicial council shall act in an advisory
capacity to assist the court in performng its duties
under this section.

35 A rule adopted by this court in accordance with Ws.
Stat. 8§ 751.12 is nunbered as a statute, is printed in the
W sconsin Statutes, may be anmended by both the court and the

| egi sl ature, 23

has been described by this court as "a statute
pronmul gated under this court's rule-naking authority,” and has
the force of law.?* Thus if the defendant relinquished its right
of trial by jury in the manner prescribed by Ws. Stat.
88 (Rules) 804.12(2)(a) and 806.02, rules of practice and
procedure, t hen t he def endant has wai ved its state

constitutional right to a jury trial on the issue of damages. ?®

22 Both Ws. Stat. 88 (Rules) 804.12 and 806.06 have been
anended by statute.

2 Trinity Petroleum Inc. v. Scott Gl Co., Inc., 2007 W
88, 1932, 39, 302 Ws. 2d 299, 735 NW2d 1; Witers, 243
Ws. 2d 703, f16.

2> This court has previously recognized that a court-
promul gated rule of pleading, practice, or procedure may
prescri be the manner in which the state constitutional right to
trial by jury is waived. See Phelps, 282 Ws. 2d 69, 128
(stating that Ws. Stat. 8 (Rule) 805.03 provides an exanple of
how wai ver of the jury trial right may be effectuated).

16
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136 W sconsin St at. 8 (Rule) 804.12(2), gover ni ng
sanctions for violation of discovery orders, allows a circuit
court to render a judgnent by default against a disobedient
def endant . It is well established that "judgnment by default"
(the term used in Ws. Stat. § 804.12(2)(a)3.) is identical to
"default judgnent" (the termused in Ws. Stat. § 806.02). For

exanple, in Split Rock Hardwoods v. Lunber Liquidators, Inc.,

2002 W 66, 42 n.15, 253 Ws. 2d 238, 646 N W2d 19, Justice
Prosser explained on behalf of the court that "[a] court may

enter default judgnent under Ws. Stat. 8§ 804.12(2)(a) against a

party for failure to conply with a discovery order" (enphasis

added) (citing M dwest Devel opers v. Goma Corp., 121

Ws. 2d 632, 650, 360 N.W2d 554 (Ct. App. 1984)). The circuit
court ordered a default judgnent to be rendered against the
defendant in the present case for failure to conmply with a
di scovery order, and we look to the law governing default
judgnents to determne whether the defendant has a right of
trial by jury on the issue of damages. ?®

137 The defendant on review accepts that the default

judgnment was properly rendered in the present case. Accor di ng

® The Wsconsin courts consistently apply Ws. Stat.
8 (Rule) 806.02 in cases where a default judgnment is rendered
under Ws. Stat. § 804.12(2)(a). See our discussion, 1141-42,
infra, of Brandon Apparel Goup, Inc. v. Pearson Props., Ltd.,
2001 W App 205, 247 Ws. 2d 521, 634 N W2d 544; Smith v.
CGol de, 224 Ws. 2d 518, 528, 530, 592 N.W2d 287 (Ws. C. App.
1999); Kerans v. Manion Qutdoors Co., 167 Ws. 2d 122, 130-31,
482 N.W2d 110 (C. App. 1992); and M dwest Devel opers v. Gonm
Corp., 121 Ws. 2d 632, 651, 360 N.W2d 554 (Ct. App. 1984).
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to Ws. Stat. 8§ (Rule) 806.02, a default judgnment may be
rendered if no issue of law or fact has been joined. In the
present case no issue of law or fact has been joined because the
circuit court struck the defendant's pleadings; the circuit
court thus rendered a judgnent by default that satisfies Ws.
Stat. § (Rule) 806.02 governing default judgnent.?’

138 According to Ws. Stat. 8 (Rule) 806.02, if proof of
any fact, including damages, is necessary for the circuit court
to render judgnent by default, the circuit court shall receive

the proof. A party who defaults admts liability but not the

2 The case |aw nmakes clear that Ws. Stat. § (Rule) 806.02
governs cases in which the defendant answers but the circuit
court strikes the defendant's answer. For exanple, we stated in
Split Rock Hardwoods v. Lunber Liquidators, Inc., 2002 W 66,
253 Ws. 2d 238, 646 N W2d 19, that a party is subject to
default judgnment wunder Ws. Stat. 8 (Rule) 806.02 once the

circuit court has struck the party's answer. Witing for the
Split Rock mgjority, Justice Prosser explained that "[a]
successful notion to strike an answer will normally lead to a

default judgnent." Split Rock, 253 Ws. 2d 238, {38.

The Wsconsin courts routinely apply Ws. Stat. § (Rule)
806.02 in cases in which the defendant answers but the circuit
court strikes the defendant's answer. See, e.g., Leonard v.
Cattahach, 214 Ws. 2d 236, 571 NW2d 444 (C. App. 1997)
(affirmng the circuit court's decision striking the defendant's
untinmely answer and entering default judgnent against the
def endant) ; Certh wv. Anerican Star | nsurance Co., 166
Ws. 2d 1000, 480 N.W2d 836 (Ct. App. 1992) (sane); Martin v.
Giffin, 117 Ws. 2d 438, 344 NW2d 206 (Ct. App. 1984) (sane).
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amount of damages.?® Wsconsin Stat. § (Rule) 806.02(2) and (5)
do not bind the court to a single procedure for deciding factual
i ssues when a default judgnent is entered but instead provide
only that "[i]f proof of any fact is necessary for the court to
give judgment, the court shall receive the proof."? The

Judicial Council Commttee's Note to the 1978 Suprene Court

8 See 3A Grenig, supra note 6, § 602.3, at 171 ("If the
court determnes the defendant is in default, the factual
all egations of the conplaint, except those relating to the
anount of dammges, will be taken as true.") (citing Charles Al an
Wight et al., Federal Practice and Procedure: CGvil 2d § 2688
(pertaining to Rule 55 of the Federal Rules of Cvil

Procedure)).

"W |ook to federal cases [applying Federal Rule 55]
because Ws. Stat. 8§ 806.02 is simlar in |language and effect to
Fed. R Cv. P. 55 governing default judgnments." Apex

El ectronics Corp. v. Cee, 217 Ws. 2d 378, 389 n.1l1, 577
N.W2d 23 (1998) (citation omtted).

"[T]he failure of an avernment to state a valid claim for
relief is fatal to a notion for default judgnent.” Tridle ex
rel. Shannon v. Horn, 2002 W App 215, 911, 257 Ws. 2d 529, 652
N. W2d 418.

29 Wsconsin Stat. § (Rule) 806.02 (2) provides:

After filing the conplaint and proof of service of the
summons on one or nore of the defendants and an
affidavit that the defendant is in default for failure
to join issue, the plaintiff my nove for judgnent
according to the demand of the conplaint. If the
anount of noney sought was excluded from the demand
for judgment, as required under s. 802.02 (1m, the
court shall require the plaintiff to specify the
anount of noney clained and provide that information
to the court and to the other parties prior to the
court rendering judgnent. If proof of any fact is
necessary for the court to give judgnent, the court
shal | receive the proof.
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order anmending Ws. Stat. 8 (Rule) 806.02(5) to state 1in
conformty wth subsection (2) that the circuit court "shal
receive the proof," in place of "shall hear the proof,"” explains
that a circuit court receiving proof of any fact in a default
judgnent matter has "the option of in-chanber consideration of
affidavits presented by attorneys”" as well as "the option of
hearing proof in open court."3°

139 Although Ws. Stat. 8 (Rule) 806.02, governing default
judgnents, does not explicitly address the question whether a
defendant's default constitutes a waiver of the right of tria
by jury on the issue of danmages, the clear inplication of the
rule and the case law applying the rule is that by engaging in
conduct that results in a default judgnent the defendant has
waived its right of trial by jury in the manner prescribed by
Ws. Stat. 8 (Rule) 806.02, a rule of pleading, practice, and
procedure. A right of trial by jury on the issue of damages is
inconsistent with the proposition that a circuit court has
discretion to determne the nature of the hearing for deciding
i ssues of fact and has discretion to determ ne the nature of the
procedure for establishing damages, including the discretion to
decide factual issues on the basis of affidavits presented by
t he attorneys.

40 In Apex Electronics Corp. v. GCee, 217 Ws. 2d 378,

387, 577 N.W2d 23 (1998), for exanple, a case in which the

3 Oder, Inre the Rules of Cvil Procedure, 82 Ws. 2d X,
xvi (1978).

20



No. 2006AP813

circuit court rendered default judgnent on a punitive damages
claim this court held that if proof of any fact is necessary
for the circuit court to give default judgnment under Ws. Stat.
8 (Rule) 806.02, "[t]he procedure for obtaining the additional
proof . . . is within the discretion of the circuit court.” In

Hedtcke v. Sentry Ins. Co., 109 Ws. 2d 461, 478 n.5, 326

N.W2d 727 (1982), the court simlarly stated that "[u] pon entry
of a default judgnent, the circuit court may hold a hearing or
inquiry to determ ne damages” (citations omtted).

141 The case law further denonstrates that when default
j udgnent is rendered pursuant to Ws. St at . 8 (Rul e)
804.12(2)(a), governing sanctions for a violation of a circuit
court's discovery order, the procedure for deciding the issue of
damages lies within the discretion of the circuit court. The
court of appeals has consistently |ooked to Ws. Stat. 8§ (Rule)

806.02 when determning the proper procedure for determ ning
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damages under Ws. Stat. 8§ (Rule) 804.12(2)(a) when a default
j udgment was render ed. 3!

42 For exanple, in Brandon Apparel Goup, Inc. v. Pearson

Props., Ltd., 2001 W App 205, 247 Ws. 2d 521, 634 N W2d 544,

the circuit court ordered judgnment by default against a third-
party defendant as a sanction for the third-party defendant's
failure to appear for a deposition as ordered. 3 After
determining that the circuit court had not erroneously exercised
its discretion in ordering default judgnent under Ws. Stat.
§ (Rule) 804.12(2)(a),*® the court of appeals applied Ws. Stat.
8 (Rule) 806.02(2) (governing default judgnment) to determ ne
whether the circuit court was required to receive additional

evidence to assess damages. 3 The Brandon Apparel court of

31 See, e.g., Smith v. Golde, 224 Ws. 2d 518, 528, 530, 592
N.W2d 287 (Ws. C. App. 1999) (holding that the circuit court
did not erroneously exercise its discretion in ordering default
j udgment under Ws. Stat. 8 (Rule) 804.12(2)(a); applying Ws.
Stat. 8 (Rule) 806.02(2) to determne whether the court was
required to receive additional evidence to assess danmages);
Kerans, 167 Ws. 2d at 130-31 (holding that the circuit court
did not erroneously exercise its discretion in ordering default
judgrment under Ws. Stat. 8 (Rule) 804.12(2)(a); applying Ws.
Stat. 8 (Rule) 806.02(5) to determine whether the circuit court
erred by not requiring proof of danmages before entering the
judgnent); M dwest Developers v. Goma Corp., 121 Ws. 2d 632,
651, 360 N.W2d 554 (Ct. App. 1984) (holding that the circuit
court did not erroneously exercise its discretion in ordering
default judgnent under Ws. Stat. 8 (Rule) 804.12(2); applying
Ws. Stat. 8 (Rule) 806.02(2) to determne whether the court
erred in assessing danages w thout an evidentiary hearing).

32 Brandon Apparel, 247 Ws. 2d 521, 19.

¥ 1d., 1111, 109.
3 1d., f20.
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appeals further ruled that when receiving proof of any fact
prior to rendering judgnment by default, the circuit court may
receive proof "through an evidentiary hearing or by neans of
affidavits."3®

43 This court has simlarly recognized, in a case in
which it rendered judgnent against a disobedient party as a
sanction for msconduct, that the procedure for determning
damages lies within the circuit court's discretion. I n Chevron

Chem cal Co. V. Deloitte & Touche, 176 Ws. 2d 935, 501

N.W2d 15 (1993) (Chevron |), which was not a default judgnent
case, this court inposed judgnent, "on the authority provided by
secs. 805.03 and 804.12, Stats., and the inherent authority

courts have to enter judgnent as a sanction, "3°

agai nst Deloitte,
a di sobedi ent defendant, as a sanction for repeated, flagrant,
and intentional m sconduct. The Chevron | court remanded the
cause to the circuit court to determ ne the anount of damages to
be awarded against Deloitte and instructed the circuit court
that on remand "the matter of the anmount of damages is to be
treated as it is in typical default judgnent cases."?

144 On remand the circuit court determ ned danmages on the

basis of the circuit court record, wthout an evidentiary

% 1d. (citation onitted).

36 Chevron Chemical Co. v. Deloitte & Touche, 176
Ws. 2d 935, 947, 501 N.w2d 15 (1993) (Chevron 1). See al so
Chevron Chem Co. v. Deloitte & Touche LLP, 207 Ws. 2d 43, 48,
557 N.wW2d 775 (1997) (Chevron I1).

37 Chevron |, 176 Ws. 2d at 950.
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heari ng, even though Deloitte wanted an evidentiary hearing wth
all the characteristics of a bifurcated trial on damages.® In

Chevron Chemical Co. v. Deloitte & Touche LLP, 207 Ws. 2d 43

557 NNW2d 775 (1997) (Chevron Il), this court explained that in

Chevron | it had intended to | eave "the nature of the hearing on
damages to the circuit court's discretion,” just as in typica

default judgnment situations.*® The Chevron Il court further held

that the ~circuit court had not erroneously exercised its
di scretion when it declined to hold an evidentiary hearing and
instead determ ned damages on the basis of the trial record,
wi th additional briefing and oral argunent.°

145 Wsconsin Stat. 88 (Rules) 804.12(2)(a) and 806.02 and
case law interpreting and applying these rules establish the
manner by which a party waives its Article |, Section 5 right of

trial by jury on the issue of damages. Under these court rules,

38 Chevron Il, 207 Ws. 2d at 46.

Based on Deloitte's request, the circuit court concluded
that Deloitte wanted a jury trial on damages. Plaintiff-
Respondent - Cross Appel l ant-Petitioner's Brief Upon Review at 8-9
& n.6, in Chevron Chem Co. v. Deloitte & Touche LLP, 207
Ws. 2d 43, 557 NW2d 775 (1997).

3 Chevron 11, 207 Ws. 2d at 50.

Chevron Il made clear that Ws. Stat. 8 (Rule) 806.02, the
| aw governing default judgnent, did not govern that case.
Chevron 11, 207 Ws. 2d at 48. The Chevron |1 court explained
that "issues of fact and |law were joined [in that case] and the
def endant appeared at trial." | d. Judgnent against the
defendant in Chevron | had been entered by the Chevron | suprene
court on appellate review as a sanction. 1d.

%0 Chevron |1, 207 Ws. 2d at 44.
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a defendant's failure to conply wth the <circuit court's
di scovery orders, resulting in default judgnent against the
defendant, constitutes a waiver of the defendant's state
constitutional right to a jury trial on the issue of damages.
Accordingly, we conclude that the circuit court did not violate
the defendant's right of trial by jury under Article |, Section
5 of the Wsconsin Constitution when, adhering to Ws. Stat.
88 (Rules) 804.12(2) and 806.02, it denied the defendant's
nmotion for a jury trial on the issue of damages.

46 CQur decision in the present case is buttressed by
federal cases addressing the question whether the Seventh
Amendrment** right of trial by jury in civil cases survives a
default judgnent or sanctions for a party violating a discovery
order.

147 This court, in construing Article I, Section 5 of the
Wsconsin Constitution, my I|look for guidance to federa

decisions interpreting the Seventh Amendnent. % Because the

“l The Seventh Anendnent to the United States Constitution
provides as follows: "In Suits at common |aw, where the value in
controversy shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a jury, shall be
otherwi se re-exanmned in any Court of the United States, than
according to the rules of the common |aw. "

42 Mar kwei se v. Peck Foods Corp., 205 Ws. 2d 208, 225, 556
N.W2d 326 (Ct. App. 1996) ("The right to a jury trial in civi

cases that is guaranteed by Article I, 8 5 of the Wsconsin
Constitution is substantially simlar to that right guaranteed
by t he Sevent h Amendnent to t he Uni t ed St ates
Constitution . . . . The Seventh Amendnent jury-trial right

does not apply to the states. Nevertheless, we may be gui ded by
the federal cases interpreting that provision.") (citation
omtted).
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Wsconsin rules governing default judgnents and sanctions for
vi ol ations of discovery orders mrror the federal rules, federa
law is also instructive in interpreting the Wsconsin rules.
Rule 55 of the Federal Rules of Civil Procedure is simlar to
Ws. Stat. 8§ (Rule) 806.02 governing default judgnents and may
guide our interpretation of the Wsconsin statute.® Rul e
37(b)(2) of the Federal Rules of Cvil Procedure is essentially
i denti cal to Ws. St at. 8 (Rule) 804.12(2) (a) gover ni ng
sanctions for violation of discovery orders.*

148 The federal courts agree that a defendant's default

extingui shes the Seventh Amendnent right to a jury trial on the

43 "W look to federal cases because Ws. Stat. § 806.02 is
simlar in |anguage and effect to Fed. R Civ. P. 55 governing
default judgnents.” Apex Electronics. Corp. v. GCee, 217
Ws. 2d 378, 389 n.11, 577 N.W2d 23 (1998) (citation omtted).

See al so M dwest Devel opers v. Goma Corp., 121 Ws. 2d 632,
651-52, 360 N.W2d 554 (Ct. App. 1984) ("Wwen there are no
W sconsin cases on point, an appellate court can |look to federal
decisions for aid in determining the intent of a Wsconsin
statute if a federal statute exists that is simlar in |anguage
and operation. Federal Rule of Civil Procedure 55 is simlar in
| anguage and effect to sec. 806.02, Stats.") (footnote and
internal citations omtted).

4 Conpare  Fed. R. Giv. P. 37(b) (2) (A ("If a

party . . . fails to obey an order to provide or permt
di scovery . . . the court where the action is pending may issue
further just orders. They may include the followng: . . . (vi)
renderi ng a def aul t j udgnent agai nst t he di sobedi ent
party . . . .") with Ws. St at . § 804.12(2)(a) ("If a
party . . . fails to obey an order to provide or permt
di scovery . . . the court in which the action is pending may
make such orders in regard to the failure as are just, and anong
others the following: . . . 3. An order striking out pleadings
or parts thereof . . . or rendering a judgnment by default
agai nst the disobedient party . . . .").
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question of damages.® As one federal court of appeals
explained: "It is . . . clear that in a default case neither the
plaintiff nor the defendant has a constitutional right to a jury
trial on the issue of damages. Assuming that [the party] had
the right to a jury trial he waived that right when he
purposefully chose not to answer the suit and tinmely request

such a trial."*®

For a recitation of the history (fromthe first
vol une of Blackstone's Commentaries in 1765 until 1877) of the
assessnent of damages without a jury upon a default judgnent

rendered under court rules, see Raynond v. Danbury & Norwalk

Railroad Co., 20 Fed. Cas. 332 (C.C. Conn. 1877) (No. 11,593).%

Federal law, I|ike Wsconsin law, places the procedure for

% See 10 James Wn More et al., More's Federal Practice
8§ 55.32[2][e], at 55-50 (3d ed. 2007) ("[T]lhe defaulting party
is entitled to contest damages and participate in a hearing on
damages, if one is held, but has no right to a jury trial,
either under the federal rules or under the Constitution. The
defaulting party waives normal rights to a jury trial by its
default.") (footnote omtted); 10A Charles Alan Wight et al.,
Federal Practice and Procedure § 2688 at 69 (3d ed. 1998)
(al though "the court may order a jury trial as to damages in a
default situation if it seens to be the best neans of assessing
damages . . . neither side has a right to demand a jury trial on
damages. ") (footnotes omtted).

“® In re Dierschke, 975 F.2d 181, 185 (5th G r. 1992)
(quotation marks and footnote omtted).

47" See also Henry v. Sneiders, 490 F.2d 315, 318 (9th Gr.
1974) and cases cited therein; Fidelity & Deposit Co. v. United
States, 187 U. S. 315, 319-21 (1902); Dyson v. Rhode |sland Co.,
57 A 771 (1904) (tracing the history of assessing danmages in
default cases in the courts of England).
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determning damages in a default judgnent case wthin the
di scretion of the trial court.*

149 The federal courts have also held that no Seventh
Amendnment right to a jury trial on damages exists in cases in
whi ch default judgnment was ordered as a sanction for discovery
viol ations. *°

50 The federal cases support our conclusion in the

present case that by violating a circuit court's discovery

“8 10 Moore et al., supra note 45, § 55.32[2][c], at 55-48
("When the ampunt of damages is not certain and cannot be
determined fromthe record, the court nust nake further inquiry.
However, the court need not hold an evidentiary hearing wth
oral testinony"); § 55.32[2][d], at 55-49 ("[T]he court has the
discretion to hold a hearing or inquest into the anount of
damages") (footnote omtted); 8 55.32[2][e], at 55-50 ("The
court may, in its discretion, hold a jury trial on a request for
a default judgnent.") (footnote omtted).

See 10A Wight et al., supra note 45, § 2688, at 57-58, 64
(the court determ nes the nature of the hearing on danmages).

9 See Acott v. Del. Flood Co., 327 F.3d 1115, 1124 (10th
Cr. 2003) (holding, in a case in which the district court
entered default judgnent pursuant to Fed. R GCv. P. 37(b)(2)
for defendants' wllful discovery violations, that "[d]efendants
do not have a constitutional right to a jury trial follow ng
entry of default") (citations omtted); Goldman, Antonetti,
Ferraiuoli, Axtmayer & Hertell v. Medfit Int'l, Inc., 982 F.2d
686, 692 n.15 (1st Cir. 1993) ("[Alfter a default judgnment has
been entered under Fed. R Cv. P. 37(b)(2), a party has no
right to jury trial under ei t her Fed. R Cv. P.
55(b)(2) . . . or the Seventh Anmendnent.") (citations and
guotation marks omtted); Adriana Int'l Corp. v. Thoeren, 913
F.2d 1406, 1414 (9th CGr. 1990), cert. denied sub nom Lews &
Co. v. Thoeren, 498 U.S. 1109 (1991) (sane) (citation omtted).

See 10A Wight et al., supra note 45, § 2688, at 69 (in a
default situation neither party has a right to demand a jury
trial on damages).
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orders and by incurring a judgnent by default, a party waives
the constitutional right of trial by jury on the issue of
damages.

151 We acknow edge that at |east one state suprenme court
has reached a conclusion that conflicts with our holding in the

present case. In Curbelo v. Ulnmn, 571 So. 2d 443 (Fla. 1990),

the Florida Supreme Court held that "[w]lhen a jury trial has
been requested by the plaintiff, the defendant is still entitled
to a jury trial on the issue of damages even though a default
has been entered against the defendant for failure to answer or
ot herwi se pl ead. ">°

152 Wod v. Detroit Autonpbile Inter-Insurance Exchange,

321 N.W2d 653 (Mch. 1982), is consistent with our holding in

the present case. In Whod, the defendant answered but then
violated the court's discovery order. The court granted the
plaintiff's notion for a default judgnent. On appeal, the

Suprene Court of Mchigan rejected the rule that a defendant's
default constitutes a waiver of Mchigan's state constitutional
right of trial by jury when the trial court has an evidentiary

hearing on damages.> However, the Wod decision rests largely

° curbelo v. Ulman, 571 So. 2d 443, 444 (Fla. 1990)
(citation omtted).

51 Wood v. Detroit Auto. Inter-Ins. Exch., 321 N W2d 653,
658-59 (1982).
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on the application of procedural rules that, unlike Wsconsin's
Rules of Cvil Procedure, nmade clear that a defendant's default
could not serve as a waiver of Mchigan's state constitutiona
right of trial by jury in civil cases. The difference between
Wod and the present case lies in Mchigan's procedural rules
governing the manner in which the right to trial by jury may be
wai ved.

153 The Wod court relied upon Mchigan's default judgment
rule, Rule 520 of the M chigan General Court Rules of 1963.° In
cases in which a trial court determned that further proceedi ngs
were necessary to determne damages in default judgnent
situations, Rule 520 expressly mandated "a right of trial by
jury to the parties when and as required by the constitution."®3
The Wod court therefore held that "a defaulting party who has
properly invoked his right to jury trial retains that right if a

hearing is held to determine the anount of recovery.">*

At the time of the Wod case, Article |, Section 14 of the
M chigan Constitution provided in relevant part that "[t]he
right of trial by jury shall remain, but shall be waived in al
civil cases unless demanded by one of the parties in the manner
prescribed by law." See Wod, 321 N.W2d at 657 (quoting Mch
Const. art. |, 8 14 (1963)).

52 Wod, 321 N.W2d at 659-60.

Rule 520 of the Mchigan GCeneral Court Rules of 1963
corresponds to Rule 2.603 of the Mchigan Court Rules of 1985
(2008) .

3 Wod, 321 N.W2d at 659 (quoting Rule 520.2(2) of the
M chi gan General Court Rules of 1963) (enphasis omtted).

5 Wood, 321 N.W2d at 659.
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154 Unlike the Mchigan General Court Rules of 19683,
Wsconsin's Rules of Civil Procedure do not require the circuit
court to recognize a defaulting defendant's state constitutional
right of trial by jury when the court determnes that an
evidentiary hearing will be held to determne the anount of
damages to be awarded. Instead, the law in Wsconsin is clear
that it lies within the circuit court's discretion to determ ne
the appropriate procedure for deciding factual issues in default
judgnment cases and that the defaulting party therefore has no
right of trial by jury. This distinction between M chigan and
Wsconsin Jlaw, pertaining not to the scope of the state
constitutional right to jury trials in civil cases but rather to
matters of procedural |aw governing waiver of that right,
explains the different holding in Wod and in the instant case.

155 For the reasons set forth, we conclude that the
circuit court did not violate the defendant's right of trial by
jury under Article |, Section 5 of the Wsconsin Constitution
when it denied the defendant's notion for a jury trial on the
i ssue of damages. The defendant waived its right of trial by
jury in the manner set forth in Ws. Stat. 88 (Rule) 804.12 and
806.02 by violating the circuit court's discovery order and by

incurring a judgnent by default.

See also id. at 660 ("[T]he trial court in the case at bar,
having determ ned that a hearing was necessary on the question
of damages, was obliged to accord defendant its properly
preserved right to jury trial.") (footnote omtted).
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[

156 We next address the question whether the circuit court
erred in denying the plaintiff's claim for punitive damages
under Ws. Stat. 8§ 895.043(3).

157 The parties disagree about the basis for the circuit
court's denial of the plaintiff's claim for punitive damages.
They disagree about whether the «circuit court denied the
plaintiff's punitive damages claim after considering only the
all egations of the conplaint or whether the circuit court based
its denial on evidence the plaintiff presented at the
evidentiary hearing on danages.

158 The plaintiff argues that the circuit court's denial
of punitive danages was based on a procedural error, nanely that
the circuit court erroneously limted its determ nation of the
plaintiff's punitive damages claim to the allegations in the
conplaint. The plaintiff asks this court to reverse the circuit
court's denial of punitive damages and remand the issue of
punitive damages to the circuit court. According to the
plaintiff, this court should hold that the circuit court erred
in limting its determnation of punitive damges to the
all egations in the conpl aint.

159 The defendant argues that the circuit court considered
all the wevidence presented and did not Iimt itself to
considering the allegations in the conplaint when addressing the
plaintiff's claim for punitive danmages. According to the
def endant, after examning the record the circuit court
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concluded as a matter of law that the plaintiff was not entitled
to punitive damages. The defendant asks this court to affirm
the circuit court and hold that because the defendant was nerely
silent or failed to warn the plaintiff about the enployee who
converted the plaintiff's funds, the defendant is as a matter of
| aw not subject to punitive danmages.

160 The court of appeals concluded that the circuit court
erred in excluding the plaintiff's evidence supporting the award
of punitive damages and remanded the issue of punitive damages
to the circuit court.

161 We turn first (A) to deciding whether a circuit court
is limted to the allegations in the conplaint in determning
whet her to award punitive damages in a judgnent by default. W
then (B) examne the record to determne whether the circuit
court limted its consideration of the issue of punitive damages
to the allegations of the conplaint. After resolving these two
questions, this court (C) determ nes whether the circuit court
erred in denying the plaintiff's claimfor punitive damges.

A

162 Whether a circuit court is |imted to the allegations

in the conplaint in determining whether to award punitive

damages in a judgnment by default presents a question of |aw that
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this court determnes independently of the circuit court and
court of appeals but benefiting fromthese courts' analyses. ®®
163 W agree with the court of appeals in the present case
that the circuit court was required to determ ne whether proof
of any fact was needed to determ ne whether the defendant acted
"maliciously toward the plaintiff or in an intentional disregard

of the rights of the plaintiff,">®

justifying an award of
punitive damages. The case lawis clear that a circuit court is
not I|limted to <considering only the allegations of the

conpl ai nt. As a general proposition, sonme form of inquiry

° See Apex Electronics Corp. v. Gee, 217 Ws. 2d 378, 384,
577 N.W2d 23 (1998) (whether the ~circuit court erred by
awarding the plaintiff punitive damges solely on the basis of
the conplaint presents a question of Ilaw involving statutory
interpretation).

° Ws. Stat. § 895.043(3).

Section 895.043(3) sets forth the conduct that may give
rise to punitive damages, providing in full that "[t]he
plaintiff may receive punitive damages if evidence is submtted
showng that the defendant acted naliciously toward the
plaintiff or in an intentional disregard of the rights of the
plaintiff."

In order to neet the requirements of Ws. St at .
8§ 895.043(3), the plaintiff's evidence nust show that the
defendant acted "with a purpose to disregard the plaintiff's
rights, or [was] aware that his or her acts [were] substantially
certain to result in the plaintiff's rights being disregarded.”
Strenke v. Hogner, 2005 W 25, 9§38, 279 Ws. 2d 52, 694
N. W2d 296. Such a showing requires that the defendant's "act

or course of <conduct [was] deliberate,” that "the act or
conduct . . . actually di sregar d[ ed] t he rights of t he
plaintiff,” and that "the act or conduct [was] sufficiently
aggravated to warrant puni shnent by punitive danages."” Strenke,

279 Ws. 2d 52, {38.
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beyond the conplaint is required to determne the nerits of a
punitive damages cl aim

164 Apex Electronics Corp. v. Cee, 217 Ws. 2d 378, 577

N.W2d 23 (1998), wupon which the court of appeals relied,

governs the instant case. In Apex Electronics, the circuit

court awarded judgnent by default under Ws. Stat. 8 (Rule)
806.02 on a punitive damages claim solely on the basis of the
conpl ai nt. Applying both Ws. Stat. 8§ (Rule) 806.02 (governing
default judgnents) and 8 895.043 (governing punitive danages),
the supreme court concluded "that a circuit court entering a
default judgnent on a punitive damages claim nust make inquiry
beyond the conplaint to determne the nerits of the punitive
damages claim and the anount of punitive damages, if any, to be
awar ded. " °’ The supreme court explained that "[without
conducting an inquiry beyond the conplaint, a circuit court
cannot determne whether a defendant's conduct justifies a
punitive damages award and, if an award is justified, what
anount woul d acconplish the purposes of punitive danages while
satisfying the requirements of due process.">® The Apex

El ectronics court concluded that the circuit court had erred

when it relied solely on the plaintiff's demand in the conplaint
for a certain sum in punitive damages and "when it failed to

recei ve proof of facts necessary to determne the nerits of the

° Apex El ectronics, 217 Ws. 2d at 390.

58 | d.
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punitive damages claim and the amount of punitive danmages, if

any, to be awarded."®®

165 Apex Electronics controls the present case. Whet her

the circuit court awards or refuses to award punitive damages in
a judgnment by default, the circuit court nust ordinarily nake
inquiry beyond the conplaint to determne the nerits of the
punitive damages claim and the amount of punitive danmages, if
any, to be awarded. W thus conclude, as the court did in Apex

El ectronics, that a circuit court in ruling on a claim for

punitive damages errs in basing its decision solely on the
allegations in the plaintiff's conplaint. The circuit court
nmust give the conplaining party an opportunity to prove facts in
support of the punitive damages claim beyond those alleged in
t he conpl ai nt. ®°
B

166 We now turn to the record to determ ne whether the
circuit court in the present case limted its consideration of
the issue of punitive damages to the allegations of the
conpl ai nt. We acknow edge at the outset that the record, which
consists in relevant part of lengthy transcripts of two separate
heari ngs conducted by the circuit court, is sonmewhat difficult

to interpret. However, after examning the record as a whole,

* | d. at 391.
® As we explained previously, the circuit court determ nes

the nethod for receiving proof in determning damages in a
defaul t judgnent.
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we conclude, as did the court of appeals, that the circuit court
considered only the allegations of the conplaint.

167 At the hearing on the defendant's notion for a jury
trial on the issue of damages, the plaintiff requested an
opportunity to present witnesses to testify about facts that
were not alleged in the plaintiff's conplaint but that supported
the plaintiff's punitive damages claim The plaintiff stated to
the court that he wanted "the opportunity to come in wth

W tnesses”" not only to "establish the anobunt of noney that was

stolen from [the plaintiff]" but also to establish "the
ci rcunstances of those thefts." The plaintiff explained that
his purpose in presenting wtness testinony about t he
ci rcunst ances of t he thefts was to "show t he
egregious . . . manner in which [the defendant] conducted itself
so that [the plaintiff coul d] legitimatel y prepare a
record . . . that wll justify punitive danages against [the
def endant]." The plaintiff acknowl edged that it would be

difficult for him to nake the case for punitive danmages based
solely on the "bare bones" allegations in his conplaint.

168 The <circuit court ruled that the plaintiff could
i ntroduce wtness testinony regarding the anmount that was stol en
from the plaintiff but that the plaintiff could not introduce
W tness testinony about the defendant's conduct in relation to
the plaintiff's request for punitive damages. The circuit court
held that although the plaintiff had a right to argue for
punitive danages at the evidentiary hearing, the plaintiff would
have to nmake such argunent "from the admtted facts in the
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conplaint.” In discussing the plaintiff's right to argue for
punitive damages, the circuit court stated at various points
that the plaintiff was "limted to the facts in the conplaint”;
that the plaintiff had "the right to argue based on what it is
that [he had] pled"; that the circuit court need not "get into
t he business of hearing testinmony at all concerning all of these
other matters"; that the circuit court did not "intend to get
into the question of all of the activity that went on here"; and
that the circuit court would consider "based on the admtted
facts, now admtted facts in the conplaint, whether [the
plaintiff was] entitled to punitive danages or not."

169 The circuit court I|imted the plaintiff to the

al l egations of the conplaint as foll ows:

I"'m only going to allow the plaintiff to prove the
nunber of dollars involved and, of course, you can
argue from the admtted facts in the conplaint. The
conplaint is deenmed admtted in all of its aspects.
It is deened admtted. And you can argue for punitive

damages based on that, of course. But |'m not going
to get into a trial on the nerits here. | believe the
all egations of the conplaint are deemed admitted for
purposes of this proceeding. And that's what you're

going to be stuck with.

170 An exchange between the circuit court and counsel for
defendant also makes clear the circuit court's intention to
decide the issue of punitive damages solely on the facts all eged
in the plaintiff's conplaint. After the circuit court inforned

the defendant's counsel that it would decide the punitive

1 Enphasi s added.
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damages issue on "[t]he facts that are in [the plaintiff's]

conplaint,” the follow ng exchange then ensued:
[ DEFENDANT' S COUNSEL]: All of then?
THE COURT: Al of them
[ DEFENDANT' S COUNSEL] : Not hi ng el se?

THE COURT: Nothing else. Wll, the theory on defaults
is that you are limted to what's in your conplaint
because in a typical default situation where soneone
doesn't answer, the theory is that if they knew you
were going to ask for sonething else, they m ght have
answered. . . . They are limted to the facts in the
conpl ai nt.

171 After the hearing on the defendant's notion for a jury
trial on danmages, the plaintiff attenpted to submt docunentary
evidence in support of the plaintiff's punitive danmages claim
The docunentary evidence was attached to an affidavit, signed by
the plaintiff's counsel , describing the evidence. A
suppl emental brief also acconpanied the evidence and the
af fidavit. In the suppl enental bri ef, the plaintiff
acknowl edged that the circuit court had ruled at the notion
hearing that the plaintiff "may not present witnesses to testify
regarding the facts which Plaintiff believes support an award of
punitive damges." The plaintiff described the docunentary
evi dence acconpanying the brief as evidence pertaining to facts
al ready known to the circuit court through the depositions.

172 At the evidentiary hearing on damages, the plaintiff
argued for punitive danmages, relying upon the docunentary
evidence that the plaintiff had submtted to the circuit court

in response to the circuit court's ruling that the plaintiff
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could not introduce witnesses to testify about facts supporting
his punitive damages claim The circuit court excluded this
docunent ary evi dence on hearsay grounds.

173 Imediately after the circuit court ruled that the
plaintiff's docunentary evidence would be excluded, t he
plaintiff again requested to present a witness, Ted Frydrych, to
testify in support of the plaintiff's punitive danmages claim
M. Frydrych is another of the defendant's accounthol ders whose
assets allegedly were stolen by the sane enployee who all egedly
stole fromthe plaintiff. Counsel for the plaintiff stated that
it was her "offer of proof that we can establish all the facts
set forth in ny affidavit as well as the affidavit of Frydrych

through his live testinony."®

In response, the circuit court
stated, "All right, that affidavit wll stand as your offer of
proof."

74 The circuit court did not state whether it accepted
counsel's offer of proof or whether it would consider the offer
of proof when deciding the issue of punitive damages. When it
decided punitive danages at the <close of +the evidentiary

hearing, the circuit court nade no reference to the offer of

proof, to counsel's affidavit, to the affidavit of M. Frydrych

or to counsel's request to present M. Frydrych's live
t esti nony. M. Frydrych never testified at the evidentiary
®2 M. Frydrych's affidavit was anong the documentary

evidence that the plaintiff submtted to the court after the
hearing on the defendant's nmotion for a jury trial on the issue
of danmages and that the court ultinmately excluded as evi dence.
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heari ng on damages. The circuit court decided punitive danmages
w thout meking any clear reference to facts or evidence beyond
the plaintiff's conplaint.

175 At the close of the evidentiary hearing on damages,
the <circuit court held that judgnment by default would be
rendered against the defendant in the anobunt of $514.010 plus
costs and interest, for a total judgnent of $525,901.41. The

circuit court also denied the plaintiff's request for punitive

damages. The circuit court reasoned that "none of the
money . . . that was taken from the plaintiff went into the
pocket of [the defendant] other than its enployee.” The circuit
court stated: "I do not believe that if the district attorney

were to prosecute [the defendant] for theft, that such a
prosecution would be successful because | don't think they can
prove intent." The circuit court stated in conclusion that the
def endant "behaved very badly” but that the court did "not
believe that punitive danmages against [the defendant] in this
case woul d be appropriate.”

176 The defendant contends that the circuit court
considered the nerits of the plaintiff's claim for punitive
damages. It points to the circuit court's observations during
the hearing on the defendant's notion for a jury trial on the
i ssue of damages that sone of the facts and evidence discussed
by the plaintiff "sounds |ike negligent practice" and that the
plaintiff seemed to have "a pretty high burden” of show ng that
the defendant was not "just sloppy" but instead acted in
intentional disregard of the plaintiff's rights. According to
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the defendant, these statements of the circuit court show that
the circuit court considered facts beyond those alleged in the
conplaint and concluded that the plaintiff was unable to prove
his claimfor punitive damages.

177 We disagree with the defendant. The circuit court's
passi ng observations about the plaintiff's claim for punitive
damages do not detract from the clarity of the circuit court's
numerous comrents that the <circuit court was limting the
plaintiff to arguing from the facts alleged in his conplaint
In any event, the circuit court's comments do not denonstrate a
careful consideration of the record and an analysis of the |aw
of punitive damages to which the parties were entitled.

178 Taken as a whole, the record supports the plaintiff's
assertions that the circuit court decided the issue of punitive
damages solely on the basis of allegations in the plaintiff's
conpl ai nt.

C

179 Finally, we determ ne whether the circuit court erred
in denying the plaintiff's claim for punitive danmages. The
circuit court erred in limting its decision to the allegations
of the conplaint, in failing to review the entire record, and in
failing to give the plaintiff an opportunity to present evidence
to support his claim for punitive damages. Under these
circunstances, the nerits of the plaintiff's claim for punitive
damages are not before this court, and we do not address them
W remand the matter to the circuit court to allow the circuit
court an opportunity to exercise its discretion in determning

42



No. 2006AP813

the nature of the hearing and to determ ne whether punitive
damages are warranted.

180 For the reasons set forth, we conclude that the
circuit court erred in deciding the plaintiff's punitive danmages
claimsolely on the basis of allegations in the conplaint and in
denying the plaintiff an opportunity to prove additional facts
in support of the punitive damages claim

* % k%

81 In sum we affirm the decision of the court of
appeal s. W affirm as did the court of appeals, the circuit
court's denial of the defendant's request for a jury trial on
the issue of damages. The circuit court did not violate the
defendant's right of trial by jury under Article I, Section 5 of
the Wsconsin Constitution when it denied the defendant's notion
for a jury trial on the issue of damages. The defendant waived
its right of trial by jury in the manner set forth in Ws. Stat.
88 (Rule) 804.12(2) and 806.02. W reverse, as did the court of
appeals, the circuit court's ruling denying punitive damages.
W conclude that the ~circuit court erred in deciding the
plaintiff's punitive damages claim solely on the basis of facts
alleged in the complaint and in denying the plaintiff an
opportunity to prove additional facts in support of the punitive
damages cl aim W remand the issue of punitive danages to the
circuit court to exercise its discretion in determning the
nature of the hearing on punitive damages and to determ ne

whet her punitive danmages are warranted.
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182 Accordingly, we affirm the decision of the court of
appeals affirmng in part and reversing in part the judgnent and
order of the circuit court.

By the Court.—Fhe decision of the court of appeals is
affirnmed, and the cause is remanded to the circuit court for

further proceedi ngs consistent with this opinion.?®

®3 The court of appeals remanded the cause for consideration
of other issues not involved in this review.
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183 ANNETTE KINGSLAND ZI EGLER, J. (concurring). I
concur, but wite separately on the issue of punitive danmages
because | do not conclude that the circuit court decided the
plaintiff's punitive damages claim solely on the basis of the
facts alleged in the conplaint. In this case, what the circuit
court judge relies upon in making his ruling is not clear. I t
is not clear from the record whether the judge considered the
offer of proof and determned as a matter of l|aw that the
plaintiff could not neet the level of conduct necessary for
punitive damages to be awarded or whether the circuit court
deci ded the issue based upon the evidence presented, i.e., the
pl eadi ngs and WWVAS' s conduct.

84 On one hand, the record is not absolutely clear that
the judge precluded the plaintiff from introducing testinony at
trial on punitive danages because parts of the record indicate
that the plaintiff was to introduce evidence at the two-day
hearing, other than facts established by the conplaint, on al
damages including punitive danages.

185 On February 20, 2006, the circuit court conducted a
notion heari ng. At that hearing, the transcript reflects the

fol | ow ng:

THE COURT: . . . It seens to ne what we are here
to do is to have the plaintiff prove what the danages
are. That seens to ne that's all we are |ooking at.
And, obviously, you have the right to argue based on
what it is that you' ve pled. You have the right to
argue that those damages should include punitive
damages. But I think we are only here for a hearing
on the question of dollars. How many doll ars. So |
don't intend to get into the question of all of the
activity that went on here.
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I'"'m going to assune that the facts that are

alleged in the conplaint are true. I"'m going to
assunme that, and therefore, plaintiff is entitled to
judgnment. The only question is what anmount. How nany

dollars? And I'mgoing to give the plaintiff a chance
to prove that.

[ PLAI NTI FF' S COUNSEL.: ] Your honor, just for ny
clarification, we did plead in the anmended conpl aint,
we did ask for punitive damages.

THE COURT: Al right. |"m going to hear you on
t hat .

[ PLAI NTI FF' S COUNSEL:] Ckay.

186 The circuit court then discussed the fact that the
plaintiff would not need to introduce evidence regarding the
facts that are already admtted by default and that the
defendant would be precluded from arguing that the danmages
should be mtigated. When the answer was stricken, so was the
defense of mtigation of damages. Wiile the circuit court
precluded the parties fromretrying the nerits of the conplaint
for liability purposes, the circuit court did allow the parties
to introduce evidence regardi ng danages. The February 20 record

further reflects the foll ow ng:

THE COURT: . . . The only issue is how many
dollars flow from those facts, how many dollars of
damages? And based on the admtted facts, now

admtted facts in the conplaint, whether they are
entitled to punitive danmages or not.

[ PLAI NTI FF' S COUNSEL: ] But ny understanding of
the law is whether or not sonmeone is entitled to
punitives depends on the circunstances on which the

tort was conmtted. So although the Court is
establishing as given that the tort was commtted, we,
if | understand you correctly, wll be entitled to

present evidence on the circunstances on which the

2
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tort was conmitted to allow us to prove our punitive
damages cl ai m

After further discussion the circuit court stated:

THE COURT: . . . This is a hearing on damages in
a default situation. I'"'m only going to allow the
plaintiff to prove the nunber of dollars involved and,
of course, you can argue from the admtted facts in

the conplaint. The conplaint is deenmed admitted in
all of its aspects. It is deemed adm tt ed. And you
can argue for punitive damages based on that, of
cour se.

187 Accordingly, from this part of the record it appears
that the plaintiff would have his day in court to prove punitive
damages, but the plaintiff was instructed to not be duplicitous
regardi ng facts already proven because of the default.

188 On the other hand, at the two-day trial, it is
apparent that plaintiff's counsel believed that the plaintiff
was precluded, by court order, from introducing Wwtnesses
regarding punitive damages, and the record reflects that the
circuit court judge did not allow such testinony. At that
trial, the plaintiff called two wtnesses: George Kiskunas
testified on accounting matters, and Dr. Rao testified on his
own behalf. Plaintiff's counsel attenpted to introduce an offer
of proof and also asked to present live testinony. When
di scussing evidence being introduced, in the form of docunents

rather than live witnesses, the follow ng transpired:

[PLAINTIFF'S COUNSEL:] . . . It was intended to
be responsive to the Court's ruling that certain forns
of evidence would not be presented at the hearing.

And if | wunderstand the Court's ruling correctly, it
was not so nmuch that punitive damages were an
inmpossibility here. | nean, we |ooked at the |anguage
in the conplaint, and | think the Court's review of

that revealed that, yeah, we're talking about sone
intentional torts here. But what the Court did not
3
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want to do is have us do a hearing on those
allegations. | conpletely respect that, and | want to
be able to provide the information that | feel 1is
essential to support a punitive for exenplary damages
ruling but obviously do not want to violate the
Court's order.

And, Your Honor, in the attachnents here, |[|'ve
got a couple of affidavits. The affidavit | signed
takes, again, docunents that we obtained from WA S
in discovery that | believe support our request for
punitive danmages. And | did not take stuff that
sinply establishes the allegations in the pleadings,
but stuff that aggravates the conduct that 1is
conclusively established in the pleadings to a point
where | think it will show that punitive or exenplary
damages are appropriate. Stuff that we took out,

segnents of deposition where M. Novak tal ks about the
environment at WVA[S] where fraud is tolerated. e
took stuff from M. Ted Frydrych that shows that his
affidavits of forgery that show an identical course of
conduct with the $10,000 thefts for the year preceding
the thefts from David Novak. And we took e-mails sent
by M. Frydrych and Jacque Black to WWA[ S] asking
about the status of the investigation into the thefts
for M. Frydrych's account, and we subnitted responses
by WWA[S] which is essentially, you know, talk to this
person, talk to that person, talk to this person.
Wth increasing desperation M. Frydrych inquired into
the status of the funds and neeting a brick wall.

Finally, we submtted notes from Matt Lucky, the
conpliance manager, his journal entry saying that,
after a conversation with the SCC, the SCC s primary
concern regarding M. Frydrych and the situation wth
WVAS was that WWAS take care of M. Frydrych.

M. Frydrych's affidavit 1is further attached
indicating that he never received any noney to
conpensate him for the loses he suffered as a result
of M. Novak's thefts while he was affiliated wth
VWVAS. Those are all facts. W had M. Frydrych

prepared to conme and testify about that stuff. It's
my understanding the Court didn't want to hear it. W
prepared it in affidavit form |'"d ask the Court to

accept the affidavits as evidence that would establish
our right to punitive and/or exenplary danmages.

4
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89 In response, the circuit court, at the February 27

heari ng, stated:

THE COURT: Well, | think you ve nade a record

It's obvious that |I'm not sure at what point WA S]
decided to batten down the hatches, but it's pretty
obvious that they haven't treated M. Rao very well.
Whet her that gives rise to punitive damages or not is
sonething |'ll hear your argunent about at the
concl usi on. But it's perfectly obvious here that,
just from ny experience with this case, that poor M.
Lanphier here was repeatedly having to cone back to
court and hold his hat in his hand because WWAS []
didn't do what they were supposed to do, and that
happened repeat edl y.

And when there was an investigation or when
counsel for Dr. Rao nmade an inquiry, they inmmediately
turned everything over to lawers and started
screani ng attorney/client privil ege, and t hey
absolutely refused to do anything until this Court had
to grab them by the scruff of the neck and forced them
to do that. | think all of that goes to the question
of whether there are punitive damages, but whether
they are entitled to punitive damages is sonething |

wi |l hear your argunent at the end of the case. There
certainly is sonme evidence in the record, that's for
sure.

Counsel for the defense then sought to clarify what evidence was

in the record and st at ed:

[ DEFENDANT'S COUNSEL:] . . . | previously noved to
strike everything except the deposition testinony
attached to their supplenent to hearing brief, and I

believe all of those docunents fall in the sane
category as we just did Exhibit 10. They are all
hear say. There's no foundation for any of these
docunent s. | don't have a right to cross-examne M.
Frydrych, M. Novak, the other people who generated
t hese docunents attached to the hearing brief. | f
they are making an offer of proof, | understand that,
but if | think she's asking for these docunents to be

admtted into evidence, and they should not be.

THE COURT: | think she is and I'mnot going to.
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[ DEFENDANT' S COUNSEL:] Thank you.

[ PLAINTI FF'' S COUNSEL.: ] Your Honor, just to
clarify. These are docunents. W' ve got the binders
her e. | can show you that these are docunents that
were produced in discovery by WAS. These are WWAS' s
records. W're not surprising them We're just
trying to use the information that — and Lord knows
we' ve worked hard enough to get it. W're just trying
to use the limted tools that we've gathered in this
investigation — it feels |like an investigation to ne
-- in this litigation against them because otherw se
what do we have? W can bring in Dr. Rao and he can
say they were horrible to me, but in punitive danages,
it talks about the need to punish and deter. We can
talk about how horrible they' ve been for many other
peopl e. We've fought tooth and nail for that stuff,
and this Court -- it is relevant Dbecause it 1is
rel evant to show a pattern of conduct, to show intent,
right now nost crucially to us to show the need for
puni tive damages.

THE COURT: | think I can nake sone concl usions
about intent just based on how WWVAS has conducted
itself during this litigation. | really don't think
it's sonething | need, and | do think Counsel is

right. You should have the right to cross-exam ne.

[ PLAI NTI FF' S COUNSEL.: ] Your Honor, can we bring
M. Frydrych in? M. Frydrych is nore than willing to
testify. He hasn't had his day in court yet, and he
won't until the crimnal proceedings. Your Honor,
[co-counsel] is encouraging nme to do the technical
thing and make an offer of proof, but obviously, I
signed this under oath and it's ny offer of proof that
we can establish all the facts set forth in ny
affidavit as well as the affidavit of Frydrych through
his live testinony.

The circuit court responded, "All right. Well, that affidavit

wi |

stand as your offer of proof." The defense then proceeded

with calling its own w tnesses.

190 At the close of trial, when ultimtely deciding

i ssue of punitive damages, the circuit court stated:

t he
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THE COURT: | find further — well, addressing
nmyself to the question of punitive damages. | believe
that M. Fitzpatrick is correct that Section 895.80
has to be construed strictly. | don't — it's

apparent that none of the noney that went from the —-
that was taken fromthe plaintiff went into the pocket
of WMAS other than its enployee, David Novak. | do
not believe that if the district attorney were to
prosecute WVAS for theft, that such a prosecution

woul d be successful because | don't think they can
prove intent. And | do not believe that punitive
damages agai nst WAS in this case would be

appropri at e.

Now, | realize that WVAS has acted in a nanner
which was very clearly designed to obstruct and to
inpede any recovery by the plaintiff and to do
virtually anything it could to cover up the wongs
that had been commtted. And certainly in the course
of this litigation, they have behaved very badly. But
| don't think that |I can from that conclude that the
plaintiff is entitled to punitive damages.

191 The mjority concludes that the ~circuit court
precluded the plaintiff from introducing w tnesses to support
his punitive damages <claim and specifically Ilimted the
plaintiff to the facts alleged in the conplaint. Majority op.,
11969-70, 73. The mjority characterizes the circuit court's

action as if the circuit court decided that it could not—as a

matter of |aw—took outside the conplaint. See mmjority op.,
1966-67. | concur because the record is wunclear that the
circuit court relied solely on the facts of the conplaint. It

is unclear as to whether the circuit court judge relied on the
testinmony presented, the admtted allegations of the conplaint,
and WMAS' s conduct during trial or whether, given the offer of
proof, the circuit court determned that the conduct did not

rise to the level of punitive damages as a matter of |aw
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192 dCearly, a circuit court is not required to conduct a
trial on punitive danmages just because punitive danages are
pled. The statute calls for specific egregious behavior. Ws.
Stat. § 895.043.' Circuit courts are vested with authority to
determ ne whether a punitive damages claim survives to trial.
That determ nation can occur in a variety of ways. Here, we are
not sure what the circuit court did in reaching its conclusion
that punitive damages are not warrant ed.

193 The majority states that a «circuit court should
exercise its discretion in determning the nature of the hearing
on punitive damages and in determ ning whether punitive danmages
are warrant ed. Majority op., T79. | agree. The circuit court

should evaluate the claim for punitive damages and determ ne

whether a trial is warranted. Clearly, not all <clainms for
punitive damages warrant a trial. Here, we affirm the court of
appeal s’ determination, "the <court wmy hold an evidentiary

hearing, consider Rao's offer of proof to determne if an
evidentiary hearing is warranted, or allow Rao an opportunity to
submt additional proof to support his case for punitive danages
before determ ning whether to hold a full evidentiary hearing.”

Rao v. WWA Securities, Inc., No. 2006AP813, wunpublished slip

op., 742 (Ws. C. App. Mr. 29, 2007). The circuit court may

ultimately determine that a trial is appropriate, but it my

! Wsconsin Stat. § 895.043(3), "Standard O Conduct,"
provides that "[t]he plaintiff my receive punitive damages if
evidence is submtted showing that the defendant act ed
maliciously toward the plaintiff or in an intentional disregard
of the rights of the plaintiff."”

8



No. 2006AP813. akz

also determne that the matter can be disposed of short of
trial. The circuit court has full discretion to make that
determ nation on remand.

194 On one hand, the record indicates that the circuit
court gave the plaintiff the opportunity to introduce evidence
at trial and through an offer of proof, but the circuit court
concluded that based on the evidence, the plaintiff was not
entitled to punitive damages. On the other hand, the record
indicates that the plaintiff was precluded from offering
testimony from witnesses who were relevant to the issue of
punitive danmages and that the circuit court reached its decision
wi thout hearing the relevant testinony. Because the circuit
court's decision does not assist us in determning what the
circuit court considered in reaching its conclusion not to award
punitive danages, this case nmust be renanded.

195 However, the mpjority concludes that the circuit court
"erred in deciding the plaintiff's punitive damages cl aim solely
on the basis of allegations in the conplaint and in denying the
plaintiff an opportunity to prove additional facts in support of
the punitive damages claim”™ Mjority op., 9Y80. The record is
not so clear, and thus, | wite separately. Wether the circuit
court relied solely on the conplaint in making its ruling is
subj ect to questi on.

196 As a result, | concur with the mgjority that a record
must be made regarding whether, and to what extent, punitive
damages should be awarded. | would afford the circuit court

judge the flexibility of properly considering that issue as a
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matter of law or after a hearing. | would afford the circuit
court judge the full opportunity to deci de how best to proceed.

197 For the foregoing reasons | concur.

10
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198 DAVID T. PROSSER, J. (di ssenting). The mgjority
hol ds that defendant WWA Securities, Inc. (WAS) waived the
right to jury trial on the issue of damages because of discovery
violations leading to a court-inposed judgnent by default.
Majority op., 9195, 81. It asserts that judgnment by default
under Ws. Stat. 8§ 804.12(2)(a)3. triggers the application of
Ws. Stat. 8§ 806.02, and that all procedures for determ ning
damages under the latter statute are within the discretion of
the circuit court, subject only to review for an erroneous
exerci se of discretion. See mgjority op., 9930, 38, 39-45.
Because the mmjority's decision dimnishes the constitutional
right of jury trial in civil cases and is grounded in a m staken
theory of waiver, | respectfully dissent.

| . | NTRODUCTI ON

199 The issue presented is whether WMAS has the right to a
jury trial on the issue of damages after the circuit court
entered a judgnment by default as a sanction for WMAS s di scovery
violations. WWAS has not challenged the judgnent against it on
the issue of liability, but it contends that the court may not
deprive it of a jury determnation as to danmages. This court
granted WVAS's petition for review because it raised an
i nportant question of constitutional |aw

100 In Wsconsin, the right of jury trial in civil cases
is provided by both the Wsconsin Constitution and the Wsconsin
St at ut es. The Wsconsin Constitution, Article I, Section 5,

decl ares that:

The right of trial by jury shall remain
inviolate, and shall extend to all cases at |aw
W thout regard to the anmount in controversy; but a

1
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jury trial may be waived by the parties in all cases
in the manner prescribed by |aw Provided, however,
that the legislature my, from time to tinme, by
statute provide that a valid verdict, in civil cases,
may be based on the votes of a specified nunber of the
jury, not less than five-sixths thereof.

Wsconsin Stat. 8 805.01 reaffirns the right to jury trial, but

requires that it be clained:

(1) Right preserved. The right of trial by jury
as declared in article I, section 5, of the
constitution or as given by a statute and the right of
trial by the court shall be preserved to the parties
i nviol ate.

(2) Denand. Any party entitled to a trial by
jury or by the court nmay demand a trial in the node to
which entitled at or before the scheduling conference

or pretrial conference, whichever is held first. The
demand may be nade either in witing or orally on the
record.

1101 The right of jury trial in a civil case can be waived.
Wsconsin Stat. 8 805.01(3) inplenents the waiver |anguage in
the constitution by setting out "in the manner prescribed by
| aw' the circunstances constituting waiver. Ws. Const. art. |

8§ 5. Wsconsin Stat. § 805.01(3) states:

(3) Waiver. The failure of a party to demand in
accordance with sub. (2) a trial in the node to which
entitled constitutes a waiver of trial in such node
The right to trial by jury is also waived if the
parties or their attorneys of record, by witten
stipulation filed wth the court or by an oral
stipulation made in open court and entered in the
record, consent to trial by the court sitting w thout
a jury. A demand for trial by jury nade as herein
provided may not be w thdrawn w thout the consent of
the parties.

1102 Subsection (3) uses the term "waiver” in tw different
senses. First, technically, "waiver" is the intentiona

relinqui shment or abandonnment of a known right. See United

States v. (Oano, 507 U S 725, 733 (1993); Johnson v. Zerbst,
2
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304 U. S. 458, 464 (1938). A witten stipulation filed with the
court or an oral stipulation nade in open court, consenting to
trial by the court, constitute waivers in the traditional and
techni cal sense of the term By contrast, a party's failure to
demand a jury trial is, strictly speaking, a "forfeiture,"—that
is, a failure to tinely assert a right. Jdano, 507 U S. at 733,
see also Freytag v. Conmir, 501 U S. 868, 894-95 n.2 (1991)

(Scalia, J., concurring) (distinguishing between waiver and

forfeiture); State . Kelty, 2006 W 101, 1162-63, 294

Ws. 2d 62, 716 N W2d 886 (Abrahanson, CJ., concurring)
(cautioni ng agai nst usi ng "wai ver" and "forfeiture"
i nt er changeabl y).

1103 A slight variation on the kind of "waiver" described
in Ws. Stat. § 805.01(3) is found in Ws. Stat. § 814.61(4),
whi ch provides that if a party fails to pay the jury fee within
the tine permtted to demand a jury trial, "no jury may be
called in the action, and the action nay be tried to the court

without a jury.” See State ex rel. Prentice v. County C. of

M | waukee County, 70 Ws. 2d 230, 239, 234 N.W2d 283 (1975).

This subsection <creates a wuniform rule supplenenting the
requi renents for any party to demand a jury trial. It provides,
in essence, that a demand for trial by jury in a civil case is
not perfected or not conplete if the jury fee is not paid.

1104 These forns of "waiver" are not the only ways that a
party can surrender the constitutional right of jury trial.
Looking to the default judgnent statute, a civil defendant gives
up the right to a trial of any sort "if no issue of law or fact
has been joined and if the tinme for joining issue has expired,"”

3
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Ws. Stat. 8§ 806.02(1), or if "a defendant fails to appear in an
action," Ws. Stat. 8§ 806.02(3), or if a defendant who has
appeared in an action "fails to appear at trial." Ws. Stat
§ 806. 02(5). These defaulting actions by a party nmay be
characterized as either forfeiture or waiver, depending upon the
party's state of m nd.

105 In short, a party can surrender the right of civil
jury trial by intentionally relinquishing the right or by
failing to assert the right, both comng under the generic
headi ng of "waiver."

1106 When a circuit court takes away a party's right of
jury trial, however, the court's action must be explained and
def ended on ot her grounds.

1107 For instance, this court has determned that a circuit
court may ent er sunmary j udgment agai nst a party,
notw thstanding the party's persistent demand for a jury trial
"if the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |law "

Ws. Stat. 8§ 802.08(2); see Eden v. La Crosse Lutheran Hosp., 53

Ws. 2d 186, 192, 191 N.wW2d 715 (1971).

1108 A sunmary judgnent that deprives a party of a jury
trial is clearly not grounded in principles of waiver or
forfeiture. Summary judgnment is grounded on the wunrelated
principle that a jury is unnecessary—+n certain cases—+f there
are no genuine issues of material fact and only |egal issues
wi Il decide the outcone. In these circunstances, this court's

4
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rules of civil procedure authorize circuit judges to deny a
party the right of jury trial.?

1109 The mgjority's holding in the present case provides
additional authority for circuit judges to take away a party's
right of jury trial. The majority relies on Ws. Stat.
§ 804.12(2)(a)3., which permts «circuit courts to render
judgment by default as a discovery sanction against a
di sobedi ent party. Majority op., 9115, 81. This authority must
be grounded in some principle other than waiver or forfeiture or
the absence of disputed facts, for these principles are
i nappl i cabl e. A circuit court's decision to inpose a sanction
that deprives a party of a constitutional right ought to require
standards that are susceptible to neaningful review The
proposition that a party deprived of a constitutional right by
sanction has intentionally relinqui shed t hat right is
intellectually bankrupt because it elimnates the need for
standards governing the judicially inposed deprivation. If a
circuit court were to use Ws. Stat. § 804.12(2)(a) to inpose
significant costs on a defendant (for instance, all the
plaintiff's attorney fees) instead of rendering a judgnment by
default, | hope this court would not try to explain the sanction

in terns of "waiver."

' My reservations about the use of sumary judgnent to
deprive a party of trial by jury my be found in: Trinity
Evangelical Lutheran Church and School -Freistadt v. Tower Ins.
Co., 2003 W 46, ¢91171-86, 261 Ws. 2d 333, 661 N WwW2d 789
(Prosser, J., dissenting); Steven V. v. Kelley H, 2004 W 47,
1963-100, 271 Ws. 2d 1, 678 NWwW2d 856 (Prosser, J.,
di ssenting); and Walworth County DHSS v. Andrea L.O, 2008 W
46, 9159-68, = Ws. 2d __ , 749 N W2d 168 (Prosser, J.,
concurring).
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1110 When this court endorses a rule permtting judges to
take away a party's constitutional right of jury trial, it nust
enunciate a clear and conpelling rationale for that rule, plus
standards for its application, so that the rule is not easily
enpl oyed or terribly abused. This the majority opinion fails to
do.

1111 The majority opi ni on obf uscat es W s. St at .
§ 805.01(3), the jury trial waiver statute. The reason for this
obfuscation is obvious. Any traditional view of either waiver
or forfeiture is inconsistent with the facts of this case.
Section 805.01(3) does not provide for waiver here because WAS
has not (1) failed to tinely demand a jury trial; or (2)
stipulated to trial without a jury.

1. THE MAJORITY OPI NI ON

1112 Because the future of an inportant constitutional
right is at stake, the majority opinion nust be carefully
scruti ni zed. The mpjority asserts that WWAS "waived its right
of trial by jury in the manner set forth in Ws. Stat. 88 (Rule)
804.12(2) and 806.02." Mjority op., 115, 8L1.

1113 The majority explains that a party may waive a trial
by jury on the issue of danages "in the manner prescribed by
law.”™ Majority op., f17. Thus, the question, in the majority's
view, is whether the defendant waived its right of trial by jury
in the manner prescribed by law, that is, "whether by failing to
conply wth +the circuit court's discovery orders and by
incurring a judgnment by default as a sanction, the defendant has
wai ved its state constitutional right of trial by jury in the
manner prescribed by law. " [d., 930.

6
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1114 There is no dispute that Ws. Stat. 8§ 805.03 reads in
part:

For failure of any . . . party to conply with the
statutes governing procedure in civil actions or to
obey any order of court, the court . . . nmay make such
orders in regard to the failure as are just, including
but not I|imted to orders authorized wunder s.
804.12(2) (a).

Wsconsin Stat. 8 804.12(2)(a) reads in part:

(2) Failure to conply wth order. (a) If a
party . . . fails to obey an order to provide or
permt discovery . . . the court in which the action

is pending may make such orders in regard to the
failure as are just, and anong others the foll ow ng:

3. An order striking out pleadings or parts

thereof, or staying further proceedings wuntil the
order is obeyed, or dismssing the action or
proceeding or any part thereof, or rendering a

j udgnent by default against the disobedient party.

115 The majority cites cases in which circuit courts have
rendered a judgnent by default against a disobedient party as a
di scovery sanction under Ws. Stat. 8 804.12(2)(a). Majority
op., T41 n.31; see Mdwest Developers v. Goma Corp., 121

Ws. 2d 632, 634, 642-43, 649, 360 N.W2d 554 (Ct. App. 1984);
Kerans v. Manion Qutdoors Co., Inc., 167 Ws. 2d 122, 130, 482

NW2d 110 (C. App. 1992): Smith v. GColde, 224 Ws. 2d 518,

525, 528, 592 N Ww2d 287 (C. App. 1999); see also Hudson

Diesel, Inc. v. Kenall, 194 Ws. 2d 531, 535 NW2d 65 (Ct. App.
1995).

1116 In several of these cases, the court of appeals noved
i medi ately, without analysis, to apply Ws. Stat. 8§ 806.02—the

default judgnent statute—as though it were axiomatic that
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"judgnment by default"™ under Ws. Stat. § 804.12(2)(a)3. is the

sane as "default judgnment"™ wunder Ws. Stat. § 806.02. The
majority eagerly repeats this procedure. The majority sinply
st at es: "Wsconsin Stat. 8§ (Rule) 806.02 governs default

judgments.” Majority op., f32.

1117 The mjority ultimately concl udes: "[T] he clear
inplication of the rule and the case law applying the rule is
that by engaging in conduct that results in a default judgnment

the defendant has waived its right of trial by jury in the

manner prescribed by Ws. Stat. 8§ (Rule) 806.02." WMjority op.

139 (enphasi s added).
1118 There are several problems wth the majority's
anal ysi s.
A
1119 The first problemwith the majority's analysis is that
it fails to acknow edge that the sem nal case applying Ws.
Stat. 8 804.12(2)(a) to effect judgnent by default does not

utilize the doctrine of waiver. The M dwest Devel opers case

relies on a conpletely different principle. It | ooked to Hauer

v. Christon, 43 Ws. 2d 147, 168 N W2d 81 (1969), which

explained that a trial court's inherent power to strike a
defendant's pleading is grounded "upon the necessity of the
court to maintain the orderly admnistration of justice and the

di spatch of its business.” M dwest Devel opers, 121 Ws. 2d at

643 (quoting Hauer, 43 Ws. 2d at 150-51).

1120 The M dwest Devel opers court went on to explain that

the circuit court's decision to render judgnent by default was
"discretionary" and that a court abuses its discretion if it

8
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m sapplies or msinterprets the |aw M dwest Devel opers, 121

Ws. 2d at 650.

121 In the Kerans case, the court stated:

The decision is discretionary with the trial court.
W review for abuse of that discretion. A court
properly exercises its discretion if it examnes
rel evant facts, applies a proper standard of |aw and

using a denonstrated rational process, reaches a
concl usion that a reasonabl e judge could reach

Kerans, 167 Ws. 2d at 130 (citations omtted).

122 In Smith v. CGolde the court restated the standard of

review "W review a trial court's decision to enter a default
j udgnment under the erroneous exercise of discretion standard.”
224 Ws. 2d at 525 (citation omtted). Then, it reasoned that
to enter a judgnent by default as a sanction, "the trial court
must determine that the 'nonconplying party's conduct s
egregious or in bad faith and without a clear and justifiable
excuse.'" Smth, 224 Ws. 2d at 526 (quoting Hudson Diesel, 194
Ws. 2d at 542).

1123 These statenments about judicial discretion to maintain
the orderly adm nistration of justice enbody a starkly different
rationale from the mgjority's theory of defendant "waiver." A

court's discretionary decision to deny the right of jury tria

as a sanction is substantially different from a defendant's
intentional relinquishment of that right or failure to assert
that right. The first situation focuses on decision-nmaking by
the court while the second situation focuses on decision-naking

by the defendant.

1124 The nmmjority's theory of waiver departs from black

letter Wsconsin |aw For instance, in Mlas v. Labor
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Associ ation of Wsconsin, Inc., 214 Ws. 2d 1, 571 N W2d 656

(1997), the court stated:

This court has defined waiver as the "voluntary
and intentional relinquishment of a known right" and
has stated that "intent to relinquish [the right] is

an essential elenment of waiver." Von Unl .
Trenpeal eau County Miut. Ins. Co.,] 33 Ws. 2d [32,]
37, 146 N W2d 516 [1966]. The waiver doctrine
focuses on the intent of the party agai nst whom wai ver
is asserted. It is not necessary, however, to prove
that the party had an actual intent to waive. See

Attoe v. State Farm Mut. Auto. Ins. Co., 36 Ws. 2d
539, 545, 153 N W2d 575 (1967). "[T]he intent to
waive nmay be inferred as a matter of law from the
conduct of the parties.” Nel son v. Caddo-Texas Ql
Lands Co., 176 Ws. 327, 329, 186 N.W 155 (1922).

Mlas, 214 Ws. 2d at 9-10 (enphasis added) (footnote omtted)

(brackets in original).
1125 The Mlas court's definition and discussion are
consistent with this court's prior explanations of the doctrine

of waiver.? The Mlas court's definition is also consistent with

> See, e.g., CGonzalez v. City of Franklin, 137 Ws. 2d 109,
128- 129, 403 N.W2d 747 (1987) (defining waiver as a "voluntary
and intentional relinquishnent of a known right" and noting that
"[i]ntent to waive is regarded as an essential elenment of
wai ver" (citations omtted)); Bank of Sun Prairie v. Opstein, 86
Ws. 2d 669, 681, 273 N.W2d 279 (1979) ("Waiver is defined as a
voluntary and intentional relinquishment of a known right.
Intent to waive is an essential elenent of waiver." (citations
omtted)); Enployers Ins. of \Wausau v. Sheedy, 42 Ws. 2d 161,
166, 166 N W2d 220 (1969) ("A waiver is the intentional
relinqui shnent of a known right." (citation onmtted)); Davies v.
J.D. Wlson Co., 1 Ws. 2d 443, 466, 85 N W2d 459 (1957)
("Waiver is defined as voluntary and intentional relinquishnment
of a known right."); Swedish Am Nat'l Bank of M nneapolis v.
Koeberni ck, 136 Ws. 473, 479, 117 N.W 1020 (1908) ("A waiver
is the intentional relinquishnent of a known right." (citation
omtted)); Mnroe Water Worrks Co. v. Cty of Mnroe, 110 Ws.
11, 22, 85 NW 685 (1901) ("A waiver is the intentional
relinqui shment of a known right." (citation omtted)).

10
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t he common understanding of what the term "waiver" neans, based
on definitions found in | egal dictionaries.?

126 In Chevron Chemcal Co. v. Deloitte & Touche, 176 WSs.

2d 935, 501 N.wW2d 15 (1993) (Chevron 1), the circuit court

entered judgnent for the plaintiff, notwithstanding a jury

verdict for the defendant. ld. at 944-45. The court did so as
a sanction for attorney m sconduct. Id. at 944. The court
expl ai ned:

Sanctions for attorney msconduct both penalize
the offender and deter future m sconduct. Nat i onal
Hockey League v. Met[ropolitan] Hockey Cub[, Inc.],
427 U.S. 639, 643 (1976); Johnson [v. Allis Chalners
Corp.], 162 Ws. 2d [261,] 282-83[, 470 N W2d 859
(1991)]. The authority to inpose sanctions is
essential if circuit courts are to enforce their
orders and ensure pronpt disposition of |awsuits.

Chevron |, 176 Ws. 2d at 946.

127 Although the Chevron | <case involved a sanction

i nposed after a jury trial, not a sanction for discovery
violations, the court did not try to rationalize its sanction as

sone sort of "waiver" by the defendant.

3 Black's Law Dictionary defines "waiver" as "[t]he
vol untary relinquishment or abandonnment—express or inplied—ef
a legal right or advantage.” Black's Law Dictionary 1574 (7th
ed. 1999).

Anot her | egal dictionary defines "waiver”™ as "[t]he
i ntentional rel i nqui shnent of a known right, claim or
privilege." Ballentine's Law Dictionary 1356 (3d ed. 1969)
(citing Phillips v. Lagaly, 214 F.2d 527 (10th Cr. 1954); Smth
v. Smth, 51 NW2d 276 (Mnn. 1952)). Yet another | egal
dictionary defines "waiver" as "[t]he intentional relinquishnment
of a known right." 3 Bouvier's Law Dictionary and Concise

Encycl opedi a 3417 (8th ed. 1914) (citing Lehigh Valley R Co. wv.
Provi dence Wash. Ins. Co., 172 Fed. 364 (2nd G r. 1909)).

11
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1128 Here the majority adopts a waiver theory at odds wth
precedent so that judicial deprivation of the constitutiona
right of jury trial appears to mesh with the waiver |anguage of
the state constitution. Ws. Const. art. |, § 5. This theory
neatly avoids the constitutional question, shifts the focus from
the court's decision-making to the defendant's decision-naking
and significantly alters review of circuit court action. It is
not correct.

B

1129 The second problem with the mjority's analysis is
that there is no formal or |ogical |inkage between the phrase in
Ws. Stat. 8§ 804.12(2)(a)3., authorizing "judgnment by default™
against a disobedient party, and Ws. Stat. § 806.02, the

default judgnment statute. In Chevron Chemical Co. v. Deloitte &

Touche, 207 Ws. 2d 43, 557 NNW2d 775 (1997) (Chevron Il), this

court recognized that default as a sanction is "not a typica

default judgnent case.” 1d. at 48. The Chevron Il court noted

that "issues of fact and law were joined and the defendant

appeared at trial." 1d. Thus, the Chevron Il court determ ned

that the default sanction was "not governed by § 806.02." | d.

(enmphasi s added).

1130 The present case, involving another judicial sanction,
also is not a typical default judgnent case. The defendant did
not forgo the right of trial by jury by failing to answer the
conplaint or failing to appear in court. The circuit court took
away the right and entered judgnent as a sanction. It would
appear self-evident that the entry of judgnent by default on

these facts should be treated and reviewed differently from a

12
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default judgnent entered on the basis of a defendant's failure
to answer the conplaint.
C
1131 The third problem with the nmgjority's analysis cones
from a close examnation of Ws. Stat. § 806.02. Car ef ul
exam nation reveals why the statute does not govern judgnents by
default in sanction cases.
1
1132 Subsection (1) reads: "A default judgnent nay be
rendered as provided [in sub. (1)] if no issue of law or fact

has been joined and if the tinme for joining issue has expired."

Ws. Stat. § 806.02(1). In a sanction case, a sanctioned
defendant is very likely to have joined issue by filing an
answer to the conplaint. The circuit court's decision to strike

an answer is materially different from a defendant's failure to
file an answer. To wutilize subsection (1), the court nmnust
disregard the historical fact that the defendant answered the
conpl ai nt.
2
1133 Subsection (2) provides: "After filing the conplaint
and proof of service of the sunmons on one or nore of the

defendants and an affidavit that the defendant is in default for

failure to join issue, the plaintiff may nove for judgnent

according to the demand of the conplaint.” Ws. Stat.
§ 806.02(2) (enmphasis added). In this case, the plaintiff did
not nmove for judgment with an affidavit averring that WVAS was

in default for failure to join issue. On April 22, 2005, the

plaintiff noved to strike WWAS s pleadings as a discovery

13
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sanction. This was not a 8§ 806.02 notion. It was a Ws. Stat.
§ 804.12(2)(a)3. notion.
3

1134 Subsection (2) also provides that: "If the amount of
nmoney sought was excluded from the denmand for judgnent, as
required wunder s. 802.02(1m), the court shall require the
plaintiff to specify the anobunt of noney clainmed and provide
that information to the court and to the other parties prior to

the court rendering judgnent." Ws. Stat. 8§ 806.02(2) (enphasis

added) . That did not happen here. On Novenber 4, 2005, the
circuit <court issued a nmenorandum and order striking the
pl eadi ngs and granting default judgnment against WVAS pursuant to
§ 806.02. On Novenber 28, 2005, the court signed a formal order
that said in part: "Default judgnment is entered against WVAS in
favor of Plaintiff." A hearing on danages was not held until
February 27-28, 2006, nearly four nonths |ater.

1135 Subsection (3), |Iike subsection (2), appears to
require proof "before entering a judgnent agai nst such
defendant." Ws. Stat. 8§ 806.02(3) (enphasis added).

136 In short, the circuit court may have acted correctly
in entering j udgment by def aul t under W s. St at .
§ 804.12(2)(a)3., but it did not follow the provisions of Ws.
Stat. § 806.02. If the majority insists upon the applicability
of 8§ 806.02, it cannot conclude that the circuit court correctly

foll owed that statute.?

* For discussion of Ws. Stat. § 806.02(2), see Stein v.
IIlinois State Assistance Conmm ssion, 194 Ws. 2d 775, 782, 535
N.W2d 101 (Ct. App. 1995).

14
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4

1137 Subsection (2) further provides: "If proof of any fact
is necessary for the court to give judgnment, the court shall
receive the proof." Ws. Stat. 8 806.02(2) (enphasis added).
Subsection (5) provides in part: "If proof of any fact is
necessary for the court to render judgnent, the court shal
receive the proof." Ws. Stat. § 806.02(5) (enphasis added).

1138 The Judicial Council Conmttee's Note to Ws. Stat.
§ 806.02 from 1977 reads in part:

Sub. (5) has been nodified to allow a judge in a
default judgnent matter to receive rather than
mandatorily hear the proof of any fact necessary for a

court to render judgnent. This change allows a judge
the option of in-chanber consideration of affidavits
presented by attorneys. Under the present |[|anguage

the time of the judge may be taken up in open court
heari ng proof presented by the attorney orally whereas
proof submtted by the attorney in the form of
affidavits may be just as conpetent and trustworthy.

Judicial Council Commttee's Note, 1977, 8§ 806.02, Stats.
(enphasi s added).

1139 The Judicial Council Note from 1981 indicates that the
identical change had been nmade to subsection (2). Judi ci al
Council| Note, 1981, § 806.02, Stats.

9140 These proof by affidavit provisions are nmuch easier to
justify when a party has, in fact, defaulted, that is, when a

party has consciously given up the right to a trial either by a

jury or by the court. These provisions are very difficult to
justify if the right of trial by jury has been taken away as a
sanction, because the court's decision to inmpose a sanction
woul d arguably give the court the right to skip a tinme-consum ng

heari ng on damages altoget her
15
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141 Taking points B and C together, there is no |inkage
bet ween "judgnent by default"” under Ws. Stat. 8 804.12(2)(a)3.
and "default judgnent"” wunder Ws. Stat. 8§ 806.02. A close
exam nation of 8§ 806.02 makes it clear that this statute does
not govern "judgnment by default"” inposed as a sanction
Consequently, the majority's reliance upon Wsconsin precedent
under 8§ 806.02 and federal cases under Federal Rule of GCivil
Procedure 55 is not on point.°®

D

142 The fourth problem with the mjority's analysis is
that it overlooks critical precedent circunscribing a court's
right to strike pleadings as a sanction. This court has held

that the trial court has an inherent power to dismss a
conplaint and also to strike an answer and grant a default

judgrment, but . . . the exercise of the power is limted by the

requi renent of due process of the fourteenth anendnent of the

United States Constitution.” Hauer, 43 Ws. 2d at 154 (enphasis
added) . Denial of a party's demand for trial by jury at the
same tinme judgnent by default is granted underscores the need
for sound discretion that satisfies the requirenments of due

process.

> The mmjority opinion quotes a decision from the Fifth
Crcuit: "Assumng that [the party] had the right to a jury
trial he waived that right when he purposefully chose not to
answer the suit and tinely request such a trial."™ Myjority op.
148 (quoting Dierschke v. O Cheskey, 975 F.2d 181, 185 (5th Cr
1992)) (enphasis added).

This authority 1is not applicable; WHAS answered Rao's
anended conpl ai nt on June 2, 2005.
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1143 In G pson Lunber Co. v. Schickling, 56 Ws. 2d 164,

201 N W2d 500 (1972), the court applied this due process

principle to a discovery case:

Wiile sec. 885.11(5), Stats.,[®] does not
specifically refer to a refusal to produce docunents
under subpoena duces tecum which seens to be the nmain
ground upon which the trial court struck the
answer, . . . we consider the section to be broad
enough to enbrace the failure to obey such a subpoena
used with a discovery exam nation

The constitutionality of statutes simlar to sec.
885.11(5), Stats., has been considered and upheld
providing the «court exercising the power renains
within the bounds of due process of law. Three nmgjor
cases have laid down guidelines.[] These cases were
reviewed in Hauer v. Christon, 43 Ws. 2d 147, 168
N.W2d 81 [1969], and the teaching is that a judge may
strike an answer for nonconpliance within the bounds
of due process when the evidence withheld relates to
an essential elenent of the defense so as to warrant a
presunption of lack of nerit and the disobedience is
not the result of an inability on the part of the
def endant to perform

Id. at 168-69 (enphasis added) (footnote omtted).
1144 Both Hauer and G pson predate this court's adoption of
the Wsconsin Rules of Civil Procedure. However, the procedure

rules include Ws. Stat. § 805.01(1), which reads: "Right

® Wsconsin Stat. § 885.11(5) currently reads: "Striking out
pl eadi ng. If any party to an action or proceeding shall
unlawfully refuse or neglect to appear or testify or depose
therein, either within or without the state, the court may,
al so, strike out the party's pleading, and give judgnent against
the party as upon default or failure of proof." The current
subsection is virtually identical to the subsection when G pson
Lunber Co. v. Schickling, 56 Ws. 2d 164, 201 N.W2d 500 (1972),
was deci ded.

" The court cited Societe Internationale Pour Participations
| ndustrielles Et Comerciales, S. A v. Rogers, 357 US. 197
(1958), Hammond Packing Co. v. Arkansas, 212 U. S 322 (1909),
and Hovey v. Elliott, 167 U S. 409 (1897).
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preserved. The right of trial by jury as declared in Article |
Section 5, of the constitution or as given by a statute and the

right of trial by the court shall be preserved to the parties

inviolate." Ws. Stat. § 805.01(1) (enphasis added). Thi s
| anguage is stronger than the |anguage in Article I, Section 5.
Moreover, the rules of civil procedure were adopted under Ws.
Stat. 8§ 751.12, which adnoni shes the court that its rules "shall
not abridge . . . or nodify the substantive rights of any
litigant."” Thus, the rules of civil procedure cannot be held to
dimnish a party's rights to due process or trial by jury from
what they were before the adoption of the civil procedure rules.
[11. W SCONSI N PRECEDENT
1145 Before attenpting to articulate standards for circuit

courts that inpose sanctions that deprive a party of trial by

jury, it my be wuseful to examne additional Wsconsin
pr ecedent .

1146 The relevant portions of Article |, Section 5 have
been part of the Wsconsin Constitution since 1848. Qur
constitution has always provided that, "The right of trial by

jury shall remain inviolate, and shall extend to all cases at
law without regard to the anmount in controversy;, but a jury
trial nmay be waived by the parties in all cases in the nmanner
prescribed by law" Ws. Const. art. |, 8 5. From the
beginning, judges and legislators have westled wth the
guestion of how to waive the right of jury trial.

1147 In Leonard v. Rogan, 20 Ws. 568 (1866), this court

reviewed a dispute over a conveyance of real estate. One
guestion was whether the defendant, Ms. Rogan, was entitled to

18
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atrial by jury. 1d. at 568-71. The court stated that "[i]n an
action at law, the defendant is entitled to a trial by
jury . . . unless she has waived it." Id. at 571. The court
concluded that Ms. Rogan had waived her right of jury trial
because the record revealed that the action proceeded to trial
before the judge alone, wthout objection. Id. "[I]n other
words . . . the parties consented to that node of trial." 1d.
(enmphasi s added). "If the defendant had demanded a trial by
jury, as she m ght have done, . . . the question would have been
very different." 1d.

1148 In another case, Hone Insurance Co. vVv. Security

| nsurance Co., 23 Ws. 171 (1868), the court determined that it

was too late for the defendant to object to a non-jury trial
when it voluntarily waived the right to trial before a court and
jury by stipulating in witing to trial before a referee. Id.
at 175. The court noted that while the "legislature has not
attenpted to conpel the parties to submt to a trial by referees
in actions of this nature," id. at 174, the statute at issue

provided that "all or any of the issues in this action, whether

of fact or of law, or both, nmay be referred, upon the witten

consent of the parties.”™ I1d. at 174. The court explained that

the parties "may waive their right under the constitution to
have the [dispute] heard and determined by the courts and juries
of the country." Id. The court held that it was not
"inconpetent” for the legislature to pass such |aws, because the
"validity of the transaction"” depended "entirely on the wll of

the parties.” I|d.
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1149 In Woster v. Weyh, 194 Ws. 85, 216 N W 134 (1927),

the defendant clained he was deprived of his right to trial by
jury. Id. at 89. The court's response: "The right he had to
such trial by jury was one that may be waived. It was clearly
wai ved in this case by appellant proceeding to trial without in
any manner calling the nmatter to the attention of the court or
suggesting that a trial by jury on this issue was desired or
demanded. " Id. at 91-92 (citations omtted).

1150 These cases supplenent Wsconsin statutes of |ong
standing that have explained how to waive a jury trial. For

i nstance, Section 2862 of the Revised Statutes of 1878 stated:

Trial by jury my be waived by the several
parties to an issue of fact in actions on contract,
and with the assent of the court in other actions, in
the foll ow ng manner:

1. By failing to appear at the trial.

2. By witten consent, in person or by
attorney, filed with the clerk.

3. By oral consent in open court, entered in
t he m nutes.

Ws. Stat. ch. 128, § 2862 (1878) (enphasis added). This text
remai ned intact until January 1, 1936.

151 In 1935 the court revised then-existing Ws. Stat.
§ 270.32 (1935) to read: "Jury trial, how waived. Trial by jury
may be waived by the several parties to an issue of fact by
failing to appear at the trial; or by witten consent filed with
the clerk; or by consent in open court, entered in the mnutes."
S. . Oder, 217 Ws. v, ix (eff. Jan. 1, 1936). Apart from

short-lived revisions in the md-1940s, see Petition of Doar,

248 Ws. 113, 21 NW2d 1 (1945), this language stated the |aw
20
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until the court revised the rules of civil procedure in 1975
effective in 1976.

1152 These statutes and cases denonstrate that waiver of
the constitutional right of jury trial in civil cases has
historically tracked traditional principles of waiver or
forfeiture: affirmative or consensual action by one or nore of
the parties to surrender the right, or obvious failure by any
party to assert the right. The steadfast maintenance of true
wai ver and forfeiture principles underlies the inportance of the
ri ght being waived.

1153 W sconsin precedent honors the right of jury trial.

In Schmdt v. Riess, 186 Ws. 574, 203 N.W 362 (1925), this

court observed:

Jurors are obtained from the various walks of life

with various degrees of know edge and experience and
with various interests, and, it nust be assunmed and
admtted, with certain prejudices. . . . Unconsci ous
prejudices exist with some in favor of the plaintiff,
and with others in favor of the defendant. But after
conceding all of these various elenments that enter
into the make-up of the personnel of the jurors and of
the jury, it is largely designed that the average
judgnment of twelve nmen and wonmen chosen from the
citizenship of the community in which the parties

reside will nmeet the requirenents of justice, and that
a verdict of the jury will be a true and just one.
Id. at 579- 80.

154 Schm dt was a case in which the anpbunt of danages was

at issue. The court noted that "[t]he assessnent of damages in

a personal injury case presents a mtter . . . which s
peculiarly within the field of a jury to determne." ld. at
579. In DeKeyser v. M| waukee Autonobile Insurance Co., 236

Ws. 419, 431, 295 N W 755 (1941), this court made a stronger
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statenent that "assessnment of damages is solely a jury

function.” Again in Schultz v. Mller, 259 Ws. 316, 327, 48

N.W2d 477 (1951), the court said "[t]he award of damages is
within the province of the jury." Many additional cases could
be cited.

155 In sum "[t]he parties to an action are entitled to a
jury trial on all issues of fact, including that of damages."

Jennings v. Safeguard Ins. Co., 13 Ws. 2d 427, 431, 109

N. W2d 90 (1961) (citing Ws. Const., art. |, § 5).
| V. STANDARDS

1156 The challenge in this case is to reconcile the
judicial holdings that eloquently articulate the inportance of
trial by jury for deciding issues of fact, including the issue
of damages, with the clear precedent that courts have authority
to strike out pleadings or parts thereof and render a judgnent
by default when a defendant fails to conply with a court order.

1157 In Johnson v. Allis Chalnmers Corp., 162 Ws. 2d 261,

470 N.W2d 859 (1991), this court discussed judicial authority,
both statutory and inherent, to sanction parties "for failure to
prosecute, failure to conply with procedural statutes or rules,
and for failure to obey court orders.” Id. at 273-74.
Appropriate sanctions under Ws. Stat. 8§ 804.12, the court said,
i nclude orders that designated facts be taken as established as
well as orders that refuse the delinquent party the right to
support or oppose designated clainms or defenses, or that strike

out pleadings or parts of pleadings, or that render judgnment by

default. 1d. at 274.
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1158 The court, speaking through Justice WIIliam Bablitch

made these telling observations:

The latitude circuit courts in Wsconsin have to
dism ss actions as a sanction is denonstrated by sec.
805.03, Stats., which permts dismssal whenever a
party fails "to obey any order of the court."”
Al though this |anguage could be viewed as permtting
di sm ssal for nonconpl i ance wth even trivial
procedural orders, closer examnation of the statute
reveals that the court may only inpose such orders "as
are just."” Fur t her nor e, the Judici al Counci |
Commttee's Note . . . enphasizes that "[Db]ecause of
t he harshness of the sanction, a dism ssal under this
section should be considered appropriate only in cases

of egregious conduct by a clainmant."” Qur case |aw
establishes that dismssal is inproper, 1i.e. not
"just," wunless bad faith or egregious conduct can be

shown on the part of the nonconplying party.

Johnson, 162 Ws. 2d at 274-75 (citations omtted) (brackets in
original). The court added that dismssal is a sanction that
should rarely be granted and is appropriate only in cases of

egregi ous conduct. Id. at 275 (citing Trispel v. Haefer, 89

Ws. 2d 725, 732, 279 N.W2d 242 (1979)).

1159 Striking a defendant's pleadings is roughly equival ent

to dismssing a plaintiff's case and should be subject to

simlar standards. The follow ng standards may be useful.

160 First, to strike a party's pleadings as a sanction, a
circuit court nust show that the nonconplying party's conduct
was "egregious or in bad faith and wthout a clear and
justifiable excuse." Smth, 224 Ws. 2d at 526 (internal

guotation marks and citation omtted); see also Schultz v.

Sykes, 2001 W App 255, 19, 248 Ws. 2d 746, 638 N. W2d 604

(citing cases).
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1161 Second, the decision to enter default judgnent as a

sanction "ought to be the last resort.” Adol ph Coors Co. .

Movenent Agai nst Racism and the Klan, 777 F.2d 1538, 1542 (11th

Cr. 1985). Some federal <courts consider it an "abuse of
di scretion” to inpose judgnent by default "if |ess draconian but
equal ly effective sanctions" are available. [d. at 1543 (citing
cases).

1162 Third, the entry of judgnent by default as a sanction
must conply with due process. This consideration was di scussed
in Dubman v. North Shore Bank, 75 Ws. 2d 597, 249 N . W2d 797
(1977):

This court has held that there is an inherent power to
strike pleadings in a proper case.

Defendant clains that the order . . . inposes
sanctions for contenpt of court. If so, it is
appeal abl e. However, both Hauer v. Christon and
G pson Lunber Co. v. Schickling . . . hold that the
sanction of striking a pleading nmay not be exercised
as a contenpt penalty. The power can be exercised

when evidence is wthheld which relates to an
essential elenment of the defense so as to warrant a
presunption of fact that the defense has no nerit. |If
i nposed solely for failure to obey court orders,
wi t hout evidence warranting a finding of no nerit or
bad faith, t he sanction of striking a
pleading . . . denies due process of |aw

Dubman, 75 Ws. 2d at 600-01 (enphasis added) (citations

omtted).?®

8 "IT)here are constitutional linmtations upon the power of
courts, even in aid of their own valid processes, to dismss an
action without affording a party the opportunity for a hearing
on the nmerits of his cause." Societe Internationale, 357 US
at 209.
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1163 Fourth, a circuit court nust have discretion to narrow
the focus of a danages hearing if the narrowing is "just"” to the
plaintiff. Striking a defendant's answer will normally settle
the issue of the defendant's liability. In this case, however,
when the circuit court struck the defendant's answer it nade the
defendant Iliable for: (1) vicarious Iliability for WAS s
enpl oyee's  unl awf ul acts  of conver si on; (2) i ntentional
m srepresentation; (3) strict responsibility msrepresentation;
(4) negligent msrepresentation; (5) breach of fiduciary duty;

(6) negligence; (7) breach of the inplied duty of good faith in

performance of a contract; and (8) breach of contract. See
majority op., T9. Imposing liability on eight different causes
of action conplicated the task of determ ning danages. The
clainms appear to be inconsistent. A court should have the

ability to narrow the issues for a damages heari ng.

1164 Fifth, striking a defendant's answer does not settle
the amount of conpensatory damages.® The ampunt of conpensatory
damages renmmins an open question that requires proof of
addi tional facts. The burden of proving the amount of danmages
remains with the party entitled to judgnent.

1165 In Apex Electronics Corp. v. GCee, 217 Ws. 2d 378,

380, 577 N.W2d 23 (1998), this court stated that a circuit
court entering a default judgnent on a punitive danages claim
must nake inquiry beyond the conplaint to deternmine the merits

of the punitive damages claim and the anmount of punitive

® See U.S. for the Use of MCO Constr., Inc. v. Shipco Gen.,
Inc., 814 F.2d 1011, 1014 (5th Cr. 1987) (interpreting Federal
Rul e of Civil Procedure 37(b)).
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damages, if any, to be awarded. The court's analysis is equally
applicable to a plaintiff who seeks unliquidated conpensatory

damages. Id. at 387-88; see also Gaertner v. 880 Corp., 131

Ws. 2d 492, 505-06, 389 N.W2d 59 (Ct. App. 1986).

1166 Because judgnment by default pursuant to Ws. Stat.
8§ 804.12(2)(a)3. is not governed by Ws. Stat. § 806.02, Chevron
I, 207 Ws. 2d at 48, this court cannot rely on pronouncenents
in 8 806.02 cases that the court has the prerogative either to
hold a hearing or inquiry on damages or to receive proof by
affidavit. This court nust decide how to determ ne damages when
judgment by default is the result of judicial sanction, rather
than wai ver. It should not automatically conclude that a
circuit court my disregard a defendant's demand for a jury
trial to decide the issue of danages when that factual issue
remains in dispute. Pointing to 8 806.02 for judicial authority
to deny trial by jury locks the court into judicial discretion
to use only affidavits in determ ning damages.

1167 The case |aw under Federal Rule of G vil Procedure
37(b) holds that a default nay not be clained as to danmges
"W thout a hearing unless the amount clained is a |iquidated sum

or one capable of mathematical calculation.™ United Artists

Corp. v. Freeman, 605 F.2d 854, 857 (5th Cr. 1979) (citing

Fl aks v. Koegel, 504 F.2d 702, 707 (2d Cr. 1974); Eisler .

Stritzler, 535 F.2d 148, 153-54 (1st Cr. 1976)). If there is

no dispute as to the anobunt of danages either because of the
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t1% or because the anount is

anount lawfully pled in the conplain
easily and objectively ascertainable, there should be no need
for the defendant to continue to demand a jury and no need for a
court to honor that demand.

1168 However, if an evidentiary hearing is required to
determ ne the anobunt of damages, a defendant's demand for a jury
trial nmust be considered, just as a plaintiff's denmand woul d
have to be consi dered.

1169 There are nunmerous reasons why the right of jury trial
shoul d be maintained in this situation:

a. The statutes nowhere authorize a circuit court to deny
trial by jury per se. If they did, courts could sanction
parties by denying the right of jury trial as a separate

sanction, even when they did not strike out pleadings or enter

j udgnment by default.

b. Wen a circuit court strikes a defendant's pleadings
under Ws. St at . 8§ 804.12(2)(a)3., it inposes a drastic
sancti on. Wen the court thereafter denies a jury trial to

determ ne the anmount of danmmges, it is inposing an additiona

sanction on the defendant that requires additional justification

10 Generally, with respect to a tort claim seeking recovery
of noney, the demand for judgnent may not specify the amount of
nmoney the pleader seeks. Ws. Stat. § 802.02(1n)(a). However
this general rule does not control the conplaint in all other
cases.
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if it is to conmport with due process.!’ The second sanction does
not follow automatically fromthe first sanction

C. The circuit court may not deny a jury trial to the
plaintiff on the issue of damages if the plaintiff wants a jury.
A plaintiff does not automatically relinquish the right of jury
trial by filing a notion to strike the defendant's pleadings as

a sanction for discovery violations. See Morrison v. Rankin,

2007 W App 186, 914, 305 Ws. 2d 240, 738 N.W2d 588. There is
sonmething quite unfair, however, in honoring the request for a
jury trial for one side but not the other.

d. The circuit court could not exclude the defendant from
a jury trial if other defendants still had the right to claima
jury trial. See Ws. Stat. § 805.01(3). A sanctioned defendant
may not be able to escape liability, but a sanctioned defendant
ought to be able to establish the extent of its liability in
relation to other defendants.

e. If punitive damages cone into play, a defendant ought
to be able to ask a jury to consider conpensatory and punitive

damage clains at the sane tine. See Trinity Evangelica

Lut heran Church and School - Freistadt v. Tower Ins. Co., 2003 W

46, 261 Ws. 2d 333, 661 N.W2d 789.
1170 The above conclusions are in accord with the |aw of

M chigan and Florida. These states preserve a defendant's right

1 The circuit ~court's explanation of its additiona
sanction here was: "The nmotion for a jury trial is denied. I
don't think that a person in default is entitled to a jury trial
on an issue of damages, although they are permtted to
participate in that hearing on damages."
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of trial by jury on the issue of damges when a sanction of
default is entered agai nst that defendant.

1171 In Wbod V. Detroit Aut onmobi | e | nt er-1nsurance

Exchange, 321 N.W2d 653 (Mch. 1982), the trial court entered
default judgnent against the defendant for failure to tinely
respond to interrogatories following two court orders requiring
a response. |d. at 655-56. But on appeal, the M chigan Supremne
Court rejected the notion that a defendant's default "cancels" a
prior jury trial demand or constitutes the functional equivalent
of waiver. [|d. at 658-59.

1172 The Wuod court determined that Rule 520 of the
M chigan CGeneral Court Rules of 1963 controlled entry of default
judgnment. 1d. at 659. Specifically, the Wod court cited Rule
520, which preserved "a right of trial by jury to the parties
when and as required by the constitution”™ in cases where (as
here) the trial <court nust initiate further proceedings to
determ ne damages on default. Id. at 659 n.12, 660 (quoting
Rul e 520.2(2) of the Mchigan General Court Rules of 1963). The

Wod court noted that the Mchigan Constitution stated that

“[t]he right of trial by jury shall remain, but shall be waived
in all civil cases unless denmanded by one of the parties in the
manner prescribed by law " Wod, 321 N W2d at 660 (quoting
Mch. Const., art. 1, § 14 (1963)).'* Since the defendant in

Wod had not waived its right to jury trial, the court concl uded

that "the trial court . . . was obliged to accord defendant its

12 This language is similar to that of Ws. Const. art. I,
§ b.
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properly preserved right to jury trial." Wod, 321 N W2d at
660 (footnote omtted).

1173 The M chigan Supreme Court reaffirmed its Wod hol di ng
in Zaiter v. Riverfront Conplex, Ltd., 620 N W2d 646, 651-53

(Mch. 2001). Zaiter involved a default entered against a
defendant for failure to participate in discovery. Id. at 647.
The Zaiter defendant requested a jury trial by relying on the
plaintiff's demand for jury trial. 1d.

1174 The Zaiter court construed Mchigan Court Rul e
2.603(B)(3)(b) (1985), which replaced Mchigan General Court
Rule 520. 1d. at 651-52. The M chigan court noted that the new
rule included the phrase "to the extent required by the
constitution,” instead of "when and as required by the
constitution,” and determned that "[n]o substantive change was
intended by that rephrasing.” 1d. at 652, 652 n.11. Thus, the
Zaiter court held that the defendant had the right to a jury
trial on danages when default was entered against it as a
sanction. 1d. at 652.

1175 Wod and Zaiter are not distinguishable from W/AS' s
case in any neaningful way. Al three cases involve default
entered by the trial court as a sanction agai nst a defendant who
requested a jury trial. In each case, after judgnment was
entered the trial court held a hearing to determ ne the anopunt
of danmages. In each case, the <civil procedure rules and
constitutional provisions at issue provided that the right to a
jury trial was preserved unless waived. Thus, default, even as

a sanction, does not constitute a waiver of the jury trial
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right. See Zaiter, 620 N W2d at 652 (citing Wod, 321

N.W2d at 653).

1176 Since the defendants in Wod and Zaiter invoked their

right to a jury trial, and did not waive the right, they were
entitled to a jury trial on the issue of damages. The sane
result should follow in the instant case. The majority's
extraordinary response is that the court has given judges the
right, in their discretion, to consider jury rights "waived."
See mpjority op., 154.

1177 The Florida Suprenme Court addressed the issue of
wai ver of the right to a jury trial in the default judgnent

context in Curbelo v. Ulmn, 571 So. 2d 443 (Fla. 1990). In

Curbelo, a default judgnent was entered against defendant
Curbelo for failure to answer. ld. at 444. The trial court
found danages against Curbelo in a non-jury trial, despite the

plaintiff's earlier request for a jury. 1d.

1178 The Florida Suprene Court determned that "[w] hen a
jury trial has been requested by the plaintiff, the defendant is
still entitled to a jury trial on the issue of danages even
though a default has been entered against the defendant for
failure to answer or otherwise plead." 1d. (citation omtted).
The court cited a Florida rule of civil procedure for the
proposition that "a demand for trial by jury nay not be

wi thdrawn 'without the consent of the parties. Id. (quoting
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Fla. R Gv. P. 1.430(d)).* The Florida Suprene Court held that
"consent to waiver nust be manifested by affirmative action such
as a specific waiver in witing or by announcenent in open
court."” Id. (internal quotation marks and citation omtted).
Since there was no "affirmative nmanifestation,” the Curbelo
court found that Curbelo did not waive his right to a jury
trial. 1d.

1179 Florida courts applying the Florida Rules of Givil
Procedure have consistently adopted the |ogical position that
wai ver of the right to a jury trial requires sone affirmative

action or consent by the parties. See, e.qg., Barth v. Fla.

State Constructors Serv., Inc., 327 So. 2d 13, 15 (Fla. 1976);

Baron Auctioneer, Inc. v. Ball, 674 So. 2d 212, 213-14 (Fl a.

Dist. . App. 1996); Jayre, Inc. v. Wachovia Bank & Trust Co.,

N.A., 420 So. 2d 937, 938 (Fla. Dist. Ct. App. 1982). In
Florida the right to trial by jury is preserved absent waiver,
even when the opposing party, not the proponent of the right,
has nmade the demand for trial by jury. Cur bel o, 571 So. 2d at
444.

1180 In sum these decisions from Mchigan and Florida
indicate that the right to trial by jury, when properly
demanded, is preserved despite the fact that default judgnment

was entered agai nst one party as a sanction.

13 The quoted | anguage from Florida Rule of Civil Procedure
1.430(d) is virtually identical to that found in the Wsconsin
St at ut es. Ws. Stat. 8 805.01(3) ("A demand for trial by jury
made as herein provided nmay not be w thdrawn w thout the consent
of the parties.").
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181 In Wsconsin, a "default judgnment"” entered under Ws.
Stat. 8 806.02 may be distinguished froma "judgnment by default”
entered as a sanction under Ws. Stat. § 804.12(2)(a)3., and
courts acting under Ws. Stat. 8§ 806.02 have broad discretion on
how to proceed. In a real default, a defendant cedes that
authority to the circuit court by its failure to assert its
right to a trial. To apply the sane sort of "waiver"” principles
to a judge's sanction, however, is to create a fiction that
di m ni shes the valued constitutional right of jury trial.

1182 For the reasons stated, | respectfully dissent.

1183 I am authorized to state that Justice PATIENCE DRAKE
ROGGENSACK joins this dissent.
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