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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  WMA 

Secur i t i es,  I nc. ,  seeks r evi ew of  an unpubl i shed cour t  of  

appeal s deci s i on af f i r mi ng i n par t  and r ever si ng i n par t  a 

j udgment  and an or der  of  t he Ci r cui t  Cour t  f or  Rock Count y,  

James Wel ker ,  Judge. 1  Af t er  t he def endant  cont i nuousl y f ai l ed t o 
                                                 

1 Rao v.  WMA Secur i t i es,  I nc. ,  No.  2006AP813,  unpubl i shed 
sl i p op.  ( Wi s.  Ct .  App.  Mar .  29,  2007) .  
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compl y wi t h t he c i r cui t  cour t ' s  di scover y or der s,  t he c i r cui t  

cour t  i ssued an or der  st r i k i ng t he def endant ' s pl eadi ngs and 

awar di ng j udgment  by def aul t  t o t he pl ai nt i f f ,  Ramachandr a Rao,  

M. D. ,  agai nst  t he def endant .    

¶2 The ci r cui t  cour t  or der ed a hear i ng on damages,  

denyi ng t he def endant ' s r equest  f or  a j ur y t r i al  on t hi s i ssue.   

The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  r ul i ng denyi ng 

a j ur y t r i al . 2   

¶3 The ci r cui t  cour t  deni ed t he pl ai nt i f f ' s  r equest  f or  

puni t i ve damages under  Wi s.  St at .  § 895. 043 ( 2005- 06) . 3  The 

cour t  of  appeal s r ever sed t he ci r cui t  cour t ' s  deni al  of  puni t i ve 

damages,  r emandi ng t he i ssue t o t he c i r cui t  cour t  t o exer ci se 

i t s di scr et i on i n det er mi ni ng t he nat ur e of  t he hear i ng on 

puni t i ve damages and t o det er mi ne whet her  puni t i ve damages ar e 

war r ant ed. 4    

                                                 
2 The cour t  of  appeal s st at ed:  " Because [ t he def endant ]  has 

not  c i t ed suppor t i ng aut hor i t y f or  i t s  pr oposi t i on t hat  a par t y 
i s ent i t l ed t o a j ur y t r i al  f ol l owi ng a def aul t  j udgment ,  we 
decl i ne t o consi der  i t s ar gument  f ur t her . "   Rao v.  WMA 
Secur i t i es,  I nc. ,  No.  2006AP813,  unpubl i shed sl i p op. ,  ¶23 ( Wi s.  
Ct .  App.  Mar .  29,  2007) .    

3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

At  t he t i me t hi s act i on was br ought  t he puni t i ve damages 
st at ut e was number ed Wi s.  St at .  § 895. 85 ( 2003- 04) .     

4 Rao v.  WMA Secur i t i es,  I nc. ,  No.  2006AP813,  unpubl i shed 
sl i p op. ,  ¶42 ( Wi s.  Ct .  App.  Mar .  29,  2007) .   The cour t  of  
appeal s f ur t her  expl ai ned i t s r emand at  ¶42 as f ol l ows:  

For  exampl e,  t he cour t  may hol d an evi dent i ar y  
hear i ng,  consi der  Rao' s of f er  of  pr oof  t o det er mi ne i f  
an evi dent i ar y hear i ng i s war r ant ed,  or  al l ow Rao an 
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¶4 Two i ssues ar e pr esent ed on r evi ew of  t he deci s i on of  

t he cour t  of  appeal s: 5 

I .  Di d t he ci r cui t  cour t  v i ol at e t he def endant ' s r i ght  of  

t r i al  by j ur y under  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n 

Const i t ut i on when i t  deni ed t he def endant ' s mot i on f or  a 

j ur y t r i al  on t he i ssue of  damages af t er  i t  or der ed a 

j udgment  by def aul t  agai nst  t he def endant ? 

I I .  Di d t he ci r cui t  cour t  er r  i n denyi ng t he pl ai nt i f f ' s 

puni t i ve damages cl ai m?    

¶5 We concl ude t hat  t he c i r cui t  cour t  di d not  v i ol at e t he 

def endant ' s r i ght  of  t r i al  by j ur y under  Ar t i c l e I ,  Sect i on 5 of  

t he Wi sconsi n Const i t ut i on when i t  deni ed t he def endant ' s mot i on 

f or  a j ur y t r i al  on t he i ssue of  damages.   The def endant  wai ved 

                                                                                                                                                             
oppor t uni t y t o submi t  addi t i onal  pr oof  t o suppor t  hi s  
case f or  puni t i ve damages bef or e det er mi ni ng whet her  
t o hol d a f ul l  evi dent i ar y hear i ng.  

5 The cour t  of  appeal s was pr esent ed wi t h bot h an appeal  by 
t he def endant  and a cr oss- appeal  by t he pl ai nt i f f  and deci ded a 
number  of  i ssues t hat  nei t her  par t y has br i ef ed or  has sought  t o 
have r evi ewed her e.   Accor di ngl y,  t he cour t  does not  addr ess 
t hese i ssues and l i mi t s i t s r evi ew t o t he t wo i ssues t he par t i es 
pr esent .   

The cour t  of  appeal s af f i r med t he ci r cui t  cour t ' s  or der  
st r i k i ng t he def endant ' s pl eadi ng and awar di ng def aul t  j udgment  
t o t he pl ai nt i f f ;  t he c i r cui t  cour t ' s  det er mi nat i on of  t he 
amount  of  t he pl ai nt i f f ' s  damages;  and t he c i r cui t  cour t ' s 
r ul i ng denyi ng t he pl ai nt i f f ' s  r equest  f or  mul t i pl e damages 
under  Wi s.  St at .  § 895. 80.   The cour t  of  appeal s r ever sed t he 
ci r cui t  cour t ' s  r ul i ng denyi ng t he def endant ' s r equest  t o 
pr esent  evi dence of  t he pl ai nt i f f ' s  f ai l ur e t o mi t i gat e damages 
and r ever sed t he ci r cui t  cour t ' s  r ul i ng not  t o of f set  t he 
damages awar d by t he amount  t he pl ai nt i f f  r ecover ed f r om 
set t l i ng def endant s.   
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i t s r i ght  of  t r i al  by j ur y i n t he manner  set  f or t h i n Wi s.  St at .  

§§ ( Rul e)  804. 12( 2)  and 806. 02.   We f ur t her  concl ude t hat  t he 

c i r cui t  cour t  er r ed i n denyi ng t he pl ai nt i f f ' s  c l ai m f or  

puni t i ve damages sol el y on t he basi s of  al l egat i ons i n t he 

compl ai nt  and i n denyi ng t he pl ai nt i f f  an oppor t uni t y t o pr ove 

addi t i onal  f act s i n suppor t  of  t he puni t i ve damages cl ai m.    

¶6 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   We af f i r m,  as di d t he cour t  of  appeal s,  t he c i r cui t  

cour t ' s  deni al  of  t he def endant ' s r equest  f or  a j ur y t r i al  on 

t he i ssue of  damages.   We r ever se,  as di d t he cour t  of  appeal s,  

t he c i r cui t  cour t ' s  r ul i ng denyi ng puni t i ve damages,  and r emand 

t he i ssue of  puni t i ve damages t o t he c i r cui t  cour t  t o exer ci se 

i t s di scr et i on i n det er mi ni ng t he nat ur e of  t he hear i ng on 

puni t i ve damages and t o det er mi ne whet her  puni t i ve damages ar e 

war r ant ed.   We af f i r m t he deci s i on of  t he cour t  of  appeal s 

r emandi ng t he cause t o t he c i r cui t  cour t .  

¶7 We br i ef l y summar i ze t he f act s gi v i ng r i se t o t he 

i nst ant  case and pr esent  addi t i onal  f act s r el at i ng t o each i ssue 

when we addr ess t hat  i ssue.   The f act s ar e mor e f ul l y st at ed i n 

t he deci s i on of  t he cour t  of  appeal s.   

¶8 The pl ai nt i f f  br ought  an act i on agai nst  t he def endant ,  

an empl oyee of  t he def endant ,  and t hr ee addi t i onal  co- def endant s 

al l egi ng t hat  t he empl oyee unl awf ul l y conver t ed hundr eds of  

t housands of  dol l ar s f r om an i nvest ment  account  t hat  t he 

pl ai nt i f f  mai nt ai ned wi t h t he def endant .   The pl ai nt i f f  asser t ed 

t hat  t he def endant  t er mi nat ed t he empl oyee' s empl oyment  but  t ook 

no act i on t o i nf or m t he pl ai nt i f f  t hat  t he empl oyment  had been 
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t er mi nat ed or  t hat  t he t er mi nat i on was f or  f or ger y and t hef t .   

The ci r cui t  cour t  ent er ed j udgment  by def aul t  agai nst  t he 

empl oyee.   Each of  t he r emai ni ng co- def endant s was event ual l y 

di smi ssed f r om t he act i on.    

¶9 The pl ai nt i f f  al l eged t hat  t he def endant  i s l i abl e t o 

t he pl ai nt i f f  f or  ( 1)  v i car i ous l i abi l i t y  f or  t he empl oyee' s  

unl awf ul  act s of  conver si on,  ( 2)  i nt ent i onal  mi sr epr esent at i on,  

( 3)  st r i ct  r esponsi bi l i t y  mi sr epr esent at i on,  ( 4)  negl i gent  

mi sr epr esent at i on,  ( 5)  br each of  f i duci ar y dut y,  ( 6)  negl i gence,  

( 7)  br each of  t he i mpl i ed dut y of  good f ai t h i n per f or mance of  a 

cont r act ,  and ( 8)  br each of  cont r act .   The pl ai nt i f f  demanded 

damages f r om t he def endant ,  i ncl udi ng compensat or y damages and 

puni t i ve damages.   

¶10 Af t er  hear i ng t he par t i es on t he quest i on whet her  t he 

def endant  had di sobeyed di scover y or der s,  t he c i r cui t  cour t  

agr eed wi t h t he pl ai nt i f f ' s  char act er i zat i on of  t he def endant ' s  

conduct  dur i ng di scover y,  and,  as a sanct i on f or  t he def endant ' s 

v i ol at i ng di scover y or der s,  t he c i r cui t  cour t  or der ed t he 

def endant ' s pl eadi ngs st r uck and gr ant ed t he pl ai nt i f f ' s  mot i on 

f or  j udgment  by def aul t  pur suant  t o Wi s.  St at .  § ( Rul e)  

804. 12( 2) ( a)  aut hor i z i ng a c i r cui t  cour t  t o sanct i on a par t y f or  

f ai l ur e t o compl y wi t h di scover y or der s.   

¶11 No j udgment  by def aul t  was r ender ed or  ent er ed because 

damages had not  been det er mi ned.   Thus t he ci r cui t  cour t ' s  or der  

al so pr ovi ded t hat  t he def endant  woul d be ent i t l ed t o 

par t i c i pat e i n an evi dent i ar y hear i ng t o det er mi ne t he amount  of  

damages.   Appr oxi mat el y t wo weeks af t er  hol di ng t he evi dent i ar y 
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hear i ng,  t he c i r cui t  cour t  r ender ed a def aul t  j udgment  agai nst  

t he def endant  f or  t he pl ai nt i f f ' s  damages as det er mi ned by t he 

c i r cui t  cour t . 6  The j udgment  was t hen ent er ed t hr ee days af t er  

i t  was r ender ed. 7 

I  

¶12 We exami ne f i r st  t he def endant ' s ar gument  t hat  t he 

c i r cui t  cour t  v i ol at ed t he def endant ' s r i ght  of  t r i al  by j ur y 

under  Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on when i t  

deni ed t he def endant ' s mot i on f or  a j ur y t r i al  on t he i ssue of  

damages.    

¶13 The def endant ' s mot i on f or  a j ur y t r i al  on t he i ssue 

of  damages came af t er  t he c i r cui t  cour t  gr ant ed t he pl ai nt i f f ' s  

mot i on f or  j udgment  by def aul t  agai nst  t he def endant  as a 

sanct i on,  pur suant  t o Wi s.  St at .  § ( Rul e)  804. 12( 2) ( a) ,  f or  

f ai l i ng t o compl y wi t h di scover y or der s and or der ed an 

evi dent i ar y hear i ng on damages.   The def endant  had nei t her  

demanded a j ur y t r i al  i n t he c i r cui t  cour t  nor  pai d t he j ur y f ee 

i n a t i mel y f ashi on bef or e t he pl eadi ngs wer e st r uck.   A co-

def endant ,  however ,  di d demand a j ur y t r i al  and di d pay t he j ur y  

                                                 
6 " A j udgment  i s r ender ed by t he cour t  when i t  i s  s i gned by 

t he j udge or  by t he c l er k at  t he j udge' s wr i t t en di scr et i on. "   
3A Jay E.  Gr eni g,  Wi sconsi n Pr act i ce Ser i es:  Ci v i l  Pr ocedur e 
§ 602. 4,  at  172 ( 3d ed.  2003) .    

7 " A j udgment  i s ent er ed when i t  i s  f i l ed i n t he of f i ce of  
t he c l er k of  cour t . "   3A Gr eni g,  supr a not e 6,  § 602. 4,  at  172.  
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f ee t i mel y. 8  The co- def endant  was l at er  di smi ssed f r om t he case.   

Because nei t her  par t y i n t he i nst ant  case r ai sed or  br i ef ed t he 

i ssue,  t he quest i on whet her  a co- def endant ' s t i mel y demand f or  a 

j ur y t r i al  and t i mel y payment  of  t he j ur y f ee suf f i ces t o enabl e 

t he def endant  t o c l ai m a const i t ut i onal  r i ght  of  t r i al  by j ur y 

i s not  bef or e t he cour t .   We assume ( wi t hout  deci di ng)  t hat  f or  

pur poses of  t he i nst ant  r evi ew t he co- def endant ' s demand f or  

t r i al  by j ur y and payment  of  t he j ur y f ee can be at t r i but ed t o 

t he def endant .    

¶14 Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

pr ovi des i n f ul l  as f ol l ows:  

The r i ght  of  t r i al  by j ur y shal l  r emai n i nvi ol at e,  and 
shal l  ext end t o al l  cases at  l aw wi t hout  r egar d t o t he 
amount  i n cont r over sy;  but  a j ur y t r i al  may be wai ved 
by t he par t i es i n al l  cases i n t he manner  pr escr i bed 
by l aw.   Pr ovi ded,  however ,  t hat  t he l egi s l at ur e may,  
f r om t i me t o t i me,  by st at ut e pr ovi de t hat  a val i d 
ver di ct ,  i n c i v i l  cases,  may be based on t he vot es of  
a speci f i ed number  of  t he j ur y,  not  l ess t han f i ve-
si xt hs t her eof .  

¶15 I nt er pr et at i on of  t he Wi sconsi n Const i t ut i on pr esent s 

a quest i on of  l aw t hat  t hi s cour t  det er mi nes i ndependent l y of  

t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om t hei r  

anal yses. 9  

                                                 
8 The ci r cui t  cour t  or der ed t hat  " [ o] n or  bef or e Apr i l  10,  

2005,  t he par t y demandi ng a t r i al  by j ur y shal l  pay t o t he 
of f i ce of  t he c l er k .  .  .  t he j ur y f ee r equi r ed by st at ut e"  and 
t hat  " " [ i ] n t he event  such f ee i s not  pai d by t hat  dat e,  t he 
r i ght  of  t r i al  by j ur y wi l l  be deemed wai ved. "    

9 Fer don ex r el .  Pet r ucel l i  v .  Wi s.  Pat i ent s Comp.  Fund,  
2005 WI  125,  ¶58,  284 Wi s.  2d 573,  701 N. W. 2d 440.  
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¶16 The def endant  ar gues t hat  i f  i t s  const i t ut i onal  r i ght  

of  t r i al  by j ur y i s t o r emai n i nvi ol at e,  i t  cannot  be deni ed a 

j ur y t r i al  on t he i ssue of  damages i n t he pr esent  case.    

¶17 We agr ee wi t h t he def endant  t hat  t he Ar t i c l e I ,  

Sect i on 5 r i ght  of  t r i al  by j ur y ext ends t o t he i ssue of  

damages.   I n Jenni ngs v.  Saf eguar d I ns.  Co. ,  13 Wi s.  2d 427,  109 

N. W. 2d 90 ( 1961) ,  t hi s cour t  hel d t hat  t he r i ght  of  t r i al  by 

j ur y under  Ar t i c l e I ,  Sect i on 5 ext ends t o " al l  i ssues of  f act ,  

i ncl udi ng t hat  of  damages. " 10  Never t hel ess,  a par t y may wai ve a 

t r i al  by j ur y on t he i ssue of  damages " i n t he manner  pr escr i bed 

by l aw. "     

¶18 The quest i on pr esent ed i s whet her  t he def endant  wai ved 

i t s r i ght  of  t r i al  by j ur y i n t he manner  pr escr i bed by l aw.   The 

cour t  has addr essed wai ver  i n pr evi ous cases.   The cour t  has 

decl ar ed t hat  a def endant  " has no vest ed r i ght  under  ar t .  I ,  

sec.  5 [ of  t he Wi sconsi n Const i t ut i on] ,  t o t he manner  or  t i me i n 

whi ch [ t he r i ght  of  t r i al  by j ur y]  may be exer c i sed or  wai ved,  

s i nce t hese ar e mer el y pr ocedur al  mat t er s t o be det er mi ned by 

l aw. " 11   

¶19 The manner  i n whi ch t he Ar t i c l e I ,  Sect i on 5 r i ght  of  

t r i al  by j ur y may be wai ved i s gover ned pr i nci pal l y by Wi s.  

                                                 
10 Jenni ngs v.  Saf eguar d I ns.  Co. ,  13 Wi s.  2d 427,  431,  109 

N. W. 2d 90 ( 1961)  ( c i t i ng Bor owi cz v.  Hamann,  193 Wi s.  324,  214 
N. W.  431 ( 1927) ) .    

11 Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  85,  
¶32,  282 Wi s.  2d 69,  698 N. W. 2d 643 ( quot i ng St at e ex r el .  
Pr ent i ce v.  Count y Cour t ,  70 Wi s.  2d 230,  240,  234 N. W. 2d 283 
( 1975) )  ( quot at i on mar ks omi t t ed) .    
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St at .  § ( Rul e)  805. 01( 3) . 12  Sect i on ( Rul e)  805. 01( 3)  set s f or t h 

t wo ways i n whi ch t he r i ght  of  t r i al  by j ur y may be wai ved.   

Fi r st ,  a par t y ' s f ai l ur e t o demand a j ur y t r i al  t i mel y i n 

accor dance wi t h § ( Rul e)  805. 01( 2)  const i t ut es a wai ver  of  t he 

j ur y t r i al  r i ght .   Second,  t he par t i es or  t hei r  at t or neys of  

r ecor d may wai ve t he r i ght  by wr i t t en st i pul at i on f i l ed wi t h t he 

cour t  or  by or al  st i pul at i on made i n open cour t  and ent er ed i n 

t he r ecor d.  

¶20 Wi sconsi n St at .  § ( Rul e)  805. 01( 3)  i s not  t he 

excl usi ve pr ovi s i on gover ni ng t he manner  i n whi ch t he st at e 

const i t ut i onal  r i ght  of  t r i al  by j ur y may be wai ved.   Under  

                                                 
12 Wi sconsi n St at .  § ( Rul e)  § 805. 01 pr ovi des i n f ul l  as 

f ol l ows:  

(1) Right preserved. The r i ght  of  t r i al  by j ur y as 
decl ar ed i n ar t i c l e I ,  sect i on 5,  of  t he const i t ut i on 
or  as gi ven by a st at ut e and t he r i ght  of  t r i al  by t he 
cour t  shal l  be pr eser ved t o t he par t i es i nvi ol at e.  

(2) Demand. Any par t y ent i t l ed t o a t r i al  by j ur y or  
by t he cour t  may demand a t r i al  i n t he mode t o whi ch 
ent i t l ed at  or  bef or e t he schedul i ng conf er ence or  
pr et r i al  conf er ence,  whi chever  i s hel d f i r st .   The 
demand may be made ei t her  i n wr i t i ng or  or al l y on t he 
r ecor d.  

(3) Waiver. The f ai l ur e of  a par t y t o demand i n 
accor dance wi t h sub.  ( 2)  a t r i al  i n t he mode t o whi ch 
ent i t l ed const i t ut es a wai ver  of  t r i al  i n such mode.   
The r i ght  t o t r i al  by j ur y i s al so wai ved i f  t he 
par t i es or  t hei r  at t or neys of  r ecor d,  by wr i t t en 
st i pul at i on f i l ed wi t h t he cour t  or  by an or al  
st i pul at i on made i n open cour t  and ent er ed i n t he 
r ecor d,  consent  t o t r i al  by t he cour t  s i t t i ng wi t hout  
a j ur y.   A demand f or  t r i al  by j ur y made as her ei n 
pr ovi ded may not  be wi t hdr awn wi t hout  t he consent  of  
t he par t i es.  
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§ 814. 61( 4) ,  f or  exampl e,  a par t y may wai ve t he j ur y t r i al  r i ght  

by f ai l i ng t o pay t he j ur y f ee t i mel y.   Sect i on 814. 61( 4)  st at es 

t hat  i f  t he j ur y  f ee i s not  pai d t i mel y,  " no j ur y may be cal l ed 

i n t he act i on,  and t he act i on may be t r i ed t o t he cour t  wi t hout  

a j ur y. " 13 

¶21 Mor eover ,  " Wi sconsi n St at .  §§ 805. 01( 3)  and 814. 61 ar e 

" but  t wo exampl es of  how wai ver  [ of  t he Ar t i c l e I ,  Sect i on 5 

r i ght  of  t r i al  by j ur y]  may be ef f ect uat ed. " 14  

¶22 As bot h Wi s.  St at .  § ( Rul e)  805. 01( 3)  and Wi s.  St at .  

§ 814. 61 make c l ear ,  a par t y ' s  " wai ver "  of  t he Ar t i c l e I ,  

Sect i on 5 r i ght  of  t r i al  by j ur y need not  be a " wai ver "  i n t he 

st r i ct est  sense of  t hat  wor d,  t hat  i s ,  an " i nt ent i onal  

r el i nqui shment  of  a known r i ght . " 15  I nst ead,  a par t y may " wai ve"  

t he Ar t i c l e I ,  Sect i on 5 r i ght  of  t r i al  by j ur y by f ai l i ng t o 

asser t  t he r i ght  t i mel y ( as when a par t y f ai l s  t o demand a j ur y 

t r i al  t i mel y i n accor dance wi t h § ( Rul e)  805. 01)  or  by v i ol at i ng 

a l aw set t i ng condi t i ons on t he par t y ' s exer ci se of  t he j ur y 

                                                 
13 Wi sconsi n St at .  § 814. 61( 4)  pr ovi des i n f ul l  as f ol l ows:   

Jury Fee.   For  a j ur y i n al l  c i v i l  act i ons,  except  a 
gar ni shment  act i on under  ch.  812,  a nonr ef undabl e f ee 
of  $6 per  j ur or  demanded t o hear  t he case t o be pai d 
by t he par t y demandi ng a j ur y wi t hi n t he t i me 
per mi t t ed t o demand a j ur y t r i al .   I f  t he j ur y f ee i s 
not  pai d,  no j ur y may be cal l ed i n t he act i on,  and t he 
act i on may be t r i ed t o t he cour t  wi t hout  a j ur y.  

14 Phel ps,  282 Wi s.  2d 69,  ¶28.  

15 St at e v.  Kel t y,  2006 WI  101,  ¶18 n. 11,  294 Wi s.  2d 62,  
716 N. W. 2d 886.  

http://www.lexis.com/research/buttonTFLink?_m=f1d774be894e272d10b334101fbcb4d0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20WI%2085%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=89&_butInline=1&_butinfo=WIS.%20STAT.%20814.61&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAl&_md5=70f1628d9b25bd2f77757025800dfa76
http://www.lexis.com/research/buttonTFLink?_m=f1d774be894e272d10b334101fbcb4d0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2005%20WI%2085%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=88&_butInline=1&_butinfo=WIS.%20STAT.%20805.01&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVlz-zSkAl&_md5=fab10a05ca38a5c9622145986c80c700
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t r i al  r i ght  ( as when a par t y f ai l s  t o pay t he j ur y f ee t i mel y i n 

accor dance wi t h Wi s.  St at .  § 814. 61) .   

¶23 Two exampl es f r om t he case l aw ar e i nst r uct i ve:  St at e 

ex r el .  Pr ent i ce v.  Count y Cour t ,  70 Wi s.  2d 230,  240,  234 

N. W. 2d 283 ( 1975) ,  and Phel ps v .  Physi c i ans I nsur ance Co.  of  

Wi sconsi n,  I nc. ,  2005 WI  85,  282 Wi s.  2d 69,  698 N. W. 2d 643.    

¶24 I n t he Pr ent i ce case,  Pr ent i ce wai ved her  r i ght  t o a 

j ur y t r i al  by f ai l i ng t o asser t  t he r i ght  t i mel y.   Thi s f or m of  

" wai ver "  i s  mor e aki n t o " f or f ei t ur e"  t han t o " wai ver "  i n i t s 

st r i ct est  sense as an i nt ent i onal  r el i nqui shment  of  a known 

r i ght .   See St at e v.  Kel t y,  2006 WI  101,  ¶18 n. 11,  294 

Wi s.  2d 62,  716 N. W. 2d 886 ( def i ni ng " f or f ei t ur e"  as " t he 

f ai l ur e t o make t he t i mel y asser t i on of  a r i ght "  and as 

occur r i ng " by oper at i on of  l aw wi t hout  r egar d t o t he def endant ' s 

st at e of  mi nd" ) .   

¶25 Pr ent i ce was one day l at e i n demandi ng a j ur y t r i al  

and payi ng her  j ur y f ee.   The appl i cabl e s t at ut e r equi r ed 

Pr ent i ce t o demand a j ur y t r i al  and t o pay t he j ur y f ee wi t hi n 

20 days of  j oi ni ng i ssue. 16  Pr ent i ce t ook 21 days.   The ci r cui t  

cour t  consequent l y deni ed Pr ent i ce' s demand f or  a t r i al  by j ur y.  

                                                 
16 The appl i cabl e st at ut e,  Wi s.  St at .  § 299. 21 ( 3)  ( 1971) ,  

pr ovi ded as f ol l ows:   

Tr i al  by j ur y.  ( a)  Any par t y may,  upon payment  of  t he 
f ees speci f i ed i n par .  ( b) ,  f i l e a wr i t t en demand f or  
t r i al  by j ur y.   I f  no par t y demands a t r i al  by j ur y,  
t he r i ght  t o t r i al  by j ur y i s wai ved f or ever .   I n 
evi ct i on act i ons,  such demand shal l  be f i l ed at  or  
bef or e t he t i me of  j oi nder  of  i ssue;  i n al l  ot her  
act i ons wi t hi n 20 days t her eaf t er .  
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¶26 Thi s cour t  r ej ect ed Pr ent i ce' s ar gument  t hat  t he 

appl i cabl e st at ut e oper at ed i n v i ol at i on of  her  r i ght s under  

Ar t i c l e I ,  Sect i on 5.   The cour t  hel d t hat  Pr ent i ce had wai ved 

her  r i ght  of  t r i al  by j ur y because t he appl i cabl e st at ut e " i s a 

l aw whi ch r easonabl y pr escr i bes t hat  f ai l ur e of  a par t y t o act  

wi t hi n t went y days const i t ut es a wai ver  of  j ur y t r i al  i n cases 

t o whi ch [ t he st at ut e]  appl i es. " 17   

¶27 Fur t her mor e,  we r ecogni zed i n Pr ent i ce t hat  t he 

def endant ' s wai ver  of  t he j ur y t r i al  r i ght  put s t he def endant ' s  

demand f or  a j ur y t r i al  at  t he di scr et i on of  t he c i r cui t  cour t .   

We st at ed t hat  once a def endant  f ai l s  t o meet  t he r equi r ement s 

of  t he st at ut e l i mi t i ng t he t i me i n whi ch t o demand a j ur y t r i al  

and t o pay t he j ur y f ee,  t he def endant  " l oses her  r i ght  and t he 

mat t er  of  a j ur y t r i al  becomes di scr et i onar y wi t h t he t r i al  

cour t . " 18  Pr ent i ce shows t hat  t hi s cour t  has sust ai ned as 

const i t ut i onal  a c i r cui t  cour t ' s  di scr et i onar y deci s i on t o deny 

a def endant ' s r i ght  of  j ur y t r i al  based on t he def endant ' s 

wai ver  of  t he r i ght .  

                                                                                                                                                             
( b)  The f ee f or  a j ur y i s $24,  pl us an addi t i onal  
amount  as sui t  t ax whi ch wi l l  r esul t  i n a sui t  t ax 
payment  of  t he amount  whi ch woul d have been payabl e 
had t he act i on been commenced i n c i r cui t  cour t  and 
addi t i onal  c l er k ' s f ees of  $6.  

Pr ent i ce,  70 Wi s.  2d at  239.  

17 I d.   

18 I d.  at  240.    
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¶28 I n Phel ps,  t he Physi c i ans I nsur ance Company of  

Wi sconsi n ( PI C)  asser t ed t he r i ght  of  t r i al  by j ur y t i mel y but  

t hen wai ved t he r i ght  by f ai l i ng t o compl y wi t h a l aw set t i ng 

condi t i ons on PI C' s exer ci se of  t he r i ght  t hat  i t  had t i mel y 

asser t ed.   PI C t i mel y asser t ed i t s r i ght  t o a j ur y t r i al  but  

t hen f ai l ed t o pay t he j ur y f ee t i mel y i n accor dance wi t h t he 

c i r cui t  cour t ' s  schedul i ng or der  and l ocal  r ul es. 19  Rel y i ng upon 

Wi s.  St at .  § 814. 61,  t he cour t  concl uded t hat  PI C' s f ai l ur e t o 

pay t he j ur y f ee t i mel y const i t ut ed a wai ver  of  t he j ur y t r i al  

r i ght  t hat  PI C had t i mel y asser t ed. 20 

¶29 Pr ent i ce' s and PI C' s act i ons pl ai nl y di d not  evi nce 

t he i nt ent  t o r el i nqui sh a r i ght  known t o t hem.   Pr ent i ce 

" wai ved"  her  r i ght  t o a j ur y t r i al  by f ai l i ng t o asser t  t he 

r i ght  t i mel y.   PI C asser t ed t he j ur y t r i al  r i ght  t i mel y but  t hen 

wai ved t he r i ght  by f ai l i ng t o compl y wi t h a st at ut e set t i ng 

condi t i ons on PI C' s exer ci se of  t he r i ght .   

¶30 Thus t he quest i on pr esent ed i n t he i nst ant  case i s 

whet her  by f ai l i ng t o compl y wi t h t he c i r cui t  cour t ' s  di scover y 

or der s and by i ncur r i ng a j udgment  by def aul t  as a sanct i on,  t he 

def endant  has wai ved i t s st at e const i t ut i onal  r i ght  of  t r i al  by 

j ur y i n t he manner  pr escr i bed by l aw.   Mor e speci f i cal l y,  t he 

quest i on pr esent ed i s whet her  Wi s.  St at .  § ( Rul e)  804. 12( 2) ,  

gover ni ng sanct i ons f or  di scover y v i ol at i ons,  and Wi s.  St at .  

§ ( Rul e)  806. 02,  gover ni ng def aul t  j udgment s,  ar e l aws 

                                                 
19 Phel ps,  282 Wi s.  2d 69,  ¶15.  

20 I d. ,  ¶¶30- 32.    
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pr escr i bi ng t he manner  i n whi ch a par t y ' s r i ght  of  t r i al  by j ur y  

i s wai ved.   

¶31 Sect i on ( Rul e)  804. 12( 2) ( a)  aut hor i zes a c i r cui t  cour t  

t o st r i ke out  pl eadi ngs or  par t s t her eof  and r ender  a j udgment  

by def aul t  agai nst  a di sobedi ent  par t y who has f ai l ed t o compl y 

wi t h a c i r cui t  cour t ' s  di scover y or der s. 21  I t  pr ovi des i n 

r el evant  par t  as f ol l ows:  

( 2)  Failure to comply with order.  

( a)  I f  a par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de 
or  per mi t  di scover y .  .  .  t he cour t  i n whi ch t he 
act i on i s pendi ng may make such or der s i n r egar d t o 
t he f ai l ur e as ar e j ust ,  and among ot her s t he 
f ol l owi ng:  

.  .  .  .  

3.  An or der  st r i k i ng out  pl eadi ngs or  par t s  t her eof ,  
or  st ayi ng f ur t her  pr oceedi ngs unt i l  t he or der  i s 
obeyed,  or  di smi ssi ng t he act i on or  pr oceedi ng or  any 
par t  t her eof ,  or  r ender i ng a j udgment  by def aul t  
agai nst  t he di sobedi ent  par t y .  .  .   ( emphasi s added) .  

¶32 Wi sconsi n St at .  § ( Rul e)  806. 02 gover ns def aul t  

j udgment s.   Wi sconsi n St at .  § ( Rul e)  806. 02 pr ov i des i n r el evant  

par t  as f ol l ows:  

                                                 
21 See al so Wi s.  St at .  § ( Rul e)  805. 03,  pr ov i di ng i n 

r el evant  par t  as f ol l ows:   

For  f ai l ur e of  any c l ai mant  t o pr osecut e or  f or  
f ai l ur e of  any par t y t o compl y wi t h t he st at ut es 
gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s 
pendi ng may make such or der s i n r egar d t o t he f ai l ur e 
as ar e j ust ,  i ncl udi ng but  not  l i mi t ed t o or der s 
aut hor i zed under  s.  804. 12( 2) ( a) .  .  .  .  
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Default Judgment ( 1)  A def aul t  j udgment  may be 
r ender ed as pr ovi ded i n subs.  ( 1)  t o ( 4)  i f  no i ssue 
of  l aw or  f act  has been j oi ned and i f  t he t i me f or  
j oi ni ng i ssue has expi r ed.   Any def endant  appear i ng i n 
an act i on shal l  be ent i t l ed t o not i ce of  mot i on f or  
j udgment .  

( 2)  .  .  .  t he pl ai nt i f f  may move f or  j udgment  
accor di ng t o t he demand of  t he compl ai nt .  .  .  .   I f  
pr oof  of  any f act  i s  necessar y f or  t he cour t  t o gi ve 
j udgment ,  t he cour t  shal l  r ecei ve t he pr oof .   

.  .  .  .  

( 5)  A def aul t  j udgment  may be r ender ed agai nst  any 
def endant  who has appear ed i n t he act i on but  who f ai l s 
t o appear  at  t r i al .   I f  pr oof  of  any f act  i s  necessar y 
f or  t he cour t  t o r ender  j udgment ,  t he cour t  shal l  
r ecei ve t he pr oof .    

¶33 The i nt er pr et at i on of  Wi s.  St at .  §§ ( Rul es)  804. 12( 2)  

and 806. 02 i s a quest i on of  l aw t hat  we det er mi ne i ndependent l y 

of  t he c i r cui t  cour t  and cour t  of  appeal s but  benef i t i ng f r om 

t hei r  anal yses. 22 

¶34 Wi sconsi n St at .  §§ ( Rul es)  804. 12( 2) ( a)  and 806. 02 ar e 

r ul es of  pl eadi ng,  pr act i ce,  and pr ocedur e t hat  wer e adopt ed by 

t hi s cour t  pur suant  t o Wi s.  St at .  § 751. 12.   Wi sconsi n St at .  

§ 751. 12 pr ovi des i n r el evant  par t  as f ol l ows:  

Rules of pleading and practice.   ( 1)  The st at e supr eme 
cour t  shal l ,  by r ul es pr omul gat ed by i t  f r om t i me t o 
t i me,  r egul at e pl eadi ng,  pr act i ce,  and pr ocedur e i n 
j udi c i al  pr oceedi ngs i n al l  cour t s,  f or  t he pur poses 
of  s i mpl i f y i ng t he same and of  pr omot i ng t he speedy 
det er mi nat i on of  l i t i gat i on upon i t s mer i t s.   The 
r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant .  .  .  .   

                                                 
22 Wat er s ex r el .  Skow v.  Per t zbor n,  2001 WI  62,  ¶16,  243 

Wi s.  2d 703,  627 N. W. 2d 497.  
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( 2)  Al l  st at ut es r el at i ng t o pl eadi ng,  pr act i ce,  and 
pr ocedur e may be modi f i ed or  suspended by r ul es 
pr omul gat ed under  t hi s sect i on.  .  .  .    

.  .  .  .  

( 4)  Thi s sect i on shal l  not  abr i dge t he r i ght  of  t he 
l egi s l at ur e t o enact ,  modi f y,  or  r epeal  st at ut es or  
r ul es r el at i ng t o pl eadi ng,  pr act i ce,  or  pr ocedur e.  

( 5)  The j udi c i al  counci l  shal l  act  i n an advi sor y 
capaci t y t o assi st  t he cour t  i n per f or mi ng i t s dut i es 
under  t hi s sect i on.  

¶35 A r ul e adopt ed by t hi s cour t  i n accor dance wi t h Wi s.  

St at .  § 751. 12 i s number ed as a st at ut e,  i s  pr i nt ed i n t he 

Wi sconsi n St at ut es,  may be amended by bot h t he cour t  and t he 

l egi s l at ur e, 23 has been descr i bed by t hi s cour t  as " a st at ut e 

pr omul gat ed under  t hi s cour t ' s  r ul e- maki ng aut hor i t y, "  and has 

t he f or ce of  l aw. 24  Thus i f  t he def endant  r el i nqui shed i t s r i ght  

of  t r i al  by j ur y i n t he manner  pr escr i bed by Wi s.  St at .  

§§ ( Rul es)  804. 12( 2) ( a)  and 806. 02,  r ul es of  pr act i ce and 

pr ocedur e,  t hen t he def endant  has wai ved i t s st at e 

const i t ut i onal  r i ght  t o a j ur y t r i al  on t he i ssue of  damages. 25   

                                                 
23 Bot h Wi s.  St at .  §§ ( Rul es)  804. 12 and 806. 06 have been 

amended by st at ut e.  

24 Tr i ni t y Pet r ol eum,  I nc.  v.  Scot t  Oi l  Co. ,  I nc. ,  2007 WI  
88,  ¶¶32,  39,  302 Wi s.  2d 299,  735 N. W. 2d 1;  Wat er s,  243 
Wi s.  2d 703,  ¶16.    

25 Thi s cour t  has pr evi ousl y r ecogni zed t hat  a cour t -
pr omul gat ed r ul e of  pl eadi ng,  pr act i ce,  or  pr ocedur e may 
pr escr i be t he manner  i n whi ch t he st at e const i t ut i onal  r i ght  t o 
t r i al  by j ur y i s wai ved.   See Phel ps,  282 Wi s.  2d 69,  ¶28 
( st at i ng t hat  Wi s.  St at .  § ( Rul e)  805. 03 pr ovi des an exampl e of  
how wai ver  of  t he j ur y t r i al  r i ght  may be ef f ect uat ed) .    
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¶36 Wi sconsi n St at .  § ( Rul e)  804. 12( 2) ,  gover ni ng 

sanct i ons f or  v i ol at i on of  di scover y or der s,  al l ows a c i r cui t  

cour t  t o r ender  a j udgment  by def aul t  agai nst  a di sobedi ent  

def endant .   I t  i s  wel l  est abl i shed t hat  " j udgment  by def aul t "  

( t he t er m used i n Wi s.  St at .  § 804. 12( 2) ( a) 3. )  i s  i dent i cal  t o 

" def aul t  j udgment "  ( t he t er m used i n Wi s.  St at .  § 806. 02) .   For  

exampl e,  i n Spl i t  Rock Har dwoods v.  Lumber  Li qui dat or s,  I nc. ,  

2002 WI  66,  ¶42 n. 15,  253 Wi s.  2d 238,  646 N. W. 2d 19,  Just i ce 

Pr osser  expl ai ned on behal f  of  t he cour t  t hat  " [ a]  cour t  may 

ent er  def aul t  j udgment  under  Wi s.  St at .  § 804. 12( 2) ( a)  agai nst  a 

par t y f or  f ai l ur e t o compl y wi t h a di scover y or der "  ( emphasi s 

added)  ( c i t i ng Mi dwest  Devel oper s v.  Goma Cor p. ,  121 

Wi s.  2d 632,  650,  360 N. W. 2d 554 ( Ct .  App.  1984) ) .   The ci r cui t  

cour t  or der ed a def aul t  j udgment  t o be r ender ed agai nst  t he 

def endant  i n t he pr esent  case f or  f ai l ur e t o compl y wi t h a 

di scover y or der ,  and we l ook t o t he l aw gover ni ng def aul t  

j udgment s t o det er mi ne whet her  t he def endant  has a r i ght  of  

t r i al  by j ur y on t he i ssue of  damages. 26   

¶37 The def endant  on r evi ew accept s t hat  t he def aul t  

j udgment  was pr oper l y r ender ed i n t he pr esent  case.   Accor di ng 

                                                 
26 The Wi sconsi n cour t s consi st ent l y appl y Wi s.  St at .  

§ ( Rul e)  806. 02 i n cases wher e a def aul t  j udgment  i s r ender ed 
under  Wi s.  St at .  § 804. 12( 2) ( a) .   See our  di scussi on,  ¶¶41- 42,  
i nf r a,  of  Br andon Appar el  Gr oup,  I nc.  v.  Pear son Pr ops. ,  Lt d. ,  
2001 WI  App 205,  247 Wi s.  2d 521,  634 N. W. 2d 544;  Smi t h v.  
Gol de,  224 Wi s.  2d 518,  528,  530,  592 N. W. 2d 287 ( Wi s.  Ct .  App.  
1999) ;  Ker ans v.  Mani on Out door s Co. ,  167 Wi s.  2d 122,  130- 31,  
482 N. W. 2d 110 ( Ct .  App.  1992) ;  and Mi dwest  Devel oper s v.  Goma 
Cor p. ,  121 Wi s.  2d 632,  651,  360 N. W. 2d 554 ( Ct .  App.  1984) .   
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t o Wi s.  St at .  § ( Rul e)  806. 02,  a def aul t  j udgment  may be 

r ender ed i f  no i ssue of  l aw or  f act  has been j oi ned.   I n t he 

pr esent  case no i ssue of  l aw or  f act  has been j oi ned because t he 

ci r cui t  cour t  s t r uck t he def endant ' s pl eadi ngs;  t he c i r cui t  

cour t  t hus r ender ed a j udgment  by def aul t  t hat  sat i sf i es Wi s.  

St at .  § ( Rul e)  806. 02 gover ni ng def aul t  j udgment . 27 

¶38 Accor di ng t o Wi s.  St at .  § ( Rul e)  806. 02,  i f  pr oof  of  

any f act ,  i ncl udi ng damages,  i s necessar y f or  t he c i r cui t  cour t  

t o r ender  j udgment  by def aul t ,  t he c i r cui t  cour t  shal l  r ecei ve 

t he pr oof .   A par t y who def aul t s admi t s l i abi l i t y  but  not  t he 

                                                 
27 The case l aw makes cl ear  t hat  Wi s.  St at .  § ( Rul e)  806. 02 

gover ns cases i n whi ch t he def endant  answer s but  t he c i r cui t  
cour t  st r i kes t he def endant ' s answer .   For  exampl e,  we st at ed i n 
Spl i t  Rock Har dwoods v.  Lumber  Li qui dat or s,  I nc. ,  2002 WI  66,  
253 Wi s.  2d 238,  646 N. W. 2d 19,  t hat  a par t y i s subj ect  t o 
def aul t  j udgment  under  Wi s.  St at .  § ( Rul e)  806. 02 once t he 
ci r cui t  cour t  has st r uck t he par t y ' s answer .   Wr i t i ng f or  t he 
Spl i t  Rock maj or i t y,  Just i ce Pr osser  expl ai ned t hat  " [ a]  
successf ul  mot i on t o st r i ke an answer  wi l l  nor mal l y l ead t o a 
def aul t  j udgment . "   Spl i t  Rock,  253 Wi s.  2d 238,  ¶38.   

The Wi sconsi n cour t s r out i nel y appl y Wi s.  St at .  § ( Rul e)  
806. 02 i n cases i n whi ch t he def endant  answer s but  t he c i r cui t  
cour t  st r i kes t he def endant ' s answer .   See,  e. g. ,  Leonar d v.  
Cat t ahach,  214 Wi s.  2d 236,  571 N. W. 2d 444 ( Ct .  App.  1997)  
( af f i r mi ng t he c i r cui t  cour t ' s  deci s i on st r i k i ng t he def endant ' s  
unt i mel y answer  and ent er i ng def aul t  j udgment  agai nst  t he 
def endant ) ;  Ger t h v.  Amer i can St ar  I nsur ance Co. ,  166 
Wi s.  2d 1000,  480 N. W. 2d 836 ( Ct .  App.  1992)  ( same) ;  Mar t i n v.  
Gr i f f i n,  117 Wi s.  2d 438,  344 N. W. 2d 206 ( Ct .  App.  1984)  ( same) .     
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amount  of  damages. 28  Wi sconsi n St at .  § ( Rul e)  806. 02( 2)  and ( 5)  

do not  bi nd t he cour t  t o a s i ngl e pr ocedur e f or  deci di ng f act ual  

i ssues when a def aul t  j udgment  i s ent er ed but  i nst ead pr ovi de 

onl y t hat  " [ i ] f  pr oof  of  any f act  i s  necessar y f or  t he cour t  t o 

gi ve j udgment ,  t he cour t  shal l  r ecei ve t he pr oof . " 29  The 

Judi c i al  Counci l  Commi t t ee' s Not e t o t he 1978 Supr eme Cour t  

                                                 
28 See 3A Gr eni g,  supr a not e 6,  § 602. 3,  at  171 ( " I f  t he 

cour t  det er mi nes t he def endant  i s i n def aul t ,  t he f act ual  
al l egat i ons of  t he compl ai nt ,  except  t hose r el at i ng t o t he 
amount  of  damages,  wi l l  be t aken as t r ue. " )  ( c i t i ng Char l es Al an 
Wr i ght  et  al . ,  Feder al  Pr act i ce and Pr ocedur e:  Ci v i l  2d § 2688 
( per t ai ni ng t o Rul e 55 of  t he Feder al  Rul es of  Ci v i l  
Pr ocedur e) ) .  

" We l ook t o f eder al  cases [ appl y i ng Feder al  Rul e 55]  
because Wi s.  St at .  § 806. 02 i s s i mi l ar  i n l anguage and ef f ect  t o 
Fed.  R.  Ci v.  P.  55 gover ni ng def aul t  j udgment s. "   Apex 
El ect r oni cs Cor p.  v.  Gee,  217 Wi s.  2d 378,  389 n. 11,  577 
N. W. 2d 23 ( 1998)  ( c i t at i on omi t t ed) .  

" [ T] he f ai l ur e of  an aver ment  t o st at e a val i d c l ai m f or  
r el i ef  i s  f at al  t o a mot i on f or  def aul t  j udgment . "   Tr i dl e ex 
r el .  Shannon v.  Hor n,  2002 WI  App 215,  ¶11,  257 Wi s.  2d 529,  652 
N. W. 2d 418.    

29 Wi sconsi n St at .  § ( Rul e)  806. 02 ( 2)  pr ovi des:   

Af t er  f i l i ng t he compl ai nt  and pr oof  of  ser vi ce of  t he 
summons on one or  mor e of  t he def endant s and an 
af f i davi t  t hat  t he def endant  i s  i n def aul t  f or  f ai l ur e 
t o j oi n i ssue,  t he pl ai nt i f f  may move f or  j udgment  
accor di ng t o t he demand of  t he compl ai nt .   I f  t he 
amount  of  money sought  was excl uded f r om t he demand 
f or  j udgment ,  as r equi r ed under  s.  802. 02 ( 1m) ,  t he 
cour t  shal l  r equi r e t he pl ai nt i f f  t o speci f y t he 
amount  of  money cl ai med and pr ovi de t hat  i nf or mat i on 
t o t he cour t  and t o t he ot her  par t i es pr i or  t o t he 
cour t  r ender i ng j udgment .   I f  pr oof  of  any f act  i s  
necessar y f or  t he cour t  t o gi ve j udgment ,  t he cour t  
shal l  r ecei ve t he pr oof .  
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or der  amendi ng Wi s.  St at .  § ( Rul e)  806. 02( 5)  t o st at e i n 

conf or mi t y wi t h subsect i on ( 2)  t hat  t he c i r cui t  cour t  " shal l  

r ecei ve t he pr oof , "  i n pl ace of  " shal l  hear  t he pr oof , "  expl ai ns 

t hat  a c i r cui t  cour t  r ecei v i ng pr oof  of  any f act  i n a def aul t  

j udgment  mat t er  has " t he opt i on of  i n- chamber  consi der at i on of  

af f i davi t s pr esent ed by at t or neys"  as wel l  as " t he opt i on of  

hear i ng pr oof  i n open cour t . " 30 

¶39 Al t hough Wi s.  St at .  § ( Rul e)  806. 02,  gover ni ng def aul t  

j udgment s,  does not  expl i c i t l y  addr ess t he quest i on whet her  a 

def endant ' s def aul t  const i t ut es a wai ver  of  t he r i ght  of  t r i al  

by j ur y on t he i ssue of  damages,  t he c l ear  i mpl i cat i on of  t he 

r ul e and t he case l aw appl y i ng t he r ul e i s t hat  by engagi ng i n 

conduct  t hat  r esul t s i n a def aul t  j udgment  t he def endant  has 

wai ved i t s r i ght  of  t r i al  by j ur y i n t he manner  pr escr i bed by 

Wi s.  St at .  § ( Rul e)  806. 02,  a r ul e of  pl eadi ng,  pr act i ce,  and 

pr ocedur e.   A r i ght  of  t r i al  by j ur y on t he i ssue of  damages i s 

i nconsi st ent  wi t h t he pr oposi t i on t hat  a c i r cui t  cour t  has 

di scr et i on t o det er mi ne t he nat ur e of  t he hear i ng f or  deci di ng 

i ssues of  f act  and has di scr et i on t o det er mi ne t he nat ur e of  t he 

pr ocedur e f or  est abl i shi ng damages,  i ncl udi ng t he di scr et i on t o 

deci de f act ual  i ssues on t he basi s of  af f i davi t s pr esent ed by 

t he at t or neys.    

¶40 I n Apex El ect r oni cs Cor p.  v.  Gee,  217 Wi s.  2d 378,  

387,  577 N. W. 2d 23 ( 1998) ,  f or  exampl e,  a case i n whi ch t he 

                                                 
30 Or der ,  I n r e t he Rul es of  Ci v i l  Pr ocedur e,  82 Wi s.  2d i x,  

xvi  ( 1978) .    
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c i r cui t  cour t  r ender ed def aul t  j udgment  on a puni t i ve damages 

cl ai m,  t hi s cour t  hel d t hat  i f  pr oof  of  any f act  i s  necessar y 

f or  t he c i r cui t  cour t  t o gi ve def aul t  j udgment  under  Wi s.  St at .  

§ ( Rul e)  806. 02,  " [ t ] he pr ocedur e f or  obt ai ni ng t he addi t i onal  

pr oof  .  .  .  i s  wi t hi n t he di scr et i on of  t he c i r cui t  cour t . "   I n 

Hedt cke v.  Sent r y I ns.  Co. ,  109 Wi s.  2d 461,  478 n. 5,  326 

N. W. 2d 727 ( 1982) ,  t he cour t  s i mi l ar l y st at ed t hat  " [ u] pon ent r y  

of  a def aul t  j udgment ,  t he c i r cui t  cour t  may hol d a hear i ng or  

i nqui r y t o det er mi ne damages"  ( c i t at i ons omi t t ed) .  

¶41 The case l aw f ur t her  demonst r at es t hat  when def aul t  

j udgment  i s r ender ed pur suant  t o Wi s.  St at .  § ( Rul e)  

804. 12( 2) ( a) ,  gover ni ng sanct i ons f or  a v i ol at i on of  a c i r cui t  

cour t ' s  di scover y or der ,  t he pr ocedur e f or  deci di ng t he i ssue of  

damages l i es wi t hi n t he di scr et i on of  t he c i r cui t  cour t .   The 

cour t  of  appeal s  has consi st ent l y l ooked t o Wi s.  St at .  § ( Rul e)  

806. 02 when det er mi ni ng t he pr oper  pr ocedur e f or  det er mi ni ng 
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damages under  Wi s.  St at .  § ( Rul e)  804. 12( 2) ( a)  when a def aul t  

j udgment  was r ender ed. 31  

¶42 For  exampl e,  i n Br andon Appar el  Gr oup,  I nc.  v.  Pear son 

Pr ops. ,  Lt d. ,  2001 WI  App 205,  247 Wi s.  2d 521,  634 N. W. 2d 544,  

t he c i r cui t  cour t  or der ed j udgment  by def aul t  agai nst  a t hi r d-

par t y def endant  as a sanct i on f or  t he t hi r d- par t y def endant ' s 

f ai l ur e t o appear  f or  a deposi t i on as or der ed. 32  Af t er  

det er mi ni ng t hat  t he c i r cui t  cour t  had not  er r oneousl y exer ci sed 

i t s di scr et i on i n or der i ng def aul t  j udgment  under  Wi s.  St at .  

§ ( Rul e)  804. 12( 2) ( a) , 33 t he cour t  of  appeal s appl i ed Wi s.  St at .  

§ ( Rul e)  806. 02( 2)  ( gover ni ng def aul t  j udgment )  t o det er mi ne 

whet her  t he c i r cui t  cour t  was r equi r ed t o r ecei ve addi t i onal  

evi dence t o assess damages. 34  The Br andon Appar el  cour t  of  

                                                 
31 See,  e. g. ,  Smi t h v.  Gol de,  224 Wi s.  2d 518,  528,  530,  592 

N. W. 2d 287 ( Wi s.  Ct .  App.  1999)  ( hol di ng t hat  t he c i r cui t  cour t  
di d not  er r oneousl y exer ci se i t s di scr et i on i n or der i ng def aul t  
j udgment  under  Wi s.  St at .  § ( Rul e)  804. 12( 2) ( a) ;  appl y i ng Wi s.  
St at .  § ( Rul e)  806. 02( 2)  t o det er mi ne whet her  t he cour t  was 
r equi r ed t o r ecei ve addi t i onal  evi dence t o assess damages) ;  
Ker ans,  167 Wi s.  2d at  130- 31 ( hol di ng t hat  t he c i r cui t  cour t  
di d not  er r oneousl y exer ci se i t s di scr et i on i n or der i ng def aul t  
j udgment  under  Wi s.  St at .  § ( Rul e)  804. 12( 2) ( a) ;  appl y i ng Wi s.  
St at .  § ( Rul e)  806. 02( 5)  t o det er mi ne whet her  t he c i r cui t  cour t  
er r ed by not  r equi r i ng pr oof  of  damages bef or e ent er i ng t he 
j udgment ) ;  Mi dwest  Devel oper s v .  Goma Cor p. ,  121 Wi s.  2d 632,  
651,  360 N. W. 2d 554 ( Ct .  App.  1984)  ( hol di ng t hat  t he c i r cui t  
cour t  di d not  er r oneousl y exer ci se i t s di scr et i on i n or der i ng 
def aul t  j udgment  under  Wi s.  St at .  § ( Rul e)  804. 12( 2) ;  appl y i ng 
Wi s.  St at .  § ( Rul e)  806. 02( 2)  t o det er mi ne whet her  t he cour t  
er r ed i n assessi ng damages wi t hout  an evi dent i ar y hear i ng) .    

32 Br andon Appar el ,  247 Wi s.  2d 521,  ¶9.    

33 I d. ,  ¶¶11,  19.    

34 I d. ,  ¶20.     
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appeal s f ur t her  r ul ed t hat  when r ecei v i ng pr oof  of  any f act  

pr i or  t o r ender i ng j udgment  by def aul t ,  t he c i r cui t  cour t  may 

r ecei ve pr oof  " t hr ough an evi dent i ar y hear i ng or  by means of  

af f i davi t s. " 35 

¶43 Thi s cour t  has s i mi l ar l y r ecogni zed,  i n a case i n 

whi ch i t  r ender ed j udgment  agai nst  a di sobedi ent  par t y as a 

sanct i on f or  mi sconduct ,  t hat  t he pr ocedur e f or  det er mi ni ng 

damages l i es wi t hi n t he c i r cui t  cour t ' s  di scr et i on.   I n Chevr on 

Chemi cal  Co.  v.  Del oi t t e & Touche,  176 Wi s.  2d 935,  501 

N. W. 2d 15 ( 1993)  ( Chevr on I ) ,  whi ch was not  a def aul t  j udgment  

case,  t hi s cour t  i mposed j udgment ,  " on t he aut hor i t y pr ovi ded by 

secs.  805. 03 and 804. 12,  St at s. ,  and t he i nher ent  aut hor i t y 

cour t s have t o ent er  j udgment  as a sanct i on, " 36 agai nst  Del oi t t e,  

a di sobedi ent  def endant ,  as a sanct i on f or  r epeat ed,  f l agr ant ,  

and i nt ent i onal  mi sconduct .   The Chevr on I  cour t  r emanded t he 

cause t o t he c i r cui t  cour t  t o det er mi ne t he amount  of  damages t o 

be awar ded agai nst  Del oi t t e and i nst r uct ed t he ci r cui t  cour t  

t hat  on r emand " t he mat t er  of  t he amount  of  damages i s t o be 

t r eat ed as i t  i s  i n t ypi cal  def aul t  j udgment  cases. " 37     

¶44 On r emand t he ci r cui t  cour t  det er mi ned damages on t he 

basi s of  t he c i r cui t  cour t  r ecor d,  wi t hout  an evi dent i ar y 

                                                 
35 I d.  ( c i t at i on omi t t ed) .  

36 Chevr on Chemi cal  Co.  v.  Del oi t t e & Touche,  176 
Wi s.  2d 935,  947,  501 N. W. 2d 15 ( 1993)  ( Chevr on I ) .   See al so 
Chevr on Chem.  Co.  v.  Del oi t t e & Touche LLP,  207 Wi s.  2d 43,  48,  
557 N. W. 2d 775 ( 1997)  ( Chevr on I I ) .   

37 Chevr on I ,  176 Wi s.  2d at  950.    
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hear i ng,  even t hough Del oi t t e want ed an evi dent i ar y hear i ng wi t h 

al l  t he char act er i st i cs of  a bi f ur cat ed t r i al  on damages. 38  I n 

Chevr on Chemi cal  Co.  v.  Del oi t t e & Touche LLP,  207 Wi s.  2d 43,  

557 N. W. 2d 775 ( 1997)  ( Chevr on I I ) ,  t hi s cour t  expl ai ned t hat  i n 

Chevr on I  i t  had i nt ended t o l eave " t he nat ur e of  t he hear i ng on 

damages t o t he c i r cui t  cour t ' s  di scr et i on, "  j ust  as i n t ypi cal  

def aul t  j udgment  s i t uat i ons. 39  The Chevr on I I  cour t  f ur t her  hel d 

t hat  t he c i r cui t  cour t  had not  er r oneousl y  exer ci sed i t s  

di scr et i on when i t  decl i ned t o hol d an evi dent i ar y hear i ng and 

i nst ead det er mi ned damages on t he basi s of  t he t r i al  r ecor d,  

wi t h addi t i onal  br i ef i ng and or al  ar gument . 40   

¶45 Wi sconsi n St at .  §§ ( Rul es)  804. 12( 2) ( a)  and 806. 02 and 

case l aw i nt er pr et i ng and appl y i ng t hese r ul es est abl i sh t he 

manner  by whi ch a par t y wai ves i t s Ar t i c l e I ,  Sect i on 5 r i ght  of  

t r i al  by j ur y on t he i ssue of  damages.   Under  t hese cour t  r ul es,  

                                                 
38 Chevr on I I ,  207 Wi s.  2d at  46.    

Based on Del oi t t e' s r equest ,  t he c i r cui t  cour t  concl uded 
t hat  Del oi t t e want ed a j ur y t r i al  on damages.   Pl ai nt i f f -
Respondent - Cr oss Appel l ant - Pet i t i oner ' s Br i ef  Upon Revi ew at  8- 9 
& n. 6,  i n Chevr on Chem.  Co.  v.  Del oi t t e & Touche LLP,  207 
Wi s.  2d 43,  557 N. W. 2d 775 ( 1997) .     

39 Chevr on I I ,  207 Wi s.  2d at  50.  

Chevr on I I  made cl ear  t hat  Wi s.  St at .  § ( Rul e)  806. 02,  t he 
l aw gover ni ng def aul t  j udgment ,  di d not  gover n t hat  case.   
Chevr on I I ,  207 Wi s.  2d at  48.   The Chevr on I I  cour t  expl ai ned 
t hat  " i ssues of  f act  and l aw wer e j oi ned [ i n t hat  case]  and t he 
def endant  appear ed at  t r i al . "   I d.   Judgment  agai nst  t he 
def endant  i n Chevr on I  had been ent er ed by t he Chevr on I  supr eme 
cour t  on appel l at e r evi ew as a sanct i on.   I d.    

40 Chevr on I I ,  207 Wi s.  2d at  44.    
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a def endant ' s f ai l ur e t o compl y wi t h t he c i r cui t  cour t ' s  

di scover y or der s,  r esul t i ng i n def aul t  j udgment  agai nst  t he 

def endant ,  const i t ut es a wai ver  of  t he def endant ' s st at e 

const i t ut i onal  r i ght  t o a j ur y t r i al  on t he i ssue of  damages.   

Accor di ngl y,  we concl ude t hat  t he c i r cui t  cour t  di d not  v i ol at e 

t he def endant ' s r i ght  of  t r i al  by j ur y under  Ar t i c l e I ,  Sect i on 

5 of  t he Wi sconsi n Const i t ut i on when,  adher i ng t o Wi s.  St at .  

§§ ( Rul es)  804. 12( 2)  and 806. 02,  i t  deni ed t he def endant ' s 

mot i on f or  a j ur y t r i al  on t he i ssue of  damages.    

¶46 Our  deci s i on i n t he pr esent  case i s but t r essed by 

f eder al  cases addr essi ng t he quest i on whet her  t he Sevent h 

Amendment 41 r i ght  of  t r i al  by j ur y i n c i v i l  cases sur vi ves a 

def aul t  j udgment  or  sanct i ons f or  a par t y v i ol at i ng a di scover y 

or der .    

¶47 Thi s cour t ,  i n const r ui ng Ar t i c l e I ,  Sect i on 5 of  t he 

Wi sconsi n Const i t ut i on,  may l ook f or  gui dance t o f eder al  

deci s i ons i nt er pr et i ng t he Sevent h Amendment . 42  Because t he 
                                                 

41 The Sevent h Amendment  t o t he Uni t ed St at es Const i t ut i on 
pr ovi des as f ol l ows:  " I n Sui t s at  common l aw,  wher e t he val ue i n 
cont r over sy shal l  exceed t went y dol l ar s,  t he r i ght  of  t r i al  by 
j ur y shal l  be pr eser ved,  and no f act  t r i ed by a j ur y,  shal l  be 
ot her wi se r e- exami ned i n any Cour t  of  t he Uni t ed St at es,  t han 
accor di ng t o t he r ul es of  t he common l aw. "  

42 Mar kwei se v.  Peck Foods Cor p. ,  205 Wi s.  2d 208,  225,  556 
N. W. 2d 326 ( Ct .  App.  1996)  ( " The r i ght  t o a j ur y t r i al  i n c i v i l  
cases t hat  i s guar ant eed by Ar t i c l e I ,  § 5 of  t he Wi sconsi n 
Const i t ut i on i s subst ant i al l y  s i mi l ar  t o t hat  r i ght  guar ant eed 
by t he Sevent h Amendment  t o t he Uni t ed St at es 
Const i t ut i on .  .  .  .   The Sevent h Amendment  j ur y- t r i al  r i ght  
does not  appl y t o t he st at es.   Never t hel ess,  we may be gui ded by 
t he f eder al  cases i nt er pr et i ng t hat  pr ovi s i on. " )  ( c i t at i on 
omi t t ed) .  
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Wi sconsi n r ul es gover ni ng def aul t  j udgment s and sanct i ons f or  

v i ol at i ons of  di scover y or der s mi r r or  t he f eder al  r ul es,  f eder al  

l aw i s al so i nst r uct i ve i n i nt er pr et i ng t he Wi sconsi n r ul es.   

Rul e 55 of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e i s s i mi l ar  t o 

Wi s.  St at .  § ( Rul e)  806. 02 gover ni ng def aul t  j udgment s and may 

gui de our  i nt er pr et at i on of  t he Wi sconsi n st at ut e. 43  Rul e 

37( b) ( 2)  of  t he Feder al  Rul es of  Ci v i l  Pr ocedur e i s essent i al l y  

i dent i cal  t o Wi s.  St at .  § ( Rul e)  804. 12( 2) ( a)  gover ni ng 

sanct i ons f or  v i ol at i on of  di scover y or der s. 44   

¶48 The f eder al  cour t s agr ee t hat  a def endant ' s def aul t  

ext i ngui shes t he Sevent h Amendment  r i ght  t o a j ur y t r i al  on t he 

                                                 
43 " We l ook t o f eder al  cases because Wi s.  St at .  § 806. 02 i s  

s i mi l ar  i n l anguage and ef f ect  t o Fed.  R.  Ci v.  P.  55 gover ni ng 
def aul t  j udgment s. "   Apex El ect r oni cs.  Cor p.  v.  Gee,  217 
Wi s.  2d 378,  389 n. 11,  577 N. W. 2d 23 ( 1998)  ( c i t at i on omi t t ed) .    

See al so Mi dwest  Devel oper s v.  Goma Cor p. ,  121 Wi s.  2d 632,  
651- 52,  360 N. W. 2d 554 ( Ct .  App.  1984)  ( " When t her e ar e no 
Wi sconsi n cases on poi nt ,  an appel l at e cour t  can l ook t o f eder al  
deci s i ons f or  ai d i n det er mi ni ng t he i nt ent  of  a Wi sconsi n 
st at ut e i f  a f eder al  st at ut e exi st s t hat  i s  s i mi l ar  i n l anguage 
and oper at i on.   Feder al  Rul e of  Ci v i l  Pr ocedur e 55 i s s i mi l ar  i n 
l anguage and ef f ect  t o sec.  806. 02,  St at s. " )  ( f oot not e and 
i nt er nal  c i t at i ons omi t t ed) .      

44 Compar e Fed.  R.  Ci v.  P.  37( b) ( 2) ( A)  ( " I f  a 
par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de or  per mi t  
di scover y .  .  .  t he cour t  wher e t he act i on i s pendi ng may i ssue 
f ur t her  j ust  or der s.   They may i ncl ude t he f ol l owi ng:  .  .  .  ( v i )  
r ender i ng a def aul t  j udgment  agai nst  t he di sobedi ent  
par t y .  .  .  . " )  wi t h Wi s.  St at .  § 804. 12( 2) ( a)  ( " I f  a 
par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de or  per mi t  
di scover y .  .  .  t he cour t  i n whi ch t he act i on i s pendi ng may 
make such or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  and among 
ot her s t he f ol l owi ng:  .  .  .  3.  An or der  st r i k i ng out  pl eadi ngs 
or  par t s t her eof  .  .  .  or  r ender i ng a j udgment  by def aul t  
agai nst  t he di sobedi ent  par t y .  .  .  . " ) .   
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quest i on of  damages. 45  As one f eder al  cour t  of  appeal s  

expl ai ned:  " I t  i s  .  .  .  c l ear  t hat  i n a def aul t  case nei t her  t he 

pl ai nt i f f  nor  t he def endant  has a const i t ut i onal  r i ght  t o a j ur y 

t r i al  on t he i ssue of  damages.   Assumi ng t hat  [ t he par t y]  had 

t he r i ght  t o a j ur y t r i al  he wai ved t hat  r i ght  when he 

pur posef ul l y chose not  t o answer  t he sui t  and t i mel y r equest  

such a t r i al . " 46  For  a r eci t at i on of  t he hi st or y ( f r om t he f i r st  

vol ume of  Bl ackst one' s Comment ar i es i n 1765 unt i l  1877)  of  t he 

assessment  of  damages wi t hout  a j ur y upon a def aul t  j udgment  

r ender ed under  cour t  r ul es,  see Raymond v.  Danbur y & Nor wal k 

Rai l r oad Co. ,  20 Fed.  Cas.  332 ( C. C.  Conn.  1877)  ( No.  11, 593) . 47  

Feder al  l aw,  l i ke Wi sconsi n l aw,  pl aces t he pr ocedur e f or  

                                                 
45 See 10 James Wm.  Moor e et  al . ,  Moor e' s Feder al  Pr act i ce 

§ 55. 32[ 2] [ e] ,  at  55- 50 ( 3d ed.  2007)  ( " [ T] he def aul t i ng par t y  
i s ent i t l ed t o cont est  damages and par t i c i pat e i n a hear i ng on 
damages,  i f  one i s hel d,  but  has no r i ght  t o a j ur y t r i al ,  
ei t her  under  t he f eder al  r ul es or  under  t he Const i t ut i on.   The 
def aul t i ng par t y wai ves nor mal  r i ght s t o a j ur y t r i al  by i t s 
def aul t . " )  ( f oot not e omi t t ed) ;  10A Char l es Al an Wr i ght  et  al . ,  
Feder al  Pr act i ce and Pr ocedur e § 2688 at  69 ( 3d ed.  1998)  
( al t hough " t he cour t  may or der  a j ur y t r i al  as t o damages i n a 
def aul t  s i t uat i on i f  i t  seems t o be t he best  means of  assessi ng 
damages .  .  .  nei t her  s i de has a r i ght  t o demand a j ur y t r i al  on 
damages. " )  ( f oot not es omi t t ed) .    

46 I n r e Di er schke,  975 F. 2d 181,  185 ( 5t h Ci r .  1992)   
( quot at i on mar ks and f oot not e omi t t ed) .    

47 See al so Henr y v.  Snei der s,  490 F. 2d 315,  318 ( 9t h Ci r .  
1974)  and cases ci t ed t her ei n;  Fi del i t y & Deposi t  Co.  v.  Uni t ed 
St at es,  187 U. S.  315,  319- 21 ( 1902) ;  Dyson v.  Rhode I s l and Co. ,  
57 A.  771 ( 1904)  ( t r aci ng t he hi st or y of  assessi ng damages i n 
def aul t  cases i n t he cour t s of  Engl and) .   
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det er mi ni ng damages i n a def aul t  j udgment  case wi t hi n t he 

di scr et i on of  t he t r i al  cour t . 48   

¶49 The f eder al  cour t s have al so hel d t hat  no Sevent h 

Amendment  r i ght  t o a j ur y t r i al  on damages exi st s i n cases i n 

whi ch def aul t  j udgment  was or der ed as a sanct i on f or  di scover y 

v i ol at i ons. 49   

¶50 The f eder al  cases suppor t  our  concl usi on i n t he 

pr esent  case t hat  by v i ol at i ng a c i r cui t  cour t ' s  di scover y 

                                                 
48 10 Moor e et  al . ,  supr a not e 45,  § 55. 32[ 2] [ c] ,  at  55- 48 

( " When t he amount  of  damages i s not  cer t ai n and cannot  be 
det er mi ned f r om t he r ecor d,  t he cour t  must  make f ur t her  i nqui r y.   
However ,  t he cour t  need not  hol d an evi dent i ar y hear i ng wi t h 
or al  t est i mony" ) ;  § 55. 32[ 2] [ d] ,  at  55- 49 ( " [ T] he cour t  has t he 
di scr et i on t o hol d a hear i ng or  i nquest  i nt o t he amount  of  
damages" )  ( f oot not e omi t t ed) ;  § 55. 32[ 2] [ e] ,  at  55- 50 ( " The 
cour t  may,  i n i t s di scr et i on,  hol d a j ur y t r i al  on a r equest  f or  
a def aul t  j udgment . " )  ( f oot not e omi t t ed) .  

See 10A Wr i ght  et  al . ,  supr a not e 45,  § 2688,  at  57- 58,  64 
( t he cour t  det er mi nes t he nat ur e of  t he hear i ng on damages) .  

49 See Ol cot t  v.  Del .  Fl ood Co. ,  327 F. 3d 1115,  1124 ( 10t h 
Ci r .  2003)  ( hol di ng,  i n a case i n whi ch t he di st r i ct  cour t  
ent er ed def aul t  j udgment  pur suant  t o Fed.  R.  Ci v.  P.  37( b) ( 2)  
f or  def endant s '  wi l l f ul  di scover y v i ol at i ons,  t hat  " [ d] ef endant s 
do not  have a const i t ut i onal  r i ght  t o a j ur y t r i al  f ol l owi ng 
ent r y of  def aul t " )  ( c i t at i ons omi t t ed) ;  Gol dman,  Ant onet t i ,  
Fer r ai uol i ,  Axt mayer  & Her t el l  v.  Medf i t  I nt ' l ,  I nc. ,  982 F. 2d 
686,  692 n. 15 ( 1st  Ci r .  1993)  ( " [ A] f t er  a def aul t  j udgment  has 
been ent er ed under  Fed.  R.  Ci v.  P.  37( b) ( 2) ,  a par t y has no 
r i ght  t o j ur y  t r i al  under  ei t her  Fed.  R.  Ci v.  P.  
55( b) ( 2)  .  .  .  or  t he Sevent h Amendment . " )  ( c i t at i ons and 
quot at i on mar ks omi t t ed) ;  Adr i ana I nt ' l  Cor p.  v.  Thoer en,  913 
F. 2d 1406,  1414 ( 9t h Ci r .  1990) ,  cer t .  deni ed sub nom.  Lewi s & 
Co.  v.  Thoer en,  498 U. S.  1109 ( 1991)  ( same)  ( c i t at i on omi t t ed) .  

See 10A Wr i ght  et  al . ,  supr a not e 45,  § 2688,  at  69 ( i n a 
def aul t  s i t uat i on nei t her  par t y has a r i ght  t o demand a j ur y 
t r i al  on damages) .    
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or der s and by i ncur r i ng a j udgment  by def aul t ,  a par t y wai ves 

t he const i t ut i onal  r i ght  of  t r i al  by j ur y on t he i ssue of  

damages.    

¶51 We acknowl edge t hat  at  l east  one st at e supr eme cour t  

has r eached a concl usi on t hat  conf l i c t s wi t h our  hol di ng i n t he 

pr esent  case.   I n Cur bel o v.  Ul l man,  571 So.  2d 443 ( Fl a.  1990) ,  

t he Fl or i da Supr eme Cour t  hel d t hat  " [ w] hen a j ur y t r i al  has 

been r equest ed by t he pl ai nt i f f ,  t he def endant  i s st i l l  ent i t l ed 

t o a j ur y t r i al  on t he i ssue of  damages even t hough a def aul t  

has been ent er ed agai nst  t he def endant  f or  f ai l ur e t o answer  or  

ot her wi se pl ead. " 50   

¶52 Wood v.  Det r oi t  Aut omobi l e I nt er - I nsur ance Exchange,  

321 N. W. 2d 653 ( Mi ch.  1982) ,  i s  consi st ent  wi t h our  hol di ng i n 

t he pr esent  case.   I n Wood,  t he def endant  answer ed but  t hen 

vi ol at ed t he cour t ' s  di scover y or der .   The cour t  gr ant ed t he 

pl ai nt i f f ' s  mot i on f or  a def aul t  j udgment .   On appeal ,  t he 

Supr eme Cour t  of  Mi chi gan r ej ect ed t he r ul e t hat  a def endant ' s 

def aul t  const i t ut es a wai ver  of  Mi chi gan' s st at e const i t ut i onal  

r i ght  of  t r i al  by j ur y when t he t r i al  cour t  has an evi dent i ar y  

hear i ng on damages. 51  However ,  t he Wood deci s i on r est s l ar gel y 

                                                 
50 Cur bel o v.  Ul l man,  571 So.  2d 443,  444 ( Fl a.  1990)  

( c i t at i on omi t t ed) .  

51 Wood v.  Det r oi t  Aut o.  I nt er - I ns.  Exch. ,  321 N. W. 2d 653,  
658- 59 ( 1982) .  
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on t he appl i cat i on of  pr ocedur al  r ul es t hat ,  unl i ke Wi sconsi n' s 

Rul es of  Ci v i l  Pr ocedur e,  made c l ear  t hat  a def endant ' s def aul t  

coul d not  ser ve as a wai ver  of  Mi chi gan' s st at e const i t ut i onal  

r i ght  of  t r i al  by j ur y i n c i v i l  cases.   The di f f er ence bet ween 

Wood and t he pr esent  case l i es i n Mi chi gan' s pr ocedur al  r ul es 

gover ni ng t he manner  i n whi ch t he r i ght  t o t r i al  by j ur y may be 

wai ved.  

¶53 The Wood cour t  r el i ed upon Mi chi gan' s def aul t  j udgment  

r ul e,  Rul e 520 of  t he Mi chi gan Gener al  Cour t  Rul es of  1963. 52  I n 

cases i n whi ch a t r i al  cour t  det er mi ned t hat  f ur t her  pr oceedi ngs 

wer e necessar y t o det er mi ne damages i n def aul t  j udgment  

s i t uat i ons,  Rul e 520 expr essl y mandat ed " a r i ght  of  t r i al  by 

j ur y t o t he par t i es when and as r equi r ed by t he const i t ut i on. " 53  

The Wood cour t  t her ef or e hel d t hat  " a def aul t i ng par t y who has 

pr oper l y i nvoked hi s r i ght  t o j ur y t r i al  r et ai ns t hat  r i ght  i f  a 

hear i ng i s hel d t o det er mi ne t he amount  of  r ecover y. " 54     

                                                                                                                                                             
At  t he t i me of  t he Wood case,  Ar t i c l e I ,  Sect i on 14 of  t he 

Mi chi gan Const i t ut i on pr ovi ded i n r el evant  par t  t hat  " [ t ] he 
r i ght  of  t r i al  by j ur y shal l  r emai n,  but  shal l  be wai ved i n al l  
c i v i l  cases unl ess demanded by one of  t he par t i es i n t he manner  
pr escr i bed by l aw. "   See Wood,  321 N. W. 2d at  657 ( quot i ng Mi ch.  
Const .  ar t .  I ,  § 14 ( 1963) ) .    

52 Wood,  321 N. W. 2d at  659- 60.    

Rul e 520 of  t he Mi chi gan Gener al  Cour t  Rul es of  1963 
cor r esponds t o Rul e 2. 603 of  t he Mi chi gan Cour t  Rul es of  1985 
( 2008) .    

53 Wood,  321 N. W. 2d at  659 ( quot i ng Rul e 520. 2( 2)  of  t he 
Mi chi gan Gener al  Cour t  Rul es of  1963)  ( emphasi s omi t t ed) .  

54 Wood,  321 N. W. 2d at  659.    
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¶54 Unl i ke t he Mi chi gan Gener al  Cour t  Rul es of  1963,  

Wi sconsi n' s Rul es of  Ci v i l  Pr ocedur e do not  r equi r e t he c i r cui t  

cour t  t o r ecogni ze a def aul t i ng def endant ' s st at e const i t ut i onal  

r i ght  of  t r i al  by j ur y when t he cour t  det er mi nes t hat  an 

evi dent i ar y hear i ng wi l l  be hel d t o det er mi ne t he amount  of  

damages t o be awar ded.   I nst ead,  t he l aw i n Wi sconsi n i s c l ear  

t hat  i t  l i es wi t hi n t he c i r cui t  cour t ' s  di scr et i on t o det er mi ne 

t he appr opr i at e pr ocedur e f or  deci di ng f act ual  i ssues i n def aul t  

j udgment  cases and t hat  t he def aul t i ng par t y t her ef or e has no 

r i ght  of  t r i al  by j ur y.   Thi s di st i nct i on bet ween Mi chi gan and 

Wi sconsi n l aw,  per t ai ni ng not  t o t he scope of  t he st at e 

const i t ut i onal  r i ght  t o j ur y t r i al s i n c i v i l  cases but  r at her  t o 

mat t er s of  pr ocedur al  l aw gover ni ng wai ver  of  t hat  r i ght ,  

expl ai ns t he di f f er ent  hol di ng i n Wood and i n t he i nst ant  case.    

¶55 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  di d not  v i ol at e t he def endant ' s r i ght  of  t r i al  by 

j ur y under  Ar t i cl e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on 

when i t  deni ed t he def endant ' s mot i on f or  a j ur y t r i al  on t he 

i ssue of  damages.   The def endant  wai ved i t s r i ght  of  t r i al  by 

j ur y i n t he manner  set  f or t h i n Wi s.  St at .  §§ ( Rul e)  804. 12 and 

806. 02 by v i ol at i ng t he c i r cui t  cour t ' s  di scover y or der  and by 

i ncur r i ng a j udgment  by def aul t .   

                                                                                                                                                             
See al so i d.  at  660 ( " [ T] he t r i al  cour t  i n t he case at  bar ,  

havi ng det er mi ned t hat  a hear i ng was necessar y on t he quest i on 
of  damages,  was obl i ged t o accor d def endant  i t s pr oper l y  
pr eser ved r i ght  t o j ur y t r i al . " )  ( f oot not e omi t t ed) .  
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I I  

¶56 We next  addr ess t he quest i on whet her  t he c i r cui t  cour t  

er r ed i n denyi ng t he pl ai nt i f f ' s  c l ai m f or  puni t i ve damages   

under  Wi s.  St at .  § 895. 043( 3) .  

¶57 The par t i es di sagr ee about  t he basi s f or  t he c i r cui t  

cour t ' s  deni al  of  t he pl ai nt i f f ' s  c l ai m f or  puni t i ve damages.   

They di sagr ee about  whet her  t he c i r cui t  cour t  deni ed t he 

pl ai nt i f f ' s  puni t i ve damages cl ai m af t er  consi der i ng onl y t he 

al l egat i ons of  t he compl ai nt  or  whet her  t he c i r cui t  cour t  based 

i t s deni al  on evi dence t he pl ai nt i f f  pr esent ed at  t he 

evi dent i ar y hear i ng on damages.   

¶58 The pl ai nt i f f  ar gues t hat  t he ci r cui t  cour t ' s  deni al  

of  puni t i ve damages was based on a pr ocedur al  er r or ,  namel y t hat  

t he c i r cui t  cour t  er r oneousl y l i mi t ed i t s det er mi nat i on of  t he 

pl ai nt i f f ' s  puni t i ve damages cl ai m t o t he al l egat i ons i n t he 

compl ai nt .   The pl ai nt i f f  asks t hi s cour t  t o r ever se t he ci r cui t  

cour t ' s  deni al  of  puni t i ve damages and r emand t he i ssue of  

puni t i ve damages t o t he c i r cui t  cour t .   Accor di ng t o t he 

pl ai nt i f f ,  t hi s cour t  shoul d hol d t hat  t he c i r cui t  cour t  er r ed 

i n l i mi t i ng i t s det er mi nat i on of  puni t i ve damages t o t he 

al l egat i ons i n t he compl ai nt .   

¶59 The def endant  ar gues t hat  t he c i r cui t  cour t  consi der ed 

al l  t he evi dence pr esent ed and di d not  l i mi t  i t sel f  t o 

consi der i ng t he al l egat i ons i n t he compl ai nt  when addr essi ng t he 

pl ai nt i f f ' s  c l ai m f or  puni t i ve damages.   Accor di ng t o t he 

def endant ,  af t er  exami ni ng t he r ecor d t he c i r cui t  cour t  
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concl uded as a mat t er  of  l aw t hat  t he pl ai nt i f f  was not  ent i t l ed 

t o puni t i ve damages.   The def endant  asks t hi s cour t  t o af f i r m 

t he ci r cui t  cour t  and hol d t hat  because t he def endant  was mer el y 

s i l ent  or  f ai l ed t o war n t he pl ai nt i f f  about  t he empl oyee who 

conver t ed t he pl ai nt i f f ' s  f unds,  t he def endant  i s as a mat t er  of  

l aw not  subj ect  t o puni t i ve damages.  

¶60 The cour t  of  appeal s concl uded t hat  t he c i r cui t  cour t  

er r ed i n excl udi ng t he pl ai nt i f f ' s  evi dence suppor t i ng t he awar d 

of  puni t i ve damages and r emanded t he i ssue of  puni t i ve damages 

t o t he c i r cui t  cour t .  

¶61 We t ur n f i r st  ( A)  t o deci di ng whet her  a c i r cui t  cour t  

i s  l i mi t ed t o t he al l egat i ons i n t he compl ai nt  i n det er mi ni ng 

whet her  t o awar d puni t i ve damages i n a j udgment  by def aul t .   We 

t hen ( B)  exami ne t he r ecor d t o det er mi ne whet her  t he c i r cui t  

cour t  l i mi t ed i t s consi der at i on of  t he i ssue of  puni t i ve damages 

t o t he al l egat i ons of  t he compl ai nt .   Af t er  r esol v i ng t hese t wo 

quest i ons,  t hi s cour t  ( C)  det er mi nes whet her  t he c i r cui t  cour t  

er r ed i n denyi ng t he pl ai nt i f f ' s  c l ai m f or  puni t i ve damages.  

A 

¶62 Whet her  a c i r cui t  cour t  i s  l i mi t ed t o t he al l egat i ons 

i n t he compl ai nt  i n det er mi ni ng whet her  t o awar d puni t i ve 

damages i n a j udgment  by def aul t  pr esent s a quest i on of  l aw t hat  
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t hi s cour t  det er mi nes i ndependent l y of  t he c i r cui t  cour t  and 

cour t  of  appeal s but  benef i t i ng f r om t hese cour t s '  anal yses. 55   

¶63 We agr ee wi t h t he cour t  of  appeal s i n t he pr esent  case 

t hat  t he c i r cui t  cour t  was r equi r ed t o det er mi ne whet her  pr oof  

of  any f act  was needed t o det er mi ne whet her  t he def endant  act ed 

" mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d 

of  t he r i ght s of  t he pl ai nt i f f , " 56 j ust i f y i ng an awar d of  

puni t i ve damages.   The case l aw i s c l ear  t hat  a c i r cui t  cour t  i s  

not  l i mi t ed t o consi der i ng onl y t he al l egat i ons of  t he 

compl ai nt .   As a gener al  pr oposi t i on,  some f or m of  i nqui r y 

                                                 
55 See Apex El ect r oni cs Cor p.  v.  Gee,  217 Wi s.  2d 378,  384,  

577 N. W. 2d 23 ( 1998)  ( whet her  t he c i r cui t  cour t  er r ed by 
awar di ng t he pl ai nt i f f  puni t i ve damages sol el y on t he basi s of  
t he compl ai nt  pr esent s a quest i on of  l aw i nvol v i ng st at ut or y 
i nt er pr et at i on) .       

56 Wi s.  St at .  § 895. 043( 3) .    

Sect i on 895. 043( 3)  set s f or t h t he conduct  t hat  may gi ve 
r i se t o puni t i ve damages,  pr ovi di ng i n f ul l  t hat  " [ t ] he 
pl ai nt i f f  may r ecei ve puni t i ve damages i f  evi dence i s submi t t ed 
showi ng t hat  t he def endant  act ed mal i c i ousl y t owar d t he 
pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d of  t he r i ght s of  t he 
pl ai nt i f f . "  

I n or der  t o meet  t he r equi r ement s of  Wi s.  St at .  
§ 895. 043( 3) ,  t he pl ai nt i f f ' s  evi dence must  show t hat  t he 
def endant  act ed " wi t h a pur pose t o di sr egar d t he pl ai nt i f f ' s 
r i ght s,  or  [ was]  awar e t hat  hi s or  her  act s [ wer e]  subst ant i al l y  
cer t ai n t o r esul t  i n t he pl ai nt i f f ' s  r i ght s bei ng di sr egar ded. "   
St r enke v.  Hogner ,  2005 WI  25,  ¶38,  279 Wi s.  2d 52,  694 
N. W. 2d 296.   Such a showi ng r equi r es t hat  t he def endant ' s " act  
or  cour se of  conduct  [ was]  del i ber at e, "  t hat  " t he act  or  
conduct  .  .  .  act ual l y di sr egar d[ ed]  t he r i ght s of  t he 
pl ai nt i f f , "  and t hat  " t he act  or  conduct  [ was]  suf f i c i ent l y 
aggr avat ed t o war r ant  puni shment  by puni t i ve damages. "   St r enke,  
279 Wi s.  2d 52,  ¶38.  
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beyond t he compl ai nt  i s  r equi r ed t o det er mi ne t he mer i t s of  a 

puni t i ve damages cl ai m.    

¶64 Apex El ect r oni cs Cor p.  v.  Gee,  217 Wi s.  2d 378,  577 

N. W. 2d 23 ( 1998) ,  upon whi ch t he cour t  of  appeal s r el i ed,  

gover ns t he i nst ant  case.   I n Apex El ect r oni cs,  t he c i r cui t  

cour t  awar ded j udgment  by def aul t  under  Wi s.  St at .  § ( Rul e)  

806. 02 on a puni t i ve damages cl ai m sol el y on t he basi s of  t he 

compl ai nt .   Appl y i ng bot h Wi s.  St at .  § ( Rul e)  806. 02 ( gover ni ng 

def aul t  j udgment s)  and § 895. 043 ( gover ni ng puni t i ve damages) ,  

t he supr eme cour t  concl uded " t hat  a c i r cui t  cour t  ent er i ng a 

def aul t  j udgment  on a puni t i ve damages cl ai m must  make i nqui r y 

beyond t he compl ai nt  t o det er mi ne t he mer i t s of  t he puni t i ve 

damages cl ai m and t he amount  of  puni t i ve damages,  i f  any,  t o be 

awar ded. " 57  The supr eme cour t  expl ai ned t hat  " [ w] i t hout  

conduct i ng an i nqui r y beyond t he compl ai nt ,  a c i r cui t  cour t  

cannot  det er mi ne whet her  a def endant ' s conduct  j ust i f i es a 

puni t i ve damages awar d and,  i f  an awar d i s j ust i f i ed,  what  

amount  woul d accompl i sh t he pur poses of  puni t i ve damages whi l e 

sat i sf y i ng t he r equi r ement s of  due pr ocess. " 58  The Apex 

El ect r oni cs cour t  concl uded t hat  t he c i r cui t  cour t  had er r ed 

when i t  r el i ed sol el y on t he pl ai nt i f f ' s  demand i n t he compl ai nt  

f or  a cer t ai n sum i n puni t i ve damages and " when i t  f ai l ed t o 

r ecei ve pr oof  of  f act s necessar y t o det er mi ne t he mer i t s of  t he 

                                                 
57 Apex El ect r oni cs,  217 Wi s.  2d at  390.  

58 I d.  
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puni t i ve damages cl ai m and t he amount  of  puni t i ve damages,  i f  

any,  t o be awar ded. " 59     

¶65 Apex El ect r oni cs cont r ol s t he pr esent  case.   Whet her  

t he c i r cui t  cour t  awar ds or  r ef uses t o awar d puni t i ve damages i n 

a j udgment  by def aul t ,  t he c i r cui t  cour t  must  or di nar i l y  make 

i nqui r y beyond t he compl ai nt  t o det er mi ne t he mer i t s of  t he 

puni t i ve damages cl ai m and t he amount  of  puni t i ve damages,  i f  

any,  t o be awar ded.   We t hus concl ude,  as t he cour t  di d i n Apex 

El ect r oni cs,  t hat  a c i r cui t  cour t  i n r ul i ng on a c l ai m f or  

puni t i ve damages er r s i n basi ng i t s deci s i on sol el y on t he 

al l egat i ons i n t he pl ai nt i f f ' s  compl ai nt .   The ci r cui t  cour t  

must  gi ve t he compl ai ni ng par t y an oppor t uni t y t o pr ove f act s i n 

suppor t  of  t he puni t i ve damages cl ai m beyond t hose al l eged i n 

t he compl ai nt . 60 

B 

¶66 We now t ur n t o t he r ecor d t o det er mi ne whet her  t he 

c i r cui t  cour t  i n t he pr esent  case l i mi t ed i t s consi der at i on of  

t he i ssue of  puni t i ve damages t o t he al l egat i ons of  t he 

compl ai nt .   We acknowl edge at  t he out set  t hat  t he r ecor d,  whi ch 

consi st s i n r el evant  par t  of  l engt hy t r anscr i pt s of  t wo separ at e 

hear i ngs conduct ed by t he c i r cui t  cour t ,  i s  somewhat  di f f i cul t  

t o i nt er pr et .   However ,  af t er  exami ni ng t he r ecor d as a whol e,  

                                                 
59 I d.  at  391.  

60 As we expl ai ned pr evi ousl y,  t he c i r cui t  cour t  det er mi nes 
t he met hod f or  r ecei v i ng pr oof  i n det er mi ni ng damages i n a 
def aul t  j udgment .  
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we concl ude,  as di d t he cour t  of  appeal s,  t hat  t he c i r cui t  cour t  

consi der ed onl y t he al l egat i ons of  t he compl ai nt .  

¶67 At  t he hear i ng on t he def endant ' s mot i on f or  a j ur y 

t r i al  on t he i ssue of  damages,  t he pl ai nt i f f  r equest ed an 

oppor t uni t y t o pr esent  wi t nesses t o t est i f y about  f act s t hat  

wer e not  al l eged i n t he pl ai nt i f f ' s  compl ai nt  but  t hat  suppor t ed 

t he pl ai nt i f f ' s  puni t i ve damages cl ai m.   The pl ai nt i f f  st at ed t o 

t he cour t  t hat  he want ed " t he oppor t uni t y t o come i n wi t h 

wi t nesses"  not  onl y t o " est abl i sh t he amount  of  money t hat  was 

st ol en f r om [ t he pl ai nt i f f ] "  but  al so t o est abl i sh " t he 

c i r cumst ances of  t hose t hef t s. "   The pl ai nt i f f  expl ai ned t hat  

hi s pur pose i n pr esent i ng wi t ness t est i mony about  t he 

c i r cumst ances of  t he t hef t s was t o " show t he 

egr egi ous .  .  .  manner  i n whi ch [ t he def endant ]  conduct ed i t sel f  

so t hat  [ t he pl ai nt i f f  coul d]  l egi t i mat el y pr epar e a 

r ecor d .  .  .  t hat  wi l l  j ust i f y puni t i ve damages agai nst  [ t he 

def endant ] . "   The pl ai nt i f f  acknowl edged t hat  i t  woul d be 

di f f i cul t  f or  hi m t o make t he case f or  puni t i ve damages based 

sol el y on t he " bar e bones"  al l egat i ons i n hi s compl ai nt .    

¶68 The ci r cui t  cour t  r ul ed t hat  t he pl ai nt i f f  coul d 

i nt r oduce wi t ness t est i mony r egar di ng t he amount  t hat  was st ol en 

f r om t he pl ai nt i f f  but  t hat  t he pl ai nt i f f  coul d not  i nt r oduce 

wi t ness t est i mony about  t he def endant ' s conduct  i n r el at i on t o 

t he pl ai nt i f f ' s  r equest  f or  puni t i ve damages.   The ci r cui t  cour t  

hel d t hat  al t hough t he pl ai nt i f f  had a r i ght  t o ar gue f or  

puni t i ve damages at  t he evi dent i ar y hear i ng,  t he pl ai nt i f f  woul d 

have t o make such ar gument  " f r om t he admi t t ed f act s i n t he 
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compl ai nt . "   I n di scussi ng t he pl ai nt i f f ' s  r i ght  t o ar gue f or  

puni t i ve damages,  t he c i r cui t  cour t  st at ed at  var i ous poi nt s 

t hat  t he pl ai nt i f f  was " l i mi t ed t o t he f act s i n t he compl ai nt " ;  

t hat  t he pl ai nt i f f  had " t he r i ght  t o ar gue based on what  i t  i s  

t hat  [ he had]  pl ed" ;  t hat  t he c i r cui t  cour t  need not  " get  i nt o 

t he busi ness of  hear i ng t est i mony at  al l  concer ni ng al l  of  t hese 

ot her  mat t er s" ;  t hat  t he c i r cui t  cour t  di d not  " i nt end t o get  

i nt o t he quest i on of  al l  of  t he act i v i t y t hat  went  on her e" ;  and 

t hat  t he c i r cui t  cour t  woul d consi der  " based on t he admi t t ed 

f act s,  now admi t t ed f act s i n t he compl ai nt ,  whet her  [ t he 

pl ai nt i f f  was]  ent i t l ed t o puni t i ve damages or  not . "    

¶69 The ci r cui t  cour t  l i mi t ed t he pl ai nt i f f  t o t he 

al l egat i ons of  t he compl ai nt  as f ol l ows:   

I ' m onl y goi ng t o al l ow t he pl ai nt i f f  t o pr ove t he 
number  of  dol l ar s i nvol ved and,  of  cour se,  you can 
ar gue f r om t he admi t t ed f act s i n t he compl ai nt .   The 
compl ai nt  i s  deemed admi t t ed i n al l  of  i t s  aspect s.   
I t  i s  deemed admi t t ed.   And you can ar gue f or  puni t i ve 
damages based on t hat ,  of  cour se.   But  I ' m not  goi ng 
t o get  i nt o a t r i al  on t he mer i t s her e.   I  bel i eve t he 
al l egat i ons of  t he compl ai nt  ar e deemed admi t t ed f or  
pur poses of  t hi s  pr oceedi ng.   And t hat ' s what  you' r e 
goi ng t o be st uck wi t h. 61   

¶70 An exchange bet ween t he ci r cui t  cour t  and counsel  f or  

def endant  al so makes cl ear  t he c i r cui t  cour t ' s  i nt ent i on t o 

deci de t he i ssue of  puni t i ve damages sol el y on t he f act s al l eged 

i n t he pl ai nt i f f ' s  compl ai nt .   Af t er  t he c i r cui t  cour t  i nf or med 

t he def endant ' s counsel  t hat  i t  woul d deci de t he puni t i ve 

                                                 
61 Emphasi s added.  
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damages i ssue on " [ t ] he f act s t hat  ar e i n [ t he pl ai nt i f f ' s ]  

compl ai nt , "  t he f ol l owi ng exchange t hen ensued:  

[ DEFENDANT' S COUNSEL] :  Al l  of  t hem? 

THE COURT:  Al l  of  t hem.  

[ DEFENDANT' S COUNSEL] :  Not hi ng el se?  

THE COURT:  Not hi ng el se.   Wel l ,  t he t heor y on def aul t s 
i s t hat  you ar e l i mi t ed t o what ' s i n your  compl ai nt  
because i n a t ypi cal  def aul t  s i t uat i on wher e someone 
doesn' t  answer ,  t he t heor y i s t hat  i f  t hey knew you 
wer e goi ng t o ask f or  somet hi ng el se,  t hey mi ght  have 
answer ed.  .  .  .  They ar e l i mi t ed t o t he f act s i n t he 
compl ai nt .  .  .  .     

¶71 Af t er  t he hear i ng on t he def endant ' s mot i on f or  a j ur y 

t r i al  on damages,  t he pl ai nt i f f  at t empt ed t o submi t  document ar y 

evi dence i n suppor t  of  t he pl ai nt i f f ' s  puni t i ve damages cl ai m.   

The document ar y evi dence was at t ached t o an af f i davi t ,  s i gned by 

t he pl ai nt i f f ' s  counsel ,  descr i bi ng t he evi dence.   A 

suppl ement al  br i ef  al so accompani ed t he evi dence and t he 

af f i davi t .   I n t he suppl ement al  br i ef ,  t he pl ai nt i f f  

acknowl edged t hat  t he c i r cui t  cour t  had r ul ed at  t he mot i on 

hear i ng t hat  t he pl ai nt i f f  " may not  pr esent  wi t nesses t o t est i f y 

r egar di ng t he f act s whi ch Pl ai nt i f f  bel i eves suppor t  an awar d of  

puni t i ve damages. "   The pl ai nt i f f  descr i bed t he document ar y 

evi dence accompanyi ng t he br i ef  as evi dence per t ai ni ng t o f act s 

al r eady known t o t he c i r cui t  cour t  t hr ough t he deposi t i ons.  

¶72 At  t he evi dent i ar y hear i ng on damages,  t he pl ai nt i f f  

ar gued f or  puni t i ve damages,  r el y i ng upon t he document ar y 

evi dence t hat  t he pl ai nt i f f  had submi t t ed t o t he c i r cui t  cour t  

i n r esponse t o t he c i r cui t  cour t ' s  r ul i ng t hat  t he pl ai nt i f f  
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coul d not  i nt r oduce wi t nesses t o t est i f y about  f act s suppor t i ng 

hi s puni t i ve damages cl ai m.   The ci r cui t  cour t  excl uded t hi s 

document ar y evi dence on hear say gr ounds.  

¶73 I mmedi at el y af t er  t he c i r cui t  cour t  r ul ed t hat  t he 

pl ai nt i f f ' s  document ar y evi dence woul d be excl uded,  t he 

pl ai nt i f f  agai n r equest ed t o pr esent  a wi t ness,  Ted Fr ydr ych,  t o 

t est i f y i n suppor t  of  t he pl ai nt i f f ' s  puni t i ve damages cl ai m.   

Mr .  Fr ydr ych i s anot her  of  t he def endant ' s account hol der s whose 

asset s al l egedl y wer e st ol en by t he same empl oyee who al l egedl y  

st ol e f r om t he pl ai nt i f f .   Counsel  f or  t he pl ai nt i f f  st at ed t hat  

i t  was her  " of f er  of  pr oof  t hat  we can est abl i sh al l  t he f act s 

set  f or t h i n my af f i davi t  as wel l  as t he af f i davi t  of  Fr ydr ych 

t hr ough hi s l i ve t est i mony. " 62  I n r esponse,  t he c i r cui t  cour t  

st at ed,  " Al l  r i ght ,  t hat  af f i davi t  wi l l  s t and as your  of f er  of  

pr oof . "   

¶74 The ci r cui t  cour t  di d not  st at e whet her  i t  accept ed 

counsel ' s of f er  of  pr oof  or  whet her  i t  woul d consi der  t he of f er  

of  pr oof  when deci di ng t he i ssue of  puni t i ve damages.   When i t  

deci ded puni t i ve damages at  t he c l ose of  t he evi dent i ar y  

hear i ng,  t he c i r cui t  cour t  made no r ef er ence t o t he of f er  of  

pr oof ,  t o counsel ' s af f i davi t ,  t o t he af f i davi t  of  Mr .  Fr ydr ych,  

or  t o counsel ' s r equest  t o pr esent  Mr .  Fr ydr ych' s l i ve 

t est i mony.   Mr .  Fr ydr ych never  t est i f i ed at  t he evi dent i ar y 

                                                 
62 Mr .  Fr ydr ych' s af f i davi t  was among t he document ar y 

evi dence t hat  t he pl ai nt i f f  submi t t ed t o t he cour t  af t er  t he 
hear i ng on t he def endant ' s mot i on f or  a j ur y t r i al  on t he i ssue 
of  damages and t hat  t he cour t  ul t i mat el y excl uded as evi dence.  
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hear i ng on damages.   The ci r cui t  cour t  deci ded puni t i ve damages 

wi t hout  maki ng any cl ear  r ef er ence t o f act s or  evi dence beyond 

t he pl ai nt i f f ' s  compl ai nt .  

¶75 At  t he c l ose of  t he evi dent i ar y hear i ng on damages,  

t he c i r cui t  cour t  hel d t hat  j udgment  by def aul t  woul d be 

r ender ed agai nst  t he def endant  i n t he amount  of  $514. 010 pl us 

cost s and i nt er est ,  f or  a t ot al  j udgment  of  $525, 901. 41.   The 

ci r cui t  cour t  al so deni ed t he pl ai nt i f f ' s  r equest  f or  puni t i ve 

damages.   The ci r cui t  cour t  r easoned t hat  " none of  t he 

money .  .  .  t hat  was t aken f r om t he pl ai nt i f f  went  i nt o t he 

pocket  of  [ t he def endant ]  ot her  t han i t s empl oyee. "   The ci r cui t  

cour t  st at ed:  " I  do not  bel i eve t hat  i f  t he di st r i ct  at t or ney 

wer e t o pr osecut e [ t he def endant ]  f or  t hef t ,  t hat  such a 

pr osecut i on woul d be successf ul  because I  don' t  t hi nk t hey can 

pr ove i nt ent . "   The ci r cui t  cour t  st at ed i n concl usi on t hat  t he 

def endant  " behaved ver y badl y"  but  t hat  t he cour t  di d " not  

bel i eve t hat  puni t i ve damages agai nst  [ t he def endant ]  i n t hi s 

case woul d be appr opr i at e. "   

¶76 The def endant  cont ends t hat  t he c i r cui t  cour t  

consi der ed t he mer i t s of  t he pl ai nt i f f ' s  c l ai m f or  puni t i ve 

damages.   I t  poi nt s t o t he c i r cui t  cour t ' s  obser vat i ons dur i ng 

t he hear i ng on t he def endant ' s mot i on f or  a j ur y t r i al  on t he 

i ssue of  damages t hat  some of  t he f act s and evi dence di scussed 

by t he pl ai nt i f f  " sounds l i ke negl i gent  pr act i ce"  and t hat  t he 

pl ai nt i f f  seemed t o have " a pr et t y hi gh bur den"  of  showi ng t hat  

t he def endant  was not  " j ust  s l oppy"  but  i nst ead act ed i n 

i nt ent i onal  di sr egar d of  t he pl ai nt i f f ' s  r i ght s .   Accor di ng t o 
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t he def endant ,  t hese st at ement s of  t he c i r cui t  cour t  show t hat  

t he c i r cui t  cour t  consi der ed f act s beyond t hose al l eged i n t he 

compl ai nt  and concl uded t hat  t he pl ai nt i f f  was unabl e t o pr ove 

hi s c l ai m f or  puni t i ve damages.    

¶77 We di sagr ee wi t h t he def endant .   The ci r cui t  cour t ' s  

passi ng obser vat i ons about  t he pl ai nt i f f ' s  c l ai m f or  puni t i ve 

damages do not  det r act  f r om t he cl ar i t y of  t he c i r cui t  cour t ' s  

numer ous comment s t hat  t he c i r cui t  cour t  was l i mi t i ng t he 

pl ai nt i f f  t o ar gui ng f r om t he f act s al l eged i n hi s compl ai nt .   

I n any event ,  t he c i r cui t  cour t ' s  comment s do not  demonst r at e a 

car ef ul  consi der at i on of  t he r ecor d and an anal ysi s of  t he l aw 

of  puni t i ve damages t o whi ch t he par t i es wer e ent i t l ed.   

¶78 Taken as a whol e,  t he r ecor d suppor t s t he pl ai nt i f f ' s  

asser t i ons t hat  t he c i r cui t  cour t  deci ded t he i ssue of  puni t i ve 

damages sol el y on t he basi s of  al l egat i ons i n t he pl ai nt i f f ' s  

compl ai nt .    

C 

¶79 Fi nal l y,  we det er mi ne whet her  t he c i r cui t  cour t  er r ed 

i n denyi ng t he pl ai nt i f f ' s  c l ai m f or  puni t i ve damages.   The 

ci r cui t  cour t  er r ed i n l i mi t i ng i t s deci s i on t o t he al l egat i ons 

of  t he compl ai nt ,  i n f ai l i ng t o r evi ew t he ent i r e r ecor d,  and i n 

f ai l i ng t o gi ve t he pl ai nt i f f  an oppor t uni t y t o pr esent  evi dence 

t o suppor t  hi s c l ai m f or  puni t i ve damages.   Under  t hese 

ci r cumst ances,  t he mer i t s of  t he pl ai nt i f f ' s  c l ai m f or  puni t i ve 

damages ar e not  bef or e t hi s cour t ,  and we do not  addr ess t hem.   

We r emand t he mat t er  t o t he c i r cui t  cour t  t o al l ow t he ci r cui t  

cour t  an oppor t uni t y t o exer ci se i t s di scr et i on i n det er mi ni ng 
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t he nat ur e of  t he hear i ng and t o det er mi ne whet her  puni t i ve 

damages ar e war r ant ed.     

¶80 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  er r ed i n deci di ng t he pl ai nt i f f ' s  puni t i ve damages 

cl ai m sol el y on t he basi s of  al l egat i ons i n t he compl ai nt  and i n 

denyi ng t he pl ai nt i f f  an oppor t uni t y t o pr ove addi t i onal  f act s  

i n suppor t  of  t he puni t i ve damages cl ai m.      

*  *  *  *  

¶81 I n sum,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s.   We af f i r m,  as di d t he cour t  of  appeal s,  t he c i r cui t  

cour t ' s  deni al  of  t he def endant ' s r equest  f or  a j ur y t r i al  on 

t he i ssue of  damages.   The ci r cui t  cour t  di d not  v i ol at e t he 

def endant ' s r i ght  of  t r i al  by j ur y under  Ar t i c l e I ,  Sect i on 5 of  

t he Wi sconsi n Const i t ut i on when i t  deni ed t he def endant ' s mot i on 

f or  a j ur y t r i al  on t he i ssue of  damages.   The def endant  wai ved 

i t s r i ght  of  t r i al  by j ur y i n t he manner  set  f or t h i n Wi s.  St at .  

§§ ( Rul e)  804. 12( 2)  and 806. 02.   We r ever se,  as di d t he cour t  of  

appeal s,  t he c i r cui t  cour t ' s  r ul i ng denyi ng puni t i ve damages.   

We concl ude t hat  t he c i r cui t  cour t  er r ed i n deci di ng t he 

pl ai nt i f f ' s  puni t i ve damages cl ai m sol el y on t he basi s of  f act s  

al l eged i n t he compl ai nt  and i n denyi ng t he pl ai nt i f f  an 

oppor t uni t y t o pr ove addi t i onal  f act s i n suppor t  of  t he puni t i ve 

damages cl ai m.   We r emand t he i ssue of  puni t i ve damages t o t he 

c i r cui t  cour t  t o exer ci se i t s di scr et i on i n det er mi ni ng t he 

nat ur e of  t he hear i ng on puni t i ve damages and t o det er mi ne 

whet her  puni t i ve damages ar e war r ant ed.  
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¶82 Accor di ngl y,  we af f i r m t he deci s i on of  t he cour t  of  

appeal s af f i r mi ng i n par t  and r ever si ng i n par t  t he j udgment  and 

or der  of  t he c i r cui t  cour t .    

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on. 63   

 

                                                 
63 The cour t  of  appeal s r emanded t he cause f or  consi der at i on 

of  ot her  i ssues not  i nvol ved i n t hi s r evi ew.      
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¶83 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  

concur ,  but  wr i t e separ at el y on t he i ssue of  puni t i ve damages 

because I  do not  concl ude t hat  t he c i r cui t  cour t  deci ded t he 

pl ai nt i f f ' s  puni t i ve damages cl ai m sol el y on t he basi s of  t he 

f act s al l eged i n t he compl ai nt .   I n t hi s case,  what  t he c i r cui t  

cour t  j udge r el i es upon i n maki ng hi s r ul i ng i s not  c l ear .   I t  

i s  not  c l ear  f r om t he r ecor d whet her  t he j udge consi der ed t he 

of f er  of  pr oof  and det er mi ned as a mat t er  of  l aw t hat  t he 

pl ai nt i f f  coul d not  meet  t he l evel  of  conduct  necessar y f or  

puni t i ve damages t o be awar ded or  whet her  t he c i r cui t  cour t  

deci ded t he i ssue based upon t he evi dence pr esent ed,  i . e. ,  t he 

pl eadi ngs and WMAS' s conduct .    

¶84 On one hand,  t he r ecor d i s not  absol ut el y c l ear  t hat  

t he j udge pr ecl uded t he pl ai nt i f f  f r om i nt r oduci ng t est i mony at  

t r i al  on puni t i ve damages because par t s of  t he r ecor d i ndi cat e 

t hat  t he pl ai nt i f f  was t o i nt r oduce evi dence at  t he t wo- day 

hear i ng,  ot her  t han f act s est abl i shed by t he compl ai nt ,  on al l  

damages i ncl udi ng puni t i ve damages.   

¶85 On Febr uar y 20,  2006,  t he c i r cui t  cour t  conduct ed a 

mot i on hear i ng.   At  t hat  hear i ng,  t he t r anscr i pt  r ef l ect s t he 

f ol l owi ng:   

THE COURT:  .  .  .  I t  seems t o me what  we ar e her e 
t o do i s t o have t he pl ai nt i f f  pr ove what  t he damages 
ar e.   That  seems t o me t hat ' s al l  we ar e l ooki ng at .   
And,  obvi ousl y,  you have t he r i ght  t o ar gue based on 
what  i t  i s  t hat  you' ve pl ed.   You have t he r i ght  t o 
ar gue t hat  t hose damages shoul d i ncl ude puni t i ve 
damages.   But  I  t hi nk we ar e onl y her e f or  a hear i ng 
on t he quest i on of  dol l ar s.   How many dol l ar s.   So I  
don' t  i nt end t o get  i nt o t he quest i on of  al l  of  t he 
act i v i t y t hat  went  on her e.  



No.   2006AP813. akz 

 

2 
 

I ' m goi ng t o assume t hat  t he f act s t hat  ar e 
al l eged i n t he compl ai nt  ar e t r ue.   I ' m goi ng t o 
assume t hat ,  and t her ef or e,  pl ai nt i f f  i s  ent i t l ed t o 
j udgment .   The onl y quest i on i s what  amount .   How many 
dol l ar s?  And I ' m goi ng t o gi ve t he pl ai nt i f f  a chance 
t o pr ove t hat .  

[ PLAI NTI FF' S COUNSEL: ]   Your  honor ,  j ust  f or  my 
cl ar i f i cat i on,  we di d pl ead i n t he amended compl ai nt ,  
we di d ask f or  puni t i ve damages.    

THE COURT:   Al l  r i ght .   I ' m goi ng t o hear  you on 
t hat .    

[ PLAI NTI FF' S COUNSEL: ]   Okay.   

¶86 The ci r cui t  cour t  t hen di scussed t he f act  t hat  t he 

pl ai nt i f f  woul d not  need t o i nt r oduce evi dence r egar di ng t he 

f act s t hat  ar e al r eady admi t t ed by def aul t  and t hat  t he 

def endant  woul d be pr ecl uded f r om ar gui ng t hat  t he damages 

shoul d be mi t i gat ed.   When t he answer  was st r i cken,  so was t he 

def ense of  mi t i gat i on of  damages.   Whi l e t he c i r cui t  cour t  

pr ecl uded t he par t i es f r om r et r y i ng t he mer i t s of  t he compl ai nt  

f or  l i abi l i t y  pur poses,  t he c i r cui t  cour t  di d al l ow t he par t i es 

t o i nt r oduce evi dence r egar di ng damages.   The Febr uar y 20 r ecor d 

f ur t her  r ef l ect s t he f ol l owi ng:  

THE COURT:  .  .  .  The onl y i ssue i s how many 
dol l ar s f l ow f r om t hose f act s,  how many dol l ar s of  
damages?  And based on t he admi t t ed f act s,  now 
admi t t ed f act s i n t he compl ai nt ,  whet her  t hey ar e 
ent i t l ed t o puni t i ve damages or  not .  

.  .  .  .  

[ PLAI NTI FF' S COUNSEL: ]   But  my under st andi ng of  
t he l aw i s whet her  or  not  someone i s ent i t l ed t o 
puni t i ves depends on t he ci r cumst ances on whi ch t he 
t or t  was commi t t ed.   So al t hough t he Cour t  i s  
est abl i shi ng as gi ven t hat  t he t or t  was commi t t ed,  we,  
i f  I  under st and you cor r ect l y,  wi l l  be ent i t l ed t o 
pr esent  evi dence on t he ci r cumst ances on whi ch t he 
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t or t  was commi t t ed t o al l ow us t o pr ove our  puni t i ve 
damages cl ai m.   

Af t er  f ur t her  di scussi on t he ci r cui t  cour t  st at ed:  

THE COURT:  .  .  .  Thi s i s a hear i ng on damages i n 
a def aul t  s i t uat i on.   I ' m onl y goi ng t o al l ow t he 
pl ai nt i f f  t o pr ove t he number  of  dol l ar s i nvol ved and,  
of  cour se,  you can ar gue f r om t he admi t t ed f act s i n 
t he compl ai nt .   The compl ai nt  i s  deemed admi t t ed i n 
al l  of  i t s  aspect s.   I t  i s  deemed admi t t ed.   And you 
can ar gue f or  puni t i ve damages based on t hat ,  of  
cour se.  .  .  .   

¶87 Accor di ngl y,  f r om t hi s par t  of  t he r ecor d i t  appear s 

t hat  t he pl ai nt i f f  woul d have hi s day i n cour t  t o pr ove puni t i ve 

damages,  but  t he pl ai nt i f f  was i nst r uct ed t o not  be dupl i c i t ous 

r egar di ng f act s al r eady pr oven because of  t he def aul t .  

¶88 On t he ot her  hand,  at  t he t wo- day t r i al ,  i t  i s  

appar ent  t hat  pl ai nt i f f ' s  counsel  bel i eved t hat  t he pl ai nt i f f  

was pr ecl uded,  by cour t  or der ,  f r om i nt r oduci ng wi t nesses 

r egar di ng puni t i ve damages,  and t he r ecor d r ef l ect s t hat  t he 

c i r cui t  cour t  j udge di d not  al l ow such t est i mony.   At  t hat  

t r i al ,  t he pl ai nt i f f  cal l ed t wo wi t nesses:  Geor ge Ki skunas 

t est i f i ed on account i ng mat t er s,  and Dr .  Rao t est i f i ed on hi s 

own behal f .   Pl ai nt i f f ' s  counsel  at t empt ed t o i nt r oduce an of f er  

of  pr oof  and al so asked t o pr esent  l i ve t est i mony.   When 

di scussi ng evi dence bei ng i nt r oduced,  i n t he f or m of  document s 

r at her  t han l i ve wi t nesses,  t he f ol l owi ng t r anspi r ed:   

[ PLAI NTI FF' S COUNSEL: ]   .  .  .  I t  was i nt ended t o 
be r esponsi ve t o t he Cour t ' s  r ul i ng t hat  cer t ai n f or ms 
of  evi dence woul d not  be pr esent ed at  t he hear i ng.   
And i f  I  under st and t he Cour t ' s  r ul i ng cor r ect l y,  i t  
was not  so much t hat  puni t i ve damages wer e an 
i mpossi bi l i t y  her e.   I  mean,  we l ooked at  t he l anguage 
i n t he compl ai nt ,  and I  t hi nk t he Cour t ' s  r evi ew of  
t hat  r eveal ed t hat ,  yeah,  we' r e t al k i ng about  some 
i nt ent i onal  t or t s her e.   But  what  t he Cour t  di d not  
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want  t o do i s have us do a hear i ng on t hose 
al l egat i ons.   I  compl et el y r espect  t hat ,  and I  want  t o 
be abl e t o pr ovi de t he i nf or mat i on t hat  I  f eel  i s  
essent i al  t o suppor t  a puni t i ve f or  exempl ar y damages 
r ul i ng but  obvi ousl y do not  want  t o v i ol at e t he 
Cour t ' s  or der .  

 .  .  .  .  

And,  Your  Honor ,  i n t he at t achment s her e,  I ' ve 
got  a coupl e of  af f i davi t s.   The af f i davi t  I  s i gned 
t akes,  agai n,  document s t hat  we obt ai ned f r om WMA[ S]  
i n di scover y t hat  I  bel i eve suppor t  our  r equest  f or  
puni t i ve damages.   And I  di d not  t ake st uf f  t hat  
s i mpl y est abl i shes t he al l egat i ons i n t he pl eadi ngs,  
but  st uf f  t hat  aggr avat es t he conduct  t hat  i s 
concl usi vel y est abl i shed i n t he pl eadi ngs t o a poi nt  
wher e I  t hi nk i t  wi l l  show t hat  puni t i ve or  exempl ar y 
damages ar e appr opr i at e.   St uf f  t hat  we t ook out ,  
segment s of  deposi t i on wher e Mr .  Novak t al ks about  t he 
envi r onment  at  WMA[ S]  wher e f r aud i s t ol er at ed.   We 
t ook st uf f  f r om Mr .  Ted Fr ydr ych t hat  shows t hat  hi s 
af f i davi t s of  f or ger y t hat  show an i dent i cal  cour se of  
conduct  wi t h t he $10, 000 t hef t s  f or  t he year  pr ecedi ng 
t he t hef t s f r om Davi d Novak.   And we t ook e- mai l s sent  
by Mr .  Fr ydr ych and Jacque Bl ack t o WMA[ S]  aski ng 
about  t he st at us of  t he i nvest i gat i on i nt o t he t hef t s 
f or  Mr .  Fr ydr ych' s account ,  and we submi t t ed r esponses 
by WMA[ S]  whi ch i s essent i al l y ,  you know,  t al k t o t hi s 
per son,  t al k t o t hat  per son,  t al k t o t hi s per son.   
Wi t h i ncr easi ng desper at i on Mr .  Fr ydr ych i nqui r ed i nt o 
t he st at us of  t he f unds and meet i ng a br i ck wal l .   

Fi nal l y,  we submi t t ed not es f r om Mat t  Lucky,  t he 
compl i ance manager ,  hi s j our nal  ent r y sayi ng t hat ,  
af t er  a conver sat i on wi t h t he SCC,  t he SCC' s pr i mar y 
concer n r egar di ng Mr .  Fr ydr ych and t he si t uat i on wi t h 
WMAS was t hat  WMAS t ake car e of  Mr .  Fr ydr ych.  

 Mr .  Fr ydr ych' s af f i davi t  i s  f ur t her  at t ached 
i ndi cat i ng t hat  he never  r ecei ved any money t o 
compensat e hi m f or  t he l oses he suf f er ed as a r esul t  
of  Mr .  Novak' s  t hef t s whi l e he was af f i l i at ed wi t h 
WMAS.   Those ar e al l  f act s.   We had Mr .  Fr ydr ych 
pr epar ed t o come and t est i f y about  t hat  st uf f .   I t ' s  
my under st andi ng t he Cour t  di dn' t  want  t o hear  i t .   We 
pr epar ed i t  i n af f i davi t  f or m.   I ' d ask t he Cour t  t o 
accept  t he af f i davi t s as evi dence t hat  woul d est abl i sh 
our  r i ght  t o puni t i ve and/ or  exempl ar y damages.    
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¶89 I n r esponse,  t he c i r cui t  cour t ,  at  t he Febr uar y 27 

hear i ng,  st at ed:   

THE COURT:   Wel l ,  I  t hi nk you' ve made a r ecor d.   
I t ' s  obvi ous t hat  I ' m not  sur e at  what  poi nt  WMA[ S]  
deci ded t o bat t en down t he hat ches,  but  i t ' s  pr et t y 
obvi ous t hat  t hey haven' t  t r eat ed Mr .  Rao ver y wel l .   
Whet her  t hat  gi ves r i se t o puni t i ve damages or  not  i s 
somet hi ng I ' l l  hear  your  ar gument  about  at  t he 
concl usi on.   But  i t ' s  per f ect l y obvi ous her e t hat ,  
j ust  f r om my exper i ence wi t h t hi s case,  t hat  poor  Mr .  
Lanphi er  her e was r epeat edl y havi ng t o come back t o 
cour t  and hol d hi s hat  i n hi s hand because WMAS [ ]  
di dn' t  do what  t hey wer e supposed t o do,  and t hat  
happened r epeat edl y.  

 And when t her e was an i nvest i gat i on or  when 
counsel  f or  Dr .  Rao made an i nqui r y,  t hey i mmedi at el y 
t ur ned ever yt hi ng over  t o l awyer s and st ar t ed 
scr eami ng at t or ney/ cl i ent  pr i v i l ege,  and t hey 
absol ut el y r ef used t o do anyt hi ng unt i l  t hi s Cour t  had 
t o gr ab t hem by t he scr uf f  of  t he neck and f or ced t hem 
t o do t hat .   I  t hi nk al l  of  t hat  goes t o t he quest i on 
of  whet her  t her e ar e puni t i ve damages,  but  whet her  
t hey ar e ent i t l ed t o puni t i ve damages i s somet hi ng I  
wi l l  hear  your  ar gument  at  t he end of  t he case.   Ther e 
cer t ai nl y i s some evi dence i n t he r ecor d,  t hat ' s f or  
sur e.  

Counsel  f or  t he def ense t hen sought  t o c l ar i f y what  evi dence was 

i n t he r ecor d and st at ed:  

[ DEFENDANT' S COUNSEL: ]  .  .  .  I  pr evi ousl y moved t o 
st r i ke ever yt hi ng except  t he deposi t i on t est i mony 
at t ached t o t hei r  suppl ement  t o hear i ng br i ef ,  and I  
bel i eve al l  of  t hose document s f al l  i n t he same 
cat egor y as we j ust  di d Exhi bi t  10.   They ar e al l  
hear say.   Ther e' s no f oundat i on f or  any of  t hese 
document s.   I  don' t  have a r i ght  t o cr oss- exami ne Mr .  
Fr ydr ych,  Mr .  Novak,  t he ot her  peopl e who gener at ed 
t hese document s at t ached t o t he hear i ng br i ef .   I f  
t hey ar e maki ng an of f er  of  pr oof ,  I  under st and t hat ,  
but  i f  I  t hi nk she' s aski ng f or  t hese document s t o be 
admi t t ed i nt o evi dence,  and t hey shoul d not  be.  

THE COURT:   I  t hi nk she i s and I ' m not  goi ng t o.   
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[ DEFENDANT' S COUNSEL: ]   Thank you.  

[ PLAI NTI FF' S COUNSEL: ]   Your  Honor ,  j ust  t o 
c l ar i f y.   These ar e document s.   We' ve got  t he bi nder s 
her e.   I  can show you t hat  t hese ar e document s t hat  
wer e pr oduced i n di scover y by WMAS.   These ar e WMAS' s 
r ecor ds.   We' r e not  sur pr i s i ng t hem.   We' r e j ust  
t r y i ng t o use t he i nf or mat i on t hat  –-  and Lor d knows 
we' ve wor ked har d enough t o get  i t .   We' r e j ust  t r y i ng 
t o use t he l i mi t ed t ool s t hat  we' ve gat her ed i n t hi s 
i nvest i gat i on –-  i t  f eel s l i ke an i nvest i gat i on t o me 
- -  i n t hi s l i t i gat i on agai nst  t hem,  because ot her wi se 
what  do we have?  We can br i ng i n Dr .  Rao and he can 
say t hey wer e hor r i bl e t o me,  but  i n puni t i ve damages,  
i t  t al ks about  t he need t o puni sh and det er .   We can 
t al k about  how hor r i bl e t hey' ve been f or  many ot her  
peopl e.   We' ve f ought  t oot h and nai l  f or  t hat  st uf f ,  
and t hi s Cour t  - -  i t  i s  r el evant  because i t  i s  
r el evant  t o show a pat t er n of  conduct ,  t o show i nt ent ,  
r i ght  now most  cr uci al l y t o us t o show t he need f or  
puni t i ve damages.  

THE COURT:   I  t hi nk I  can make some concl usi ons 
about  i nt ent  j ust  based on how WMAS has conduct ed 
i t sel f  dur i ng t hi s l i t i gat i on.   I  r eal l y don' t  t hi nk 
i t ' s  somet hi ng I  need,  and I  do t hi nk Counsel  i s  
r i ght .   You shoul d have t he r i ght  t o cr oss- exami ne.  

[ PLAI NTI FF' S COUNSEL: ]   Your  Honor ,  can we br i ng 
Mr .  Fr ydr ych i n?  Mr .  Fr ydr ych i s mor e t han wi l l i ng t o 
t est i f y.   He hasn' t  had hi s day i n cour t  yet ,  and he 
won' t  unt i l  t he cr i mi nal  pr oceedi ngs.   Your  Honor ,  
[ co- counsel ]  i s  encour agi ng me t o do t he t echni cal  
t hi ng and make an of f er  of  pr oof ,  but  obvi ous l y,  I  
s i gned t hi s under  oat h and i t ' s  my of f er  of  pr oof  t hat  
we can est abl i sh al l  t he f act s set  f or t h i n my 
af f i davi t  as wel l  as t he af f i dav i t  of  Fr ydr ych t hr ough 
hi s l i ve t est i mony.  

The ci r cui t  cour t  r esponded,  " Al l  r i ght .   Wel l ,  t hat  af f i davi t  

wi l l  s t and as your  of f er  of  pr oof . "   The def ense t hen pr oceeded 

wi t h cal l i ng i t s own wi t nesses.    

¶90 At  t he c l ose of  t r i al ,  when ul t i mat el y deci di ng t he 

i ssue of  puni t i ve damages,  t he c i r cui t  cour t  st at ed:   
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THE COURT:   I  f i nd f ur t her  –-  wel l ,  addr essi ng 
mysel f  t o t he quest i on of  puni t i ve damages.   I  bel i eve 
t hat  Mr .  Fi t zpat r i ck i s cor r ect  t hat  Sect i on 895. 80 
has t o be const r ued st r i ct l y.   I  don' t  –-  i t ' s  
appar ent  t hat  none of  t he money t hat  went  f r om t he –-  
t hat  was t aken f r om t he pl ai nt i f f  went  i nt o t he pocket  
of  WMAS ot her  t han i t s empl oyee,  Davi d Novak.   I  do 
not  bel i eve t hat  i f  t he di st r i ct  at t or ney wer e t o 
pr osecut e WMAS f or  t hef t ,  t hat  such a pr osecut i on 
woul d be successf ul  because I  don' t  t hi nk t hey can 
pr ove i nt ent .   And I  do not  bel i eve t hat  puni t i ve 
damages agai nst  WMAS i n t hi s case woul d be 
appr opr i at e.  

 Now,  I  r eal i ze t hat  WMAS has act ed i n a manner  
whi ch was ver y c l ear l y desi gned t o obst r uct  and t o 
i mpede any r ecover y by t he pl ai nt i f f  and t o do 
vi r t ual l y anyt hi ng i t  coul d t o cover  up t he wr ongs 
t hat  had been commi t t ed.   And cer t ai nl y i n t he cour se 
of  t hi s l i t i gat i on,  t hey have behaved ver y badl y.   But  
I  don' t  t hi nk t hat  I  can f r om t hat  concl ude t hat  t he 
pl ai nt i f f  i s  ent i t l ed t o puni t i ve damages.   

¶91 The maj or i t y concl udes t hat  t he c i r cui t  cour t  

pr ecl uded t he pl ai nt i f f  f r om i nt r oduci ng wi t nesses t o suppor t  

hi s puni t i ve damages cl ai m and speci f i cal l y l i mi t ed t he 

pl ai nt i f f  t o t he f act s al l eged i n t he compl ai nt .   Maj or i t y op. ,  

¶¶69- 70,  73.   The maj or i t y char act er i zes t he c i r cui t  cour t ' s  

act i on as i f  t he c i r cui t  cour t  deci ded t hat  i t  coul d not ——as a 

mat t er  of  l aw——l ook out si de t he compl ai nt .   See maj or i t y op. ,  

¶¶66- 67.   I  concur  because t he r ecor d i s uncl ear  t hat  t he 

c i r cui t  cour t  r el i ed sol el y on t he f act s of  t he compl ai nt .   I t  

i s  uncl ear  as t o whet her  t he c i r cui t  cour t  j udge r el i ed on t he 

t est i mony pr esent ed,  t he admi t t ed al l egat i ons of  t he compl ai nt ,  

and WMAS' s conduct  dur i ng t r i al  or  whet her ,  gi ven t he of f er  of  

pr oof ,  t he c i r cui t  cour t  det er mi ned t hat  t he conduct  di d not  

r i se t o t he l evel  of  puni t i ve damages as a mat t er  of  l aw.  
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¶92 Cl ear l y,  a c i r cui t  cour t  i s  not  r equi r ed t o conduct  a 

t r i al  on puni t i ve damages j ust  because puni t i ve damages ar e 

pl ed.   The st at ut e cal l s f or  speci f i c  egr egi ous behavi or .   Wi s.  

St at .  § 895. 043. 1  Ci r cui t  cour t s ar e vest ed wi t h aut hor i t y t o 

det er mi ne whet her  a puni t i ve damages cl ai m sur vi ves t o t r i al .   

That  det er mi nat i on can occur  i n a var i et y of  ways.   Her e,  we ar e 

not  sur e what  t he c i r cui t  cour t  di d i n r eachi ng i t s concl usi on 

t hat  puni t i ve damages ar e not  war r ant ed.   

¶93 The maj or i t y st at es t hat  a c i r cui t  cour t  shoul d 

exer ci se i t s di scr et i on i n det er mi ni ng t he nat ur e of  t he hear i ng 

on puni t i ve damages and i n det er mi ni ng whet her  puni t i ve damages 

ar e war r ant ed.   Maj or i t y op. ,  ¶79.   I  agr ee.   The ci r cui t  cour t  

shoul d eval uat e t he c l ai m f or  puni t i ve damages and det er mi ne 

whet her  a t r i al  i s  war r ant ed.   Cl ear l y,  not  al l  c l ai ms f or  

puni t i ve damages war r ant  a t r i al .   Her e,  we af f i r m t he cour t  of  

appeal s '  det er mi nat i on,  " t he cour t  may hol d an evi dent i ar y 

hear i ng,  consi der  Rao' s of f er  of  pr oof  t o det er mi ne i f  an 

evi dent i ar y hear i ng i s war r ant ed,  or  al l ow Rao an oppor t uni t y t o 

submi t  addi t i onal  pr oof  t o suppor t  hi s case f or  puni t i ve damages 

bef or e det er mi ni ng whet her  t o hol d a f ul l  evi dent i ar y hear i ng. "   

Rao v.  WMA Secur i t i es,  I nc. ,  No.  2006AP813,  unpubl i shed sl i p 

op. ,  ¶42 ( Wi s.  Ct .  App.  Mar .  29,  2007) .   The ci r cui t  cour t  may 

ul t i mat el y det er mi ne t hat  a t r i al  i s  appr opr i at e,  but  i t  may 

                                                 
1 Wi sconsi n St at .  § 895. 043( 3) ,  " St andar d Of  Conduct , "  

pr ovi des t hat  " [ t ] he pl ai nt i f f  may r ecei ve puni t i ve damages i f  
evi dence i s submi t t ed showi ng t hat  t he def endant  act ed 
mal i c i ousl y t owar d t he pl ai nt i f f  or  i n an i nt ent i onal  di sr egar d 
of  t he r i ght s of  t he pl ai nt i f f . "  
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al so det er mi ne t hat  t he mat t er  can be di sposed of  shor t  of  

t r i al .   The ci r cui t  cour t  has f ul l  di scr et i on t o make t hat  

det er mi nat i on on r emand.  

¶94 On one hand,  t he r ecor d i ndi cat es t hat  t he c i r cui t  

cour t  gave t he pl ai nt i f f  t he oppor t uni t y t o i nt r oduce evi dence 

at  t r i al  and t hr ough an of f er  of  pr oof ,  but  t he c i r cui t  cour t  

concl uded t hat  based on t he evi dence,  t he pl ai nt i f f  was not  

ent i t l ed t o puni t i ve damages.   On t he ot her  hand,  t he r ecor d 

i ndi cat es t hat  t he pl ai nt i f f  was pr ecl uded f r om of f er i ng 

t est i mony f r om wi t nesses who wer e r el evant  t o t he i ssue of  

puni t i ve damages and t hat  t he c i r cui t  cour t  r eached i t s deci s i on 

wi t hout  hear i ng t he r el evant  t est i mony.   Because t he ci r cui t  

cour t ' s  deci s i on does not  assi st  us i n det er mi ni ng what  t he 

c i r cui t  cour t  consi der ed i n r eachi ng i t s concl usi on not  t o awar d 

puni t i ve damages,  t hi s case must  be r emanded.  

¶95 However ,  t he maj or i t y concl udes t hat  t he c i r cui t  cour t  

" er r ed i n deci di ng t he pl ai nt i f f ' s  puni t i ve damages cl ai m sol el y  

on t he basi s of  al l egat i ons i n t he compl ai nt  and i n denyi ng t he 

pl ai nt i f f  an oppor t uni t y t o pr ove addi t i onal  f act s i n suppor t  of  

t he puni t i ve damages cl ai m. "   Maj or i t y op. ,  ¶80.   The r ecor d i s 

not  so c l ear ,  and t hus,  I  wr i t e separ at el y.   Whet her  t he c i r cui t  

cour t  r el i ed sol el y on t he compl ai nt  i n maki ng i t s r ul i ng i s 

subj ect  t o quest i on.    

¶96 As a r esul t ,  I  concur  wi t h t he maj or i t y t hat  a r ecor d 

must  be made r egar di ng whet her ,  and t o what  ext ent ,  puni t i ve 

damages shoul d be awar ded.   I  woul d af f or d t he c i r cui t  cour t  

j udge t he f l exi bi l i t y  of  pr oper l y consi der i ng t hat  i ssue as a 
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mat t er  of  l aw or  af t er  a hear i ng.   I  woul d af f or d t he c i r cui t  

cour t  j udge t he f ul l  oppor t uni t y t o deci de how best  t o pr oceed.  

¶97 For  t he f or egoi ng r easons I  concur .  
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¶98 DAVI D T.  PROSSER,  J.    (dissenting).  The maj or i t y 

hol ds t hat  def endant  WMA Secur i t i es,  I nc.  ( WMAS)  wai ved t he 

r i ght  t o j ur y t r i al  on t he i ssue of  damages because of  di scover y  

v i ol at i ons l eadi ng t o a cour t - i mposed j udgment  by def aul t .   

Maj or i t y op. ,  ¶¶5,  81.   I t  asser t s t hat  j udgment  by def aul t  

under  Wi s.  St at .  § 804. 12( 2) ( a) 3.  t r i gger s t he appl i cat i on of  

Wi s.  St at .  § 806. 02,  and t hat  al l  pr ocedur es f or  det er mi ni ng 

damages under  t he l at t er  st at ut e ar e wi t hi n t he di scr et i on of  

t he c i r cui t  cour t ,  subj ect  onl y t o r evi ew f or  an er r oneous 

exer ci se of  di scr et i on.   See maj or i t y op. ,  ¶¶30,  38,  39- 45.   

Because t he maj or i t y ' s deci s i on di mi ni shes t he const i t ut i onal  

r i ght  of  j ur y t r i al  i n c i v i l  cases and i s gr ounded i n a mi st aken 

t heor y of  wai ver ,  I  r espect f ul l y di ssent .  

I .  I NTRODUCTI ON 

¶99 The i ssue pr esent ed i s whet her  WMAS has t he r i ght  t o a 

j ur y t r i al  on t he i ssue of  damages af t er  t he c i r cui t  cour t  

ent er ed a j udgment  by def aul t  as a sanct i on f or  WMAS' s di scover y 

v i ol at i ons.   WMAS has not  chal l enged t he j udgment  agai nst  i t  on 

t he i ssue of  l i abi l i t y ,  but  i t  cont ends t hat  t he cour t  may not  

depr i ve i t  of  a j ur y det er mi nat i on as t o damages.   Thi s cour t  

gr ant ed WMAS' s pet i t i on f or  r evi ew because i t  r ai sed an 

i mpor t ant  quest i on of  const i t ut i onal  l aw.  

¶100 I n Wi sconsi n,  t he r i ght  of  j ur y t r i al  i n c i v i l  cases 

i s pr ovi ded by bot h t he Wi sconsi n Const i t ut i on and t he Wi sconsi n 

St at ut es.   The Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 5,  

decl ar es t hat :   

The r i ght  of  t r i al  by j ur y shal l  r emai n 
i nvi ol at e,  and shal l  ext end t o al l  cases at  l aw 
wi t hout  r egar d t o t he amount  i n cont r over sy;  but  a 
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j ur y t r i al  may be wai ved by t he par t i es i n al l  cases 
i n t he manner  pr escr i bed by l aw.  Pr ovi ded,  however ,  
t hat  t he l egi s l at ur e may,  f r om t i me t o t i me,  by 
st at ut e pr ovi de t hat  a val i d ver di ct ,  i n c i v i l  cases,  
may be based on t he vot es of  a speci f i ed number  of  t he 
j ur y,  not  l ess t han f i ve- si xt hs t her eof .  

Wi sconsi n St at .  § 805. 01 r eaf f i r ms t he r i ght  t o j ur y t r i al ,  but  

r equi r es t hat  i t  be c l ai med:    

( 1)  Ri ght  pr eser ved.   The r i ght  of  t r i al  by j ur y  
as decl ar ed i n ar t i c l e I ,  sect i on 5,  of  t he 
const i t ut i on or  as gi ven by a st at ut e and t he r i ght  of  
t r i al  by t he cour t  shal l  be pr eser ved t o t he par t i es 
i nvi ol at e.    

( 2)  Demand.   Any par t y ent i t l ed t o a t r i al  by 
j ur y or  by t he cour t  may demand a t r i al  i n t he mode t o 
whi ch ent i t l ed at  or  bef or e t he schedul i ng conf er ence 
or  pr et r i al  conf er ence,  whi chever  i s hel d f i r st .   The 
demand may be made ei t her  i n wr i t i ng or  or al l y on t he 
r ecor d.  

¶101 The r i ght  of  j ur y t r i al  i n a c i v i l  case can be wai ved.   

Wi sconsi n St at .  § 805. 01( 3)  i mpl ement s t he wai ver  l anguage i n 

t he const i t ut i on by set t i ng out  " i n t he manner  pr escr i bed by 

l aw"  t he c i r cumst ances const i t ut i ng wai ver .   Wi s.  Const .  ar t .  I ,  

§ 5.   Wi sconsi n St at .  § 805. 01( 3)  st at es:    

( 3)  Wai ver .   The f ai l ur e of  a par t y t o demand i n 
accor dance wi t h sub.  ( 2)  a t r i al  i n t he mode t o whi ch 
ent i t l ed const i t ut es a wai ver  of  t r i al  i n such mode.   
The r i ght  t o t r i al  by j ur y i s al so wai ved i f  t he 
par t i es or  t hei r  at t or neys of  r ecor d,  by wr i t t en 
st i pul at i on f i l ed wi t h t he cour t  or  by an or al  
st i pul at i on made i n open cour t  and ent er ed i n t he 
r ecor d,  consent  t o t r i al  by t he cour t  s i t t i ng wi t hout  
a j ur y.  A demand f or  t r i al  by j ur y made as her ei n 
pr ovi ded may not  be wi t hdr awn wi t hout  t he consent  of  
t he par t i es.  

¶102 Subsect i on ( 3)  uses t he t er m " wai ver "  i n t wo di f f er ent  

senses.   Fi r st ,  t echni cal l y,  " wai ver "  i s  t he i nt ent i onal  

r el i nqui shment  or  abandonment  of  a known r i ght .   See Uni t ed 

St at es v.  Ol ano,  507 U. S.  725,  733 ( 1993) ;  Johnson v.  Zer bst ,  
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304 U. S.  458,  464 ( 1938) .   A wr i t t en st i pul at i on f i l ed wi t h t he 

cour t  or  an or al  st i pul at i on made i n open cour t ,  consent i ng t o 

t r i al  by t he cour t ,  const i t ut e wai ver s i n t he t r adi t i onal  and 

t echni cal  sense of  t he t er m.   By cont r ast ,  a par t y ' s f ai l ur e t o 

demand a j ur y t r i al  i s ,  st r i ct l y  speaki ng,  a " f or f ei t ur e, " ——t hat  

i s,  a f ai l ur e t o t i mel y asser t  a r i ght .   Ol ano,  507 U. S.  at  733;  

see al so Fr eyt ag v.  Comm' r ,  501 U. S.  868,  894- 95 n. 2 ( 1991)  

( Scal i a,  J. ,  concur r i ng)  ( di st i ngui shi ng bet ween wai ver  and 

f or f ei t ur e) ;  St at e v.  Kel t y,  2006 WI  101,  ¶¶62- 63,  294 

Wi s.  2d 62,  716 N. W. 2d 886 ( Abr ahamson,  C. J. ,  concur r i ng)  

( caut i oni ng agai nst  usi ng " wai ver "  and " f or f ei t ur e"  

i nt er changeabl y) .  

¶103 A sl i ght  var i at i on on t he ki nd of  " wai ver "  descr i bed 

i n Wi s.  St at .  § 805. 01( 3)  i s f ound i n Wi s.  St at .  § 814. 61( 4) ,  

whi ch pr ovi des t hat  i f  a par t y f ai l s  t o pay t he j ur y f ee wi t hi n 

t he t i me per mi t t ed t o demand a j ur y t r i al ,  " no j ur y may be 

cal l ed i n t he act i on,  and t he act i on may be t r i ed t o t he cour t  

wi t hout  a j ur y. "   See St at e ex r el .  Pr ent i ce v.  Count y Ct .  of  

Mi l waukee Count y,  70 Wi s.  2d 230,  239,  234 N. W. 2d 283 ( 1975) .   

Thi s subsect i on cr eat es a uni f or m r ul e suppl ement i ng t he 

r equi r ement s f or  any par t y t o demand a j ur y t r i al .   I t  pr ovi des,  

i n essence,  t hat  a demand f or  t r i al  by j ur y i n a c i v i l  case i s 

not  per f ect ed or  not  compl et e i f  t he j ur y f ee i s not  pai d.  

¶104 These f or ms of  " wai ver "  ar e not  t he onl y ways t hat  a 

par t y can sur r ender  t he const i t ut i onal  r i ght  of  j ur y t r i al .   

Looki ng t o t he def aul t  j udgment  st at ut e,  a c i v i l  def endant  gi ves 

up t he r i ght  t o a t r i al  of  any sor t  " i f  no i ssue of  l aw or  f act  

has been j oi ned and i f  t he t i me f or  j oi ni ng i ssue has expi r ed, "  
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Wi s.  St at .  § 806. 02( 1) ,  or  i f  " a def endant  f ai l s  t o appear  i n an 

act i on, "  Wi s.  St at .  § 806. 02( 3) ,  or  i f  a def endant  who has 

appear ed i n an act i on " f ai l s  t o appear  at  t r i al . "   Wi s.  St at .  

§ 806. 02( 5) .   These def aul t i ng act i ons by a par t y may be 

char act er i zed as ei t her  f or f ei t ur e or  wai ver ,  dependi ng upon t he 

par t y ' s st at e of  mi nd.  

¶105 I n shor t ,  a par t y can sur r ender  t he r i ght  of  c i v i l  

j ur y t r i al  by i nt ent i onal l y r el i nqui shi ng t he r i ght  or  by 

f ai l i ng t o asser t  t he r i ght ,  bot h comi ng under  t he gener i c 

headi ng of  " wai ver . "  

¶106 When a c i r cui t  cour t  t akes away a par t y ' s r i ght  of  

j ur y t r i al ,  however ,  t he cour t ' s act i on must  be expl ai ned and 

def ended on ot her  gr ounds.  

¶107 For  i nst ance,  t hi s cour t  has det er mi ned t hat  a c i r cui t  

cour t  may ent er  summar y j udgment  agai nst  a par t y,  

not wi t hst andi ng t he par t y ' s per si st ent  demand f or  a j ur y t r i al ,  

" i f  t he pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s,  i f  any,  show 

t hat  t her e i s no genui ne i ssue as t o any mat er i al  f act  and t hat  

t he movi ng par t y i s ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   

Wi s.  St at .  § 802. 08( 2) ;  see Eden v.  La Cr osse Lut her an Hosp. ,  53 

Wi s.  2d 186,  192,  191 N. W. 2d 715 ( 1971) .  

¶108 A summar y j udgment  t hat  depr i ves a par t y of  a j ur y 

t r i al  i s  c l ear l y not  gr ounded i n pr i nci pl es of  wai ver  or  

f or f ei t ur e.   Summar y j udgment  i s gr ounded on t he unr el at ed 

pr i nci pl e t hat  a j ur y i s unnecessar y——i n cer t ai n cases——i f  t her e 

ar e no genui ne i ssues of  mat er i al  f act  and onl y l egal  i ssues 

wi l l  deci de t he out come.   I n t hese ci r cumst ances,  t hi s cour t ' s  
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r ul es of  c i v i l  pr ocedur e aut hor i ze c i r cui t  j udges t o deny a 

par t y t he r i ght  of  j ur y t r i al . 1 

¶109 The maj or i t y ' s hol di ng i n t he pr esent  case pr ovi des 

addi t i onal  aut hor i t y f or  c i r cui t  j udges t o t ake away a par t y ' s 

r i ght  of  j ur y t r i al .   The maj or i t y r el i es on Wi s.  St at .  

§ 804. 12( 2) ( a) 3. ,  whi ch per mi t s c i r cui t  cour t s t o r ender  

j udgment  by def aul t  as a di scover y sanct i on agai nst  a 

di sobedi ent  par t y.   Maj or i t y op. ,  ¶¶5,  81.   Thi s aut hor i t y must  

be gr ounded i n some pr i nci pl e ot her  t han wai ver  or  f or f ei t ur e or  

t he absence of  di sput ed f act s,  f or  t hese pr i nci pl es ar e 

i nappl i cabl e.   A c i r cui t  cour t ' s  deci s i on t o i mpose a sanct i on 

t hat  depr i ves a par t y of  a const i t ut i onal  r i ght  ought  t o r equi r e 

st andar ds t hat  ar e suscept i bl e t o meani ngf ul  r evi ew.   The 

pr oposi t i on t hat  a par t y depr i ved of  a const i t ut i onal  r i ght  by 

sanct i on has i nt ent i onal l y r el i nqui shed t hat  r i ght  i s  

i nt el l ect ual l y bankr upt  because i t  el i mi nat es t he need f or  

st andar ds gover ni ng t he j udi c i al l y  i mposed depr i vat i on.   I f  a 

c i r cui t  cour t  wer e t o use Wi s.  St at .  § 804. 12( 2) ( a)  t o i mpose 

si gni f i cant  cost s on a def endant  ( f or  i nst ance,  al l  t he 

pl ai nt i f f ' s  at t or ney f ees)  i nst ead of  r ender i ng a j udgment  by 

def aul t ,  I  hope t hi s cour t  woul d not  t r y t o expl ai n t he sanct i on 

i n t er ms of  " wai ver . "  

                                                 
1 My r eser vat i ons about  t he use of  summar y j udgment  t o 

depr i ve a par t y of  t r i al  by j ur y may be f ound i n:  Tr i ni t y 
Evangel i cal  Lut her an Chur ch and School - Fr ei st adt  v.  Tower  I ns.  
Co. ,  2003 WI  46,  ¶¶71- 86,  261 Wi s.  2d 333,  661 N. W. 2d 789 
( Pr osser ,  J. ,  di ssent i ng) ;  St even V.  v.  Kel l ey H. ,  2004 WI  47,  
¶¶63- 100,  271 Wi s.  2d 1,  678 N. W. 2d 856 ( Pr osser ,  J. ,  
di ssent i ng) ;  and Wal wor t h Count y DHSS v.  Andr ea L. O. ,  2008 WI  
46,  ¶¶59- 68,  ___ Wi s.  2d ___,  749 N. W. 2d 168 ( Pr osser ,  J. ,  
concur r i ng) .  
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¶110 When t hi s cour t  endor ses a r ul e per mi t t i ng j udges t o 

t ake away a par t y ' s const i t ut i onal  r i ght  of  j ur y t r i al ,  i t  must  

enunci at e a c l ear  and compel l i ng r at i onal e f or  t hat  r ul e,  pl us 

st andar ds f or  i t s appl i cat i on,  so t hat  t he r ul e i s not  easi l y 

empl oyed or  t er r i bl y abused.   Thi s t he maj or i t y opi ni on f ai l s t o 

do.  

¶111 The maj or i t y opi ni on obf uscat es Wi s.  St at .  

§ 805. 01( 3) ,  t he j ur y t r i al  wai ver  st at ut e.   The r eason f or  t hi s 

obf uscat i on i s obvi ous.   Any t r adi t i onal  v i ew of  ei t her  wai ver  

or  f or f ei t ur e i s i nconsi st ent  wi t h t he f act s of  t hi s case.   

Sect i on 805. 01( 3)  does not  pr ovi de f or  wai ver  her e because WMAS 

has not  ( 1)  f ai l ed t o t i mel y demand a j ur y t r i al ;  or  ( 2)  

st i pul at ed t o t r i al  wi t hout  a j ur y.    

I I .  THE MAJORI TY OPI NI ON 

¶112 Because t he f ut ur e of  an i mpor t ant  const i t ut i onal  

r i ght  i s  at  st ake,  t he maj or i t y opi ni on must  be car ef ul l y 

scr ut i ni zed.   The maj or i t y asser t s t hat  WMAS " wai ved i t s r i ght  

of  t r i al  by j ur y i n t he manner  set  f or t h i n Wi s.  St at .  §§ ( Rul e)  

804. 12( 2)  and 806. 02. "   Maj or i t y op. ,  ¶¶5,  81.    

¶113 The maj or i t y expl ai ns t hat  a par t y may wai ve a t r i al  

by j ur y on t he i ssue of  damages " i n t he manner  pr escr i bed by 

l aw. "   Maj or i t y op. ,  ¶17.   Thus,  t he quest i on,  i n t he maj or i t y ' s  

v i ew,  i s whet her  t he def endant  wai ved i t s r i ght  of  t r i al  by j ur y  

i n t he manner  pr escr i bed by l aw,  t hat  i s ,  " whet her  by f ai l i ng t o 

compl y wi t h t he c i r cui t  cour t ' s  di scover y or der s and by 

i ncur r i ng a j udgment  by def aul t  as a sanct i on,  t he def endant  has 

wai ved i t s st at e const i t ut i onal  r i ght  of  t r i al  by j ur y i n t he 

manner  pr escr i bed by l aw. "   I d. ,  ¶30.    
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¶114 Ther e i s no di sput e t hat  Wi s.  St at .  § 805. 03 r eads i n 

par t :    

For  f ai l ur e of  any .  .  .  par t y t o compl y wi t h t he 
st at ut es gover ni ng pr ocedur e i n c i v i l  act i ons or  t o 
obey any or der  of  cour t ,  t he cour t  .  .  .  may make such 
or der s i n r egar d t o t he f ai l ur e as ar e j ust ,  i ncl udi ng 
but  not  l i mi t ed t o or der s aut hor i zed under  s.  
804. 12( 2) ( a) .  

Wi sconsi n St at .  § 804. 12( 2) ( a)  r eads i n par t :    

( 2)  Fai l ur e t o compl y wi t h or der .   ( a)  I f  a 
par t y .  .  .  f ai l s  t o obey an or der  t o pr ovi de or  
per mi t  di scover y .  .  .  t he cour t  i n whi ch t he act i on 
i s pendi ng may make such or der s i n r egar d t o t he 
f ai l ur e as ar e j ust ,  and among ot her s t he f ol l owi ng:  

 .  .  .  .     

3.  An or der  st r i k i ng out  pl eadi ngs or  par t s 
t her eof ,  or  st ayi ng f ur t her  pr oceedi ngs unt i l  t he 
or der  i s obeyed,  or  di smi ssi ng t he act i on or  
pr oceedi ng or  any par t  t her eof ,  or  r ender i ng a 
j udgment  by def aul t  agai nst  t he di sobedi ent  par t y.  

¶115 The maj or i t y c i t es cases i n whi ch c i r cui t  cour t s have 

r ender ed a j udgment  by def aul t  agai nst  a di sobedi ent  par t y as a 

di scover y sanct i on under  Wi s.  St at .  § 804. 12( 2) ( a) .   Maj or i t y  

op. ,  ¶41 n. 31;  see Mi dwest  Devel oper s v.  Goma Cor p. ,  121 

Wi s.  2d 632,  634,  642- 43,  649,  360 N. W. 2d 554 ( Ct .  App.  1984) ;  

Ker ans v.  Mani on Out door s Co. ,  I nc. ,  167 Wi s.  2d 122,  130,  482 

N. W. 2d 110 ( Ct .  App.  1992) ;  Smi t h v.  Gol de,  224 Wi s.  2d 518,  

525,  528,  592 N. W. 2d 287 ( Ct .  App.  1999) ;  see al so Hudson 

Di esel ,  I nc.  v.  Kenal l ,  194 Wi s.  2d 531,  535 N. W. 2d 65 ( Ct .  App.  

1995) .  

¶116 I n sever al  of  t hese cases,  t he cour t  of  appeal s moved 

i mmedi at el y,  wi t hout  anal ysi s,  t o appl y Wi s.  St at .  § 806. 02——t he 

def aul t  j udgment  st at ut e——as t hough i t  wer e axi omat i c t hat  
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" j udgment  by def aul t "  under  Wi s.  St at .  § 804. 12( 2) ( a) 3.  i s  t he 

same as " def aul t  j udgment "  under  Wi s.  St at .  § 806. 02.   The 

maj or i t y eager l y r epeat s t hi s pr ocedur e.   The maj or i t y s i mpl y 

st at es:  " Wi sconsi n St at .  § ( Rul e)  806. 02 gover ns def aul t  

j udgment s. "   Maj or i t y op. ,  ¶32.  

¶117 The maj or i t y ul t i mat el y concl udes:  " [ T] he cl ear  

i mpl i cat i on of  t he r ul e and t he case l aw appl y i ng t he r ul e i s 

t hat  by engagi ng i n conduct  t hat  r esul t s i n a def aul t  j udgment  

t he def endant  has wai ved i t s r i ght  of  t r i al  by j ur y i n t he 

manner  pr escr i bed by Wi s.  St at .  § ( Rul e)  806. 02. "   Maj or i t y op. ,  

¶39 ( emphasi s added) .  

¶118 Ther e ar e sever al  pr obl ems wi t h t he maj or i t y ' s 

anal ysi s.  

A 

¶119 The f i r st  pr obl em wi t h t he maj or i t y ' s anal ysi s i s t hat  

i t  f ai l s  t o acknowl edge t hat  t he semi nal  case appl y i ng Wi s.  

St at .  § 804. 12( 2) ( a)  t o ef f ect  j udgment  by def aul t  does not  

ut i l i ze t he doct r i ne of  wai ver .   The Mi dwest  Devel oper s case 

r el i es on a compl et el y di f f er ent  pr i nci pl e.   I t  l ooked t o Hauer  

v.  Chr i st on,  43 Wi s.  2d 147,  168 N. W. 2d 81 ( 1969) ,  whi ch 

expl ai ned t hat  a t r i al  cour t ' s  i nher ent  power  t o st r i ke a 

def endant ' s pl eadi ng i s gr ounded " upon t he necessi t y of  t he 

cour t  t o mai nt ai n t he or der l y admi ni st r at i on of  j ust i ce and t he 

di spat ch of  i t s  busi ness. "   Mi dwest  Devel oper s,  121 Wi s.  2d at  

643 ( quot i ng Hauer ,  43 Wi s.  2d at  150- 51) .  

¶120 The Mi dwest  Devel oper s cour t  went  on t o expl ai n t hat  

t he c i r cui t  cour t ' s  deci s i on t o r ender  j udgment  by def aul t  was 

" di scr et i onar y"  and t hat  a cour t  abuses i t s di scr et i on i f  i t  
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mi sappl i es or  mi si nt er pr et s t he l aw.   Mi dwest  Devel oper s,  121 

Wi s.  2d at  650.    

¶121 I n t he Ker ans case,  t he cour t  st at ed:    

The deci s i on i s  di scr et i onar y wi t h t he t r i al  cour t .   
We r evi ew f or  abuse of  t hat  di scr et i on.   A cour t  
pr oper l y exer ci ses i t s di scr et i on i f  i t  exami nes 
r el evant  f act s,  appl i es a pr oper  st andar d of  l aw and,  
usi ng a demonst r at ed r at i onal  pr ocess,  r eaches a 
concl usi on t hat  a r easonabl e j udge coul d r each.  

Ker ans,  167 Wi s.  2d at  130 ( c i t at i ons omi t t ed) .  

¶122 I n Smi t h v.  Gol de t he cour t  r est at ed t he st andar d of  

r evi ew:  " We r evi ew a t r i al  cour t ' s  deci s i on t o ent er  a def aul t  

j udgment  under  t he er r oneous exer ci se of  di scr et i on st andar d. "   

224 Wi s.  2d at  525 ( c i t at i on omi t t ed) .   Then,  i t  r easoned t hat  

t o ent er  a j udgment  by def aul t  as a sanct i on,  " t he t r i al  cour t  

must  det er mi ne t hat  t he ' noncompl yi ng par t y ' s conduct  i s  

egr egi ous or  i n bad f ai t h and wi t hout  a c l ear  and j ust i f i abl e 

excuse. ' "   Smi t h,  224 Wi s.  2d at  526 ( quot i ng Hudson Di esel ,  194 

Wi s.  2d at  542) .  

¶123 These st at ement s about  j udi c i al  di scr et i on t o mai nt ai n 

t he or der l y admi ni st r at i on of  j ust i ce embody a s t ar kl y di f f er ent  

r at i onal e f r om t he maj or i t y ' s t heor y of  def endant  " wai ver . "   A 

cour t ' s  di scr et i onar y deci s i on t o deny t he r i ght  of  j ur y t r i al  

as a sanct i on i s subst ant i al l y  di f f er ent  f r om a def endant ' s 

i nt ent i onal  r el i nqui shment  of  t hat  r i ght  or  f ai l ur e t o asser t  

t hat  r i ght .   The f i r st  s i t uat i on f ocuses on deci s i on- maki ng by 

t he cour t  whi l e t he second si t uat i on f ocuses on deci s i on- maki ng 

by t he def endant .  

¶124 The maj or i t y ' s t heor y of  wai ver  depar t s f r om bl ack 

l et t er  Wi sconsi n l aw.   For  i nst ance,  i n Mi l as v.  Labor  
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Associ at i on of  Wi sconsi n,  I nc. ,  214 Wi s.  2d 1,  571 N. W. 2d 656 

( 1997) ,  t he cour t  st at ed:    

Thi s cour t  has def i ned wai ver  as t he " vol unt ar y 
and i nt ent i onal  r el i nqui shment  of  a known r i ght "  and 
has st at ed t hat  " i nt ent  t o r el i nqui sh [ t he r i ght ]  i s  
an essent i al  el ement  of  wai ver . "   Von Uhl  [ v.  
Tr empeal eau Count y Mut .  I ns.  Co. , ]  33 Wi s.  2d [ 32, ]  
37,  146 N. W. 2d 516 [ 1966] .   The wai ver  doct r i ne 
f ocuses on t he i nt ent  of  t he par t y agai nst  whom wai ver  
i s asser t ed.   I t  i s  not  necessar y,  however ,  t o pr ove 
t hat  t he par t y had an act ual  i nt ent  t o wai ve.   See 
At t oe v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  36 Wi s.  2d 
539,  545,  153 N. W. 2d 575 ( 1967) .  " [ T] he i nt ent  t o 
wai ve may be i nf er r ed as a mat t er  of  l aw f r om t he 
conduct  of  t he par t i es. "   Nel son v.  Caddo- Texas Oi l  
Lands Co. ,  176 Wi s.  327,  329,  186 N. W.  155 ( 1922) .    

Mi l as,  214 Wi s.  2d at  9- 10 ( emphasi s added)  ( f oot not e omi t t ed)  

( br acket s i n or i gi nal ) .    

¶125 The Mi l as cour t ' s  def i ni t i on and di scussi on ar e 

consi st ent  wi t h t hi s cour t ' s  pr i or  expl anat i ons of  t he doct r i ne 

of  wai ver . 2  The Mi l as cour t ' s  def i ni t i on i s al so consi st ent  wi t h 

                                                 
2 See,  e. g. ,  Gonzal ez v.  Ci t y of  Fr ankl i n,  137 Wi s.  2d 109,  

128- 129,  403 N. W. 2d 747 ( 1987)  ( def i ni ng wai ver  as a " vol unt ar y 
and i nt ent i onal  r el i nqui shment  of  a known r i ght "  and not i ng t hat  
" [ i ] nt ent  t o wai ve i s r egar ded as an essent i al  el ement  of  
wai ver "  ( c i t at i ons omi t t ed) ) ;  Bank of  Sun Pr ai r i e v.  Opst ei n,  86 
Wi s.  2d 669,  681,  273 N. W. 2d 279 ( 1979)  ( " Wai ver  i s def i ned as a 
vol unt ar y and i nt ent i onal  r el i nqui shment  of  a known r i ght .   
I nt ent  t o wai ve i s an essent i al  el ement  of  wai ver . "  ( c i t at i ons 
omi t t ed) ) ;  Empl oyer s I ns.  of  Wausau v.  Sheedy,  42 Wi s.  2d 161,  
166,  166 N. W. 2d 220 ( 1969)  ( " A wai ver  i s t he i nt ent i onal  
r el i nqui shment  of  a known r i ght . "  ( c i t at i on omi t t ed) ) ;  Davi es v.  
J. D.  Wi l son Co. ,  1 Wi s.  2d 443,  466,  85 N. W. 2d 459 ( 1957)  
( " Wai ver  i s def i ned as vol unt ar y and i nt ent i onal  r el i nqui shment  
of  a known r i ght . " ) ;  Swedi sh Am.  Nat ' l  Bank of  Mi nneapol i s v.  
Koeber ni ck,  136 Wi s.  473,  479,  117 N. W.  1020 ( 1908)  ( " A wai ver  
i s t he i nt ent i onal  r el i nqui shment  of  a known r i ght . "  ( c i t at i on 
omi t t ed) ) ;  Monr oe Wat er  Wor ks Co.  v.  Ci t y of  Monr oe,  110 Wi s.  
11,  22,  85 N. W.  685 ( 1901)  ( " A wai ver  i s t he i nt ent i onal  
r el i nqui shment  of  a known r i ght . "  ( c i t at i on omi t t ed) ) .  
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t he common under st andi ng of  what  t he t er m " wai ver "  means,  based 

on def i ni t i ons f ound i n l egal  di ct i onar i es. 3 

¶126 I n Chevr on Chemi cal  Co.  v.  Del oi t t e & Touche,  176 Wi s.  

2d 935,  501 N. W. 2d 15 ( 1993)  ( Chevr on I ) ,  t he c i r cui t  cour t  

ent er ed j udgment  f or  t he pl ai nt i f f ,  not wi t hst andi ng a j ur y 

ver di ct  f or  t he def endant .   I d.  at  944- 45.   The cour t  di d so as 

a sanct i on f or  at t or ney mi sconduct .   I d.  at  944.   The cour t  

expl ai ned:   

Sanct i ons f or  at t or ney mi sconduct  bot h penal i ze 
t he of f ender  and det er  f ut ur e mi sconduct .   Nat i onal  
Hockey League v.  Met [ r opol i t an]  Hockey Cl ub[ ,  I nc. ] ,  
427 U. S.  639,  643 ( 1976) ;  Johnson [ v.  Al l i s  Chal mer s 
Cor p. ] ,  162 Wi s.  2d [ 261, ]  282- 83[ ,  470 N. W. 2d 859 
( 1991) ] .   The aut hor i t y t o i mpose sanct i ons i s  
essent i al  i f  c i r cui t  cour t s ar e t o enf or ce t hei r  
or der s and ensur e pr ompt  di sposi t i on of  l awsui t s.    

Chevr on I ,  176 Wi s.  2d at  946.  

¶127 Al t hough t he Chevr on I  case i nvol ved a sanct i on 

i mposed af t er  a j ur y t r i al ,  not  a sanct i on f or  di scover y 

v i ol at i ons,  t he cour t  di d not  t r y t o r at i onal i ze i t s sanct i on as 

some sor t  of  " wai ver "  by t he def endant .  

                                                 
3 Bl ack' s Law Di ct i onar y def i nes " wai ver "  as " [ t ] he 

vol unt ar y r el i nqui shment  or  abandonment ——expr ess or  i mpl i ed——of  
a l egal  r i ght  or  advant age. "   Bl ack' s Law Di ct i onar y 1574 ( 7t h 
ed.  1999) .    

Anot her  l egal  di ct i onar y def i nes " wai ver "  as " [ t ] he 
i nt ent i onal  r el i nqui shment  of  a known r i ght ,  c l ai m,  or  
pr i v i l ege. "   Bal l ent i ne' s Law Di ct i onar y 1356 ( 3d ed.  1969)  
( c i t i ng Phi l l i ps v.  Lagal y,  214 F. 2d 527 ( 10t h Ci r .  1954) ;  Smi t h 
v.  Smi t h,  51 N. W. 2d 276 ( Mi nn.  1952) ) .   Yet  anot her  l egal  
di ct i onar y def i nes " wai ver "  as " [ t ] he i nt ent i onal  r el i nqui shment  
of  a known r i ght . "   3 Bouvi er ' s Law Di ct i onar y and Conci se 
Encycl opedi a 3417 ( 8t h ed.  1914)  ( c i t i ng Lehi gh Val l ey R.  Co.  v.  
Pr ovi dence Wash.  I ns.  Co. ,  172 Fed.  364 ( 2nd Ci r .  1909) ) .  
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¶128 Her e t he maj or i t y adopt s a wai ver  t heor y at  odds wi t h 

pr ecedent  so t hat  j udi c i al  depr i vat i on of  t he const i t ut i onal  

r i ght  of  j ur y t r i al  appear s t o mesh wi t h t he wai ver  l anguage of  

t he st at e const i t ut i on.   Wi s.  Const .  ar t .  I ,  § 5.   Thi s t heor y 

neat l y avoi ds t he const i t ut i onal  quest i on,  shi f t s t he f ocus f r om 

t he cour t ' s  deci s i on- maki ng t o t he def endant ' s deci s i on- maki ng,  

and si gni f i cant l y al t er s r evi ew of  c i r cui t  cour t  act i on.   I t  i s  

not  cor r ect .  

B 

¶129 The second pr obl em wi t h t he maj or i t y ' s anal ysi s i s 

t hat  t her e i s no f or mal  or  l ogi cal  l i nkage bet ween t he phr ase i n 

Wi s.  St at .  § 804. 12( 2) ( a) 3. ,  aut hor i z i ng " j udgment  by def aul t "  

agai nst  a di sobedi ent  par t y,  and Wi s.  St at .  § 806. 02,  t he 

def aul t  j udgment  st at ut e.   I n Chevr on Chemi cal  Co.  v.  Del oi t t e & 

Touche,  207 Wi s.  2d 43,  557 N. W. 2d 775 ( 1997)  ( Chevr on I I ) ,  t hi s  

cour t  r ecogni zed t hat  def aul t  as a sanct i on i s " not  a t ypi cal  

def aul t  j udgment  case. "   I d.  at  48.   The Chevr on I I  cour t  not ed 

t hat  " i ssues of  f act  and l aw wer e j oi ned and t he def endant  

appear ed at  t r i al . "   I d.   Thus,  t he Chevr on I I  cour t  det er mi ned 

t hat  t he def aul t  sanct i on was " not  gover ned by § 806. 02. "   I d.  

( emphasi s added) .  

¶130 The pr esent  case,  i nvol v i ng anot her  j udi c i al  sanct i on,  

al so i s not  a t ypi cal  def aul t  j udgment  case.   The def endant  di d 

not  f or go t he r i ght  of  t r i al  by j ur y by f ai l i ng t o answer  t he 

compl ai nt  or  f ai l i ng t o appear  i n cour t .   The ci r cui t  cour t  t ook 

away t he r i ght  and ent er ed j udgment  as a sanct i on.   I t  woul d 

appear  sel f - evi dent  t hat  t he ent r y of  j udgment  by def aul t  on 

t hese f act s shoul d be t r eat ed and r evi ewed di f f er ent l y f r om a 
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def aul t  j udgment  ent er ed on t he basi s of  a def endant ' s f ai l ur e 

t o answer  t he compl ai nt .  

C 

¶131 The t hi r d pr obl em wi t h t he maj or i t y ' s anal ysi s comes 

f r om a cl ose exami nat i on of  Wi s.  St at .  § 806. 02.   Car ef ul  

exami nat i on r eveal s why t he st at ut e does not  gover n j udgment s by 

def aul t  i n sanct i on cases.  

1 

¶132 Subsect i on ( 1)  r eads:  " A def aul t  j udgment  may be 

r ender ed as pr ovi ded [ i n sub.  ( 1) ]  i f  no i ssue of  l aw or  f act  

has been j oi ned and i f  t he t i me f or  j oi ni ng i ssue has expi r ed. "   

Wi s.  St at .  § 806. 02( 1) .   I n a sanct i on case,  a sanct i oned 

def endant  i s ver y l i kel y t o have j oi ned i ssue by f i l i ng an 

answer  t o t he compl ai nt .   The ci r cui t  cour t ' s  deci s i on t o st r i ke 

an answer  i s mat er i al l y  di f f er ent  f r om a def endant ' s f ai l ur e t o 

f i l e an answer .   To ut i l i ze subsect i on ( 1) ,  t he cour t  must  

di sr egar d t he hi st or i cal  f act  t hat  t he def endant  answer ed t he 

compl ai nt .  

2 

¶133 Subsect i on ( 2)  pr ovi des:  " Af t er  f i l i ng t he compl ai nt  

and pr oof  of  ser vi ce of  t he summons on one or  mor e of  t he 

def endant s and an af f i davi t  t hat  t he def endant  i s i n def aul t  f or  

f ai l ur e t o j oi n i ssue,  t he pl ai nt i f f  may move f or  j udgment  

accor di ng t o t he demand of  t he compl ai nt . "   Wi s.  St at .  

§ 806. 02( 2)  ( emphasi s added) .   I n t hi s case,  t he pl ai nt i f f  di d 

not  move f or  j udgment  wi t h an af f i davi t  aver r i ng t hat  WMAS was 

i n def aul t  f or  f ai l ur e t o j oi n i ssue.   On Apr i l  22,  2005,  t he 

pl ai nt i f f  moved t o st r i ke WMAS' s pl eadi ngs as a di scover y 



No.   2006AP813. dt p 

 

14 

sanct i on.   Thi s was not  a § 806. 02 mot i on.   I t  was a Wi s.  St at .  

§ 804. 12( 2) ( a) 3.  mot i on.  

3 

¶134 Subsect i on ( 2)  al so pr ovi des t hat :  " I f  t he amount  of  

money sought  was excl uded f r om t he demand f or  j udgment ,  as 

r equi r ed under  s.  802. 02( 1m) ,  t he cour t  shal l  r equi r e t he 

pl ai nt i f f  t o speci f y t he amount  of  money cl ai med and pr ovi de 

t hat  i nf or mat i on t o t he cour t  and t o t he ot her  par t i es pr i or  t o 

t he cour t  r ender i ng j udgment . "   Wi s.  St at .  § 806. 02( 2)  ( emphasi s  

added) .   That  di d not  happen her e.   On November  4,  2005,  t he 

c i r cui t  cour t  i ssued a memor andum and or der  st r i k i ng t he 

pl eadi ngs and gr ant i ng def aul t  j udgment  agai nst  WMAS pur suant  t o 

§ 806. 02.   On November  28,  2005,  t he cour t  s i gned a f or mal  or der  

t hat  sai d i n par t :  " Def aul t  j udgment  i s ent er ed agai nst  WMAS i n 

f avor  of  Pl ai nt i f f . "   A hear i ng on damages was not  hel d unt i l  

Febr uar y 27- 28,  2006,  near l y f our  mont hs l at er .  

¶135 Subsect i on ( 3) ,  l i ke subsect i on ( 2) ,  appear s t o 

r equi r e pr oof  " bef or e ent er i ng a j udgment  agai nst  such 

def endant . "   Wi s.  St at .  § 806. 02( 3)  ( emphasi s added) .  

¶136 I n shor t ,  t he c i r cui t  cour t  may have act ed cor r ect l y 

i n ent er i ng j udgment  by def aul t  under  Wi s.  St at .  

§ 804. 12( 2) ( a) 3. ,  but  i t  di d not  f ol l ow t he pr ovi s i ons of  Wi s.  

St at .  § 806. 02.   I f  t he maj or i t y  i nsi st s upon t he appl i cabi l i t y  

of  § 806. 02,  i t  cannot  concl ude t hat  t he c i r cui t  cour t  cor r ect l y 

f ol l owed t hat  st at ut e. 4 

                                                 
4 For  di scussi on of  Wi s.  St at .  § 806. 02( 2) ,  see St ei n v.  

I l l i noi s St at e Assi st ance Commi ssi on,  194 Wi s.  2d 775,  782,  535 
N. W. 2d 101 ( Ct .  App.  1995) .  



No.   2006AP813. dt p 

 

15 

4 

¶137 Subsect i on ( 2)  f ur t her  pr ovi des:  " I f  pr oof  of  any f act  

i s  necessar y f or  t he cour t  t o gi ve j udgment ,  t he cour t  shal l  

r ecei ve t he pr oof . "   Wi s.  St at .  § 806. 02( 2)  ( emphasi s added) .   

Subsect i on ( 5)  pr ovi des i n par t :  " I f  pr oof  of  any f act  i s  

necessar y f or  t he cour t  t o r ender  j udgment ,  t he cour t  shal l  

r ecei ve t he pr oof . "   Wi s.  St at .  § 806. 02( 5)  ( emphasi s added) .  

¶138 The Judi c i al  Counci l  Commi t t ee' s Not e t o Wi s.  St at .  

§ 806. 02 f r om 1977 r eads i n par t :   

Sub.  ( 5)  has been modi f i ed t o al l ow a j udge i n a 
def aul t  j udgment  mat t er  t o r ecei ve r at her  t han 
mandat or i l y  hear  t he pr oof  of  any f act  necessar y f or  a 
cour t  t o r ender  j udgment .   Thi s change al l ows a j udge 
t he opt i on of  i n- chamber  consi der at i on of  af f i davi t s 
pr esent ed by at t or neys.   Under  t he pr esent  l anguage 
t he t i me of  t he j udge may be t aken up i n open cour t  
hear i ng pr oof  pr esent ed by t he at t or ney or al l y wher eas 
pr oof  submi t t ed by t he at t or ney i n t he f or m of  
af f i davi t s may be j ust  as compet ent  and t r ust wor t hy.  

Judi c i al  Counci l  Commi t t ee' s Not e,  1977,  § 806. 02,  St at s.  

( emphasi s added) .  

¶139 The Judi c i al  Counci l  Not e f r om 1981 i ndi cat es t hat  t he 

i dent i cal  change had been made t o subsect i on ( 2) .   Judi c i al  

Counci l  Not e,  1981,  § 806. 02,  St at s.  

¶140 These pr oof  by af f i davi t  pr ovi s i ons ar e much eas i er  t o 

j ust i f y when a par t y has,  i n f act ,  def aul t ed,  t hat  i s ,  when a 

par t y has consci ousl y gi ven up t he r i ght  t o a t r i al  ei t her  by a 

j ur y or  by t he cour t .   These pr ovi s i ons ar e ver y di f f i cul t  t o 

j ust i f y i f  t he r i ght  of  t r i al  by j ur y has been t aken away as a 

sanct i on,  because t he cour t ' s  deci s i on t o i mpose a sanct i on 

woul d ar guabl y gi ve t he cour t  t he r i ght  t o ski p a t i me- consumi ng 

hear i ng on damages al t oget her .  
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¶141 Taki ng poi nt s B and C t oget her ,  t her e i s no l i nkage 

bet ween " j udgment  by def aul t "  under  Wi s.  St at .  § 804. 12( 2) ( a) 3.  

and " def aul t  j udgment "  under  Wi s.  St at .  § 806. 02.   A c l ose 

exami nat i on of  § 806. 02 makes i t  c l ear  t hat  t hi s st at ut e does 

not  gover n " j udgment  by def aul t "  i mposed as a sanct i on.   

Consequent l y,  t he maj or i t y ' s r el i ance upon Wi sconsi n pr ecedent  

under  § 806. 02 and f eder al  cases under  Feder al  Rul e of  Ci v i l  

Pr ocedur e 55 i s not  on poi nt . 5 

D 

¶142 The f our t h pr obl em wi t h t he maj or i t y ' s anal ysi s i s 

t hat  i t  over l ooks cr i t i cal  pr ecedent  c i r cumscr i bi ng a cour t ' s  

r i ght  t o st r i ke pl eadi ngs as a sanct i on.   Thi s cour t  has hel d 

t hat  t he t r i al  cour t  has " an i nher ent  power  t o di smi ss a 

compl ai nt  and al so t o st r i ke an answer  and gr ant  a def aul t  

j udgment ,  but  .  .  .  t he exer ci se of  t he power  i s  l i mi t ed by t he 

r equi r ement  of  due pr ocess of  t he f our t eent h amendment  of  t he 

Uni t ed St at es Const i t ut i on. "   Hauer ,  43 Wi s.  2d at  154 ( emphasi s  

added) .   Deni al  of  a par t y ' s demand f or  t r i al  by j ur y at  t he 

same t i me j udgment  by def aul t  i s  gr ant ed under scor es t he need 

f or  sound di scr et i on t hat  sat i sf i es t he r equi r ement s of  due 

pr ocess.  

                                                 
5 The maj or i t y opi ni on quot es a deci s i on f r om t he Fi f t h 

Ci r cui t :  " Assumi ng t hat  [ t he par t y]  had t he r i ght  t o a j ur y 
t r i al  he wai ved t hat  r i ght  when he pur posef ul l y chose not  t o 
answer  t he sui t  and t i mel y r equest  such a t r i al . "   Maj or i t y op. ,  
¶48 ( quot i ng Di er schke v.  O' Cheskey,  975 F. 2d 181,  185 ( 5t h Ci r .  
1992) )  ( emphasi s added) .    

Thi s aut hor i t y i s not  appl i cabl e;  WMAS answer ed Rao' s 
amended compl ai nt  on June 2,  2005.   
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¶143 I n Gi pson Lumber  Co.  v.  Schi ck l i ng,  56 Wi s.  2d 164,  

201 N. W. 2d 500 ( 1972) ,  t he cour t  appl i ed t hi s due pr ocess 

pr i nci pl e t o a di scover y case:    

Whi l e sec.  885. 11( 5) ,  St at s. , [ 6]  does not  
speci f i cal l y r ef er  t o a r ef usal  t o pr oduce document s 
under  subpoena duces t ecum,  whi ch seems t o be t he mai n 
gr ound upon whi ch t he t r i al  cour t  st r uck t he 
answer ,  .  .  .  we consi der  t he sect i on t o be br oad 
enough t o embr ace t he f ai l ur e t o obey such a subpoena 
used wi t h a di scover y exami nat i on.  .  .  .     

The const i t ut i onal i t y of  st at ut es s i mi l ar  t o sec.  
885. 11( 5) ,  St at s. ,  has been consi der ed and uphel d 
pr ovi di ng t he cour t  exer ci s i ng t he power  r emai ns 
wi t hi n t he bounds of  due pr ocess of  l aw.  Thr ee maj or  
cases have l ai d down gui del i nes. [ 7]   These cases wer e 
r evi ewed i n Hauer  v.  Chr i st on,  43 Wi s.  2d 147,  168 
N. W. 2d 81 [ 1969] ,  and t he t eachi ng i s t hat  a j udge may 
st r i ke an answer  f or  noncompl i ance wi t hi n t he bounds 
of  due pr ocess when t he evi dence wi t hhel d r el at es t o 
an essent i al  el ement  of  t he def ense so as t o war r ant  a 
pr esumpt i on of  l ack of  mer i t  and t he di sobedi ence i s 
not  t he r esul t  of  an i nabi l i t y  on t he par t  of  t he 
def endant  t o per f or m.  

I d.  at  168- 69 ( emphasi s added)  ( f oot not e omi t t ed) .  

¶144 Bot h Hauer  and Gi pson pr edat e t hi s cour t ' s  adopt i on of  

t he Wi sconsi n Rul es of  Ci v i l  Pr ocedur e.   However ,  t he pr ocedur e 

r ul es i ncl ude Wi s.  St at .  § 805. 01( 1) ,  whi ch r eads:  " Ri ght  

                                                 
6 Wi sconsi n St at .  § 885. 11( 5)  cur r ent l y r eads:  " St r i k i ng out  

pl eadi ng.   I f  any par t y t o an act i on or  pr oceedi ng shal l  
unl awf ul l y r ef use or  negl ect  t o appear  or  t est i f y or  depose 
t her ei n,  ei t her  wi t hi n or  wi t hout  t he st at e,  t he cour t  may,  
al so,  st r i ke out  t he par t y ' s pl eadi ng,  and gi ve j udgment  agai nst  
t he par t y as upon def aul t  or  f ai l ur e of  pr oof . "   The cur r ent  
subsect i on i s v i r t ual l y i dent i cal  t o t he subsect i on when Gi pson 
Lumber  Co.  v.  Schi ckl i ng,  56 Wi s.  2d 164,  201 N. W. 2d 500 ( 1972) ,  
was deci ded.  

7 The cour t  c i t ed Soci et e I nt er nat i onal e Pour  Par t i c i pat i ons 
I ndust r i el l es Et  Commer ci al es,  S. A.  v.  Roger s,  357 U. S.  197 
( 1958) ,  Hammond Packi ng Co.  v.  Ar kansas,  212 U. S.  322 ( 1909) ,  
and Hovey v.  El l i ot t ,  167 U. S.  409 ( 1897) .  
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pr eser ved.   The r i ght  of  t r i al  by j ur y as decl ar ed i n Ar t i c l e I ,  

Sect i on 5,  of  t he const i t ut i on or  as gi ven by a st at ut e and t he 

r i ght  of  t r i al  by t he cour t  shal l  be pr eser ved t o t he par t i es 

i nvi ol at e. "   Wi s.  St at .  § 805. 01( 1)  ( emphasi s added) .   Thi s 

l anguage i s st r onger  t han t he l anguage i n Ar t i c l e I ,  Sect i on 5.   

Mor eover ,  t he r ul es of  c i v i l  pr ocedur e wer e adopt ed under  Wi s.  

St at .  § 751. 12,  whi ch admoni shes t he cour t  t hat  i t s  r ul es " shal l  

not  abr i dge .  .  .  or  modi f y t he subst ant i ve r i ght s of  any 

l i t i gant . "   Thus,  t he r ul es of  c i v i l  pr ocedur e cannot  be hel d t o 

di mi ni sh a par t y ' s r i ght s t o due pr ocess or  t r i al  by j ur y f r om 

what  t hey wer e bef or e t he adopt i on of  t he c i v i l  pr ocedur e r ul es.   

I I I .  WI SCONSI N PRECEDENT 

¶145 Bef or e at t empt i ng t o ar t i cul at e st andar ds f or  c i r cui t  

cour t s t hat  i mpose sanct i ons t hat  depr i ve a par t y of  t r i al  by 

j ur y,  i t  may be usef ul  t o exami ne addi t i onal  Wi sconsi n 

pr ecedent .  

¶146 The r el evant  por t i ons of  Ar t i c l e I ,  Sect i on 5 have 

been par t  of  t he Wi sconsi n Const i t ut i on s i nce 1848.   Our  

const i t ut i on has al ways pr ovi ded t hat ,  " The r i ght  of  t r i al  by 

j ur y shal l  r emai n i nvi ol at e,  and shal l  ext end t o al l  cases at  

l aw wi t hout  r egar d t o t he amount  i n cont r over sy;  but  a j ur y 

t r i al  may be wai ved by t he par t i es i n al l  cases i n t he manner  

pr escr i bed by l aw. "   Wi s.  Const .  ar t .  I ,  § 5.   Fr om t he 

begi nni ng,  j udges and l egi s l at or s have wr est l ed wi t h t he 

quest i on of  how t o wai ve t he r i ght  of  j ur y t r i al .  

¶147 I n Leonar d v.  Rogan,  20 Wi s.  568 ( 1866) ,  t hi s cour t  

r evi ewed a di sput e over  a conveyance of  r eal  est at e.   One 

quest i on was whet her  t he def endant ,  Mr s.  Rogan,  was ent i t l ed t o 
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a t r i al  by j ur y.   I d.  at  568- 71.   The cour t  st at ed t hat  " [ i ] n an 

act i on at  l aw,  t he def endant  i s ent i t l ed t o a t r i al  by 

j ur y .  .  .  unl ess she has wai ved i t . "   I d.  at  571.   The cour t  

concl uded t hat  Mr s.  Rogan had wai ved her  r i ght  of  j ur y t r i al  

because t he r ecor d r eveal ed t hat  t he act i on pr oceeded t o t r i al  

bef or e t he j udge al one,  wi t hout  obj ect i on.   I d.   " [ I ] n ot her  

wor ds .  .  .  t he par t i es consent ed t o t hat  mode of  t r i al . "   I d.  

( emphasi s added) .   " I f  t he def endant  had demanded a t r i al  by 

j ur y,  as she mi ght  have done,  .  .  .  t he quest i on woul d have been 

ver y di f f er ent . "   I d.    

¶148 I n anot her  case,  Home I nsur ance Co.  v.  Secur i t y 

I nsur ance Co. ,  23 Wi s.  171 ( 1868) ,  t he cour t  det er mi ned t hat  i t  

was t oo l at e f or  t he def endant  t o obj ect  t o a non- j ur y t r i al  

when i t  vol unt ar i l y  wai ved t he r i ght  t o t r i al  bef or e a cour t  and 

j ur y by st i pul at i ng i n wr i t i ng t o t r i al  bef or e a r ef er ee.   I d.  

at  175.   The cour t  not ed t hat  whi l e t he " l egi s l at ur e has not  

at t empt ed t o compel  t he par t i es t o submi t  t o a t r i al  by r ef er ees 

i n act i ons of  t hi s nat ur e, "  i d.  at  174,  t he st at ut e at  i ssue 

pr ovi ded t hat  " al l  or  any of  t he i ssues i n t hi s act i on,  whet her  

of  f act  or  of  l aw,  or  bot h,  may be r ef er r ed,  upon t he wr i t t en 

consent  of  t he par t i es. "   I d.  at  174.   The cour t  expl ai ned t hat  

t he par t i es " may wai ve t hei r  r i ght  under  t he const i t ut i on t o 

have t he [ di sput e]  hear d and det er mi ned by t he cour t s and j ur i es 

of  t he count r y. "   I d.   The cour t  hel d t hat  i t  was not  

" i ncompet ent "  f or  t he l egi s l at ur e t o pass such l aws,  because t he 

" val i di t y of  t he t r ansact i on"  depended " ent i r el y on t he wi l l  of  

t he par t i es. "   I d.  
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¶149 I n Woost er  v.  Weyh,  194 Wi s.  85,  216 N. W.  134 ( 1927) ,  

t he def endant  c l ai med he was depr i ved of  hi s r i ght  t o t r i al  by 

j ur y.   I d.  at  89.   The cour t ' s  r esponse:  " The r i ght  he had t o 

such t r i al  by j ur y was one t hat  may be wai ved.   I t  was cl ear l y 

wai ved i n t hi s case by appel l ant  pr oceedi ng t o t r i al  wi t hout  i n 

any manner  cal l i ng t he mat t er  t o t he at t ent i on of  t he cour t  or  

suggest i ng t hat  a t r i al  by j ur y  on t hi s i ssue was desi r ed or  

demanded. "   I d.  at  91- 92 ( c i t at i ons omi t t ed) .  

¶150 These cases suppl ement  Wi sconsi n st at ut es of  l ong 

st andi ng t hat  have expl ai ned how t o wai ve a j ur y t r i al .   For  

i nst ance,  Sect i on 2862 of  t he Revi sed St at ut es of  1878 st at ed:    

Tr i al  by j ur y may be wai ved by t he sever al  
par t i es t o an i ssue of  f act  i n act i ons on cont r act ,  
and wi t h t he assent  of  t he cour t  i n ot her  act i ons,  i n 
t he f ol l owi ng manner :    

1.  By f ai l i ng t o appear  at  t he t r i al .   

2.  By wr i t t en consent ,  i n per son or  by 
at t or ney,  f i l ed wi t h t he c l er k.   

3.  By or al  consent  i n open cour t ,  ent er ed i n 
t he mi nut es.    

Wi s.  St at .  ch.  128,  § 2862 ( 1878)  ( emphasi s added) .   Thi s t ext  

r emai ned i nt act  unt i l  Januar y 1,  1936.    

¶151 I n 1935 t he cour t  r evi sed t hen- exi st i ng Wi s.  St at .  

§ 270. 32 ( 1935)  t o r ead:  " Jur y t r i al ,  how wai ved.   Tr i al  by j ur y  

may be wai ved by t he sever al  par t i es t o an i ssue of  f act  by 

f ai l i ng t o appear  at  t he t r i al ;  or  by wr i t t en consent  f i l ed wi t h 

t he c l er k;  or  by consent  i n open cour t ,  ent er ed i n t he mi nut es. "   

S.  Ct .  Or der ,  217 Wi s.  v,  i x  ( ef f .  Jan.  1,  1936) .   Apar t  f r om 

shor t - l i ved r evi s i ons i n t he mi d- 1940s,  see Pet i t i on of  Doar ,  

248 Wi s.  113,  21 N. W. 2d 1 ( 1945) ,  t hi s l anguage st at ed t he l aw 
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unt i l  t he cour t  r evi sed t he r ul es of  c i v i l  pr ocedur e i n 1975,  

ef f ect i ve i n 1976.  

¶152 These st at ut es and cases demonst r at e t hat  wai ver  of  

t he const i t ut i onal  r i ght  of  j ur y t r i al  i n c i v i l  cases has 

hi st or i cal l y t r acked t r adi t i onal  pr i nci pl es of  wai ver  or  

f or f ei t ur e:  af f i r mat i ve or  consensual  act i on by one or  mor e of  

t he par t i es t o sur r ender  t he r i ght ,  or  obvi ous f ai l ur e by any 

par t y t o asser t  t he r i ght .   The st eadf ast  mai nt enance of  t r ue 

wai ver  and f or f ei t ur e pr i nci pl es under l i es t he i mpor t ance of  t he 

r i ght  bei ng wai ved.  

¶153 Wi sconsi n pr ecedent  honor s t he r i ght  of  j ur y t r i al .   

I n Schmi dt  v.  Ri ess,  186 Wi s.  574,  203 N. W.  362 ( 1925) ,  t hi s 

cour t  obser ved:    

Jur or s ar e obt ai ned f r om t he var i ous wal ks of  l i f e,  
wi t h var i ous degr ees of  knowl edge and exper i ence and 
wi t h var i ous i nt er est s,  and,  i t  must  be assumed and 
admi t t ed,  wi t h cer t ai n pr ej udi ces.  .  .  .   Unconsci ous 
pr ej udi ces exi st  wi t h some i n f avor  of  t he pl ai nt i f f ,  
and wi t h ot her s i n f avor  of  t he def endant .   But  af t er  
concedi ng al l  of  t hese var i ous el ement s t hat  ent er  
i nt o t he make- up of  t he per sonnel  of  t he j ur or s and of  
t he j ur y,  i t  i s  l ar gel y desi gned t hat  t he aver age 
j udgment  of  t wel ve men and women chosen f r om t he 
ci t i zenshi p of  t he communi t y i n whi ch t he par t i es 
r esi de wi l l  meet  t he r equi r ement s of  j ust i ce,  and t hat  
a ver di ct  of  t he j ur y wi l l  be a t r ue and j ust  one.  

I d.  at  579- 80.  

¶154 Schmi dt  was a case i n whi ch t he amount  of  damages was 

at  i ssue.   The cour t  not ed t hat  " [ t ] he assessment  of  damages i n 

a per sonal  i nj ur y case pr esent s a mat t er  .  .  .  whi ch i s  

pecul i ar l y wi t hi n t he f i el d of  a j ur y t o det er mi ne. "   I d.  at  

579.   I n DeKeyser  v.  Mi l waukee Aut omobi l e I nsur ance Co. ,  236 

Wi s.  419,  431,  295 N. W.  755 ( 1941) ,  t hi s cour t  made a st r onger  
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st at ement  t hat  " assessment  of  damages i s  sol el y a j ur y 

f unct i on. "   Agai n i n Schul t z v.  Mi l l er ,  259 Wi s.  316,  327,  48 

N. W. 2d 477 ( 1951) ,  t he cour t  sai d " [ t ] he awar d of  damages i s 

wi t hi n t he pr ovi nce of  t he j ur y. "   Many addi t i onal  cases coul d 

be ci t ed.  

¶155 I n sum,  " [ t ] he par t i es t o an act i on ar e ent i t l ed t o a 

j ur y t r i al  on al l  i ssues of  f act ,  i ncl udi ng t hat  of  damages. "   

Jenni ngs v.  Saf eguar d I ns.  Co. ,  13 Wi s.  2d 427,  431,  109 

N. W. 2d 90 ( 1961)  ( c i t i ng Wi s.  Const . ,  ar t .  I ,  § 5) .  

I V.  STANDARDS 

¶156 The chal l enge i n t hi s case i s t o r econci l e t he 

j udi c i al  hol di ngs t hat  el oquent l y ar t i cul at e t he i mpor t ance of  

t r i al  by j ur y f or  deci di ng i ssues of  f act ,  i ncl udi ng t he i ssue 

of  damages,  wi t h t he c l ear  pr ecedent  t hat  cour t s  have aut hor i t y 

t o st r i ke out  pl eadi ngs or  par t s t her eof  and r ender  a j udgment  

by def aul t  when a def endant  f ai l s  t o compl y wi t h a cour t  or der .  

¶157 I n Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  

470 N. W. 2d 859 ( 1991) ,  t hi s cour t  di scussed j udi c i al  aut hor i t y,  

bot h st at ut or y and i nher ent ,  t o sanct i on par t i es " f or  f ai l ur e t o 

pr osecut e,  f ai l ur e t o compl y wi t h pr ocedur al  st at ut es or  r ul es,  

and f or  f ai l ur e t o obey cour t  or der s. "   I d.  at  273- 74.   

Appr opr i at e sanct i ons under  Wi s.  St at .  § 804. 12,  t he cour t  sai d,  

i ncl ude or der s t hat  desi gnat ed f act s be t aken as est abl i shed as 

wel l  as or der s t hat  r ef use t he del i nquent  par t y t he r i ght  t o 

suppor t  or  oppose desi gnat ed cl ai ms or  def enses,  or  t hat  st r i ke 

out  pl eadi ngs or  par t s of  pl eadi ngs,  or  t hat  r ender  j udgment  by 

def aul t .   I d.  at  274.  
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¶158 The cour t ,  speaki ng t hr ough Just i ce Wi l l i am Babl i t ch,  

made t hese t el l i ng obser vat i ons:    

The l at i t ude ci r cui t  cour t s i n Wi sconsi n have t o 
di smi ss act i ons as a sanct i on i s demonst r at ed by sec.  
805. 03,  St at s. ,  whi ch per mi t s di smi ssal  whenever  a 
par t y f ai l s  " t o obey any or der  of  t he cour t . "   
Al t hough t hi s l anguage coul d be vi ewed as per mi t t i ng 
di smi ssal  f or  noncompl i ance wi t h even t r i v i al  
pr ocedur al  or der s,  c l oser  exami nat i on of  t he st at ut e 
r eveal s t hat  t he cour t  may onl y i mpose such or der s " as 
ar e j ust . "   Fur t her mor e,  t he Judi c i al  Counci l  
Commi t t ee' s Not e .  .  .  emphasi zes t hat  " [ b] ecause of  
t he har shness of  t he sanct i on,  a di smi ssal  under  t hi s 
sect i on shoul d be consi der ed appr opr i at e onl y i n cases 
of  egr egi ous conduct  by a c l ai mant . "   Our  case l aw 
est abl i shes t hat  di smi ssal  i s  i mpr oper ,  i . e.  not  
" j ust , "  unl ess bad f ai t h or  egr egi ous conduct  can be 
shown on t he par t  of  t he noncompl yi ng par t y.  

Johnson,  162 Wi s.  2d at  274- 75 ( c i t at i ons omi t t ed)  ( br acket s i n 

or i gi nal ) .   The cour t  added t hat  di smi ssal  i s  a sanct i on t hat  

shoul d r ar el y be gr ant ed and i s appr opr i at e onl y i n cases of  

egr egi ous conduct .   I d.  at  275 ( c i t i ng Tr i spel  v.  Haef er ,  89 

Wi s.  2d 725,  732,  279 N. W. 2d 242 ( 1979) ) .  

¶159 St r i k i ng a def endant ' s pl eadi ngs i s r oughl y equi val ent  

t o di smi ssi ng a pl ai nt i f f ' s  case and shoul d be subj ect  t o 

s i mi l ar  st andar ds.   The f ol l owi ng st andar ds may be usef ul .  

¶160 Fi r st ,  t o st r i ke a par t y ' s pl eadi ngs as a sanct i on,  a 

c i r cui t  cour t  must  show t hat  t he noncompl yi ng par t y ' s conduct  

was " egr egi ous or  i n bad f ai t h and wi t hout  a c l ear  and 

j ust i f i abl e excuse. "   Smi t h,  224 Wi s.  2d at  526 ( i nt er nal  

quot at i on mar ks and ci t at i on omi t t ed) ;  see al so Schul t z v.  

Sykes,  2001 WI  App 255,  ¶9,  248 Wi s.  2d 746,  638 N. W. 2d 604 

( c i t i ng cases) .  
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¶161 Second,  t he deci s i on t o ent er  def aul t  j udgment  as a 

sanct i on " ought  t o be t he l ast  r esor t . "   Adol ph Coor s Co.  v.  

Movement  Agai nst  Raci sm and t he Kl an,  777 F. 2d 1538,  1542 ( 11t h 

Ci r .  1985) .   Some f eder al  cour t s consi der  i t  an " abuse of  

di scr et i on"  t o i mpose j udgment  by def aul t  " i f  l ess dr aconi an but  

equal l y ef f ect i ve sanct i ons"  ar e avai l abl e.   I d.  at  1543 ( c i t i ng 

cases) .   

¶162 Thi r d,  t he ent r y  of  j udgment  by def aul t  as a sanct i on 

must  compl y wi t h due pr ocess.   Thi s consi der at i on was di scussed 

i n Dubman v.  Nor t h Shor e Bank,  75 Wi s.  2d 597,  249 N. W. 2d 797 

( 1977) :    

Thi s cour t  has hel d t hat  t her e i s an i nher ent  power  t o 
st r i ke pl eadi ngs i n a pr oper  case.  .  .  .   

Def endant  c l ai ms t hat  t he or der  .  .  .  i mposes 
sanct i ons f or  cont empt  of  cour t .  I f  so,  i t  i s  
appeal abl e.   However ,  bot h Hauer  v.  Chr i st on and 
Gi pson Lumber  Co.  v.  Schi ckl i ng .  .  .  hol d t hat  t he 
sanct i on of  st r i k i ng a pl eadi ng may not  be exer ci sed 
as a cont empt  penal t y.   The power  can be exer ci sed 
when evi dence i s wi t hhel d whi ch r el at es t o an 
essent i al  el ement  of  t he def ense so as t o war r ant  a 
pr esumpt i on of  f act  t hat  t he def ense has no mer i t .  I f  
i mposed sol el y f or  f ai l ur e t o obey cour t  or der s,  
wi t hout  evi dence war r ant i ng a f i ndi ng of  no mer i t  or  
bad f ai t h,  t he sanct i on of  st r i k i ng a 
pl eadi ng .  .  .  deni es due pr ocess of  l aw.  

Dubman,  75 Wi s.  2d at  600- 01 ( emphasi s added)  ( c i t at i ons 

omi t t ed) . 8 

                                                 
8 " [ T] her e ar e const i t ut i onal  l i mi t at i ons upon t he power  of  

cour t s,  even i n ai d of  t hei r  own val i d pr ocesses,  t o di smi ss an 
act i on wi t hout  af f or di ng a par t y t he oppor t uni t y f or  a hear i ng 
on t he mer i t s of  hi s cause. "   Soci et e I nt er nat i onal e,  357 U. S.  
at  209.  
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¶163 Four t h,  a c i r cui t  cour t  must  have di scr et i on t o nar r ow 

t he f ocus of  a damages hear i ng i f  t he nar r owi ng i s " j ust "  t o t he 

pl ai nt i f f .   St r i k i ng a def endant ' s answer  wi l l  nor mal l y set t l e 

t he i ssue of  t he def endant ' s l i abi l i t y .   I n t hi s case,  however ,  

when t he ci r cui t  cour t  st r uck t he def endant ' s answer  i t  made t he 

def endant  l i abl e f or :  ( 1)  v i car i ous l i abi l i t y  f or  WMAS' s 

empl oyee' s unl awf ul  act s of  conver si on;  ( 2)  i nt ent i onal  

mi sr epr esent at i on;  ( 3)  st r i ct  r esponsi bi l i t y  mi sr epr esent at i on;  

( 4)  negl i gent  mi sr epr esent at i on;  ( 5)  br each of  f i duci ar y dut y;  

( 6)  negl i gence;  ( 7)  br each of  t he i mpl i ed dut y of  good f ai t h i n 

per f or mance of  a cont r act ;  and ( 8)  br each of  cont r act .   See 

maj or i t y op. ,  ¶9.   I mposi ng l i abi l i t y  on ei ght  di f f er ent  causes 

of  act i on compl i cat ed t he t ask of  det er mi ni ng damages.   The 

cl ai ms appear  t o be i nconsi st ent .   A cour t  shoul d have t he 

abi l i t y  t o nar r ow t he i ssues f or  a damages hear i ng.  

¶164 Fi f t h,  st r i k i ng a def endant ' s answer  does not  set t l e 

t he amount  of  compensat or y damages. 9  The amount  of  compensat or y 

damages r emai ns an open quest i on t hat  r equi r es pr oof  of  

addi t i onal  f act s.   The bur den of  pr ovi ng t he amount  of  damages 

r emai ns wi t h t he par t y ent i t l ed t o j udgment .  

¶165 I n Apex El ect r oni cs Cor p.  v.  Gee,  217 Wi s.  2d 378,  

380,  577 N. W. 2d 23 ( 1998) ,  t hi s cour t  st at ed t hat  a c i r cui t  

cour t  ent er i ng a def aul t  j udgment  on a puni t i ve damages cl ai m 

must  make i nqui r y beyond t he compl ai nt  t o det er mi ne t he mer i t s 

of  t he puni t i ve damages cl ai m and t he amount  of  puni t i ve 

                                                 
9 See U. S.  f or  t he Use of  M- CO Const r . ,  I nc.  v.  Shi pco Gen. ,  

I nc. ,  814 F. 2d 1011,  1014 ( 5t h Ci r .  1987)  ( i nt er pr et i ng Feder al  
Rul e of  Ci v i l  Pr ocedur e 37( b) ) .  
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damages,  i f  any,  t o be awar ded.   The cour t ' s  anal ysi s i s equal l y  

appl i cabl e t o a pl ai nt i f f  who seeks unl i qui dat ed compensat or y 

damages.   I d.  at  387- 88;  see al so Gaer t ner  v.  880 Cor p. ,  131 

Wi s.  2d 492,  505- 06,  389 N. W. 2d 59 ( Ct .  App.  1986) .  

¶166 Because j udgment  by def aul t  pur suant  t o Wi s.  St at .  

§ 804. 12( 2) ( a) 3.  i s  not  gover ned by Wi s.  St at .  § 806. 02,  Chevr on 

I I ,  207 Wi s.  2d at  48,  t hi s cour t  cannot  r el y on pr onouncement s 

i n § 806. 02 cases t hat  t he cour t  has t he pr er ogat i ve ei t her  t o 

hol d a hear i ng or  i nqui r y on damages or  t o r ecei ve pr oof  by 

af f i davi t .   Thi s cour t  must  deci de how t o det er mi ne damages when 

j udgment  by def aul t  i s  t he r esul t  of  j udi c i al  sanct i on,  r at her  

t han wai ver .   I t  shoul d not  aut omat i cal l y concl ude t hat  a 

c i r cui t  cour t  may di sr egar d a def endant ' s demand f or  a j ur y 

t r i al  t o deci de t he i ssue of  damages when t hat  f act ual  i ssue 

r emai ns i n di sput e.   Poi nt i ng t o § 806. 02 f or  j udi c i al  aut hor i t y 

t o deny t r i al  by j ur y l ocks t he cour t  i nt o j udi c i al  di scr et i on 

t o use onl y af f i davi t s i n det er mi ni ng damages.  

¶167 The case l aw under  Feder al  Rul e of  Ci v i l  Pr ocedur e 

37( b)  hol ds t hat  a def aul t  may not  be cl ai med as t o damages 

" wi t hout  a hear i ng unl ess t he amount  c l ai med i s a l i qui dat ed sum 

or  one capabl e of  mat hemat i cal  cal cul at i on. "   Uni t ed Ar t i st s 

Cor p.  v.  Fr eeman,  605 F. 2d 854,  857 ( 5t h Ci r .  1979)  ( c i t i ng 

Fl aks v.  Koegel ,  504 F. 2d 702,  707 ( 2d Ci r .  1974) ;  Ei s l er  v.  

St r i t z l er ,  535 F. 2d 148,  153- 54 ( 1st  Ci r .  1976) ) .   I f  t her e i s  

no di sput e as t o t he amount  of  damages ei t her  because of  t he 
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amount  l awf ul l y pl ed i n t he compl ai nt 10 or  because t he amount  i s 

easi l y and obj ect i vel y ascer t ai nabl e,  t her e shoul d be no need 

f or  t he def endant  t o cont i nue t o demand a j ur y and no need f or  a 

cour t  t o honor  t hat  demand.  

¶168 However ,  i f  an evi dent i ar y hear i ng i s r equi r ed t o 

det er mi ne t he amount  of  damages,  a def endant ' s demand f or  a j ur y 

t r i al  must  be consi der ed,  j ust  as a pl ai nt i f f ' s  demand woul d 

have t o be consi der ed.  

¶169 Ther e ar e numer ous r easons why t he r i ght  of  j ur y t r i al  

shoul d be mai nt ai ned i n t hi s s i t uat i on:  

a.  The st at ut es nowher e aut hor i ze a c i r cui t  cour t  t o deny 

t r i al  by j ur y per  se.   I f  t hey di d,  cour t s coul d sanct i on 

par t i es by denyi ng t he r i ght  of  j ur y t r i al  as a separ at e 

sanct i on,  even when t hey di d not  st r i ke out  pl eadi ngs or  ent er  

j udgment  by def aul t .  

b.  When a c i r cui t  cour t  st r i kes a def endant ' s pl eadi ngs 

under  Wi s.  St at .  § 804. 12( 2) ( a) 3. ,  i t  i mposes a dr ast i c 

sanct i on.   When t he cour t  t her eaf t er  deni es a j ur y t r i al  t o 

det er mi ne t he amount  of  damages,  i t  i s  i mposi ng an addi t i onal  

sanct i on on t he def endant  t hat  r equi r es addi t i onal  j ust i f i cat i on 

                                                 
10 Gener al l y,  wi t h r espect  t o a t or t  c l ai m seeki ng r ecover y 

of  money,  t he demand f or  j udgment  may not  speci f y t he amount  of  
money t he pl eader  seeks.   Wi s.  St at .  § 802. 02( 1m) ( a) .   However ,  
t hi s gener al  r ul e does not  cont r ol  t he compl ai nt  i n al l  ot her  
cases.  
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i f  i t  i s  t o compor t  wi t h due pr ocess. 11  The second sanct i on does 

not  f ol l ow aut omat i cal l y f r om t he f i r st  sanct i on.  

c.  The ci r cui t  cour t  may not  deny a j ur y t r i al  t o t he 

pl ai nt i f f  on t he i ssue of  damages i f  t he pl ai nt i f f  want s a j ur y.   

A pl ai nt i f f  does not  aut omat i cal l y r el i nqui sh t he r i ght  of  j ur y 

t r i al  by f i l i ng a mot i on t o st r i ke t he def endant ' s pl eadi ngs as 

a sanct i on f or  di scover y v i ol at i ons.   See Mor r i son v.  Ranki n,  

2007 WI  App 186,  ¶14,  305 Wi s.  2d 240,  738 N. W. 2d 588.   Ther e i s  

somet hi ng qui t e unf ai r ,  however ,  i n honor i ng t he r equest  f or  a 

j ur y t r i al  f or  one si de but  not  t he ot her .  

d.  The ci r cui t  cour t  coul d not  excl ude t he def endant  f r om 

a j ur y t r i al  i f  ot her  def endant s st i l l  had t he r i ght  t o c l ai m a 

j ur y t r i al .   See Wi s.  St at .  § 805. 01( 3) .   A sanct i oned def endant  

may not  be abl e t o escape l i abi l i t y ,  but  a sanct i oned def endant  

ought  t o be abl e t o est abl i sh t he ext ent  of  i t s  l i abi l i t y  i n 

r el at i on t o ot her  def endant s.  

e.  I f  puni t i ve damages come i nt o pl ay,  a def endant  ought  

t o be abl e t o ask a j ur y t o consi der  compensat or y and puni t i ve 

damage cl ai ms at  t he same t i me.   See Tr i ni t y Evangel i cal  

Lut her an Chur ch and School - Fr ei st adt  v.  Tower  I ns.  Co. ,  2003 WI  

46,  261 Wi s.  2d 333,  661 N. W. 2d 789.  

¶170 The above concl usi ons ar e i n accor d wi t h t he l aw of  

Mi chi gan and Fl or i da.   These st at es pr eser ve a def endant ' s r i ght  

                                                 
11 The ci r cui t  cour t ' s  expl anat i on of  i t s  addi t i onal  

sanct i on her e was:  " The mot i on f or  a j ur y t r i al  i s  deni ed.   I  
don' t  t hi nk t hat  a per son i n def aul t  i s  ent i t l ed t o a j ur y t r i al  
on an i ssue of  damages,  al t hough t hey ar e per mi t t ed t o 
par t i c i pat e i n t hat  hear i ng on damages. "  
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of  t r i al  by j ur y on t he i ssue of  damages when a sanct i on of  

def aul t  i s  ent er ed agai nst  t hat  def endant .  

¶171 I n Wood v.  Det r oi t  Aut omobi l e I nt er - I nsur ance 

Exchange,  321 N. W. 2d 653 ( Mi ch.  1982) ,  t he t r i al  cour t  ent er ed 

def aul t  j udgment  agai nst  t he def endant  f or  f ai l ur e t o t i mel y 

r espond t o i nt er r ogat or i es f ol l owi ng t wo cour t  or der s r equi r i ng 

a r esponse.   I d.  at  655- 56.   But  on appeal ,  t he Mi chi gan Supr eme 

Cour t  r ej ect ed t he not i on t hat  a def endant ' s def aul t  " cancel s"  a 

pr i or  j ur y t r i al  demand or  const i t ut es t he f unct i onal  equi val ent  

of  wai ver .   I d.  at  658- 59.    

¶172 The Wood cour t  det er mi ned t hat  Rul e 520 of  t he 

Mi chi gan Gener al  Cour t  Rul es of  1963 cont r ol l ed ent r y of  def aul t  

j udgment .   I d.  at  659.   Speci f i cal l y,  t he Wood cour t  c i t ed Rul e 

520,  whi ch pr eser ved " a r i ght  of  t r i al  by j ur y t o t he par t i es 

when and as r equi r ed by t he const i t ut i on"  i n cases wher e ( as 

her e)  t he t r i al  cour t  must  i ni t i at e f ur t her  pr oceedi ngs t o 

det er mi ne damages on def aul t .   I d.  at  659 n. 12,  660 ( quot i ng 

Rul e 520. 2( 2)  of  t he Mi chi gan Gener al  Cour t  Rul es of  1963) .   The 

Wood cour t  not ed t hat  t he Mi chi gan Const i t ut i on st at ed t hat  

" [ t ] he r i ght  of  t r i al  by j ur y shal l  r emai n,  but  shal l  be wai ved 

i n al l  c i v i l  cases unl ess demanded by one of  t he par t i es i n t he 

manner  pr escr i bed by l aw. "   Wood,  321 N. W. 2d at  660 ( quot i ng 

Mi ch.  Const . ,  ar t .  1,  § 14 ( 1963) ) . 12  Si nce t he def endant  i n 

Wood had not  wai ved i t s r i ght  t o j ur y t r i al ,  t he cour t  concl uded 

t hat  " t he t r i al  cour t  .  .  .  was obl i ged t o accor d def endant  i t s 

                                                 
12 Thi s l anguage i s s i mi l ar  t o t hat  of  Wi s.  Const .  ar t .  I ,  

§ 5.  
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pr oper l y pr eser ved r i ght  t o j ur y t r i al . "   Wood,  321 N. W. 2d at  

660 ( f oot not e omi t t ed) .  

¶173 The Mi chi gan Supr eme Cour t  r eaf f i r med i t s Wood hol di ng 

i n Zai t er  v.  Ri ver f r ont  Compl ex,  Lt d. ,  620 N. W. 2d 646,  651- 53 

( Mi ch.  2001) .   Zai t er  i nvol ved a def aul t  ent er ed agai nst  a 

def endant  f or  f ai l ur e t o par t i c i pat e i n di scover y.   I d.  at  647.   

The Zai t er  def endant  r equest ed a j ur y t r i al  by r el y i ng on t he 

pl ai nt i f f ' s  demand f or  j ur y t r i al .   I d.    

¶174 The Zai t er  cour t  const r ued Mi chi gan Cour t  Rul e 

2. 603( B) ( 3) ( b)  ( 1985) ,  whi ch r epl aced Mi chi gan Gener al  Cour t  

Rul e 520.   I d.  at  651- 52.   The Mi chi gan cour t  not ed t hat  t he new 

r ul e i ncl uded t he phr ase " t o t he ext ent  r equi r ed by t he 

const i t ut i on, "  i nst ead of  " when and as r equi r ed by t he 

const i t ut i on, "  and det er mi ned t hat  " [ n] o subst ant i ve change was 

i nt ended by t hat  r ephr asi ng. "   I d.  at  652,  652 n. 11.   Thus,  t he 

Zai t er  cour t  hel d t hat  t he def endant  had t he r i ght  t o a j ur y 

t r i al  on damages when def aul t  was ent er ed agai nst  i t  as a 

sanct i on.   I d.  at  652.  

¶175 Wood and Zai t er  ar e not  di st i ngui shabl e f r om WMAS' s 

case i n any meani ngf ul  way.   Al l  t hr ee cases i nvol ve def aul t  

ent er ed by t he t r i al  cour t  as a sanct i on agai nst  a def endant  who 

r equest ed a j ur y t r i al .   I n each case,  af t er  j udgment  was 

ent er ed t he t r i al  cour t  hel d a hear i ng t o det er mi ne t he amount  

of  damages.   I n each case,  t he c i v i l  pr ocedur e r ul es and 

const i t ut i onal  pr ovi s i ons at  i ssue pr ovi ded t hat  t he r i ght  t o a 

j ur y t r i al  was pr eser ved unl ess wai ved.   Thus,  def aul t ,  even as 

a sanct i on,  does not  const i t ut e a wai ver  of  t he j ur y t r i al  
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r i ght .   See Zai t er ,  620 N. W. 2d at  652 ( c i t i ng Wood,  321 

N. W. 2d at  653) .    

¶176 Si nce t he def endant s i n Wood and Zai t er  i nvoked t hei r  

r i ght  t o a j ur y t r i al ,  and di d not  wai ve t he r i ght ,  t hey wer e 

ent i t l ed t o a j ur y t r i al  on t he i ssue of  damages.   The same 

r esul t  shoul d f ol l ow i n t he i nst ant  case.   The maj or i t y ' s 

ext r aor di nar y r esponse i s t hat  t he cour t  has gi ven j udges t he 

r i ght ,  i n t hei r  di scr et i on,  t o consi der  j ur y r i ght s " wai ved. "   

See maj or i t y op. ,  ¶54.  

¶177 The Fl or i da Supr eme Cour t  addr essed t he i ssue of  

wai ver  of  t he r i ght  t o a j ur y t r i al  i n t he def aul t  j udgment  

cont ext  i n Cur bel o v.  Ul l man,  571 So.  2d 443 ( Fl a.  1990) .   I n 

Cur bel o,  a def aul t  j udgment  was ent er ed agai nst  def endant  

Cur bel o f or  f ai l ur e t o answer .   I d.  at  444.   The t r i al  cour t  

f ound damages agai nst  Cur bel o i n a non- j ur y t r i al ,  despi t e t he 

pl ai nt i f f ' s  ear l i er  r equest  f or  a j ur y.   I d.    

¶178 The Fl or i da Supr eme Cour t  det er mi ned t hat  " [ w] hen a 

j ur y t r i al  has been r equest ed by t he pl ai nt i f f ,  t he def endant  i s 

st i l l  ent i t l ed t o a j ur y t r i al  on t he i ssue of  damages even 

t hough a def aul t  has been ent er ed agai nst  t he def endant  f or  

f ai l ur e t o answer  or  ot her wi se pl ead. "   I d.  ( c i t at i on omi t t ed) .   

The cour t  c i t ed a Fl or i da r ul e of  c i v i l  pr ocedur e f or  t he 

pr oposi t i on t hat  " a demand f or  t r i al  by j ur y may not  be 

wi t hdr awn ' wi t hout  t he consent  of  t he par t i es. ' "   I d.  ( quot i ng 
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Fl a.  R.  Ci v.  P.  1. 430( d) ) . 13  The Fl or i da Supr eme Cour t  hel d t hat  

" consent  t o wai ver  must  be mani f est ed by af f i r mat i ve act i on such 

as a speci f i c  wai ver  i n wr i t i ng or  by announcement  i n open 

cour t . "   I d.  ( i nt er nal  quot at i on mar ks and ci t at i on omi t t ed) .   

Si nce t her e was no " af f i r mat i ve mani f est at i on, "  t he Cur bel o 

cour t  f ound t hat  Cur bel o di d not  wai ve hi s r i ght  t o a j ur y 

t r i al .   I d.  

¶179 Fl or i da cour t s appl y i ng t he Fl or i da Rul es of  Ci v i l  

Pr ocedur e have consi st ent l y adopt ed t he l ogi cal  posi t i on t hat  

wai ver  of  t he r i ght  t o a j ur y t r i al  r equi r es some af f i r mat i ve 

act i on or  consent  by t he par t i es.   See,  e. g. ,  Bar t h v.  Fl a.  

St at e Const r uct or s Ser v. ,  I nc. ,  327 So.  2d 13,  15 ( Fl a.  1976) ;  

Bar on Auct i oneer ,  I nc.  v.  Bal l ,  674 So.  2d 212,  213- 14 ( Fl a.  

Di st .  Ct .  App.  1996) ;  Jayr e,  I nc.  v.  Wachovi a Bank & Tr ust  Co. ,  

N. A. ,  420 So.  2d 937,  938 ( Fl a.  Di st .  Ct .  App.  1982) .   I n 

Fl or i da t he r i ght  t o t r i al  by j ur y i s pr eser ved absent  wai ver ,  

even when t he opposi ng par t y,  not  t he pr oponent  of  t he r i ght ,  

has made t he demand f or  t r i al  by j ur y.   Cur bel o,  571 So.  2d at  

444.  

¶180 I n sum,  t hese deci s i ons f r om Mi chi gan and Fl or i da 

i ndi cat e t hat  t he r i ght  t o t r i al  by j ur y,  when pr oper l y 

demanded,  i s pr eser ved despi t e t he f act  t hat  def aul t  j udgment  

was ent er ed agai nst  one par t y as a sanct i on.  

                                                 
13 The quot ed l anguage f r om Fl or i da Rul e of  Ci v i l  Pr ocedur e 

1. 430( d)  i s v i r t ual l y i dent i cal  t o t hat  f ound i n t he Wi sconsi n 
St at ut es.   Wi s.  St at .  § 805. 01( 3)  ( " A demand f or  t r i al  by j ur y  
made as her ei n pr ovi ded may not  be wi t hdr awn wi t hout  t he consent  
of  t he par t i es. " ) .    
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¶181 I n Wi sconsi n,  a " def aul t  j udgment "  ent er ed under  Wi s.  

St at .  § 806. 02 may be di st i ngui shed f r om a " j udgment  by def aul t "  

ent er ed as a sanct i on under  Wi s.  St at .  § 804. 12( 2) ( a) 3. ,  and 

cour t s act i ng under  Wi s.  St at .  § 806. 02 have br oad di scr et i on on 

how t o pr oceed.   I n a r eal  def aul t ,  a def endant  cedes t hat  

aut hor i t y t o t he c i r cui t  cour t  by i t s f ai l ur e t o asser t  i t s  

r i ght  t o a t r i al .   To appl y t he same sor t  of  " wai ver "  pr i nci pl es 

t o a j udge' s sanct i on,  however ,  i s  t o cr eat e a f i c t i on t hat  

di mi ni shes t he val ued const i t ut i onal  r i ght  of  j ur y t r i al .    

¶182 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  

¶183 I  am aut hor i zed t o st at e t hat  Just i ce PATI ENCE DRAKE 

ROGGENSACK j oi ns t hi s di ssent .    
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