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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed and 

cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  an 

unpubl i shed opi ni on and or der  of  t he cour t  of  appeal s, 1 whi ch 

summar i l y r ever sed t he Wal wor t h Count y Ci r cui t  Cour t ,  Mi chael  S.  

Gi bbs,  Judge.    

                                                 
1 Hef t y v.  St r i ckhouser ,  Nos.  2006AP1094 & 2006AP1956,  

unpubl i shed or der  ( Wi s.  Ct .  App.  May 23,  2007) .  
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¶2 The case r equi r es us t o r evi ew t wo di scr et i onar y 

deci s i ons of  t he c i r cui t  cour t .   Bot h deci s i ons i nvol ve t he 

c i r cui t  cour t ' s  schedul i ng or der ,  whi ch i ncor por at ed by 

at t achment  a f i l i ng deadl i ne f or  a summar y j udgment  r esponse 

t hat  depar t ed f r om t he deadl i ne i n Wi s.  St at .  § 802. 08( 2) . 2  

Judge Gi bbs i ssued a schedul i ng or der  t hat  had a t hen- exi st i ng 

Wal wor t h Count y l ocal  c i r cui t  cour t  r ul e appended t o i t .   The 

r ul e r equi r ed t hat  a r esponse t o a summar y j udgment  mot i on be 

f i l ed and ser ved wi t hi n 20 days of  ser vi ce of  t he mot i on.   

Def endant s ADM Al l i ance Nut r i t i on,  I nc.  ( Al l i ance)  and Dani el  

St r i ckhouser 3 f i l ed a mot i on f or  summar y j udgment  i n accor d wi t h 

t he cour t ' s  schedul i ng or der ,  but  pl ai nt i f f  Jeanni e Hef t y 

( Hef t y)  f i l ed and ser ved her  r esponse t o t he mot i on af t er  t he 

deadl i ne.   As a r esul t ,  t he cour t  st r uck her  r esponse,  di smi ssed 

her  compl ai nt  wi t h pr ej udi ce,  and gr ant ed summar y j udgment  t o 

St r i ckhouser  as a sanct i on f or  noncompl i ance.   Hef t y appeal ed.  

¶3 The cour t  of  appeal s r ever sed,  concl udi ng t hat  t he 

c i r cui t  cour t  di d not  pr oper l y exer ci se i t s di scr et i on when i t  

                                                 
2 Wi sconsi n St at .  § 802. 08( 2)  r eads:  " Mot i on.  Unl ess ear l i er  

t i mes ar e speci f i ed i n t he schedul i ng or der ,  t he mot i on shal l  be 
ser ved at  l east  20 days bef or e t he t i me f i xed f or  t he hear i ng 
and t he adver se par t y shal l  ser ve opposi ng af f i davi t s,  i f  any,  
at  l east  5 days bef or e t he t i me f i xed f or  t he hear i ng. "  
( Emphasi s added. )    

Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2005- 06 
ver si on,  unl ess ot her wi se not ed.  

3 Def endant s Al l i ance and Dani el  St r i ckhouser  wi l l  be 
r ef er r ed t o col l ect i vel y as " St r i ckhouser . "   Dani el  St r i ckhouser  
wi l l  be r ef er r ed t o i ndi v i dual l y as " Dani el  St r i ckhouser "  or  
" Mr .  St r i ckhouser . "  
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f ai l ed t o demonst r at e on t he r ecor d why devi at i on f r om t he 

deadl i ne of  Wi s.  St at .  § 802. 08( 2)  was necessar y and 

appr opr i at e,  as r equi r ed by t he cour t  of  appeal s '  r ecent  

deci s i on i n Hunt er  v.  AES Consul t ant s,  Lt d. ,  2007 WI  App 42,  

¶15,  300 Wi s.  2d 213,  730 N. W. 2d 184 ( hol di ng t hat  " wi t h r egar d 

t o schedul i ng or der s,  t r i al  cour t s t hat  devi at e f r om t he 

st at ut or y t i me r equi r ement s f or  r espondi ng t o a mot i on f or  

summar y j udgment  shoul d expl ai n on t he r ecor d why t hat  devi at i on 

i s necessar y and appr opr i at e" ) .  

¶4 We ar e asked t o det er mi ne whet her  t he c i r cui t  cour t  

pr oper l y exer ci sed i t s di scr et i on when i t :  ( 1)  i ssued a 

schedul i ng or der  wi t h deadl i nes di f f er ent  f r om Wi s.  St at .  

§ 802. 08( 2)  wi t hout  expr essl y i ndi cat i ng i t s r easoni ng on t he 

r ecor d;  and ( 2)  sanct i oned Hef t y f or  f ai l i ng t o compl y wi t h t he 

schedul i ng or der  by st r i k i ng her  r esponse,  whi ch ul t i mat el y 

r esul t ed i n t he di smi ssal  of  her  sui t  wi t h pr ej udi ce and summar y 

j udgment  t o St r i ckhouser .  

¶5 We af f i r m t he deci s i on of  t he cour t  of  appeal s,  but  on 

di f f er ent  gr ounds.   The ci r cui t  cour t  was not  r equi r ed t o 

demonst r at e on t he r ecor d why i t s schedul i ng or der  devi at ed f r om 

§ 802. 08( 2)  t o pr oper l y exer ci se i t s schedul i ng di scr et i on under  

Wi s.  St at .  § 802. 10.   However ,  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by ent er i ng a schedul i ng or der  t hat  

i ncor por at ed a voi d l ocal  r ul e and by st r i k i ng Hef t y ' s r esponse 

as a sanct i on f or  unt i mel y f i l i ng,  whi ch ul t i mat el y r esul t ed i n 

di smi ssal  of  her  compl ai nt  wi t h pr ej udi ce and summar y j udgment  

t o St r i ckhouser .   Accor di ngl y,  we af f i r m and r emand.  
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I .  BACKGROUND 

¶6 The f act s gi v i ng r i se t o t he under l y i ng c i v i l  sui t  

have l i t t l e t o do wi t h t he i ssues bef or e us.   Nonet hel ess,  t hey 

pr ovi de cont ext  and r eveal  t he st akes i nvol ved i n t hi s  

pr ocedur al  di sput e.  

¶7 Hef t y owns a dai r y f ar m i n El khor n.   I n 2000 she 

ent er ed i nt o a cont r act  wi t h def endant  Al l i ance t hr ough i t s 

di scl osed agent ,  Dani el  St r i ckhouser ,  who was t o pr ovi de 

ser vi ces t o Hef t y as a dai r y cow nut r i t i oni st .   Hef t y engaged 

Mr .  St r i ckhouser  i n t hi s capaci t y f or  appr oxi mat el y t wo year s.   

Hi s advi ce r egar di ng t he management  and cont r ol  of  f eed and 

si l age i ni t i al l y  r esul t ed i n a l ar ge i ncr ease i n mi l k pr oduct i on 

f or  Hef t y ' s her d.   I n November  2002,  however ,  mi l k pr oduct i on 

f el l ,  al l egedl y due t o Mr .  St r i ckhouser ' s r at i oni ng of  f ood and 

ot her  nut r i ent s.   Hef t y was f or ced t o st op mi l k i ng some of  her  

her d t o al l ow i t  t o r egai n t he st r engt h and heal t h necessar y t o 

mai nt ai n consi st ent  mi l k pr oduct i on.   Because of  t hi s decr eased 

mi l k i ng,  Hef t y al l egedl y suf f er ed f i nanci al  l osses.  

¶8 On Febr uar y 3,  2004,  Hef t y sued Mr .  St r i ckhouser  and 

Ar cher - Dani el s- Mi dl and Company ( ADM) ,  Al l i ance' s par ent  company,  

asser t i ng a cause of  act i on f or  negl i gence i n pr ovi di ng dai r y 

nut r i t i oni st  ser vi ces.   On Jul y 14,  2005,  Hef t y amended t he 

compl ai nt  t o asser t  causes of  act i on f or  negl i gence,  negl i gent  

mi sr epr esent at i on,  st r i ct  r esponsi bi l i t y  mi sr epr esent at i on,  

i nt ent i onal  decei t  mi sr epr esent at i on,  and br each of  cont r act  

agai nst  Dani el  St r i ckhouser ,  ADM,  and Al l i ance.   The ci r cui t  

cour t  di smi ssed al l  causes of  act i on agai nst  ADM and di smi ssed 
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Hef t y ' s br each of  cont r act  c l ai m agai nst  Mr .  St r i ckhouser .   

Al l i ance r emai ned a def endant  t o al l  f i ve causes of  act i on i n 

t he amended compl ai nt .  

¶9 On Jul y 19,  2005,  Wal wor t h Count y Ci r cui t  Judge James 

L.  Car l son sent  counsel  f or  t he par t i es an or der  f or  schedul i ng 

i nf or mat i on under  Wi s.  St at .  § 802. 10( 3) . 4  The or der  i ncl uded a 

schedul i ng quest i onnai r e t hat  was t o be compl et ed by t he par t i es 

and r et ur ned t o t he c l er k of  cour t s,  who woul d t hen send copi es 

t o al l  t he par t i es.   The or der  st at ed t hat  " answer s [ t o t he 

quest i onnai r e]  wi l l  be r ef er r ed t o by t he cour t  i n t he set t i ng 

of  t he t i me and dat e r equi r ement s ment i oned i n Wi s.  [ St at .  

§]  802. 10( 3) ( a) . "   The quest i onnai r e i ncl uded t he quest i on:  " Do 

you i nt end t o f i l e a mot i on f or  j udgment  on t he pl eadi ng under  

Wi s.  St at s.  802. 03 or  f or  summar y j udgment  under  Wi s.  St at s.  

                                                 
4 Wi sconsi n St at .  § 802. 10( 3) ,  whi ch deal s wi t h cal endar  

pr act i ce,  pr ovi des i n per t i nent  par t :    

Schedul i ng and pl anni ng.   Except  i n cat egor i es of  
act i ons and speci al  pr oceedi ngs exempt ed under  sub.  
( 1) ,  t he c i r cui t  cour t  may ent er  a schedul i ng or der  on 
t he cour t ' s  own mot i on or  on t he mot i on of  a par t y.  
The or der  shal l  be ent er ed af t er  t he cour t  consul t s 
wi t h t he at t or neys f or  t he par t i es and any 
unr epr esent ed par t y.  The schedul i ng or der  may addr ess 
any of  t he f ol l owi ng:    

.  .  .  .  

( c)   The t i me t o f i l e mot i ons.   

.  .  .  .   

( h)   The appr opr i at eness and t i mi ng of  summar y 
j udgment  adj udi cat i on under  s.  802. 08.  
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802. 08?  Yes  No  I f  yes,  speci f y:  

_______________________________" .    

¶10 Counsel  f or  St r i ckhouser  i ndi cat ed on t he compl et ed 

f or m t hat  he i nt ended t o f i l e a mot i on f or  summar y j udgment  by 

c i r c l i ng " Yes"  and speci f y i ng " [ m] ot i on f or  summar y j udgment "  i n 

t he bl ank space.  

¶11 On August  3,  2005,  Judge Gi bbs ent er ed a schedul i ng 

or der ,  whi ch was f or war ded t o counsel  f or  t he par t i es.   The 

or der 5 i ncl uded sever al  deadl i nes r el at ed t o t he case,  i ncl udi ng 

one f or  f i l i ng a mot i on f or  summar y j udgment .   The or der  

i ndi cat ed t hat  a " [ m] ot i on f or  j udgment  on pl eadi ngs/ summar y 

j udgment  must  be f i l ed by 02/ 01/ 2006. "   Bel ow t hi s l anguage,  t he 

f ol l owi ng appear s:  " ( SEE ATTACHED SHEET FOR MOTI ON 

PROC[ E] DURE) " .   The sheet  at t ached t o t he schedul i ng or der  was 

par t  of  t hen- exi st i ng Wal wor t h Count y l ocal  c i r cui t  cour t  r ul es.   

The at t ached r ul e was ent i t l ed " St andar d Summar y Judgment  

Pr ocedur e. "   The f our t h of  seven poi nt s i n t he r ul e r ead:    

4.  Upon ser vi ce of  t he mot i on f or  summar y 
j udgment ,  wi t hi n 20 days,  any par t y opposi ng a pendi ng 
mot i on shal l  ser ve and f i l e:  

                                                 
5 The schedul i ng or der  appear s t o be a t empl at e wor d-

pr ocessed document  t hat  i ncl udes " bl anks"  t hat  can be modi f i ed 
on a comput er  t o t ai l or  t he t empl at e schedul i ng or der  t o t he 
pr ocedur al  t i mi ng deadl i nes speci f i ed by t he c i r cui t  cour t  f or  a 
par t i cul ar  case.   Al l  deadl i nes appear  as under l i ned t ext .   Some 
bl anks i n Judge Gi bbs'  schedul i ng or der ,  such as t hat  f or  a 
mot i on f or  def aul t  j udgment ,  wer e f i l l ed i n wi t h " n/ a"  t o 
i ndi cat e t hat  t he deadl i ne i n quest i on di d not  per t ai n t o 
Hef t y ' s case.  
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a.  A r esponse t o t he movi ng par t y ' s Pr oposed 
Undi sput ed Fact s[ , ]  and  

b.  A r esponse t o t he movi ng par t y ' s Pr oposed 
Concl usi ons of  Law,  and  

c.  A br i ef  i n opposi t i on t o t he mot i on f or  
summar y j udgment ,  and  

d.  Any suppor t i ng paper s,  pur suant  t o sec.  
802. 08( 3) ,  Wi s.  St at s.  t hat  t he par t y chooses t o 
submi t .    

¶12 The schedul i ng or der  st at ed t hat  " [ f ] ai l ur e t o abi de 

by t hi s schedul i ng or der  may r esul t  i n sanct i ons bei ng i mposed——

See [ Wi s.  St at .  §§]  802. 10( 3) ( d) ;  805. 03;  802. 10( 7)  and [ Wi s.  

St at .  ch. ]  785. "  

¶13 The r ecor d r ef l ect s t hat  t he par t i es exchanged bar bs 

ear l y i n t hi s l i t i gat i on.   I n a f i l i ng opposi ng Hef t y ' s mot i on 

f or  l eave t o amend her  f i r st  compl ai nt ,  St r i ckhouser  al l eged 

t hat  Hef t y f ai l ed t o pr ovi de t he cour t  or  t he def endant s wi t h a 

copy of  t he amended compl ai nt .   I n August  2005 Hef t y f i l ed a 

mot i on f or  sanct i ons agai nst  St r i ckhouser  f or  f ai l ur e t o compl y 

wi t h di scover y r equest s under  Wi s.  St at .  § 804. 12.   I n Sept ember  

2005 St r i ckhouser  f i l ed a r esponse opposi ng t hi s mot i on and 

al l egi ng t hat  Hef t y was si mi l ar l y del i nquent  i n meet i ng 

di scover y deadl i nes.   As not ed above,  St r i ckhouser  was 

successf ul  i n movi ng t he cour t  t o di smi ss por t i ons of  Hef t y ' s 

amended compl ai nt .  

¶14 On Febr uar y 1,  2006,  St r i ckhouser  f i l ed a mot i on f or  

summar y j udgment ,  whi ch was ser ved on Hef t y v i a r egul ar  mai l  on 

Febr uar y 6,  2006.   The not i ce of  mot i on pr ovi ded t o Hef t y 

i ndi cat ed t hat  t he mot i on woul d be hear d by Judge Gi bbs on Mar ch 
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13,  2006.   Pur suant  t o t he r ul e at t ached t o Judge Gi bbs'  August  

3,  2005,  schedul i ng or der ,  Hef t y ' s r esponse t o t he def endant s '  

mot i on f or  summar y j udgment  was due t o be f i l ed and ser ved 20 

days af t er  ser vi ce,  namel y,  by Mar ch 1,  2006. 6  Hef t y f i l ed her  

r esponse t o St r i ckhouser ' s mot i on f or  summar y j udgment  on Mar ch 

6,  2006.   She ser ved i t  on St r i ckhouser  v i a f acsi mi l e at  5: 58 

p. m.  t hat  day.    

¶15 On Mar ch 9 St r i ckhouser  f i l ed a mot i on t o st r i ke 

Hef t y ' s unt i mel y summar y j udgment  r esponse paper s.    

¶16 On Mar ch 13 Judge Gi bbs hel d a hear i ng r egar di ng 

St r i ckhouser ' s mot i ons t o st r i ke Hef t y ' s r esponse paper s and f or  

summar y j udgment .   At  t he hear i ng,  counsel  f or  Hef t y i ndi cat ed 

t hat  he " s i mpl y  f ol l owed [ Wi s.  St at .  § 802. 08( 2) ] "  when he 

det er mi ned t hat  t he dat e he f i l ed and ser ved t he r esponse was 

                                                 
6 By i t s r ef er ence t o t he l ocal  r ul e,  t he schedul i ng or der  

r equi r ed Hef t y t o f i l e and ser ve her  r esponse t o St r i ckhouser ' s 
mot i on f or  summar y j udgment  wi t hi n 20 days of  r ecei v i ng i t  on 
Febr uar y 6,  2006.   Or di nar i l y  t hi s deadl i ne woul d have been 
Febr uar y 27,  t aki ng i nt o consi der at i on t hat  Febr uar y 26 was a 
Sunday.   However ,  Hef t y was ent i t l ed t o t hr ee addi t i onal  days t o 
f i l e and ser ve her  r esponse t o St r i ckhouser ' s mot i on under  Wi s.  
St at .  § 801. 15( 5) ( a)  because St r i ckhouser ' s mot i on was ser ved by 
mai l .   Wi sconsi n St at .  § 801. 15( 5)  pr ovi des i n par t :  

( 5)  Whenever  a par t y has t he r i ght  or  i s  r equi r ed 
t o do some act  or  t ake some pr oceedi ngs wi t hi n a 
pr escr i bed per i od af t er  t he ser vi ce of  a not i ce or  
ot her  paper  upon t he par t y:   

( a)  I f  t he not i ce or  paper  i s ser ved by mai l ,  3 
days shal l  be added t o t he pr escr i bed per i od.  

The par t i es appear  t o agr ee t hat  Wi s.  St at .  § 801. 15( 5) ( a)  
al l owed Hef t y unt i l  Mar ch 1 t o f i l e and ser ve her  mot i on on 
St r i ckhouser .  
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t i mel y.   Judge Gi bbs t hen comment ed t hat  t he " schedul i ng or der  

dat ed August  3,  2005,  has at t ached t o i t  and ver y speci f i cal l y 

out l i nes st andar d summar y j udgment  pr ocedur es"  i ncl udi ng t hat  a 

" r esponse t o t he mot i on f or  summar y j udgment  must  be f i l ed 

wi t hi n t went y days. "   Judge Gi bbs al so st at ed:   

We don' t  wr i t e [ schedul i ng or der s]  f or  f un.   We 
don' t  wr i t e t hese f or  our  heal t h.   We wr i t e t hese t o 
be f ol l owed.   Ther e' s a s l i ght  t r end t hat  I ' ve not i ced 
l at el y.   Peopl e don' t  f ol l ow schedul i ng or der s and 
basi cal l y t hei r  ar gument s [ ar e] ,  wel l ,  nobody got  
hur t .   Wel l ,  t hat ' s not  t he r eason we do i t .   We do i t  
f or  or der l y admi ni st r at i on of  j ust i ce and t hi s i s 
c l ear l y beyond t he t i me of  t he——beyond t he t went y 
days.   I t ' s  t hi r t y- ei ght  days,  r oughl y. [ 7]   Wel l ,  wi t h 
Febr uar y i n t her e,  i t ' s  not  qui t e so t i ght ,  but ,  ah,  
even st i l l ,  I  quest i on whet her  i t  was f i ve busi ness 
days even,  whi ch i s what  t he st at ut e i s goi ng t o 
r equi r e bei ng schedul ed f or  t he 13t h.    

¶17 Judge Gi bbs t hen or al l y st r uck Hef t y ' s summar y 

j udgment  r esponse paper s and gr ant ed summar y j udgment  t o 

St r i ckhouser .   Judge Gi bbs st at ed t hat  " based on t he f ai l ur e t o 

r espond t o [ St r i ckhouser ' s mot i on] ,  I  wi l l  f i nd t hat  Def endant s 

ar e ent i t l ed t o summar y j udgment  as a mat t er  of  l aw. "   I n doi ng 

so,  t he c i r cui t  cour t  r ef used t o consi der  or al  ar gument  

pr esent ed by counsel  f or  Hef t y  addr essi ng di sput ed i ssues of  

mat er i al  f act  wi t h r egar d t o her  c l ai ms.   The cour t ' s  deci s i on 

was pr eceded by t he f ol l owi ng col l oquy bet ween Hef t y ' s counsel  

and Judge Gi bbs:    

                                                 
7 The ci r cui t  cour t ' s  comment  t hat  Hef t y t ook 38 days f r om 

t he t i me she r ecei ved t he def endant s '  mot i on t o f i l e and ser ve 
her  r esponse was not  cor r ect .   Hef t y ' s r esponse was f i l ed 28 
days af t er  t he mot i on was ser ved,  whi ch was f i ve days l at e.    
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COUNSEL:    Your  Honor ,  woul d you accept  or al  
ar gument  at  t hi s t i me i n r egar ds 
t o [ St r i ckhouser ' s]  mot i on f or  
summar y j udgment  i n l i ght  of  t he 
f act  t hat  you di sr egar ded our  
paper wor k?  I  mean,  ah,  because 
t he st at ut e does al l ow f or  or al  
ar gument  on summar y j udgment  
mot i ons.    

THE COURT:    Okay.   So you want  me t o consi der  
what ?  Ever yt hi ng t hat  you woul d 
have submi t t ed i n wr i t i ng?  That ' s 
your  r esponse.    

COUNSEL:    I  woul d cer t ai nl y l i ke a chance t o 
make an ar gument  r egar di ng t hei r  
mot i ons i n l i ght  of  t he f act  t hat  
t he Cour t  i sn' t  goi ng t o consi der  
our  paper wor k.    

THE COURT:    Wel l ,  what  does t hat  do?  That  
j ust  gi ves you t he r i ght  t o 
basi cal l y r ead your  paper wor k i nt o 
t he r ecor d.    

COUNSEL:    I  have no i nt ent i on of  r eadi ng my 
ent i r e paper wor k i nt o t he r ecor d,  
but ,  Your  Honor ,  t he st at ut e does 
[ ]  al l ow f or  or al  ar gument  and I  
woul d ask t he Cour t  f or  an 
oppor t uni t y t o do t hat .  .  .  .  

¶18 Hef t y ' s counsel  pr oceeded t o ar gue t hat  genui ne i ssues 

of  mat er i al  f act  r emai ned and t hat  summar y j udgment  was 

t her ef or e i nappr opr i at e.   Judge Gi bbs r esponded:  " I ' m goi ng t o 

r ef er  you t o t he l ocal  r ul es,  par agr aph 4,  under  St andar d 

Summar y Judgment  Pr ocedur es,  whi ch i s a speci al  at t achment . "   

The cour t  t hen r ead t he l ocal  r ul e at  i ssue,  whi ch had been 

appended t o t he schedul i ng or der ,  and concl uded by sayi ng,  

" [ f ] ai l ur e t o compl y wi t h t hese r ul es has l ef t  me wi t h no 

f act ual  i ssue t o consi der .   And I  wi l l  gr ant  summar y j udgment  as 
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r equest ed f i ndi ng t her e i s no genui ne i ssue of  mat er i al  f act  

t hat ' s been pr esent ed t o me and t hat  Def endant s ar e ent i t l ed t o 

j udgment  as a mat t er  of  l aw. "   

¶19 The cour t ' s  Mar ch 13 or al  r ul i ng was f or mal i zed i n a 

Mar ch 29 wr i t t en or der  gr ant i ng St r i ckhouser ' s mot i ons t o st r i ke 

and f or  summar y j udgment ,  adopt i ng St r i ckhouser ' s pr oposed 

f i ndi ngs of  f act  and concl usi ons of  l aw,  and di smi ssi ng Hef t y ' s 

compl ai nt  wi t h pr ej udi ce.  

¶20 On Mar ch 21 Hef t y f i l ed t hr ee mot i ons:  ( 1)  a mot i on 

f or  enl ar gement  of  t i me t o f i l e a r esponse t o St r i ckhouser ' s  

mot i on f or  summar y j udgment ;  ( 2)  a mot i on f or  r el i ef  f r om Judge 

Gi bbs'  Mar ch 13 or der  gr ant i ng summar y j udgment  t o St r i ckhouser ;  

and ( 3)  a mot i on f or  r econsi der at i on.   Hef t y ' s counsel  f i l ed an 

af f i davi t  i n suppor t  of  t he f i r st  t wo mot i ons,  i n whi ch he 

st at ed t hat  he was " awar e t hat  [ t he]  Wal wor t h Count y Ci r cui t  

Cour t  Rul es f or  c i v i l  act i ons,  i n par t i cul ar  ¶ 2B Pr et r i al  and 

Mot i on Pr oceedi ngs,  r equi r e a r esponse t o a mot i on i n a c i v i l  

case t o be f i l ed f i ve days bef or e t he dat e of  t he mot i on 

hear i ng. "   Hi s af f i davi t  al so st at ed:   

Al t hough I  had i n my f i l e a copy of  t he Cour t ' s  
schedul i ng or der ,  whi ch r equi r ed mot i ons f or  summar y 
j udgment  t o be f i l ed by Febr uar y 1,  2006,  I  f ai l ed t o 
f ul l y  r evi ew t he not i ce accompanyi ng t hat  schedul i ng 
or der  ent i t l ed " STANDARD SUMMARY JUDGMENT PROCEDURE. "   
Thus,  I  di d not  r eal i ze t hat  t he Cour t ' s  st andar d 
pr ocedur e r equi r ed any opposi t i on t o t he def endant s '  
pendi ng mot i on t o be f i l ed wi t hi n 20 days.   

¶21 On Apr i l  7 Judge Gi bbs hel d a hear i ng t o addr ess 

Hef t y ' s Mar ch 21 mot i ons.   At  t he hear i ng Judge Gi bbs deni ed 



Nos.  2006AP1094 & 2006AP1956 

 

12 
 

Hef t y ' s t hr ee mot i ons and r ei t er at ed t hat  hi s schedul i ng or der  

was " not  put  out  f or  [ hi s]  heal t h"  and t hat  i t  was i ssued " t o 

i nsur e t he or der  of  t he oper at i on of  t he Cour t . "   A wr i t t en 

or der  was ent er ed on Apr i l  17 denyi ng Hef t y ' s t hr ee Mar ch 21 

mot i ons.    

¶22 On May 2 Hef t y f i l ed a not i ce of  appeal ,  No.  

2006AP1094,  whi ch appeal ed t he ci r cui t  cour t ' s  Mar ch 29 and 

Apr i l  17 or der s.    

¶23 On May 10 Judge Gi bbs or der ed j udgment  i n f avor  of  

St r i ckhouser .   On June 12 Hef t y f i l ed t hr ee addi t i onal  mot i ons,  

al l  r el at ed t o t he c i r cui t  cour t ' s  May 10 j udgment :  ( 1)  a mot i on 

f or  r econsi der at i on;  ( 2)  a mot i on f or  r el i ef  f r om j udgment ;  and 

( 3)  a mot i on f or  enl ar gement  of  t i me t o r espond t o 

St r i ckhouser ' s mot i on f or  summar y j udgment .   On Jul y 21 t he 

ci r cui t  cour t  deni ed Hef t y ' s t hr ee June 12 mot i ons.    

¶24 On August  8 Hef t y f i l ed a second not i ce of  appeal ,  No.  

2006AP1956,  t o chal l enge t he ci r cui t  cour t ' s  May 10 and Jul y 21 

or der s.   The cour t  of  appeal s consol i dat ed t he appeal s on August  

16,  2006.  

¶25 On May 23,  2007,  t he cour t  of  appeal s i ssued an 

unpubl i shed opi ni on and or der  r ever si ng summar y j udgment  i n 

f avor  of  St r i ckhouser  and r emandi ng Hef t y ' s case t o t he c i r cui t  

cour t .   The cour t  of  appeal s r el i ed upon i t s r ecent  deci s i on i n 

Hunt er  t o suppor t  i t s  concl usi on t hat  t he c i r cui t  cour t  er r ed i n 

i mposi ng a schedul i ng or der  at  var i ance wi t h Wi s.  St at .  § 802. 08 

wi t hout  a demonst r abl e exer ci se of  di scr et i on.  
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¶26 St r i ckhouser  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch 

we gr ant ed on Sept ember  13,  2007.  

I I .  STANDARD OF REVI EW 

¶27 Thi s case i nvol ves t he i nt er pr et at i on and appl i cat i on 

of  st at ut es and l ocal  c i r cui t  cour t  r ul es,  whi ch ar e quest i ons 

of  l aw we r evi ew de novo.   St at e v.  Sor enson,  2000 WI  43,  ¶15,  

234 Wi s.  2d 648,  611 N. W. 2d 240.  

¶28 Thi s case al so i nvol ves a c i r cui t  cour t ' s  

di scr et i onar y deci s i ons t o cont r ol  i t s  docket  t hr ough a 

schedul i ng or der ,  and t o i mpose sanct i ons f or  an unt i mel y f i l i ng 

i n r esponse t o t hat  or der .  " A di scr et i onar y deci s i on wi l l  be 

sust ai ned i f  t he c i r cui t  cour t  has exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed 

r at i onal  pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge 

coul d r each. "   Johnson v.  Al l i s  Chal mer s Cor p. ,  162 Wi s.  2d 261,  

273,  470 N. W. 2d 859 ( 1991)  ( c i t i ng Loy v.  Bunder son,  107 Wi s.  2d 

400,  414- 15,  320 N. W. 2d 175 ( 1982) ) .   " The deci s i on t o i mpose 

sanct i ons and t he deci s i on of  whi ch sanct i ons t o 

i mpose .  .  .  ar e wi t hi n a c i r cui t  cour t ' s  di scr et i on. "   I ndus.  

Roof i ng Ser vs. ,  I nc.  v.  Mar quar dt ,  2007 WI  19,  ¶41,  299 

Wi s.  2d 81,  726 N. W. 2d 898 ( pl ur al i t y opi ni on)  ( c i t at i on 

omi t t ed) ;  see al so Sent r y I ns.  v .  Davi s,  2001 WI  App 203,  ¶19,  

247 Wi s. 2d 501,  634 N. W. 2d 553.  

I I I .  ANALYSI S   

¶29 Thi s case r equi r es us t o expl or e t he l i mi t s of  ci r cui t  

cour t  di scr et i on t o manage t he cour t ' s  cal endar .   I t  i mpl i cat es 

schedul i ng or der s,  pr ocedur al  st at ut es,  l ocal  cour t  r ul es,  and 
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sanct i ons f or  noncompl i ance.   The cr i t i cal  i mpor t ance of  c i r cui t  

cour t  di scr et i on i s pi t t ed agai nst  ot her  compel l i ng 

consi der at i ons.   

¶30 Two di scr et i onar y deci s i ons of  t he c i r cui t  cour t  ar e 

at  i ssue.   The f i r st  i s  t he c i r cui t  cour t ' s  deci s i on t o ent er  a 

schedul i ng or der  t hat  i ncl uded summar y j udgment  deadl i nes f or  

f i l i ng and ser vi ce.   Thi s deci s i on i s l ar gel y gover ned by Wi s.  

St at .  §§ 802. 10 and 802. 08( 2) .   The second i s t he c i r cui t  

cour t ' s  sanct i on f or  v i ol at i ng t he t er ms of  i t s  schedul i ng 

or der ,  namel y,  t he st r i k i ng of  Hef t y ' s l at e r esponse,  whi ch 

ul t i mat el y l ed t o di smi ssal  of  her  sui t  wi t h pr ej udi ce and t he 

gr ant  of  summar y j udgment  t o t he def endant s.   Sanct i ons f or  

v i ol at i on of  a c i r cui t  cour t ' s  schedul i ng or der  ar e pr ovi ded by 

Wi s.  St at .  § 802. 10( 7) .  

A.   Wi sconsi n St at .  § 802. 10 

¶31 Wi sconsi n c i r cui t  cour t s have di scr et i on t o cont r ol  

t hei r  docket s.   Thi s power  i s i nher ent  t o t hei r  f unct i on. 8  I t  i s 
                                                 

8 " Ever y cour t  has i nher ent  power ,  exer ci sabl e i n i t s sound 
di scr et i on,  consi st ent  wi t hi n t he Const i t ut i on and st at ut es,  t o 
cont r ol  di sposi t i on of  causes on i t s docket  wi t h economy of  t i me 
and ef f or t . "   Lat ham v.  Casey & Ki ng Cor p. ,  23 Wi s.  2d 311,  314,  
127 N. W. 2d 225 ( 1964)  ( c i t at i on omi t t ed) ;  see al so Lent z v.  
Young,  195 Wi s.  2d 457,  465,  536 N. W. 2d 451 ( Ct .  App.  1995)  
( " The f i l i ng of  mot i ons i s a mat t er  t hat  di r ect l y i mpact s t he 
t r i al  cour t ' s  admi ni st r at i on of  i t s  cal endar .   Tr i al  cour t s have 
t he i nher ent  power  t o cont r ol  t hei r  docket s t o achi eve economy 
of  t i me and ef f or t . " ) ;  Ruper t  v.  Home Mut .  I ns.  Co. ,  138 Wi s.  2d 
1,  7,  405 N. W. 2d 661 ( Ct .  App.  1987)  ( " We r ecogni ze t he t r i al  
cour t ' s  i nher ent  di scr et i onar y power  t o cont r ol  i t s  docket  wi t h 
economy of  t i me and ef f or t . "  ( c i t i ng Lat ham,  23 Wi s.  2d at  
314) ) .   
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al so gr ant ed by st at ut e.   Wi sconsi n St at .  § 802. 10 addr esses 

" cal endar  pr act i ce"  and pr ovi des t hat  a c i r cui t  cour t  " may ent er  

a schedul i ng or der  on t he cour t ' s  own mot i on or  on t he mot i on of  

a par t y. "   Wi s.  St at .  § 802. 10( 3) .   " The or der  shal l  be ent er ed 

af t er  t he cour t  consul t s wi t h t he at t or neys f or  t he par t i es and 

any unr epr esent ed par t y. "   I d.   By i t s t er ms,  t he st at ut e 

r equi r es t hat  t he c i r cui t  cour t  engage i n some t ype of  

consul t at i on bef or e ent er i ng a schedul i ng or der ,  al t hough i t  

does not  def i ne consul t at i on or  speci f y met hodol ogy.   Once t he 

cour t  has sat i sf i ed t he consul t at i on r equi r ement ,  i t s  schedul i ng 

or der  may addr ess,  as per t i nent  her e,  bot h " [ t ] he t i me t o f i l e 

mot i ons"  and " [ t ] he appr opr i at eness and t i mi ng of  summar y 

j udgment  adj udi cat i on under  s.  802. 08, "  Wi s.  St at .  

§ 802. 10( 3) ( c) ,  ( 3) ( h) .  

¶32 Ci r cui t  cour t s engage i n var i ous t ypes of  consul t at i on 

under  Wi s.  St at .  § 802. 10( 3) .   The pr i mar y exampl e i s a 

schedul i ng conf er ence, 9 whi ch di f f er s f r om t he pr et r i al  

                                                                                                                                                             
 

9 Wi sconsi n St at .  § 802. 10 was cr eat ed by supr eme cour t  
or der  i n 1975.   See S.  Ct .  Or der ,  67 Wi s.  2d 585,  634 ( ef f .  Jan.  
1,  1976) .   The s t at ut e has si nce been amended sever al  t i mes,  and 
t he schedul i ng conf er ence pr ocedur e has per si st ed,  al t hough i t  
i s  no l onger  expl i c i t l y  par t  of  Wi s.  St at .  § 802. 10.   Wi sconsi n 
St at .  § 802. 10( 3) ( a)  ( 1993- 94)  pr ovi ded f or  a " schedul i ng 
conf er ence"  t o addr ess such mat t er s as set t i ng a dat e f or  t he 
pr et r i al  conf er ence and t r i al ,  set t i ng t i mes f or  hear i ng on a 
mot i on f or  def aul t  j udgment ,  compl et i on of  di scover y,  and 
ser vi ce and hear i ng of  mot i ons at  or  pr i or  t o t he pr et r i al  
conf er ence.   Ref er ence t o a " schedul i ng conf er ence"  was r emoved 
f r om § 802. 10 i n 1995.   See S.  Ct .  Or der  95- 04,  191 Wi s.  2d xxi -
xxi v ( ef f .  Jul y 1,  1995) .  
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conf er ence out l i ned i n § 802. 10( 5) . 10  A pr et r i al  conf er ence 

                                                                                                                                                             
Pr of essor  Char l es Cl ausen and Davi d Lowe expl ai ned t he 

pur poses behi nd t he schedul i ng conf er ence:    

[ Schedul i ng conf er ences ar e]  based on t he 
pr act i ce of  many f eder al  di st r i ct  cour t s t o cal l  i n 
t he at t or neys i n an act i on shor t l y af t er  commencement  
f or  a r epor t  on t he st at us of  t he act i on and f or  t he 
set t i ng of  dat es.   Thi s schedul i ng conf er ence i s 
essent i al l y  a " pr e- pr et r i al . "   The pur pose of  t he 
schedul i ng conf er ence i s t o get  t he l i t i gat i on movi ng 
and keep i t  movi ng.   I n pr obabl y  t he most  s i gni f i cant  
change f r om t he cur r ent  pr act i ce,  t he new r ul es——most  
especi al l y sect i on 802. 10——pl ace t he r esponsi bi l i t y  
f or  movi ng t he case on t he cour t ,  as wel l  as on t he 
at t or neys.    

At  t he schedul i ng conf er ence,  t he at t or neys 
shoul d be suf f i c i ent l y f ami l i ar  wi t h t he case t o f or m 
a r eal i st i c opi ni on as t o t he amount  of  t i me necessar y 
t o compl et e di scover y and t o di scover  whet her  
i mpl eader  of  t hi r d par t i es wi l l  pr obabl y be necessar y.   
The j udge' s deci s i on on dat es f or  pr et r i al  conf er ence 
and t r i al  wi l l  necessar i l y  be pr edi cat ed on t he t i me 
r equi r ed f or  di scover y and i mpl eader .    

At  t he conf er ence,  t he j udge i ssues a schedul i ng 
or der  r eci t i ng t he dat es est abl i shed.   Thi s or der  
cont r ol s t he cour se of  t he act i on and r el i ef  f r om i t  
shoul d not  be gr ant ed l i ght l y.   One of  t he pr i mar y 
goal s of  t he r ul es i s t o est abl i sh a syst em i n whi ch 
l awyer s and l i t i gant s may conf i dent l y expect  t hei r  
cases t o move al ong apace.   The schedul i ng or der  i s 
i nt ended t o pr ov i de t he f r amewor k i n whi ch l awyer s can 
r eal i st i cal l y al l ocat e t i me t o t he pr et r i al  act i v i t i es 
i n each case.  

Char l es D.  Cl ausen & Davi d P.  Lowe,  The New Wi sconsi n Rul es of  
Ci v i l  Pr ocedur e Chapt er s 801- 803,  59 Mar q.  L.  Rev.  1,  68 ( 1976) .  

10 See Guel i g v.  Guel i g,  2005 WI  App 212,  ¶34,  287 Wi s.  2d 
472,  704 N. W. 2d 916 ( r ecogni z i ng t hat  " ' [ p] r et r i al  conf er ence'  
and ' schedul i ng conf er ence'  ar e l egal  t er ms of  ar t  t hat  r ef er  t o 
di f f er ent  t ypes of  pr oceedi ngs" ) .  
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al l ows t he cour t  t o " consi der  any mat t er  t hat  f aci l i t at es t he 

j ust ,  speedy and i nexpensi ve di sposi t i on of  t he act i on,  

i ncl udi ng t he mat t er s under  [ Wi s.  St at .  § 802. 10( 3) ] . "   Wi s.  

St at .  § 802. 10( 5) .   The schedul i ng conf er ence i s essent i al l y  a 

" pr epr et r i al "  conf er ence.   See Judi c i al  Counci l  Commi t t ee' s 

Not e,  1974,  § 802. 10,  St at s.  

¶33 Schedul i ng conf er ences,  al t hough of t en i nf or mal  and 

conduct ed of f  t he r ecor d, 11 pr ovi de par t i es t he occasi on t o 

i mpact  t he cour t ' s  schedul i ng of  t hei r  l i t i gat i on.   At  t he 

conf er ence,  par t i es can obj ect  t o schedul i ng deci s i ons t hat  ar e 

v i ewed as i nconveni ent  or  unf ai r .   Schedul i ng becomes a 

col l abor at i ve pr ocess. 12  I n addi t i on,  t he schedul i ng conf er ence 

i s l i kel y t o pr ovi de j ust i f i cat i on f or  f ut ur e sanct i on i f  

expl i c i t ,  negot i at ed,  and ami cabl e deadl i nes ar e br eached.   An 

at t or ney who has knowl edge of  deadl i nes because of  act i ve 

par t i c i pat i on i n a schedul i ng conf er ence wi l l  have l i t t l e excuse 

f or  t ar di ness and cannot  r easonabl y c l ai m i gnor ance.   A cour t ' s  

di scr et i onar y sanct i on f or  v i ol at i on of  a schedul i ng or der  i s 

                                                 
11 A commi t t ee comment  t o t he Wi sconsi n Judi c i al  Benchbook 

not es t hat  " [ schedul i ng]  [ c] onf er ence[ s ar e]  r ar el y hel d on 
[ t he]  r ecor d unl ess [ t hey ar e]  hi ghl y compl ex mat t er s. "   
Wi sconsi n Judi c i al  Benchbook:  Ci v i l ,  CV 4- 4 ( 3d ed.  2007) .  

We not e t hat  t he Benchbook i s not  i nt ended t o st and as 
i ndependent  l egal  aut hor i t y f or  any pr oposi t i on of  l aw,  and we 
ci t e i t  mer el y as an i nf or med and i nsi ght f ul  di scussi on of  
pr act i ce.  

12 " [ Wi sconsi n St at .  § 802. 10]  pl aces t he r esponsi bi l i t y  f or  
movi ng a case on t he cour t  as wel l  as t he at t or neys. "   Judi c i al  
Counci l  Commi t t ee' s Not e,  1974,  § 802. 10,  St at s.  
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gener al l y wel l  gr ounded when a schedul i ng conf er ence has t aken 

pl ace at  whi ch al l  i nt er est ed par t i es wer e pr esent  t o be hear d.  

¶34 A schedul i ng quest i onnai r e i s anot her  f or m of  c i r cui t  

cour t  consul t at i on f or  devi s i ng schedul i ng deadl i nes.   A 

quest i onnai r e may be used i n pl ace of  a l i ve conf er ence ( whet her  

i n per son,  by t el ephone,  or  by ot her  el ect r oni c means)  f or  t he 

sake of  conveni ence.   The quest i onnai r e can be mai l ed,  f axed,  or  

e- mai l ed t o par t i es and t hei r  at t or neys and t hen r et ur ned t o and 

f i l ed wi t h t he cour t  and f or war ded t o ot her  par t i es.    

¶35 A schedul i ng quest i onnai r e was used her e.   An or der  

f or  schedul i ng i nf or mat i on13 and a schedul i ng quest i onnai r e wer e 

mai l ed t o at t or neys f or  t he par t i es on Jul y 19,  2005.   The or der  

f or  schedul i ng i nf or mat i on was ent er ed by Judge Car l son,  not  

Judge Gi bbs.   The par t i es '  at t or neys compl et ed t he 

quest i onnai r e,  and i t  was f i l ed i n c i r cui t  cour t .   Judge Gi bbs 

t hen ent er ed a schedul i ng or der  on August  3,  2005.   The r ecor d 

i s s i l ent  wi t h r egar d t o t he j udge' s consi der at i on of  t he 

compl et ed quest i onnai r es,  but  we i nf er  t hat  Judge Gi bbs 

consi der ed t he quest i onnai r es i nasmuch as t he schedul i ng or der  

set  a deadl i ne of  Febr uar y 1,  2006,  f or  a mot i on f or  summar y 

j udgment .   St r i ckhouser ' s compl et ed quest i onnai r e had i ndi cat ed 

t hat  he i nt ended t o f i l e a mot i on f or  summar y j udgment .    

                                                 
13 The or der  r ef er enced Wi s.  St at .  § 802. 10( 3) ( c)  i n i t s 

capt i on.   The or der  st at ed t hat  " [ f ] ai l ur e t o compl y wi t h t hi s 
Or der  wi l l  subj ect  t hat  par t y t o sanct i ons pr ovi ded by Wi s.  
St at [ .  §]  805. 03. "     
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¶36 Hef t y ar gues t hat  t he c i r cui t  cour t  f ai l ed t o pr oper l y 

" consul t "  wi t h t he par t i es bef or e ent er i ng i t s schedul i ng or der ,  

as t he schedul i ng quest i onnai r e " can har dl y be consi der ed an 

adequat e consul t at i on as t hat  pr ocess i s cont empl at ed i n [ Wi s.  

St at .  § 802. 10( 3) ] . "   Hef t y asser t s t hat  t he quest i onnai r e used 

was " pr epr i nt ed"  and " gave t he par t i es no oppor t uni t y t o addr ess 

t he [ schedul i ng]  i ssues i n any dept h. "    

¶37 We di sagr ee.   The schedul i ng quest i onnai r e used by t he 

c i r cui t  cour t  was suf f i c i ent  t o sat i sf y Wi s.  St at .  § 802. 10( 3) .    

The f or m was a conveni ent  means t o ascer t ai n i mpor t ant  

schedul i ng i nf or mat i on.   Al t hough t he f or m consi st ed of  a s i ngl e 

sheet ,  i t  addr essed many of  t he basi c schedul i ng quest i ons f aced 

by a c i r cui t  cour t  at t empt i ng t o accommodat e t he pot ent i al l y  

compl ex t i mi ng needs of  sever al  par t i es and t hei r  counsel .   The 

f or m addr essed such i ssues as j oi nder  of  par t i es,  amendment  of  

pl eadi ngs,  t he t i mi ng and l engt h of  a pot ent i al  t r i al ,  t he 

number  of  wi t nesses and exper t  wi t nesses expect ed t o be cal l ed,  

t he t i mi ng of  di scover y,  t he l i kel i hood of  mot i ons f or  summar y 

j udgment  and j udgment  on t he pl eadi ngs,  whet her  a j ur y t r i al  i s  

r equest ed,  and t he opt i on of  al t er nat i ve di sput e r esol ut i on.   

I mpor t ant l y,  t he f or m added:  " [ l ] i s t  any ot her  i nf or mat i on 

per t i nent  t o schedul i ng ( f or  i nst ance,  t i mes when you or  key 

wi t nesses wi l l  not  be avai l abl e f or  t r i al  due t o vacat i ons,  

et c. ) "  f ol l owed by t hr ee bl ank l i nes.  

¶38 Hef t y ' s counsel  f i l l ed i n t hese bl ank l i nes wi t h 

numer ous dat es t hat  wer e i nconveni ent  because of  ot her  

obl i gat i ons.   Hef t y cannot  now ar gue t hat  t he c i r cui t  cour t  
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f ai l ed t o pr oper l y consul t  wi t h her  i n ent er i ng i t s schedul i ng 

or der  when:  ( 1)  t he cour t  or der ed her  t o submi t  a schedul i ng 

quest i onnai r e;  ( 2)  her  counsel  di d so,  even vol unt eer i ng 

addi t i onal  i nf or mat i on t o t he cour t  out s i de of  t he " st andar d"  

yes- or - no answer s on t he f or m;  and ( 3)  t he cour t  used t he 

quest i onnai r e t o f ashi on i t s schedul i ng or der .   The f or m st at ed 

t hat  " [ t ] he answer s [ t o t he quest i onnai r e]  wi l l  be r ef er r ed t o 

by t he cour t  i n t he set t i ng of  t he t i me and dat e r equi r ement s 

ment i oned i n Wi s.  [ St at .  §]  802. 10( 3) ( a) . "   We f i nd no er r oneous 

exer ci se of  di scr et i on i n t he c i r cui t  cour t  empl oyi ng a 

schedul i ng quest i onnai r e t o cr eat e i t s schedul i ng or der .   We 

per cei ve no at t empt  i n t he quest i onnai r e t o l i mi t  i nput  f r om t he 

par t i es.  

B.   Wi sconsi n St at .  § 802. 08( 2)  

¶39 Thi s br i ngs us t o t he val i di t y of  t he schedul i ng 

or der .   Judge Gi bbs ent er ed a schedul i ng or der  whi ch at t ached a 

por t i on of  t he Wal wor t h Count y Ci r cui t  Cour t  Rul es——Ci vi l ,  

r el at i ng t o " St andar d Summar y Judgment  Pr ocedur e. "   The 

at t achment  r eads i n par t :  " Upon ser vi ce of  t he mot i on f or  

summar y j udgment ,  wi t hi n 20 days,  any par t y opposi ng a pendi ng 

mot i on shal l  ser ve and f i l e:  [ r esponsi ve mat er i al s] . "    

¶40 Hef t y ' s counsel  admi t t edl y di d not  adher e t o t he 20 

day f i l i ng and ser vi ce deadl i ne i n t hi s l ocal  r ul e. 14  Hef t y 

                                                 
14 We not e t hat  Hef t y ' s counsel  compl i ed wi t h t he summar y 

j udgment  r esponse ser vi ce deadl i ne t hat  i s gener al l y appl i cabl e 
absent  a cont r ar y schedul i ng or der .   See Wi s.  St at .  §§ 801. 15 
and 802. 08( 2) .  
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ar gues,  however ,  t hat  t he c i r cui t  cour t  er r oneousl y exer ci sed 

i t s di scr et i on by ent er i ng a schedul i ng or der  t hat  depar t ed f r om 

t he deadl i nes i n Wi s.  St at .  § 802. 08 wi t hout  demonst r at i ng 

r easons f or  t he depar t ur e on t he r ecor d.   See Hunt er ,  300 

Wi s.  2d 213,  ¶15 ( " [ T] r i al  cour t s t hat  devi at e f r om t he 

st at ut or y t i me r equi r ement s f or  r espondi ng t o a mot i on f or  

summar y j udgment  shoul d expl ai n on t he r ecor d why t hat  devi at i on 

i s necessar y and appr opr i at e. " ) .      

¶41 Wi sconsi n St at .  § 802. 08( 2)  pr ovi des i n per t i nent  

par t :  " Mot i on.  Unl ess ear l i er  t i mes ar e speci f i ed i n t he 

schedul i ng or der ,  t he [ summar y j udgment ]  mot i on shal l  be ser ved 

at  l east  20 days bef or e t he t i me f i xed f or  t he hear i ng and t he 

adver se par t y shal l  ser ve opposi ng af f i davi t s,  i f  any,  at  l east  

5 days bef or e t he t i me f i xed f or  t he hear i ng. "   ( Emphasi s 

added. )    

¶42 St at ut or y i nt er pr et at i on begi ns wi t h t he l anguage of  

t he st at ut e.   St at e ex r el .  Kal al  v.  Ci r .  Ct .  f or  Dane Count y,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110.   By i t s pl ai n 

l anguage,  Wi s.  St at .  § 802. 08( 2)  est abl i shes a r ul e t hat  a 

r esponse15 t o a mot i on f or  summar y j udgment  i s t o be ser ved at  

                                                 
15 We not e t hat  t he st at ut e i ncl udes t he phr ase " opposi ng 

af f i davi t s. "  Wi s.  St at .  § 802. 08( 2) .   These wor ds have been 
const r ued t o i ncl ude al l  submi ssi ons made by an adver se par t y i n 
r esponse t o a mot i on f or  summar y j udgment .   See Davi d 
Chr i st ensen Tr ucki ng & Excavat i ng,  I nc.  v.  Mehdi an,  2006 WI  App 
254,  ¶¶13- 14,  297 Wi s.  2d 765,  726 N. W. 2d 689 ( r ef er r i ng t o 
Mehdi an' s " submi ssi ons, "  not  mer el y hi s " opposi ng af f i davi t s, "  
i n appl y i ng Wi s.  St at .  § 802. 08( 2) ) .  
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l east  f i ve days bef or e t he hear i ng on t he mot i on.   However ,  a 

schedul i ng or der  may pr ovi de f or  an ear l i er  deadl i ne.    

¶43 Wi sconsi n St at .  § 802. 08 ( " Summar y j udgment " )  was 

cr eat ed by supr eme cour t  or der ,  ef f ect i ve Januar y 1,  1976.   S.  

Ct .  Or der ,  67 Wi s.  2d 585,  630 ( ef f ect i ve Jan.  1,  1976) .   I t  has 

s i nce been amended sever al  t i mes.  The " [ u] nl ess ear l i er  

t i mes ar e speci f i ed i n t he schedul i ng or der "  l anguage was added 

i n 1992 as par t  of  an over haul  of  t he st at ut e.   See S.  Ct .  

Or der ,  168 Wi s.  2d xxi ,  xxi - xxi i i  ( ef f ect i ve Jul y 1,  1992) .    

¶44 Pr i or  t o 1992,  Wi s.  St at .  § 802. 08( 2)  r ead i n par t :  

" The [ summar y j udgment ]  mot i on shal l  be ser ved at  l east  20 days 

bef or e t he t i me f i xed f or  t he hear i ng.    The adver se par t y pr i or  

t o t he day of  hear i ng may ser ve opposi ng af f i davi t s. "    Wi s.  

St at .  § 802. 08( 2)  ( 1989- 90) .   I n pr act i ce,  t hi s r ul e pr oved t o 

be unf ai r  because t he nonmovant  coul d ser ve opposi ng af f i davi t s 

t he day bef or e t he hear i ng,  gi v i ng t he cour t  and t he movant  

mi ni mal  not i ce and oppor t uni t y t o pr epar e.   I n r esponse,  " a 

pl et hor a of  l ocal  cour t  r ul es r esul t ed. "   Judi c i al  Counci l  Not e,  

1992,  § 802. 08,  St at s.  ( c i t i ng Cmt y.  Newspaper s,  I nc.  v.  West  

Al l i s ,  158 Wi s.  2d 28,  461 N. W. 2d 785 ( Ct .  App.  1990) ) .   The 

pr obl em was t hat  t hese l ocal  r ul es cr eat ed a ser i ous l ack of  

uni f or mi t y.   To r emedy t he si t uat i on,  t hi s cour t  act ed by 

amendi ng § 802. 08 t o i t s cur r ent  f or m.    The cour t  made t he 
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change t o " pr ecl ude such l ocal  r ul es and pr omot e uni f or mi t y of  

pr act i ce. "   Judi c i al  Counci l  Not e,  1992,  § 802. 08,  St at s. 16 

¶45 Si gni f i cant l y,  however ,  t he cour t ' s  1992 amendment  

added t he " [ u] nl ess ear l i er  t i mes ar e speci f i ed i n t he 

schedul i ng or der "  pr ovi s i on t o Wi s.  St at .  § 802. 08.   S.  Ct .  

Or der ,  168 Wi s.  2d xxi ,  xxi i  ( ef f ect i ve Jul y 1,  1992) .   Thus,  

t he st at ut e' s pl ai n l anguage and t he Judi c i al  Counci l  Not e 

i ndi cat e t hat  schedul i ng or der s may t r ump Wi s.  St at .  

§ 802. 08( 2) .   Judi c i al  Counci l  Not e,  1992,  § 802. 08,  St at s.  

( " Cour t s may r equi r e ear l i er  f i l i ng by schedul i ng or der s,  

however . " ) .  

¶46 By cont r ast ,  l ocal  c i r cui t  cour t  r ul es may not  t r ump 

t he deadl i nes i n Wi s.  St at .  § 802. 08( 2) .   Thi s pr i nci pl e i s 

undi sput ed.   See,  e. g. ,  Davi d Chr i st ensen Tr ucki ng & Excavat i ng,  

I nc.  v.  Mehdi an,  2006 WI  App 254,  ¶13,  297 Wi s.  2d 765,  726 

N. W. 2d 689 ( hol di ng t hat  a Mar at hon Count y l ocal  c i r cui t  cour t  

r ul e coul d not  t r ump t he deadl i nes of  Wi s.  St at .  § 802. 08( 2) ) ;  

Ri cco v.  Ri va,  2003 WI  App 182,  ¶¶25- 26,  266 Wi s.  2d 696,  669 

N. W. 2d 193 ( hol di ng t hat  t he f i l i ng of  an opposi ng af f i davi t  was 

t i mel y under  Wi s.  St at .  § 802. 08( 2) ,  even t hough i t  di d not  

sat i sf y a conf l i c t i ng Waukesha Count y l ocal  c i r cui t  cour t  r ul e) .    

¶47 The di f f er ence bet ween cases l i ke Davi d Chr i st ensen 

and Ri cco and t hi s case i s t hat  i n t hi s case we eval uat e a 

schedul i ng or der  t hat  i mpl i c i t l y  i ncor por at es a deadl i ne f r om a 

                                                 
16 See Phel ps v.  Physi c i ans I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  

85,  ¶77,  282 Wi s.  2d 69,  698 N. W. 2d 643 ( Pr osser ,  J. ,  concur r i ng 
i n par t ,  di ssent i ng i n par t ) .   
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l ocal  cour t  r ul e,  not  a l ocal  cour t  r ul e st andi ng al one.   The 

quest i on i s whet her  t hi s di f f er ence i s s i gni f i cant  enough t o 

change t he out come.    

¶48 Recogni z i ng t hat  a schedul i ng or der ' s deadl i nes may 

super sede st at ut or y deadl i nes,  Hef t y cont ends t hat  t he c i r cui t  

cour t  must  expl ai n on t he r ecor d why i t s schedul i ng or der  

devi at es f r om Wi s.  St at .  § 802. 08( 2) .   She r el i es on Hunt er ,  

wher e t he cour t  of  appeal s st at ed:   

[ W] e hol d t hat ,  wi t h r egar d t o schedul i ng or der s,  
t r i al  cour t s t hat  devi at e f r om t he st at ut or y  t i me 
r equi r ement s f or  r espondi ng t o a mot i on f or  summar y 
j udgment  shoul d expl ai n on t he r ecor d why t hat  
devi at i on i s necessar y and appr opr i at e.   We appr eci at e 
t hat  t hi s pl aces a bur den on t r i al  cour t s,  but  wi t hout  
t hi s r equi r ement  cour t s coul d make an end- r un ar ound 
§ 802. 08( 2)  and cont i nue t o enf or ce l ocal  r ul es 
t hr ough t hei r  schedul i ng or der s.  

Hunt er ,  300 Wi s.  2d 213,  ¶15.  

¶49 We not e t hat  t he l anguage quot ed above i ncl udes t he 

wor d " shoul d. "   I d.   One mi ght  at t empt  t o f ocus on t hi s wor d and 

r at i onal i ze t hat  t he cour t  of  appeal s '  hol di ng i n Hunt er  i s 

mer el y aspi r at i onal .   However ,  such an ef f or t  woul d be 

di s i ngenuous.   I n t he pr esent  case,  t he cour t  of  appeal s sai d:    

I n Hunt er ,  we poi nt ed out  t hat  Wi s.  St at .  
§ 802. 08( 2)  gr ant s cour t s t he aut hor i t y " t o adj ust  t he 
t i me r equi r ement s f or  f i l i ng r esponsi ve mat er i al s t o 
sui t  t he par t i cul ar s of  each case t hr ough t hei r  own 
schedul i ng or der s. "   Hunt er ,  2007 WI  App 42,  ¶42 
( emphasi s added) .   Fr om t hi s,  we concl uded t hat  " when 
a t r i al  cour t  ent er s a schedul i ng or der ,  i t  may,  i n 
t he sound exer ci se of  i t s  di scr et i on,  devi at e f r om t he 
r equi r ement s of  § 802. 08( 2)  ' f or  cause shown and upon 
j ust  t er ms. ' "   Hunt er ,  2007 WI  App 42,  ¶14 ( c i t i ng 
§ 802. 08( 2) ) .  
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Hef t y,  Nos.  2006AP1094 & 2006AP1956,  unpubl i shed or der .   Thus,  

we ar e conf r ont ed head- on wi t h t he quest i on of  what  expl anat i ons 

ar e r equi r ed of  a c i r cui t  cour t  when i t  exer ci ses i t s 

di scr et i on,  i n a schedul i ng or der ,  t o depar t  f r om t he deadl i nes 

i n st at e l aw.  Must  t he c i r cui t  cour t  " expl ai n on t he r ecor d 

why"  a devi at i on f r om t he deadl i ne i n st at e l aw i s " necessar y 

and appr opr i at e" ?  Hunt er ,  300 Wi s.  2d 213,  ¶15.  

¶50 We t hi nk not .   The l anguage f r om Hunt er  r equi r i ng a 

t r i al  cour t  t o expl ai n on t he r ecor d why i t  has devi at ed f r om 

t he schedul i ng deadl i nes i n Wi s.  St at .  § 802. 08( 2)  i s her eby 

wi t hdr awn.  

¶51 As not ed above,  t he c i r cui t  cour t  has aut hor i t y t o 

ent er  schedul i ng or der s " af t er  t he cour t  consul t s wi t h t he 

at t or neys f or  t he par t i es and any unr epr esent ed par t y. "   Wi s.  

St at .  § 802. 10( 3) .   A cour t ' s  f ai l ur e t o " consul t "  wi t h t he 

par t i es bef or e i ssui ng a schedul i ng or der  i s gr ounds f or  seeki ng 

r el i ef  f r om t he or der .   But  af t er  a par t y has consul t ed wi t h t he 

cour t ,  i t s  obj ect i ons t o t he or der ,  i f  any,  shoul d be di r ect ed 

t o t he unr easonabl eness or  i nconveni ence of  one or  mor e speci f i c  

deadl i nes i n t he or der .   The par t y shoul d ask or  move t o have 

t he deadl i ne changed.  

¶52 Many schedul i ng or der s come out  of  a schedul i ng 

conf er ence at  whi ch t he i nt er est ed par t i es ar e pr esent  and 

par t i c i pat i ng.   Most  of  t hese conf er ences ar e i nf or mal  and of f  

t he r ecor d.   I n an at mospher e of  accommodat i on and agr eement ,  

t her e i s no di scer ni bl e need t o go on t he r ecor d t o expl ai n 
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schedul i ng deci s i ons t hat  ar e not  i n compl et e conf or mi t y wi t h 

st at e l aw.  

¶53 A par t y who si mpl y di sagr ees wi t h a schedul i ng or der  

f r om t he out set  or  who l at er  encount er s changed ci r cumst ances 

may move t he cour t  f or  r el i ef  f r om t he or der .   The cour t ' s  

r esponse t o such a mot i on wi l l  nor mal l y r equi r e expl anat i on,  

especi al l y i f  t he mot i on i s not  gr ant ed.   I n t he absence of  some 

speci f i c  di sput e,  however ,  we see no need f or  t he cour t  t o 

expl ai n schedul i ng deci s i ons on t he r ecor d.   Ther e i s sur el y a 

pr esumpt i on t hat  a cour t  i s  act i ng r at i onal l y and i mpar t i al l y  i n 

const r uct i ng a schedul i ng or der .   Ther e i s  no need f or  t he cour t  

t o go on t he r ecor d t o expl ai n t he f act  t hat  i t  devi at ed f r om a 

st at e r ul e t o accommodat e t he needs of  par t y A or  t o gi ve par t y 

B t he t i me t o f i l e a r epl y br i ef .   The t i me f or  t he cour t  t o 

expl ai n a schedul i ng deci s i on i s when i t  must  r esol ve a di sput e.   

I deal l y,  t he cour t  shoul d be gi ven t he oppor t uni t y t o expl ai n 

i t s or der  or  change i t s or der  bef or e t he or der  i s v i ol at ed.  

¶54 I n t hi s case,  t he r ecor d does not  i ndi cat e why t he 

schedul i ng or der  depar t ed f r om Wi s.  St at .  § 802. 08( 2)  at  t he 

t i me t he or der  was i ssued.   I n ot her  wor ds,  Judge Gi bbs di d not  

expl ai n i n August  2005 t he r easons why he chose speci f i c  dat es 

f or  t he pr ocedur al  deadl i nes i n t he or der .   Thi s i s not  unusual  

f or  a di scr et i onar y schedul i ng deci s i on,  whi ch i s not  t ypi cal l y 

made on t he r ecor d.   The l ack of  a r ecor d f or  t he cour t ' s  

deci s i on i s not  f at al .   See Kust el ski  v.  Tayl or ,  2003 WI  App 

194,  ¶16,  266 Wi s.  2d 940,  669 N. W. 2d 780 ( " [ W] her e a cour t  

f ai l s  t o ar t i cul at e t he basi s f or  a di scr et i onar y deci s i on,  [ t he 



Nos.  2006AP1094 & 2006AP1956 

 

27 
 

r evi ewi ng]  cour t  may i ndependent l y r evi ew t he r ecor d t o 

det er mi ne whet her  a pr oper  basi s  exi st s. " ) ;  St at e v.  Phar r ,  115 

Wi s.  2d 334,  343,  340 N. W. 2d 498 ( 1983) .  

¶55 I f  we had t o go t hr ough an i ndependent  r evi ew,  we 

woul d poi nt  t o sever al  f act or s.   Fi r st ,  t he or der  f or  schedul i ng 

i nf or mat i on al er t s t he par t i es t hat  t he answer s i n t he 

schedul i ng quest i onnai r e " wi l l  be r ef er r ed t o by t he cour t  i n 

t he set t i ng of  t he t i me and dat e r equi r ement s ment i oned i n Wi s.  

[ St at .  §]  802. 10( 3) ( a) . "   Second,  t he schedul i ng or der  i t sel f  

st at es t hat  pur suant  t o t he pr ovi s i ons of  Wi s.  St at .  

§ 802. 10( 3) ( c)  " and upon i nf or mat i on pr ovi ded by t he par t i es, "  

t he cour t  or der s t he f ol l owi ng.   Thi r d,  t he r ul e at t ached t o t he 

or der  pr ovi des f or  t he f i l i ng of  a r epl y br i ef ,  a cont i ngency 

not  ment i oned i n Wi s.  St at .  § 802. 08( 2) .   Fi nal l y,  i n hear i ngs 

subsequent  t o Hef t y ' s del i nquency,  t he cour t  r el i ed on t he 

" or der l y admi ni st r at i on of  j ust i ce"  and " or der  of  t he oper at i on 

of  t he [ c] our t . "    

¶56 Hence,  we do not  f aul t  t he cour t  f or  i ssui ng a 

schedul i ng or der  t hat  depar t ed f r om t he deadl i ne i n Wi s.  St at .  

§ 802. 08( 2)  wi t hout  expl ai ni ng i t s r easoni ng on t he r ecor d.  

¶57 Thi s,  however ,  does not  set t l e t he i ssue.   I n Hunt er ,  

t he cour t  of  appeal s hel d t hat  t he c i r cui t  cour t  er r oneousl y 

r el i ed on a l ocal  r ul e t o r ej ect  t he Hunt er s '  af f i davi t s as 

t ar dy.   Hunt er ,  300 Wi s.  2d 213,  ¶12.   The cour t  sai d:    

[ T] he cour t ' s  t i me r equi r ement s ar e not  spel l ed 
out  i n t he schedul i ng or der  i t sel f .   Rat her ,  t he t i me 
r equi r ement s ar e l ai d out  i n an at t achment  t o t he 
or der  ent i t l ed " St andar d Summar y Judgment  Pr ocedur e"  
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t hat  i s  a near l y ver bat i m r eci t at i on of  t he Wal wor t h 
Count y Ci r cui t  Cour t  Rul es.   Ther ef or e,  t he schedul i ng 
or der ,  v i a t he at t achment ,  s i mpl y enf or ces t he l ocal  
r ul es.    Agai n,  t hese r ul es ar e pr ecl uded as bei ng i n 
conf l i c t  wi t h t he uni f or m r ul e cont ai ned i n Wi s.  St at .  
§ 802. 08( 2) .  

I d. ,  ¶13 ( emphasi s added) .  

¶58 These passages r ai se quest i ons about  t he val i di t y of  

t he l ocal  r ul e and t he val i di t y of  a schedul i ng or der  t hat  

r el i es on t hat  l ocal  r ul e.  

¶59 A ci r cui t  cour t  has t he aut hor i t y t o " adopt  and amend 

r ul es gover ni ng pr act i ce i n t hat  cour t  t hat  ar e consi st ent  wi t h 

r ul es adopt ed under  s.  751. 12 and st at ut es r el at i ng t o pl eadi ng,  

pr act i ce,  and pr ocedur e. "   Wi s.  St at .  § 753. 35( 1) .   The cl ear  

i mpl i cat i on of  t hi s st at ut e i s t hat  l ocal  r ul es may not  be 

i nconsi st ent  wi t h st at e r ul es or  st at ut es.   They may suppl ement  

st at e st at ut es and r ul es,  but  t hey may not  super sede st at e 

st at ut es and r ul es.  

¶60 Wi sconsi n St at .  § 802. 08 i s t he most  pr omi nent  exampl e 

of  t hi s t ensi on.   Once agai n,  t hi s st at ut e was amended i n 1992 

i n r esponse t o " a pl et hor a of  l ocal  cour t  r ul es"  concer ni ng 

deadl i nes r el at ed t o summar y j udgment .   Phel ps v.  Physi c i ans 

I ns.  Co.  of  Wi s. ,  I nc. ,  2005 WI  85,  ¶77,  282 Wi s.  2d 69,  698 

N. W. 2d 643 ( Pr osser ,  J. ,  concur r i ng i n par t ,  di ssent i ng i n par t )  

( quot i ng Judi c i al  Counci l  Not e,  1992,  § 802. 08,  St at s. ) .   " The 

cour t  made t he change t o ' pr ecl ude such l ocal  r ul es and pr omot e 

uni f or mi t y of  pr act i ce. ' "   I d.  ( quot i ng Judi c i al  Counci l  Not e,  

1992,  § 802. 08,  St at s. )  ( emphasi s added) .  
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¶61 I n 2003 t he cour t  of  appeal s i n Ri cco had addr essed 

t he same Judi c i al  Counci l  not e.   Ri cco,  266 Wi s.  2d 696,  ¶25.   

The cour t  st at ed:  " Wi s.  St at .  § 802. 08( 2) ,  not  t he l ocal  r ul e,  

gover ns t hi s i ssue [ l at e f i l i ng] .   The Want z af f i davi t  was 

t i mel y. "   I d. ,  ¶26 ( emphasi s added) .    

¶62 I n 2006 t he cour t  of  appeal s i n Davi d Chr i st ensen hel d 

t hat  " Mar at hon Count y l ocal  r ul e 4. 20( 1) ( b)  i s pr ecl uded as 

bei ng i n conf l i c t  wi t h t he uni f or m r ul e cont ai ned i n Wi s.  St at .  

§ 802. 08( 2) . "   Davi d Chr i st ensen,  297 Wi s.  2d 765,  ¶13 ( emphasi s  

added) .  

¶63 Ri cco and Davi d Chr i st ensen hel p expl ai n why t he 

Hunt er  cour t  want ed ci r cui t  cour t s t o expl ai n devi at i ons f r om 

Wi s.  St at .  § 802. 08( 2)  on t he r ecor d.   The cour t  of  appeal s di d 

not  want  c i r cui t  cour t s t o make " end- r un[ s] "  ar ound § 802. 08( 2)  

by enf or ci ng i nval i d l ocal  r ul es t hr ough schedul i ng or der s.   

Hunt er ,  300 Wi s.  2d 213,  ¶15.   Thi s i s why t he cour t  of  appeal s 

det er mi ned t hat  t he schedul i ng or der  i n t he Hunt er  case " s i mpl y 

enf or ces t he l ocal  r ul es. "   I d. ,  ¶13.  

¶64 We concl ude t hat  t he por t i on of  t he Wal wor t h Count y 

Ci r cui t  Cour t  Rul es——Ci vi l  t hat  est abl i shes a t i me f or  

r espondi ng t o a summar y j udgment  mot i on t hat  i s di f f er ent  f r om 

t he t i me set  out  i n Wi s.  St at .  § 802. 08( 2)  i s i nval i d.   We need 

not  r el y sol el y on Ri cco,  Davi d Chr i st ensen,  and Hunt er  f or  t hi s 

concl usi on.   The Wal wor t h Count y Ci r cui t  Cour t  Rul es,  as r evi sed 

i n Febr uar y 2006,  t hemsel ves st at e,  under  t he headi ng 

" Adopt i on/ Amendment  of  Cour t  Rul es, "  t hat :  " These 

r ul es .  .  .  ar e i nt ended t o suppl ement  st at e st at ut es and 
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Supr eme Cour t  Rul es,  and i f  i n conf l i c t  t her ewi t h,  shal l  be 

deemed voi d. "   ( Emphasi s added. )  

¶65 Because t he cour t ' s  schedul i ng or der  at t empt ed t o 

appl y a voi d r ul e by at t achi ng i t  t o t he or der ,  t he schedul i ng 

or der ' s deadl i ne f or  r espondi ng t o a mot i on f or  summar y j udgment  

was i nval i d.  

¶66 I t  i s  i mpor t ant  t o not e t hat  t he c i r cui t  cour t  coul d 

have i mposed t he same 20- day t i me f r ame f or  r espondi ng t o a 

summar y j udgment  mot i on by speci f y i ng t he r esponse t i me " i n t he 

schedul i ng or der  i t sel f . "   Hunt er ,  300 Wi s.  2d 213,  ¶13.   I f  t he 

cour t  had ent er ed a not at i on on t he f ace of  t he schedul i ng or der  

t hat  " mat er i al s opposi ng t he mot i on f or  summar y j udgment  shal l  

be f i l ed wi t hi n 20 days af t er  t he mot i on i s ser ved, "  or  wor ds t o 

t hat  ef f ect ,  t he schedul i ng or der  woul d l i kel y have been uphel d.  

¶67 We have no r eser vat i ons i n r equi r i ng t hat  a r esponse 

t i me di f f er ent  f r om t he r esponse t i me i n Wi s.  St at .  § 802. 08( 2)  

be speci f i ed i n t he schedul i ng or der ,  di r ect l y bel ow t he 

deadl i ne f or  f i l i ng a mot i on f or  summar y j udgment .   Thi s 

r equi r ement  compl i es wi t h a l i t er al  r eadi ng of  Wi s.  St at .  

§ 802. 08( 2) :  " Unl ess ear l i er  t i mes ar e speci f i ed i n t he 

schedul i ng or der . "   Pl acement  of  t he r esponse t i me i n t he t ext  

of  t he schedul i ng or der  gi ves t he c l ear est  possi bl e not i ce t o 

t he non- movant  so t hat  t he non- movant  can seek r el i ef  f r om t he 

schedul i ng or der  pr ompt l y i f  t he t i me t o r espond i s deemed 

i nadequat e.   Thi s pl acement  avoi ds t he necess i t y of  t he non-

movant  por i ng over  an el abor at e l ocal  r ul e t o f i nd t hr ee key 
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wor ds:  " wi t hi n 20 days. "   Thi s pl acement  al so sever s t he cour t ' s  

schedul i ng dat e f r om a l ocal  r ul e t hat  may be i nval i d.  

¶68 I n Wal wor t h Count y ' s case,  t her e ar e at  l east  t wo 

addi t i onal  r easons why t he r esponse deadl i ne shoul d be speci f i ed 

i n t he t ext  of  t he schedul i ng or der .   Wal wor t h Count y ' s r ul es 

have been and st i l l  ar e i nt er nal l y i nconsi st ent  wi t h r espect  t o 

summar y j udgment  mot i ons.   Compar e Wal wor t h Ct y.  Ct .  R.  2.  B.  

wi t h Wal wor t h Ct y.  Ct .  R.  2.  F.  4. 17  Mor eover ,  Wal wor t h Count y 

amended i t s r ul es agai n i n May 2007,  so t hat  r ul e 2.  F.  4.  now 

pr ovi des onl y " f i ve ( 5)  days"  t o r espond t o a mot i on f or  summar y 

j udgment .   We suspect  t hat  on occasi on a par t y may seek 

addi t i onal  t i me t o r espond and wi l l  ask t hat  t he addi t i onal  t i me 

be speci f i ed i n t he schedul i ng or der .  

¶69 To sum up,  t he c i r cui t  cour t  pr oper l y exer ci sed i t s 

di scr et i on i n ent er i ng a schedul i ng or der  t hat  sought  t o set  a 

20 day t i me per i od f or  r espondi ng t o a summar y j udgment  mot i on.   

However ,  t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on 

by r el y i ng on a voi d l ocal  r ul e t o est abl i sh t he t i me t o r espond 

and by f ai l i ng t o speci f y i t s t i me " i n t he schedul i ng or der  

i t sel f . "   Hunt er ,  300 Wi s.  2d 213,  ¶13.  

C.   Sanct i on 

¶70 Thi s br i ngs us t o t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on i n sanct i oni ng Hef t y by st r i k i ng her  summar y j udgment  

                                                 
17 These r ul es can be r et r i eved onl i ne on t he St at e Bar  of  

Wi sconsi n' s websi t e at  t he f ol l owi ng addr ess:   
ht t p: / / www. wi sbar . or g/ AM/ Templ at e. cf m?Sect i on=Ci vi l _r ul es ( l ast  
v i s i t ed Jul y 2,  2008) .  
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r esponse,  whi ch ul t i mat el y r esul t ed i n di smi ssal  of  her  

compl ai nt  wi t h pr ej udi ce and gr ant i ng of  summar y j udgment  t o 

St r i ckhouser .  

¶71 I t  i s  wel l  est abl i shed t hat  a t r i al  cour t  has bot h 

st at ut or y and i nher ent  aut hor i t y t o sanct i on a par t y f or  f ai l i ng 

t o obey a cour t  or der .   See Johnson,  162 Wi s.  2d at  273- 74;  

Bel i ch v.  Szymaszek,  224 Wi s.  2d 419,  428,  592 N. W. 2d 254 ( Ct .  

App.  1999) .   The ci r cui t  cour t ' s  di scr et i onar y deci s i on t o 

sanct i on a par t y wi l l  be uphel d i f  t he cour t  has exami ned t he 

r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  and,  usi ng a 

demonst r at ed r at i onal  pr ocess,  r eached a concl usi on t hat  a 

r easonabl e j udge coul d r each.   I ndus.  Roof i ng,  299 Wi s.  2d 81,  

¶41 ( c i t i ng Johnson,  162 Wi s.  2d at  273) .   The quest i on i s not  

whet her  t hi s cour t  woul d have gr ant ed t he same sanct i on i f  i t  

had deci ded t he or i gi nal  mat t er ;  i t  i s  whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  made i t s deci s i on.   

See Johnson,  162 Wi s.  2d at  273 ( c i t i ng Nat ' l  Hockey League v.  

Met r o.  Hockey Cl ub,  427 U. S.  639,  642 ( 1976) ) .  

¶72 Vi ol at i ons of  a c i r cui t  cour t ' s  schedul i ng or der  ar e 

gover ned by Wi s.  St at .  § 802. 10( 7) .   Wi sconsi n St at .  § 802. 10( 7)  

pr ovi des:  " Sanct i ons.   Vi ol at i ons of  a schedul i ng or  pr et r i al  

or der  ar e subj ect  t o [ Wi s.  St at .  §§]  802. 05,  804. 12 and 805. 03. "   

Sect i on 805. 03 per mi t s di scr et i onar y sanct i ons and r eads:    

For  f ai l ur e of  any c l ai mant  t o pr osecut e or  f or  
f ai l ur e of  any par t y t o compl y wi t h t he st at ut es 
gover ni ng pr ocedur e i n c i v i l  act i ons or  t o obey any 
or der  of  cour t ,  t he cour t  i n whi ch t he act i on i s 
pendi ng may make such or der s i n r egar d t o t he f ai l ur e 
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as ar e j ust ,  i ncl udi ng but  not  l i mi t ed t o or der s 
aut hor i zed under  s.  804. 12( 2) ( a) .  

¶73 Wi sconsi n St at .  § 805. 03 i s based on Feder al  Rul e of  

Ci v i l  Pr ocedur e 41( b) ,  and r epl aced f or mer  Wi s.  St at .  § 269. 25.   

Judi c i al  Counci l  Commi t t ee' s Not e,  1974,  § 805. 03,  St at s.   

Sect i on 805. 03 per mi t s st r ong sanct i ons f or  t hr ee ki nds of  

di l at or y and evasi ve t act i cs:  ( 1)  f ai l ur e t o pr osecut e;  ( 2)  

f ai l ur e t o compl y wi t h pr ocedur e st at ut es;  and ( 3)  f ai l ur e t o 

compl y wi t h any cour t  or der .   3A Jay E.  Gr eni g,  Wi sconsi n 

Pr act i ce:  Ci v i l  Pr ocedur e § 503. 1,  at  12 ( West ,  3d ed.  2003) .    

¶74 Under  Wi s.  St at .  § 805. 03,  a cour t  may make such 

or der s " as ar e j ust , "  i ncl udi ng di smi ssal  of  act i ons or  ent r y of  

def aul t  j udgment ,  wher e a par t y f ai l s  t o obey any cour t  or der .   

Wi s.  St at .  § 805. 03;  see 3 Jay E.  Gr eni g,  Wi sconsi n Pr act i ce:  

Ci v i l  Pr ocedur e,  § 210. 7,  at  376 ( West ,  3d ed.  2003) .    

¶75 The ci r cui t  cour t  sanct i oned Hef t y by gr ant i ng 

St r i ckhouser ' s mot i on t o st r i ke Hef t y ' s r esponse.   I t  i s  c l ear  

f r om t he r ecor d t hat  t he i mpet us f or  t he c i r cui t  cour t ' s  

sanct i on was Hef t y ' s unt i mel y r esponse.   The cour t  comment ed 

dur i ng t he Apr i l  7 mot i on hear i ng t hat  i t  di d not  r ul e on t he 

mer i t s of  St r i ckhouser ' s summar y j udgment  mot i on because i t  was 

i nst ead r ul i ng on pr ocedur al  gr ounds,  namel y,  t he unt i mel y 

f i l i ng.  

¶76 Li t i gant s ar e expect ed t o f ol l ow ci r cui t  cour t  

schedul i ng or der s.   Fai l ur e t o do so i s subj ect  t o sanct i on at  

t he di scr et i on of  t he c i r cui t  cour t .   Wi s.  St at .  § 802. 10( 7) ;  

I ndus.  Roof i ng,  299 Wi s.  2d 81,  ¶41.   We acknowl edge t hat  a 
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c i r cui t  cour t  has br oad di scr et i on t o sanct i on a par t y f or  t he 

f ai l ur e t o compl y wi t h a cour t  or der ,  i ncl udi ng a schedul i ng 

or der .   See Johnson,  162 Wi s.  2d at  273.   Ther e i s no quest i on 

t hat  Hef t y ' s counsel  f ai l ed t o f ul l y  r evi ew t he cour t ' s  

schedul i ng or der  and t hat  Hef t y ' s unt i mel y submi ssi on f l owed 

di r ect l y f r om t hat  def i c i ency.   Fai l ur e t o f ul l y  r evi ew t he 

schedul i ng or der  pr event ed Hef t y f r om ei t her  chal l engi ng or  

compl yi ng wi t h t he or der ,  i nst ead of  v i ol at i ng i t .    

¶77 Nonet hel ess,  as we concl uded above,  t he c i r cui t  cour t  

i ncor por at ed,  by at t achment ,  a voi d l ocal  r ul e i nt o i t s 

schedul i ng or der .   The f act  t hat  t he cour t ' s  sanct i on was 

pr emi sed upon t he vi ol at i on of  a deadl i ne based upon a voi d 

l ocal  r ul e i ndi cat es t hat  t he cour t  appl i ed an i mpr oper  st andar d 

of  l aw.   Consequent l y,  we cannot  sust ai n t he c i r cui t  cour t ' s  

sanct i on because i t  const i t ut ed an er r oneous exer ci se of  

di scr et i on.    

¶78 Over t ur ni ng t he ci r cui t  cour t ' s  sanct i on on t he 

ci r cui t  cour t ' s  er r or  of  l aw obvi at es any need t o r evi ew whet her  

t he sanct i on was " j ust "  under  Wi s.  St at .  § 805. 03.  

I I I .  CONCLUSI ON 

¶79 We af f i r m t he deci s i on of  t he cour t  of  appeal s,  but  on 

di f f er ent  gr ounds.   The ci r cui t  cour t  was not  r equi r ed t o 

demonst r at e on t he r ecor d why i t s schedul i ng or der  devi at ed f r om 

§ 802. 08( 2)  t o pr oper l y exer ci se i t s schedul i ng di scr et i on under  

Wi s.  St at .  § 802. 10.   However ,  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on by ent er i ng a schedul i ng or der  t hat  

i ncor por at ed a voi d l ocal  r ul e and by st r i k i ng Hef t y ' s r esponse 
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as a sanct i on f or  unt i mel y f i l i ng,  whi ch ul t i mat el y r esul t ed i n 

di smi ssal  of  her  compl ai nt  wi t h pr ej udi ce and summar y j udgment  

t o St r i ckhouser .   Accor di ngl y,  we af f i r m and r emand.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶80 ANNETTE KI NGSLAND ZI EGLER,  J.    (dissenting).  I  agr ee 

wi t h much of  t he maj or i t y opi ni on,  but  I  wr i t e separ at el y 

because I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s concl usi on 

t hat  " t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by 

ent er i ng a schedul i ng or der  t hat  i ncor por at ed a voi d l ocal  

r ul e .  .  .  . "   Maj or i t y op. ,  ¶5.   

I  

¶81 I  agr ee wi t h a number  of  t he maj or i t y ' s concl usi ons:   

To begi n wi t h,  I  agr ee wi t h t he maj or i t y ' s det er mi nat i on t hat  

" Wi sconsi n c i r cui t  cour t s have di scr et i on t o cont r ol  t hei r  

docket s. "   Maj or i t y op. ,  ¶31.   I  f ur t her  agr ee wi t h t he maj or i t y  

t hat  " Wi sconsi n St at .  § 802. 10 addr esses ' cal endar  pr act i ce'  and 

pr ovi des t hat  a c i r cui t  cour t  ' may ent er  a schedul i ng or der  on 

t he cour t ' s  own mot i on or  on t he mot i on of  a par t y. ' "   I d.   

¶82 We must  be cogni zant ,  however ,  of  t he f act  t hat  

c i r cui t  cour t s ar e r equi r ed t o adequat el y manage a busy docket ,  

and t hey need t he di scr et i on t o r ender  j ust i ce.   Ci r cui t  cour t  

j udges ar e r esponsi bl e f or  an enor mous vol ume of  cases.   I n 

or der  t o f ai r l y ,  ef f ect i vel y,  and ef f i c i ent l y admi ni st er  

j ust i ce,  t he j udge needs t he abi l i t y  t o set  meani ngf ul  

deadl i nes.   Thi s cour t  has acknowl edged t he val ue of  t i mel y 

pr ocessi ng cases at  t he c i r cui t  cour t  l evel .   I n f act ,  i n 

addi t i on t o t he r equi r ement  t hat  c i r cui t  cour t s cer t i f y t hat  

t hey have no " mat t er s awai t i ng deci s i on beyond"  t he 90- day 

per i od,  see SCR 70: 36,  t hi s cour t  al so set s case pr ocessi ng 

gui del i nes f or  Wi sconsi n c i r cui t  cour t  j udges.   By way of  

exampl e,  t he c i r cui t  cour t  " case pr ocessi ng t i me st andar ds"  f or  
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a ci v i l  case such as t hi s i ndi cat es t hat  t hi s  case shoul d be 

concl uded wi t hi n 360 days.   

¶83 For  any number  of  r easons,  t hi s case was not  concl uded 

wi t hi n 360 days.   The case at  i ssue was f i l ed Febr uar y 3,  2004.   

The schedul i ng or der  was sent  t o counsel  on August  3,  2005.   

Var i ous mot i ons f or  sanct i ons wer e f i l ed by bot h par t i es.   On 

Febr uar y 1,  2006,  t he def endant s f i l ed a not i ce of  mot i on and 

mot i on f or  summar y j udgment .   Ther eaf t er ,  t he pl ai nt i f f ' s  

counsel  f ai l ed t o compl y wi t h t he schedul i ng or der ,  whi ch 

i ncor por at ed t he l ocal  r ul e on i t s f ace,  when f i l i ng a r esponse 

t o t he def endant ' s mot i on f or  summar y j udgment .   

¶84 I  agr ee wi t h t he maj or i t y t hat  " [ t ] he schedul i ng 

quest i onnai r e used by t he c i r cui t  cour t  was suf f i c i ent  t o 

sat i sf y Wi s.  St at .  § 802. 10( 3) . "   Maj or i t y op. ,  ¶37.   I  al so 

agr ee wi t h t he maj or i t y t hat  t her e i s " no er r oneous exer ci se of  

di scr et i on i n t he c i r cui t  cour t  empl oy i ng a schedul i ng 

quest i onnai r e t o cr eat e i t s schedul i ng or der . "   Maj or i t y op. ,  

¶38.   Her e,  t he cour t  engaged i n consul t at i on wi t h t he par t i es 

t hr ough t he schedul i ng quest i onnai r e.     

¶85 The maj or i t y cor r ect l y st at es t hat  Wi s.  St at .  § 802. 08 

pr ovi des f l exi bi l i t y  f or  a t r i al  cour t  t o speci f y ear l i er  t i mes 

i n t he schedul i ng or der .   Thi s makes sense because t r i al  cour t s 

need t o be gi ven br oad di scr et i on i n how t o handl e t hei r  

cal endar s and i n how t o pr oper l y addr ess i ndi v i dual  i ssues 

r ef l ect ed i n i ndi v i dual  cases.   I  agr ee wi t h t he maj or i t y t hat  

" t he st at ut e' s pl ai n l anguage and t he Judi c i al  Counci l  Not e 
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i ndi cat e t hat  schedul i ng or der s may t r ump Wi s.  St at .  

§ 802. 08( 2) . "   Maj or i t y op. ,  ¶45.  

¶86 Cor r ect l y,  t he maj or i t y opi ni on r ecogni zes t hat  

schedul i ng or der  deadl i nes may super sede st at ut or y deadl i nes.   

Maj or i t y op. ,  ¶48.   I  agr ee wi t h t he maj or i t y opi ni on t hat  t he 

l anguage i n Hunt er  v.  AES Consul t ant s,  Lt d. ,  2007 WI  App 42,  300 

Wi s.  2d 213,  730 N. W. 2d 184,  r equi r i ng a t r i al  cour t  t o expl ai n 

on t he r ecor d i t s devi at i on f r om t he schedul i ng deadl i nes,  

shoul d be wi t hdr awn.   Maj or i t y op. ,  ¶50.  

¶87 I  l i kewi se agr ee wi t h t he maj or i t y t hat :  

Ther e i s sur el y a pr esumpt i on t hat  a cour t  i s  act i ng 
r at i onal l y and i mpar t i al l y  i n const r uct i ng a 
schedul i ng or der .   Ther e i s no need f or  t he cour t  t o 
go on t he r ecor d t o expl ai n t he f act  t hat  i t  devi at ed 
f r om a st at e r ul e t o accommodat e t he needs of  par t y A 
or  t o gi ve par t y B t he t i me t o f i l e a r epl y br i ef .   
The t i me f or  t he cour t  t o expl ai n a schedul i ng 
deci s i on i s when i t  must  r esol ve a di sput e.   I deal l y,  
t he cour t  shoul d be gi ven t he oppor t uni t y t o expl ai n 
i t s or der  or  change i t s or der  bef or e t he or der  i s 
v i ol at ed.    

Maj or i t y op. ,  ¶53.    

I I  

¶88 Whi l e I  agr ee wi t h much of  t he maj or i t y opi ni on,  I  

di sagr ee wi t h t he maj or i t y ' s concl usi on t hat  deadl i nes must  be 

pl aced i n t he schedul i ng or der  bef or e t he j udge' s s i gnat ur e i n 

or der  f or  t hose deadl i nes t o be enf or ceabl e.   The maj or i t y 

st at es t hat  " [ i ] t  i s  i mpor t ant  t o not e t hat  t he c i r cui t  cour t  

coul d have i mposed t he same 20 day t i me f r ame f or  r espondi ng t o 

a summar y j udgment  mot i on by speci f y i ng t he r esponse t i me ' i n 

t he schedul i ng or der  i t sel f . ' "   Maj or i t y op. ,  ¶66.   The maj or i t y 
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det er mi nes t hat  t he schedul i ng or der  onl y i mpl i c i t l y  

i ncor por at ed a voi d l ocal  cour t  r ul e.   Maj or i t y op. ,  ¶47.    

¶89 I  par t  ways wi t h t he maj or i t y ' s det er mi nat i on t hat  

t hi s schedul i ng or der  mer el y i mpl i c i t l y  i ncor por at es deadl i nes 

f r om a voi d l ocal  cour t  r ul e.   I n t he case at  i ssue,  t he 

schedul i ng or der  speci f i cal l y st at ed t he f ol l owi ng:  " Mot i on f or  

j udgment  on pl eadi ng/ summar y j udgment  must  be f i l ed by 

02/ 01/ 2006. "   Bel ow t hi s l anguage t he f ol l owi ng l anguage 

appear s:  " [ SEE ATTACHED SHEET FOR MOTI ON PROCEDURE] . "   I t  i s  

undi sput ed t hat  t he par t i es i n t hi s case wer e pr ovi ded wi t h t he 

schedul i ng or der  and t he at t ached sheet .   The at t ached sheet  f or  

mot i on pr ocedur e i s j ust  over  one page l ong.   I t  i s  al so 

undi sput ed t hat  counsel ,  who f ai l ed t o meet  t he deadl i nes 

r equi r ed i n t he schedul i ng or der ,  al so f ai l ed " t o f ul l y  r evi ew 

t he not i ce accompanyi ng t hat  schedul i ng or der . "      

¶90 I  wr i t e separ at el y because t he maj or i t y ' s concl usi on 

t hat  t he mot i on pr act i ce must  be speci f i ed i n t he or der  i t sel f  

i s  a di st i nct i on wi t hout  a di f f er ence.   Whi l e pl acement  of  a 

r esponse t i me i n t he t ext  of  t he schedul i ng or der  may gi ve c l ear  

not i ce t o t he par t i es,  t hat  not i ce i s i r r el evant  i f  a par t y 

f ai l s  t o car ef ul l y r evi ew t he schedul i ng or der .   Readi ng t he 

or der  gi ves not i ce t o t he par t y whet her  t he mot i on pr act i ce i s 

i n t he f i r st  page or  i n t he r ef er enced at t achment .   I t  seems 

cur i ous t o concl ude t hat  i f  t he or der  has t he same i nf or mat i on 

pr i nt ed i n a page t hat  pr ecedes t he ci r cui t  cour t  j udge' s 

s i gnat ur e i t  i s  enf or ceabl e,  but  i f  t he i nf or mat i on appear s on a 
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cl ear l y r ef er enced at t ached sheet  af t er  t he j udge' s s i gnat ur e,  

i t  i s  unenf or ceabl e.    

¶91 I t  i s  r easonabl e f or  a j udge t o expect  t hat  t he 

par t i es t o a l awsui t  wi l l  adher e t o a schedul i ng or der .   Her e,  

t he schedul i ng or der  on i t s f ace put s t he par t i es and counsel  on 

not i ce of  t he cour t ' s  expect at i ons r egar di ng t he deadl i nes.  

I I I  

¶92 As a par t  of  handl i ng a busy cal endar  and gi v i ng 

par t i es t hei r  day i n cour t ,  c i r cui t  cour t  j udges must  possess 

suf f i c i ent  di scr et i on.   I n a hect i c schedul e,  i t  i s  i mper at i ve 

t hat  t he par t i es f ol l ow cour t  or der s.   When deadl i nes ar e 

di sr egar ded a cour t  cal endar  can qui ckl y become unmanageabl e.   

One can i magi ne t he r eper cussi ons f r om a ci r cui t  cour t  j udge' s 

or der  onl y havi ng meani ng on occasi on.   Judges must  have t he 

abi l i t y  t o make di scr et i onar y case- by- case di st i nct i ons and 

al l owances i n or der  f or  j ust i ce t o be pr oper l y di spensed.    

¶93 I  agr ee wi t h much of  t he maj or i t y opi ni on,  but  I  wr i t e 

separ at el y because I  r espect f ul l y di sagr ee wi t h t he maj or i t y ' s 

concl usi on t hat  " t he c i r cui t  cour t  er r oneousl y exer ci sed i t s 

di scr et i on by ent er i ng a schedul i ng or der  t hat  i ncor por at ed a 

voi d l ocal  r ul e .  .  .  . "   Maj or i t y op. ,  ¶5.   

¶94 For  t he f or egoi ng r easons,  I  r espect f ul l y di ssent .  
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