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No. 2006AP1143-AC
(L.C. No. 2006CV117)

STATE OF W SCONSI N ) I N SUPREME COURT

Robert Zell ner,
Plaintiff-Appellant,

V.

FI LED

Cedar burg School District and Daryl Herri ck,

Def endant s- Respondent s, MAY 15, 2007

. . David R Schanker
M | waukee Journal Sentinel and Katharine Clerk of Supreme Court

Goodl oe,

| nt er venor s- Respondent s.

APPEAL from a decision of the Circuit Court for Ozaukee

County, Paul V. Mlloy, Judge. Affirnmed.

11 N. PATRI CK CROOKS, J. This appeal is before the
court on certification from the court of appeals, pursuant to
Ws. Stat. § 809.61 (2005-06).' Robert Zellner (Zellner), a high

school science teacher, appeals from the decision of the Ozaukee

L All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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County Circuit Court, Judge Paul V. Mlloy presiding. The
circuit court denied Zellner's request for an injunction
prohibiting the Cedarburg School District (Dstrict) from
rel easing a nenorandum (nmeno) and a conpact disc (CD) containing
adult inmages and internet searches that Zellner allegedly viewed
and conducted on his school conputer. The circuit court ordered
release of the meno and the CD and dism ssed the action, but
stayed the release of the neno and the CD pendi ng appeal. The
M | waukee Journal Sentinel and one of its reporters, Katharine
Goodl oe (collectively Journal), had requested access to the neno
and CD pur suant to W sconsin's Open Recor ds Law,
Ws. Stat. 88 19.31-19.39, after a public hearing resulting in
Zellner's termnation by the Cedarburg School Board (District
Board), and after a grievance had been filed challenging that
term nati on.

12 Zel l ner appealed the circuit court's dismssal and
release order, and the court of appeals certified the case to
this court, presenting several qguestions, including whether a
public enpl oyee who views copyrighted imges on a work conputer
has standing to raise the copyright exception to Wsconsin's
Open Records Law, and if so, what is the scope of such
exception??> The court of appeals also certified the issue of

whet her, under Ws. Stat. 8 19.36(10)(b), the holding of Loca

2 This issue could also be stated as follows: Does Zellner
have standing to assert that the materials should not be
rel eased because they are not "records" wunder the statutory
definition in Ws. Stat. § 19.32(2)?
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2489, AFSCME v. Rock County, 2004 W App 210, 277 Ws. 2d 208

689 N . W2d 644, applies to records generated through further
investigation after disposition, when discipline had been
i nposed and then a grievance procedure had been initiated on
behal f of Zell ner. Zellner raises the additional 1issue of
whet her the public's interest in protecting a citizen's privacy
interests outweighs the public's interest in release of the CD
and neno.

13 W hold that a person aggrieved by a request nade
under the Open Records Law has standing to raise a challenge
that the requested materials are not "records" because they are
copyri ght ed. We further hold that the |anguage of the statute,
when viewed in light of the "fair use" exception to copyright
infringenent, applies so that the CD and the neno are "records"
within the statutory definition of Ws. Stat. § 19.32(2).3

14 Additionally, we hold that the CD and the nmeno do not
fall wthin the statutory exception for pending disciplinary
records "prior to disposition of the investigation”™ under

Ws. Stat. 8 19.36(10)(b) and Rock County, 277 Ws. 2d 208,

1919- 20. W are satisfied that the District's investigation of

3 Wsconsin Stat. § 19.32(2) defines a "record" as

any material on which witten, drawn, printed, spoken,
visual or electromagnetic information is recorded or

preserved, regardl ess of physi cal form or
characteristics, which has been created or is being
kept by an authority. . . . "Record" does not
include . . . materials to which access is limted by

copyright, patent, or bequest.
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Zell ner's conduct was concluded for purposes of the OQpen Records
Law when the District Board term nated Zellner's enploynent and
that, therefore, the CD and the neno are not exenpt from
di scl osure.

15 Finally, although we recognize the inportance of
protecting privacy and reputation interests, applying the
common- | aw bal ancing test articulated by this court in Linzneyer
v. Forcey, 2002 W 84, 12, 254 Ws. 2d 306, 646 N.W2d 811, we
hold that the presunption of conplete public access, based on a
public policy determnation that records should usually be open
for review, outweighs the public's interest in protecting the
privacy and reputation interests of a citizen such as Zellner in
this case.

16 The decision of the circuit court 1is, therefore,
af firmed.

I

17 Zellner was enployed by the District as a science
teacher for nearly 11 years. On January 17, 2006, following a
public evidentiary hearing, the District Board term nated
Zellner for allegedly viewng images from adult websites on his
wor k conput er. No students were present at the tine the imges
all egedly were viewed. The Journal and the Ozaukee News G aphic
made a request for all exhibits presented at the hearing.
Zel Il ner did not oppose the rel ease of the records.

18 On February 20, 2006, Zel | ner and District
representatives net privately to discuss settlenent. At that
nmeeting, the District's attorney presented Zellner wth the

4
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meno, which was dated February 20, 2006, and had been prepared
by the District’s attorney. The nmeno was addressed to the
District Board. The District's attorney also presented Zell ner
with a CD containing copyrighted digital imges, which Zellner
had allegedly viewed over the internet from his work conputer.
The menpo contained a summary of Google search terns and website
addresses that resulted in the adult inmages contained on the CD.
Both the CD and the menbo were created as a result of a forensic
analysis of Zellner's work conputer that was conducted by the
District after the evidentiary hearing resulting in Zellner's
term nati on. It is significant to note that Zellner's conputer
was purchased new, and that it was assigned exclusively to
Zel | ner throughout its use.

19 The Cedarburg Education Association (Association) net
with the District Board on February 21, 2006, in a closed
meeting, to discuss its grievance on behalf of Zellner,
regarding his termnation. On February 22, 2006, the Journal
sent a letter to the District seeking release of the neno and
the CD under the Open Records Law. The District notified
Zellner that it had decided to rel ease the requested records.

10 Zellner filed an action in the Ozaukee County G rcuit
Court, seeking de novo review of the District's decision to
release the nmenmo and the CD Zel Il ner argued that, wunder
Ws. Stat. 8 19.36(10)(b), the requested itenms should not be
rel eased, because they were not "records" subject to release
under the Open Records Law, since they were part of a current
"investigation." Zellner further argued that the CD and the

5
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meno contai ned inaccurate and unauthenticated data that would be
prejudicial to Zellner's reputation and his privacy interests.
The Journal was permitted to intervene in the case.

11 After holding a hearing, the Ozaukee County Circuit
Court, Judge Paul V. WMalloy presiding, denied Zellner's request
for an injunction prohibiting release, ordered release of the
menmo and the CD, and dismssed the action, but stayed the
rel ease pendi ng appeal .

112 Zellner appealed the «circuit court's decision in
regard to release of the neno and the CD. The court of appeals
granted a notion filed by the Journal to expedite the appeal
pursuant to Ws. Stat. 8 19.356(8). The court of appeals then
certified the case to this court, and we accepted the
certification.

113 Wiile the appeal regarding the rel ease of the neno and
CD was pending, an arbitrator issued a decision in the
arbitration between the District Board and the Association. The
arbitrator determned that the District Board violated its
collective bargaining agreenent with the Association by
termnating Zellner wthout just cause, and thus, ordered that
Zel I ner be reinstated. Since the District Board did not conply
with the arbitration award, the Association brought an action to
enforce the arbitration award. Ozaukee County GCircuit Court
Judge Joseph D. MCornmack did not confirm the arbitrator's
deci sion, concluding that the D strict Board' s decision was not
arbitrary, and that there was a rational basis for termnating
Zel Il ner's enpl oynent for view ng pornography.

6
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[

14 This case requires us to determne whether a public
enpl oyee who views copyrighted imges on a work conputer has
standing to raise the copyright exception to Wsconsin's Open
Records Law. The determ nation of standing involves a question

of law, which we review de novo. State v. Wsumerski, 106 Ws.

2d 722, 733, 317 N W2d 484 (1982);% Zehetner v. Chrysler

Financial Co., LLC, 2004 W App 80, 112, 272 Ws. 2d 628, 679

N. W2d 919.

15 This case also requires us to determ ne whether the CD
and nmeno at issue are records under Ws. Stat. 8§ 19.32, in |ight
of the statutory exception relating to copyright in 8 19.32(2).
In addition, we nust determ ne whether the "fair use" exception
to copyright infringenment in 17 U S C. 8§ 107 applies. Fair use

is a mxed question of |aw and fact. Har per & Row, Publishers

Inc. v. Nation Enters., 471 U S. 539, 560 (1985). Therefore, if

the | ower court has nade factual findings sufficient to evaluate
the fair use factors, an appellate court need not remand for
further fact-finding. I|d.

116 W nust also determne whether the investigation

l[limtation in Ws. Stat. 8§ 19.36(10)(b) applies in this case.

“1In State v. Wsumerski, 106 Ws. 2d 722, 732, 317 N. W 2d
484 (1982), this court held that the defendant |acked standing
to challenge a search because he did not have a legitimte
expectation of privacy. Al t hough Wsumerski is a crimnal
case, we find it helpful in determning the proper standard of
review for the issue of standing.
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These questions involve statutory interpretation and, therefore,

are subject to de novo review. State ex rel. Kalal v. Crcuit

Court, 2004 W 58, 1944-51, 271 Ws. 2d 633, 681 N W2d 110.
Under the plain neaning rule of statutory interpretation,
extrinsic sources need not be and are not consulted except to
resolve an anbiguity in the statutory |anguage. |1d.

117 The application of the Open Records Law to undi sputed
facts is a question of law that this court reviews de novo.

Henpel v. City of Baraboo, 2005 W 120, 9121, 284 Ws. 2d 162,

699 N.W2d 551. This case requires us to analyze the conmmon-| aw
bal ancing test set forth in Linzneyer, 254 Ws. 2d 306, Y12, to
undi sputed facts. More specifically, whether the public's
i nt er est in protecting Zellner's privacy and reputation
interests outweighs the presunption of conplete public access,
based on the public policy determ nations of the legislature, is
a question of law which we decide wthout deference to the

circuit court's deci sion. Id., 924, Kailin v. Rainwater, 226

Ws. 2d 134, 146, 593 NwW2d 865 (Ct. App. 1999).
11
118 A threshold issue in this case is whether Zellner has

standing to assert the copyright exception to the Open Records
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Law, Ws. Stat. § 19.32(2). The CD’ at issue, which the District
created after a forensic analysis of Zellner's conputer
contains copyrighted adult inmages and websites.

19 The Journal argues that the copyright exception was
intended to protect the rights of authors, not to shield the
m sconduct of public enployees.® The Journal asserts that the
District, not Zellner, would be Iliable for any copyright
infringenment, and thus, Zellner should not be permtted to
assert copyright infringenment as a bar to disclosure of the neno
and CD

20 Zellner argues that, as a public enployee who wll be
affected by the release of the copyrighted naterials, he has
standing to object to their release. He relies on Mitual

Services Casualty Ins. Co. v. Koenigs, 110 Ws. 2d 522, 329

N.W2d 157 (1983), in support of his argunent. I n Mt ual

> Although Zellner argued in his brief to the circuit court
that the meno is not a public record, he does not raise that
argunent before this court. | nstead, he argues that, even if
the meno is a public record, it should not be released because
the public's interest in protecting the privacy and reputation
rights of its citizens outweighs the public's interest in
di scl osure. The Journal argues that neither the CD, nor the
menmo, fall within the copyright exception, and that, therefore,
both are records covered by the Open Records Law.

®In their amcus brief in support of the intervenors-
respondents, the Reporters Commttee for Freedom of the Press,
Anmerican Society of Newspaper Editors, the Associated Press, the
E.W Scripps Conpany, Gannett Co., the Newspaper Association of
America, the Newspaper Guild-CWA, and the Radi o-Tel evi sion News
Directors Association, also argue that Zellner does not have
standing to raise the copyright exception to the Open Records
Law.
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Services, the parents of a child injured in an autonobile
accident, and their autonobile insurer, were parties aggrieved
by a judgnent dismssing the parents' honeowners' insurer,
Prudential Insurance Conpany (Prudential), fromthe action. 1d.
The judgnent dism ssing Prudential nmeant that the parents could
not be indemified by Prudential under their homeowners
ltability insurance policy, to the extent they were not
protected by their autonobile liability insurer. This court
held that the parents and their autonobile insurer had standing
to appeal the circuit court's dismssal, even though they had
never asserted a claim against the honmeowner's insurer, because
they were aggrieved by the judgnment entered in the action, in
that their interests were adversely affected. Id. at 527.

21 We agree with Zellner that he has standing, in accord

with Mitual Services, to raise the copyright exception to the

Open Records Law, as a basis for his objection to the rel ease of

the CD. Although Mutual Services involved the issue of standing

to appeal, whereas the present case involves the issue of
standing to challenge the rel ease of copyrighted materials under
the Open Records Law in his appeal of the circuit court's

decision, Mitual Services is helpful in our analysis. Zel | ner

will be inpacted personally by this court's holding in regard to
the requested release, and his interests were adversely affected
by the circuit court decision. He has standing, therefore, to
raise the copyright exception as part of his appeal in this

case.

10
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122 Zellner asserts that the CD is not a record under WSs.
Stat., chapter 19, because it contains websites and inages that
are protected by United States copyright |aw Zel | ner argues
that the materials and inages fromthe CD may not be reproduced,
copi ed, published, or distributed without the copyright holder's
express perm ssion. 17 U.S.C. § 106(1) (2006)." He asserts
that, since the D strict does not own the copyright to the
i mges and websites contained in the CD, the District may not
distribute the imges to the public wthout infringing the
copyright holder's distribution rights.

23 The Journal argues that the CD and the neno are
records, and t hat t he copyri ght exception in
Ws. Stat. 8§ 19.32(2) does not apply. The Journal states that,
in order to interpret the phrase "materials to which access is
[imted by copyright" in 8§ 19.32(2), the court must look to
federal copyright [|aw The Journal asserts that, although
federal copyright |law protects "original works of authorship
fixed in any tangible nmedium of expression,” 17 U S . C. § 102(a),
8 19.32(2) applies only when access to records would constitute
copyright infringenent in violation of the exclusive rights of
t he copyright hol der.

24 The Journal argues that Zellner's interpretation of
what constitutes a record under Ws. Stat. 8 19.32(2) is too

br oad. The Journal argues that, if the court were to adopt

" All subsequent references to the United States Code are to
t he 2006 version unless otherw se indicated.

11
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Zellner's interpretation of § 19.32(2), nearly every open
records request in Wsconsin would be denied because the
materials requested under the Open Records Law are al nost al ways
original works of authorship set forth in a "tangi ble nedium of
expression,” such as a witing. According to the Journal, such
a reading would render neaningless the presunption of conplete
public access stated in Ws. Stat. § 19. 31.

25 The Journal also argues that allow ng public access to
the CD and the nenp constitutes a "fair use of a copyrighted
wor k" under 17 U. S.C. 8§ 107 and, therefore, does not violate

copyright |aw. BMG Music v. GConzal ez, 430 F.3d 888, 889 (7'"

Cr. 2005)("A ‘'fair use' of copyrighted material 1is not

infringenent."). See also State ex rel. Rea v. Ohio Dep't of

Educ., 692 N E 2d 596, 601-02 (Cnhio 1998). The Journal argues
that the fair use doctrine applies to the CD and neno in this
case, because there is no other way for the public to access the
informati on contai ned therein, because the copyrighted work (the
i mges and websites) is not commercial in nature, because the
images were already published and freely distributed to the
public, and because the CD and nmeno wll in no way supplant the

mar ket . Canmpbell v. Acuff-Rose Miusic, Inc., 510 U S 569, 577-

78 (1994).

126 W are satisfied that, despite the copyright
excepti on, t he CD and t he NMeno are records under
Ws. Stat. 8§ 19.32(2). Statutory interpretation begins with the
| anguage of the statute; if the meaning is plain, the inquiry

ordinarily ends. Teschendorf v. State Farm Ins. Cos., 2006 W

12



No. 2006AP1143- AC

89, 1912, 293 Ws. 2d 123, 717 N W2d 258. Section 19.32(2)
broadly defines a record as "any material on which witten,
drawn, printed, spoken, visual or electromagnetic information is
recorded or preserved, regardl ess  of physi cal form or

characteristics, which has been created or is being kept by an

authority." The definition of a record "does not
include . . . materials to which access is limted by copyright,
patent, or bequest. . . ." W are satisfied that the phrase
"l'imted by copyright" is not, itself, anbiguous; however, we

must determ ne whether the copyright exception applies based on
the facts presented in this case. It is helpful in that regard

to ook to federal copyright |aw.

127 Under f eder al | aw, "[ c] opyri ght protection
subsists . . . in original works of authorship fixed in any
t angi bl e medi um  of expr essi on, now known or | at er
devel oped. . . ." 17 U S.C. 8§ 102(a). "Wor ks of authorship”
i ncl ude literary wor Ks; musi cal wor ks, i ncl udi ng any

acconpanyi ng words; dramatic works, including any acconpanying
musi c; pantom nes and choreographic works; pictorial, graphic,
and scul ptural works; notion pictures and other audiovisual
works;  sound recordings; and architectural works. Id.
Ordinarily, use and reproduction of copyrighted material is one
of many rights granted only to the copyright holder. 17 U S.C. 8§
106.

128 However, federal |aw recognizes a "fair use" exception
to copyright infringenent. In 17 U.S.C. 8 107 four factors are
listed that shall be considered in determ ning whether the use

13
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made of a copyrighted work in any particular case is a "fair
use. " Those factors include: (1) the purpose and character of
t he use, including whether such use is of a comercial nature or
is for nonprofit educational purposes; (2) the nature of the
copyrighted work; (3) the anmount and substantiality of the
portion used in relation to the copyrighted work as a whol e; and
(4) the effect of the use upon the potential market for, or
val ue of, the copyrighted work. 17 U.S.C. § 107.

129 Applying the "fair use" factors outlined in 17 U S. C
§ 107 in this case, we are satisfied that the CD and the neno do
not fall W t hin t he copyri ght exception under
Ws. Stat. 8§ 19.32(2). Wiile we look at all four factors |isted
in 17 U S.C. 8§ 107, the following factors are nost significant
in this case: the nature of the copyrighted work, and the effect
of the use upon the potential market for, or value of, the
copyrighted work. Under the circunstances presented in this
case, the inmages and websites listed and recorded in the neno
and the CD are not comercial in nature, because they can be
accessed free of charge via the internet, and because the
District will not profit from the distribution of the inages.
Additionally, allowi ng public access to the CD and the neno for
pur poses of adhering to the Open Records Law will not affect the
potential marketability of the inmages, nor is it likely to
relate to their val ue.

130 As we noted previously, fair use is a mxed question

of law and fact. Harper & Row, Publishers, Inc., 471 U S. at

560. If the lower court has made factual findings sufficient to

14
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evaluate the fair wuse factors, an appellate court need not
remand for further fact-finding. In the present case, the
circuit court heard arguments concerning "fair wuse" and the
copyright exception to the Open Records Law. The circuit court
held that the CD and neno were public records and should be
rel eased. Al though the circuit court did not explicitly state
that the records fell wunder the "fair wuse" exception, such a
finding was inplicit in the court's conclusion that the CD and
menmo were public records, and, therefore, not subject to the
copyri ght exception. There is no need under such circunstances
to remand for any further fact-finding.

131 Additionally, this court stated in Fox v. Bock, 149

Ws. 2d 403, 411, 428 N W2d 589 (1989), that statutory
exceptions "should be recognized for what they are, instances in
derogation of the general legislative intent, and should,

therefore, be narrowy construed. . . ." See also Henpel, 284

Ws. 2d 162, 929. Wsconsin Stat. 8§ 19.31 expressly states, in
relevant part, the legislative intent behind Wsconsin's Qpen
Records Law. "[Sections] 19.32 to 19.37 shall be construed in
every instance wth a presunption of conpl ete public
access. . . . The denial of public access generally is contrary
to the public interest, and only in an exceptional case nmay
access be denied.™ This presunption of conplete public access
is consistent with our conclusion that the copyright exception
does not apply to the CD and the neno in this case, because
public access to those records constitutes a "fair use" of the
copyrighted images contained in the CD and discussed in the neno

15
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and, t her ef ore, access is not “"l'imted by copyright.”
Ws. Stat. § 19.32(2).

132 The court of appeals certified the additional question
of whether Ws. Stat. § 19.36(10)(b)® excludes the nmeno and the
CD from di scl osure under the Open Records Law, where the records
were generated through further investigation after a grievance
procedure had been initiated on behalf of Zellner. Zel | ner
argues that the circuit court msinterpreted 8 19.36(10)(b) and
Rock County, 277 Ws. 2d 208, when it ordered the release of

Zellner's records before arbitration had been conpleted.
Zell ner asserts that 8§ 19.36(10)(b) precludes the disclosure of
enpl oyee records before the enployer has concluded its
i nvesti gati on. Zel Il ner asserts that, after his enploynent was
termnated, the District continued its investigation of him in
preparation for the arbitration hearing based on the grievance
filed.® He argues that the nmenp and CD are part of a pending
investigation relating to "possible msconduct connected wth

enploynent[,]" and that the records, therefore, should not be

8 Wsconsin Stat. § 19.36(10)(b) states that an authority
shal | not provide public access to records containing
“"[i]nformation relating to the current investigation of a
possible crimnal offense or possible m sconduct connected with
enpl oynent by an enployee prior to disposition of the
i nvestigation.”

® The Wsconsin Council of County and Minicipal Enployees
and the Wsconsin Professional Police Association, Inc., amci

curiae, also take the position that "investigation" under Ws.
St at. 8§ 19. 36(10) (b) cont enpl at es t he entire gri evance
resolution process, and not just the 1initial investigation

conducted by an enpl oyer.

16
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released wuntil that investigation has arrived at a fina
di sposition. Ws. Stat. § 19.36(10)(b).

133 Zellner recognizes that, in Rock County, the court of

appeal s hel d t hat "I nvestigation” under
Ws. Stat. 8 19.36(10)(b) included only records collected by the
enpl oyer as a prelude to possible enployee disciplinary action

Rock County, 277 Ws. 2d 208, ¢{15. However, Zellner asserts

that if an enployer collected additional information to defend
the disciplinary action, as was the case here, then public
access nust be prohibited. See Id., 20.

134 In Rock County, 277 Ws. 2d 208, 95, enployees of the

Rock County Sheriff's Departnment were disciplined for view ng
i nappropriate internet inmages on their work conputers. The
enpl oyees and their union filed a grievance pursuant to their
coll ective bargaining agreenent with the county. The Janesville
Gazette sent an open records request to the sheriff's departnent
seeking reports generated in the sheriff's investigation of the
enpl oyees. The union opposed release of the reports, arguing
that, although the sheriff's own investigation of the enpl oyees'

conduct had concluded, the grievance proceeding was ongoing.

Id., 19. The wunion argued that there had not yet been a
“disposition of the investigation" of the enployees. Id.;
Ws. Stat. 8§ 19.36(10)(b). The court of appeals rejected the

union's argunent, interpreting "investigation" in 8 19.36(10)(b)
to nean the investigation conducted by the public enployer, the

sheriff's departnent. Rock County, 277 Ws. 2d 208, f912. The

court of appeals further concl uded that the sheriff's

17
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departnment's investigation of its enployees had reached
"disposition” within the neaning of 8§ 19.36(10)(b), when the
sheriff's departnment took action to inpose discipline on the
enpl oyees as a result of the investigation. Id., 915. The
court of appeals held that, because the union did not establish
any genuine public interest in nondisclosure of the records
which would override the public interest in their disclosure
the records should be released. 1d., Y131-32.

135 Zellner argues that the District collected additiona
information on Zellner in preparation for its defense of its
disciplinary action, which resulted in his termnation. Id.

115. In Rock County, the court of appeals stated, "If, in

preparing for defense  of his disciplinary actions, t he
[ enpl oyer ] coll ects addi ti onal i nformation or gener at es
additional records, public access to these new itens m ght
arguably be prohibited under the exception in question or
anot her one." Id., 9120. Zellner relies on this |anguage to
support his argunent that Ws. Stat. 8§ 19.36(10)(b) should apply
to preclude the CD and the nenp fromrel ease.

136 The Journal asserts that, according to Rock County,

277 Ws. 2d 208, 915, the records are not precluded from
di scl osure under Ws. Stat. 8§ 19.36(10)(b), because the CD and
menmo were created after the inposition of discipline on Zellner.
The Journal argues that Zellner’s termnation on January 17,
2006, effectively "disposed of" the investigation. The Journa

argues that, at the tine it nmade its open records request for
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the meno and CD on February 22, 2006, the District was no | onger
i nvestigating Zell ner.

37 The Journal asserts that, in Rock County, 277 Ws. 2d

208, 14, the court of appeals reasoned that the term
"investigation" in Ws. Stat. 8 19.36(10)(b) does not include an
enpl oyee' s subsequent challenge or grievance. The court of

appeal s st at ed:

Reading Ws. Stat. 8 19.36(10)(b) to preclude the
rel ease of records until any grievance arbitration or
other review proceedings initiated by the enployee
have run their course would permt the enployee to
create prolonged delays in the release of the
requested records. . . . [Tlhe "investigation" and
"di sposition of the investigation” cannot reasonably
be read to extend to the progress and conpletion of
gri evance arbitration.

ld., 714 (citation omtted).

138 We hold that, consistent with the decision in Rock
County, the investigation of Zellner was "disposed of" when he
was term nated and that, therefore, the CD and the neno were not
exenpt from disclosure under Ws. Stat. 8 19.36(10)(b). As
noted previously, in Rock County, 277 Ws. 2d 208, 1915, the

court of appeals held that that "the term 'investigation' in 8§
19.36(10)(b) includes only that conducted by the public
authority itself as a prelude to possible enployee disciplinary
action."

139 The nmeno and the CD that the D strict's attorney
presented to Zellner at the neeting held on February 20, 2006
to discuss settlenent of the grievance, were not records

"connected with enploynment by an enployee prior to disposition
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of the investigation[,]" and thus nmay be disclosed wthout
violating Ws. Stat. 8 19.36(10)(Db).

140 Zellner further argues that his due process rights
were violated because, as an enployee subject to discharge, he
was entitled to tinely and adequate notice of the reasons for
his discharge, an inpartial decisionmaker, and the opportunity

to confront and cross-exam ne w tnesses. See M I waukee Dist.

Council 48 v. M| waukee County, 2001 W 65, {51, 244 Ws. 2d

333, 627 N W2d 866. He asserts that the District created the
requested records, after the wevidentiary hearing where the
District Board voted to termnate his enploynent. Zel | ner
argues that, because the requested records were not presented at
the evidentiary hearing prior to his termnation, he did not
have an opportunity to exam ne the records or question w tnesses
about them

41 The Journal argues that Zellner, by not raising due
process in the circuit court, waived the issue. I n support of

its argunent, the Journal cites Jensen v. School District of

Rhi nel ander, 2002 W App 78, 251 Ws. 2d 676, 642 N.W2d 638, in

which the court of appeals rejected a school superintendent's
argunment that his due process rights were violated because he
did not have an opportunity to examne his performance
evaluation before his enployer decided to disclose the
evaluation to the public. Additionally, the Journal asserts
that Zellner did have an opportunity, at the deposition of the

District's conputer expert, to conduct an exam nation regarding
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the origin and the conpilation of the information in the CD and
t he meno.

142 Regarding Zellner's claim of violation of his due
process rights, it is inportant to consider this court's holding

in MIwaukee Teachers' Education Association v. M| waukee Board

of School Directors, 227 Ws. 2d 779, 787, 596 N W2d 403

(1999). There, we held that a public enployee, such as a
t eacher, whose privacy or reputation interests would be inpacted
by disclosure of information requested under the Open Records
Law has a right to a de novo judicial review of the custodian's
decision to disclose the information.® In this case, Zellner
was entitled to, and received, such a de novo review of the
District's decision to release the CD and the neno to the
Jour nal . As we have discussed, the District's decision to
rel ease the records was reviewed by the Ozaukee County Circuit
Court, and that decision was appealed to the court of appeals,
and is now being reviewed here on certification. As the Journal
points out, Zellner deposed the District's conputer expert and,
at that deposition, had +the opportunity to question him
regardi ng where the imges and websites contained in the CD and
the nmeno originated and how they were conpiled. W are

satisfied, under the circunstances, that Zellner's due process

10 Justice Wlliam A. Bablitch, in his concurrence, stated,
"Although the mjority does not raise the issue to a
constitutional dinmension, | believe the lack of fundanmental
fairness raises due process issues.” M | waukee Teachers' Ed.
Ass'n v. MIlwaukee Bd. of Sch. Dirs., 227 Ws. 2d 779, 800, 596
N. W2d 403 (1999) (Bablitch, J., concurring).
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rights were not violated, because of the review of the
custodian's decision in the circuit court, as well as the
deposition of the conmputer expert.

143 Zellner argues that, even if the CD and neno are
records under Ws. Stat. 8 19.32(2), disclosure should still be
barred since, under Wsconsin's common-|law bal ancing test, the
public interest in protecting the privacy and reputation rights
of its citizens outweighs the public interest in disclosing the

requested materials. Wznicki v. Erikson, 202 Ws. 2d 178, 192-

93, 549 N.W2d 699 (1996). Zel Il ner argues that this court has
held that significant consideration should be given to the
privacy and reputation rights of Wsconsin citizens. He points

out that, in State ex rel. Younans v. Oanens, 28 Ws. 2d 672

685, 137 N W2d 470, 476 (1965), this court recognized the
significant |legislative policy of "not disclosing data which may
unduly damage reputations <carries over to the field of
i nspection of public records and docunents.”

44 Zellner argues that this court should consider the

"extent of harm to individual reputations by release of certain

records. . . ." Newspapers, Inc. v. Breier, 89 Ws. 2d 417,
432, 279 N WwW2d 179 (1979). He asserts that the requested
records contain inflanmatory information, that wll harm his

reputation and privacy if released. According to Zellner, this
harm when wei ghed against the small anount of public value that
rel ease of the CD and neno would offer, tips the bal ance agai nst

allowng the public to access them See Mrke v. Record

Custodian, Dep’t of Health & Soc. Servs., 159 Ws. 2d 722, 725-
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726, 465 N.W 2d 235 (1990). Zellner clains that, in this case,
the public would derive little value from the CD and the neno
because it already has nore than sufficient information to
eval uate Zellner and the District.

145 Zellner further argues that the requested records
should not be disclosed because they are inaccurate and
m sl eadi ng. Linzneyer, 254 Ws. 2d 306, 138. Zel | ner asserts
that since the CD and neno contain pornographic inmges and
website addresses and that, if disclosure is allowed under the
Open Records Law, the District could be forced to distribute
such pornographic materials in response to open records
requests.

46 The Journal argues that the public's interest in
over si ght of gover nnment enpl oyees outweighs any personal
enbarrassnment that Zellner mght suffer upon release of the CD
and neno. The Journal asserts that only in exceptional cases
may the "presunption of conplete public access” under
Ws. Stat. 8 19.31 be overcone by an even stronger public policy
in favor of limted access or nondi sclosure. Henpel , 284 Ws.
2d 162, f28. The Journal maintains that this is not an
exceptional case, where access to the records should be denied.
The Journal argues that the public has a significant interest in
being informed of how Zellner, a public school teacher,
conducted hinself on the job, and how he utilized his work
conputer, which belonged to the District. The Journal argues

that the public also has an interest in being infornmed of how
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the D strict handled the investigation and discipline of
Zel | ner.

147 Zellner also asserts that, under Ws. St at. 8
19.85(1)(b), public bodies nmay be convened in closed session, in
order to consider "dism ssal, denmotion, licensing or discipline
of any public enployee or person licensed by a board or
comm ssion or the investigation of charges against such
person. . . ." According to Zellner, the neeting between
Zellner and the District Board was a cl osed session for purposes
of discussing settlenment. He argues that allowing the public to
have access to materials presented at that neeting would have a
chilling effect on the ability of parties to settle |abor
di sput es. Zel l ner argues that closed sessions allow parties to
engage in candid discussion wthout <concern that what s

di scussed will be disclosed. See N.L.R B. v. Sears, Roebuck &

Co., 421 U S 132, 150-52 (1975).

148 The Journal argues that, although the settlenent
meeting between Zellner and the D strict was closed to the
public, it does not follow that records which were conpiled in
conjunction wth that neeting are automatically exenpt from

rel ease under the Open Records Law. See Ws. State Journal v.

Univ. of Wsconsin-Platteville, 160 Ws. 2d 31, 38, 465 N WwW2d

266 (Ct. App. 1990). The Journal argues that the circuit court
was correct in concluding that Ws. Stat. 8 904.085(3) does not
apply in this case. Section 904.085(3) exenpts from public
di scl osure under the Open Records Law any "oral or witten
communi cation relating to a dispute in nediation nade or
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presented in nmediation by the nediator or a party. . . ." The
Journal asserts that the explicit |egislative purpose behind the
statute is "to encourage the candor and cooperation of disputing
parties, to the end that disputes may be quickly, fairly and
voluntarily settled." Ws. Stat. § 904.085(1). The Jour nal
argues that the CD and neno were not created for the purpose of
medi ati on and that, therefore, 8 904.085(3) is inapplicable, and
we agr ee.

149 We are satisfied that the strong public policy,
evidenced by the presunption of conplete public access that
records should be open for review, outweighs the public's
i nt er est in protecting Zellner's privacy and reputation
interests here, in regard to the release of the CD and neno.
Wsconsin Stat. 8 19.31 states in relevant part, "[I]t is
declared to be the public policy of this state that all persons
are entitled to the greatest possible information regarding the
affairs of government and the official acts of those officers
and enpl oyees who represent them"™ This statenent of public
policy in 8 19.31 is one of the strongest declarations of policy

to be found in the Wsconsin statutes. Munroe v. Braatz, 201

Ws. 2d 442, 549 N.W2d 451 (Ct. App. 1996).

150 We recogni ze, however, that the public policy in favor
of openness, although strong, is not absolute. This court has
also held that the public interest in the protection of the
reputation and privacy of citizens nmay be a factor that favors
nonr el ease. Wbznicki, 202 Ws. 2d at 187. In Linzneyer, 254
Ws. 2d 306, 9131, we stated, "This public interest is not
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equivalent to an individual's personal interest in protecting
his or her own character and reputation.” (Emphasis in
original.) We nust weigh any public interest stopping release
against the strong public policy that public records should be
open for review 1d. As we stated in Linzneyer, "[T]he public
interest in protecting individuals' privacy and reputation
arises from the public effects of the failure to honor the
individual's privacy interests, and not the individual's concern
about enbarrassment." |d.

51 Linzneyer concerned a report created by the Neenah
Pol i ce Depart nment as a result of its investigation of a high
school mathematics teacher, who allegedly had nade inappropriate
statenents to female students. W held that there was no public
policy concern in that case that outweighed the presunption of
conpl ete access, and thus openness, under the Open Records Law.
1d., f142.

152 In this case, the CD and the neno contain internet
searches, websites, and imges allegedly conducted and viewed by
Zellner on his work conputer. Rel ease of the CD and the neno
could cause enbarrassnent to Zellner and could damage his
reput ati on. W recognize the sensitive nature of the
information contained in the meno and CD. However, in applying
the comon-law balancing test, the concern is not personal
enbarrassnent and damage to reputation, but whether disclosure
woul d affect any public interest. Zellner fails to show how his
personal interest in protecting his own privacy, character, and
reputation, and his interest in avoiding enbarrassnent, would
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give rise to a public interest in the protection of the privacy

and reputation of citizens generally. Id., 936. He has also
failed to establish that the CD and neno contain inaccurate,
m sl eadi ng, and unaut henticated data and, accordingly, that they
should not be released. Even if Zellner could establish that
the CD and neno contain such data, he has an avenue of recourse

available to himto address such concerns. See Jensen, 251 Ws.

2d 676, f916. For exanple, Zellner has a statutory right under
Ws. Stat. § 103.13(4)' to file a response when the eval uation
is released. |1d.

153 On the other hand, the public has a significant
interest in favor of releasing the neno and the CD. Publ i c

school teachers like Zellner are in a significant position of

1 Wsconsin Stat. § 103.13(4) states:

(4) Personnel record correction. |[If the enployee
disagrees wth any information contained in the
personnel records, a renoval or correction of that
information my be nutually agreed wupon by the
enpl oyer and the enployee. |f an agreenent cannot be
reached, the enployee may submt a witten statenent
expl ai ning the enpl oyee's position. The enpl oyer shall
attach the enployee's statement to the disputed
portion of the personnel record. The enployee's
statenent shall be included whenever that disputed
portion of the personnel record is released to a 3rd
party as long as the disputed record is a part of the
file.

W are satisfied that the term "personnel record" in
8§ 103.13(4), under the circunstances presented in this case, is
broad enough to allow Zellner to provide a witten statenent
expl ai ning his position.
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responsibility and visibility. See Id., 928. They are

entrusted with the responsibility of teaching children, and the

public has an interest in know ng about such allegations of

teacher m sconduct and how they are handl ed. The public also
has an interest in knowng how the governnent handl es
disciplinary actions of public enployees. As we stated in

Li nznmeyer, 254 Ws. 2d 306, 928, "'"All officers and enpl oyees of
government are, ultimately, responsible to the citizens, and
those citizens have a right to hold their enployees accountable
for the job they do.'" (Ctation omtted.)

154 Regarding Zellner's argunent that the neeting on
February 20, 2006, between hinself and the D strict was a
"closed neeting" under Ws. Stat. 8§ 19.85(1)(b), and that any
records created for the purpose of that neeting should not be
di sclosed, we look to the language of the statute itself for
gui dance. Wsconsin Stat. 88 19.85(1) and (1)(b) state that a

"cl osed session may be held" for the purpose of "[c]onsidering

dism ssal, denotion, |licensing or discipline of any public
enpl oyee. . . ." However, Ws. Stat. 8§ 19.35 states in relevant
part:

The exenptions to the requirenment of a governnental
body to neet in open session under 8§ 19.85 are
indicative of public policy, but may be used as
grounds for denying public access to a record only if
the authority or |egal custodian under 8§ 19.33 nakes a
specific denonstration that there is a need to
restrict public access at the tinme that the request to
i nspect or copy the record is made.
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(Enphasi s added.) Cenerally, in construing statutes, the word

"may" is construed as perm ssive. Wauwat osa v. M| waukee

County, 22 Ws. 2d 184, 191, 125 N WwW2d 386, 389 (1963).
Section 19.35(1) does not mandate that, when a neeting is closed
under 8§ 19.85, all records created for or presented at the
meeting are exenpt from disclosure.® W nust still apply the
bal ancing test articulated in Linzneyer.

55 In sum we hold that the strong presunption of
conplete openness with regard to public records overrides any
public policy against disclosure of the CD and the neno in this
case. It is inportant to note, however, that the D strict need
not, by itself, bear the financial burden of producing copies of
the CD and the nenp in response to open records requests. Under
Ws. Stat. 8§ 19.35(3), the District nmay inpose a fee upon the
Journal, or any others who request the records, for the
reproduction of the records, but the fee may not exceed the
actual, necessary, and direct cost of conplying with the open

records request. Gsborn v. Bd. of Regents, 2002 W 83, 146, 254

Ws. 2d 266, 647 N. W2d 158.

12 Wsconsin Stat. § 19.35 al so identifies ot her
circunstances when a docunent nmay not be subject to release
under the Open Records Law. See Ws. Stat. 8§ 19.35(1)(am1-2
However, none of those circunstances appears to be applicable in
this case. As noted previously, the "investigation" of Zellner
was concluded for purposes of the Open Records Law when the
District Board term nated Zellner's enpl oynent.
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156 We hold that a person aggrieved by a request made
under the Open Records Law has standing to raise a challenge
that the requested materials are not "records" because they are
copyri ght ed. We further hold that the |anguage of the statute,
when viewed in light of the "fair use" exception to copyright
infringenent, applies so that the CD and the neno are "records"
within the statutory definition of Ws. Stat. 8§ 19.32(2).

57 Additionally, we hold that the CD and the neno do not
fall wthin the statutory exception for pending disciplinary
records "prior to disposition of the investigation”™ under
Ws. Stat. 8 19.36(10)(b). W are satisfied that the District's
i nvestigation of Zellner's conduct was concluded for purposes of
the Open Records Law when the District Board termnated
Zellner's enploynent and that, therefore, the CD and the neno
are not exenpt from di sclosure.

158 Finally, although we recognize the inportance of
protecting privacy and reputation interests, applying the
common-|law bal ancing test articulated by this court in
Li nznmeyer, 254 Ws. 2d 306, Y12, we hold that the presunption of
conplete public access, based on a public policy determ nation
that records should usually be open for review, outweighs the
public's interest in protecting privacy and reputation interests
of a citizen such as Zellner in this case.

By the Court.—Fhe decision of the «circuit court is

af firned.
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