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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed cour t  of  appeal s '  deci s i on1 t hat  r ever sed and r emanded 

t he deci s i on of  t he Mi l waukee Count y Ci r cui t  Cour t ,  Jef f r ey A.  

Kr emer s and Jean W.  Di Mot t o,  Judges. 2  The ci r cui t  cour t  gr ant ed 

t he def endant s ' ——Vi r chow Kr ause & Company,  LLP,  and Donal d 

Vi l i one ( col l ect i vel y her ei naf t er  " t he account ant s" ) ——summar y 

j udgment  mot i on t her eby di smi ssi ng t he cl ai ms of  t he pl ai nt i f f s,  

Henr y J.  Kr i er  and Badger  I nvest ment  Real t y,  LLC ( f / k/ a Vi l - Kr i  

I nvest ment s,  LLC) ,  but  as t o t he pl ai nt i f f ,  Badger  Di sposal  of  

WI ,  I nc.  ( f / k/ a EOG Di sposal ,  I nc. ) , 3 t he account ant s wer e 
                                                 

1 Kr i er  v.  Vi l i one,  2007 WI  App 235,  306 Wi s.  2d 147,  742 
N. W. 2d 537.  

2 The Honor abl e Jef f r ey A.  Kr emer s gr ant ed t he def endant ' s 
mot i on f or  summar y j udgment  wi t h r espect  t o c l ai ms made by Henr y 
J.  Kr i er  and Badger  I nvest ment  Real t y,  LLC,  and as a r esul t ,  t he 
c i r cui t  cour t  or der ed t hat  al l  c l ai ms asser t ed by Henr y J.  Kr i er  
and Badger  I nvest ment  Real t y,  LLC be di smi ssed on t hei r  mer i t s,  
wi t h t axabl e cost s and di sbur sement s al l owed by l aw.   Judgment  
was t hen ent er ed;  however ,  t axabl e cost s and di sbur sement s wer e 
onl y awar ded t o Vi r chow Kr ause & Company,  LLP.   As a r esul t ,  
Donal d Vi l i one f i l ed a mot i on r equest i ng a r evi ew of  t he 
deci s i on of  t he j udgment  c l er k.   Fol l owi ng j udi c i al  r ot at i on,  
t he Honor abl e Jean W.  Di Mot t o or der ed t hat  t he j udgment  t hat  was 
ent er ed be amended t o r ef l ect  t hat  Donal d Vi l i one coul d al so 
r ecover  hi s t axabl e cost s and di sbur sement s.  

Wi t h r espect  t o Badger  Di sposal ' s c l ai ms,  t he Honor abl e 
Jef f r ey A.  Kr emer s gr ant ed par t i al  summar y j udgment ,  and as a 
r esul t ,  an or der  was i ssued di smi ssi ng t hose cl ai ms asser t ed by 
Badger  Di sposal  f or  any damages t hat  i t  suf f er ed by v i r t ue of  or  
r el at ed i n any way t o al l eged t hef t s f r om EOG Envi r onment al .  

3 Her ei naf t er ,  t he pl ai nt i f f s wi l l  col l ect i vel y be r ef er r ed 
t o as " t he pl ai nt i f f s"  when r ef er r i ng t o al l  of  t hem,  but  
i ndi v i dual l y Henr y J.  Kr i er  wi l l  be r ef er r ed t o as " Kr i er , "  
Badger  I nvest ment  Real t y,  LLC wi l l  be r ef er r ed t o " Vi l - Kr i , "  and 
Badger  Di sposal  of  WI ,  I nc.  wi l l  be r ef er r ed t o as " EOG 
Di sposal . "  
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gr ant ed par t i al  summar y j udgment  i n t hat  onl y  EOG Di sposal ' s 

c l ai m agai nst  t he account ant s f or  $7, 000 i n damages sur vi ved 

because i t  ar ose out  of  Mi chael  Vi l i one' s al l eged 

mi sappr opr i at i on f r om pl ai nt i f f ,  EOG Di sposal .   The cour t  of  

appeal s r ever sed t he ci r cui t  cour t ' s  di smi ssal  of  t he 

pl ai nt i f f s '  c l ai ms, 4 and as r esul t ,  t he account ant s pet i t i oned 

t hi s cour t  f or  r evi ew.   We accept ed r evi ew and now r ever se t he 

cour t  of  appeal s '  deci s i on.  

¶2 Thi s case r equi r es us t o det er mi ne whet her  t he 

pl ai nt i f f s,  who ar e not  shar ehol der s i n EOG Envi r onment al , 5 have 

st andi ng t o make a c l ai m agai nst  t hat  cor por at i on' s account ant s 

( who wer e al so t he pl ai nt i f f s '  account ant s)  f or  damages because 

t he account ant s al l egedl y f ai l ed t o di scl ose,  f ai l ed t o pr event ,  

and assi st ed i n t he mi sappr opr i at i on of  f unds f r om EOG 

Envi r onment al .   The compl ai nt  al l eges t hat  had t he account ant s  

i nf or med t he pl ai nt i f f s of  t he mi sappr opr i at i ons,  t hey woul d 

have ceased doi ng busi ness wi t h EOG Envi r onment al .   The damages 

                                                 
4 The cour t  of  appeal s gr ant ed EOG Di sposal ' s pet i t i on f or  

l eave t o appeal  f r om Judge Kr emer s'  nonf i nal  or der  l i mi t i ng t he 
damages t hat  EOG Di sposal  can pur sue.   Judge Kr emer s di smi ssed 
Kr i er  and Vi l - Kr i ' s  c l ai ms i n t hei r  ent i r et y and j udgment  was 
ent er ed.   Because t hei r  di smi ssal  was a f i nal  j udgment ,  Kr i er  
and Vi l - Kr i  f i l ed a separ at e appeal .   The cour t  of  appeal s 
or der ed Kr i er  and Vi l - Kr i ' s  appeal  t o be consol i dat ed wi t h EOG 
Di sposal ' s i nt er l ocut or y appeal .  

5 Mi chael  Vi l i one and Kr i er  shar ed owner shi p i n EOG 
Envi r onment al ,  EOG Di sposal ,  and Vi l - Kr i .   The pl ai nt i f f s '  
c l ai ms i n t hi s  case or i gi nat e f r om Mi chael  Vi l i one' s al l eged 
mi sappr opr i at i on f r om EOG Envi r onment al .   The def endant  
account ant s i n t hi s case ser ved as t he account ant s f or  al l  t hr ee 
cor por at i ons.    
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sought  by t he pl ai nt i f f s ar e not  f or  damages due t o EOG 

Envi r onment al  or  f or  damages t o t he pl ai nt i f f s pr i or  t o t he 

di scover y of  t he mi sappr opr i at i ons.   Rat her ,  t he pl ai nt i f f s '  

exper t  cal cul at es damages f or  f ut ur e,  consequent i al  l oss t o t he 

pl ai nt i f f s despi t e t he f act  t hat  t hey vol unt ar i l y  and knowi ngl y 

cont i nued i n a busi ness r el at i onshi p post - mi sappr opr i at i ons.   

The exper t  cal cul at es t hat  t he pl ai nt i f f s woul d have r eal i zed 

gr eat er  f ut ur e pr of i t s had t he account ant s pr event ed one of  EOG 

Envi r onment al ' s  owner s f r om mi sappr opr i at i ng f unds or  had t he 

account ant s war ned t he pl ai nt i f f s about  t he mi sappr opr i at i ons.   

I n ot her  wor ds,  t he pl ai nt i f f s al l ege t hat  t he account ant s ar e 

l i abl e t o t hem even t hough t he pl ai nt i f f s ar e separ at e and 

di st i nct  ent i t i es wi t h no shar ehol der  i nt er est  i n EOG 

Envi r onment al ,  t hey vol unt ar i l y  and knowi ngl y cont i nued t o do 

busi ness wi t h t hat  separ at e cor por at e ent i t y,  and t hey do not  

al l ege t hat  t hey cont i nued t o do busi ness based on any advi ce by  

t he account ant s.  

¶3 We concl ude t hat  t he cour t  of  appeal s must  be r ever sed 

because t he summar y j udgment  det er mi nat i on by t he c i r cui t  cour t  

was cor r ect .   Ther ef or e,  we concl ude t hat  t he pl ai nt i f f s,  i . e. ,  

Vi l - Kr i ,  Kr i er ,  and EOG Di sposal ,  l ack st andi ng t o br i ng such 

cl ai ms agai nst  t he account ant s f or  t hei r  al l eged r ol e i n t he 

mi sappr opr i at i on of  f unds f r om EOG Envi r onment al  because,  as 

expl ai ned i n sect i on I I I - A,  ¶¶20- 52,  cor por at e l aw pr i nci pl es 

est abl i sh t hat  t he pl ai nt i f f s have no st andi ng i n t hi s case,  

t hi r d- par t y l i abi l i t y  pr ecedent  does not  pr ovi de t he pl ai nt i f f s  

wi t h st andi ng,  and t he damages cl ai med by t he pl ai nt i f f s do not  
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cor r espond wi t h t he c l ai ms al l eged.   However ,  as det er mi ned by 

t he c i r cui t  cour t ,  EOG Di sposal  does have st andi ng t o asser t  

c l ai ms agai nst  i t s  own account ant s,  i . e. ,  Donal d Vi l i one and 

Vi r chow Kr ause & Co. ,  f or  damages ar i s i ng out  of  t he 

account ant s '  act i ons when act i ng as EOG Di sposal ' s account ant .   

To dat e,  EOG Di sposal  has pr oduced exper t  t est i mony t o suppor t  a 

c l ai m f or  $7, 000 i n damages.  

¶4 Separ at el y,  as di scussed i n sect i on I I I - B,  ¶¶53- 67,  

t he pl ai nt i f f s '  c l ai ms do not  sur vi ve summar y j udgment  because:  

( 1)  assumi ng t he def endant s owed t he pl ai nt i f f s a dut y of  

or di nar y car e,  t hei r  negl i gence cl ai ms of  account i ng negl i gence,  

negl i gent  t r ai ni ng and super vi s i on,  and negl i gent  

mi sr epr esent at i on woul d be bar r ed on publ i c pol i cy gr ounds;  and 

( 2)  t hei r  br each of  f i duci ar y dut y c l ai m woul d be bar r ed by t he 

st at ut e of  l i mi t at i ons and t he pl ai nt i f f s have not  shown any 

damages t hat  ar e t i ed t o t hi s c l ai m.   

I .  BACKGROUND 

¶5 I n 1991,  Kr i er  and Mi chael  Vi l i one f or med t hr ee 

di f f er ent  cor por at i ons:  EOG Envi r onment al ,  EOG Di sposal ,  and 

Vi l - Kr i .   EOG Envi r onment al ,  whi ch i s a sal es,  mar ket i ng,  and 

wast e col l ect i on cor por at i on,  was f or med as a C- cor por at i on. 6  

EOG Di sposal ,  whi ch r ecei ved and di sposed of  wast e pr oduct s by 

v i r t ue of  wor ki ng wi t h ot her  wast e di sposal  compani es,  was 

                                                 
6 See 2 Jay E.  Gr eni g & Nat han A.  Fi shbach,  Wi sconsi n 

Pr act i ce Ser i es,  Met hod of  Pr act i ce § 50. 12 ( 4t h ed.  2004)  
( di scussi ng C- cor por at i ons) .  
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f or med as an S- cor por at i on. 7  Vi l - Kr i ,  t he owner  of  t he bui l di ng 

t hat  EOG Di sposal  l eased f or  i t s busi ness,  was f or med as a 

l i mi t ed l i abi l i t y  company ( LLC) . 8   

¶6 EOG Envi r onment al ,  t he C- cor por at i on,  was owned by 

Mi chael  Vi l i one ( 47. 17%) ,  Kr i er  ( 47. 17%) ,  Jef f  Vi l i one ( 5%) ,  and 

Kandy Schmi t  ( 0. 66%) .   EOG Di sposal ,  t he S- cor por at i on,  was 

owned by Mi chael  Vi l i one ( 50%)  and Kr i er  ( 50%) .   Vi l - Kr i ,  t he 

l i mi t ed l i abi l i t y  company,  was owned by Mi chael  Vi l i one ( 50%)  

and Kr i er  ( 50%) .  

¶7 Donal d Vi l i one,  i . e. ,  t he account ant ,  a par t ner  i n t he 

account i ng f i r m of  Vi r chow Kr ause & Co. ,  was t he account ant  f or  

each of  t he t hr ee cor por at i ons and Kr i er ' s per sonal  account ant  

unt i l  appr oxi mat el y Januar y 31,  2003.   Donal d Vi l i one and 

Mi chael  Vi l i one ar e br ot her s.      

¶8 Bet ween December  1,  1995,  and December  11,  2002,  

Mi chael  Vi l i one al l egedl y mi sappr opr i at ed over  $1. 2 mi l l i on f r om 

EOG Envi r onment al  and $7, 000 f r om EOG Di sposal .   Kr i er  

di scover ed t he mi sappr opr i at i ons i n 2002,  and as a r esul t ,  he 

                                                 
7 See 2 Gr eni g & Fi shbach,  supr a,  § 50. 13 ( di scussi ng S-

cor por at i ons) .  

8 See 2 Gr eni g & Fi shbach,  supr a,  § 50. 14 ( di scussi ng 
l i mi t ed l i abi l i t y  compani es) .  
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i nst i t ut ed l i t i gat i on on Januar y 3,  2003,  agai nst  Mi chael  

Vi l i one al l egi ng f r aud and mi sappr opr i at i ons of  f unds. 9          

¶9 On Januar y 31,  2003,  Kr i er  and Mi chael  Vi l i one r eached 

a compr ehensi ve set t l ement  agr eement  wi t h r egar d t o t hat  

l i t i gat i on.   Thi s was al so t he appr oxi mat e dat e t hat  Kr i er  and 

hi s ent i t i es ceased t o empl oy t he account ant s.   I n t he 

set t l ement  agr eement ,  Mi chael  Vi l i one became t he sol e owner  of  

t he C- cor por at i on,  EOG Envi r onment al .   As a par t  of  t hat  

agr eement ,  Kr i er  conveyed al l  of  hi s common st ock i n EOG 

Envi r onment al  t o Mi chael  Vi l i one.   Al so as a par t  of  t hat  

agr eement ,  Kr i er  became t he sol e owner  of  t he S- cor por at i on,  EOG 

Di sposal ,  and he al so became t he sol e owner  of  t he l i mi t ed 

l i abi l i t y  company,  Vi l - Kr i .   Si mi l ar l y,  Mi chael  Vi l i one conveyed 

al l  of  hi s common st ock i n EOG Di sposal  t o Kr i er .   I n addi t i on,  

Mi chael  Vi l i one sol d hi s owner shi p i nt er est  i n Vi l - Kr i  t o Kr i er  

f or  t he sum of  $95, 000.   However ,  Mi chael  Vi l i one and Kr i er  al so 

agr eed t o cont i nue doi ng busi ness t oget her  f or  appr oxi mat el y t he 

next  t wo year s.   As par t  of  t he agr eement ,  al l  debt s Kr i er  owed 

t o EOG Envi r onment al  wer e el i mi nat ed and al l  debt s Mi chael  

Vi l i one owed t o EOG Di sposal  and Vi l - Kr i  wer e el i mi nat ed.   I n 

addi t i on,  under  t he agr eement  Kr i er ,  EOG Di sposal ,  and Vi l - Kr i  

                                                 
9 See Kr i er  v.  EOG Envt l . ,  I nc. ,  2005 WI  App 256,  288 

Wi s.  2d 623,  707 N. W. 2d 915 ( r evi ewi ng a mot i on t o ext end an 
or der  seal i ng t he cour t  r ecor d af t er  t he set t l ement  agr eement  
bet ween Kr i er  and Mi chael  Vi l i one) .   The cour t  of  appeal s 
i ndi cat es t hat  Kr i er  made cl ai ms agai nst  Mi chael  Vi l i one f or  
f r aud and mi sappr opr i at i on of  f unds and " ser i ousl y consi der ed"  
f i l i ng an act i on agai nst  t he account ant s.   I d. ,  ¶¶1- 6.   
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r el eased Mi chael  Vi l i one and EOG Envi r onment al  f r om al l  c l ai ms 

" f r om t he begi nni ng of  t i me t o t he dat e of  execut i on of  t h[ e]  

Rel ease. "   I n t he agr eement ,  Mi chael  Vi l i one and EOG 

Envi r onment al  al so r el eased Kr i er ,  EOG Di sposal ,  and Vi l - Kr i  of  

al l  c l ai ms " f r om t he begi nni ng of  t i me t o t he dat e of  execut i on 

of  t h[ e]  Rel ease. "   However ,  i n t he agr eement ,  Kr i er ,  EOG 

Di sposal ,  and Vi l - Kr i  r eser ved t he r i ght  t o f i l e an act i on 

agai nst  Mi chael  Vi l i one' s br ot her ,  i . e. ,  Donal d Vi l i one,  who was 

t he account ant .   Donal d Vi l i one was not  a par t y t o t hat  l awsui t  

or  t he set t l ement  agr eement .    

¶10 On Januar y 20,  2005,  near l y t wo year s af t er  Kr i er  had 

di vest ed hi msel f  of  any i nt er est  i n EOG Envi r onment al  and 

appr oxi mat el y t wo year s f r om f i l i ng t he l awsui t  r egar di ng t he 

mi sappr opr i at i ons,  Kr i er ,  EOG Di sposal ,  and Vi l - Kr i 10 f i l ed an 

act i on agai nst  t he account ant s.   The pl ai nt i f f s al l eged t hat  had 

t he account ant s i nf or med t hem of  t he mi sappr opr i at i ons f r om EOG 

Envi r onment al  or  st opped t he mi sappr opr i at i ons,  t hey woul d have 

ceased t o do busi ness wi t h EOG Envi r onment al .   They t hen of f er  

an exper t ' s  opi ni on t hat  t he mi sappr opr i at i on of  f unds f r om EOG 

Envi r onment al  caused t he pl ai nt i f f s '  busi nesses t o have a 

f ut ur e,  consequent i al  r educed val ue.   The pl ai nt i f f s '  compl ai nt  

asser t ed t en causes of  act i on:  v i ol at i on of  Wi s.  St at .  § 134. 01 

( 2007- 08) , 11 i nj ur y t o busi ness;  c i v i l  conspi r acy;  account i ng 
                                                 

10 Subsequent  t o t he set t l ement  agr eement ,  Kr i er  changed t he 
name of  EOG Di sposal  t o Badger  Di sposal ,  I nc.  and Vi l - Kr i  t o 
Badger  I nvest ment s Real t y,  LLC.   

11 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 
t o t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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negl i gence;  br each of  f i duci ar y dut y;  negl i gent  t r ai ni ng and 

super vi s i on;  negl i gent  mi sr epr esent at i on;  st r i ct  r esponsi bi l i t y  

mi sr epr esent at i on;  mi sr epr esent at i on- i nt ent i onal  decei t ;  

v i ol at i on of  Wi s.  St at .  §§ 895. 80 ( 2003- 04)  and 943. 20,  c i v i l  

t hef t ;  and vi ol at i on of  t he Wi sconsi n Or gani zed Cr i me Cont r ol  

Act .   I n shor t ,  t he pl ai nt i f f s al l eges t hat  t he def endant s 

ei t her  ( 1)  f ai l ed t o di scover  t he al l eged mi sappr opr i at i ons;  ( 2)  

knew of  t he mi sappr opr i at i ons but  " f ai l [ ed]  t o di scl ose"  or  

pr event  t hem;  or  ( 3)  " act ed t oget her "  " pur posef ul l y"  and 

" i nt ent i onal l y"  wi t h Mi chael  Vi l i one t o al l egedl y mi sappr opr i at e 

t he f unds.     

¶11 Even t hough t he compl ai nt  i s  t hat  had t he account ant s 

act ed pr oper l y,  t he pl ai nt i f f s woul d have ceased doi ng busi ness 

wi t h EOG Envi r onment al ,  t he pl ai nt i f f s '  exper t  r ender s an 

opi ni on about  post - mi sappr opr i at i on damages.   The exper t  

essent i al l y  opi nes t hat  post - set t l ement  and af t er  t he 

account ant s no l onger  wor ked as t he pl ai nt i f f s '  account ant s,  EOG 

Di sposal  and Vi l - Kr i  woul d have pr oduced gr eat er  i ncome had 

Mi chael  Vi l i one not  pr evi ousl y  mi sappr opr i at ed f unds f r om EOG 

Envi r onment al .   I n f act ,  t he pl ai nt i f f s '  exper t  char act er i zed 

t he l oss——nami ng i t  " t he Kr i er  Loss" ——at  appr oxi mat el y $11 

mi l l i on. 12  The pl ai nt i f f s '  exper t  al so concl uded t hat  t he 

                                                 
12 The exper t  came t o t hi s mat hemat i cal  concl usi on by usi ng 

t he f ol l owi ng met hodol ogy and st at i ng so i n t he exper t  wi t ness 
r epor t  number  t wo,  page f i ve:  

I n my opi ni on t he Kr i er  Loss i s t he di f f er ence bet ween 
( i )  t he val ue as of  June 30,  2005 t hat  t he EOG 
Ent i t i es woul d have had,  absent  t he Vi l i one St eal i ng 
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account ant s caused a $7, 000 l oss t o EOG Di sposal  when act i ng as 

EOG Di sposal ' s account ant .   The account ant s do not  appeal  t he 

det er mi nat i on t hat  t he $7, 000 cl ai m sur vi ves summar y j udgment .  

¶12 At  t he c i r cui t  cour t ,  t he account ant s '  mot i on f or  

summar y j udgment  was based on t he pr emi se t hat  t he pl ai nt i f f s 

wer e pr ecl uded as a mat t er  of  l aw f r om r ecover i ng damages 

because t hey l acked st andi ng t o asser t  a c l ai m f or  r el i ef  based 

on al l eged mi sappr opr i at i on f r om EOG Envi r onment al .   As out l i ned 

pr evi ousl y,  t he c i r cui t  cour t  gr ant ed t he account ant s '  summar y 

j udgment  mot i on wi t h t he except i on t hat  EOG Di sposal  coul d 

cont i nue i t s c l ai m so l ong as t he damages wer e not  based on t he 

i ni t i al  mi sappr opr i at i on f r om EOG Envi r onment al ,  i . e. ,  t he 

$7, 000 l oss sur vi ves.   Af t er  hear i ng a mot i on t o r econsi der  by 

t he pl ai nt i f f s,  t he c i r cui t  cour t  conf i r med i t s i ni t i al  summar y 

j udgment  det er mi nat i on.   The ci r cui t  cour t  r easoned t hat  Kr i er  

                                                                                                                                                             
( $33, 445, 000)  ( t he " Pr oj ect ed Ent i t i es Val ue" ) ,  
mul t i pl i ed by [ ]  Kr i er ' s 47. 17% owner shi p per cent age 
( $15, 776, 007) (  .  .  .  ) ;  and ( i i )  t he val ue of  
[ Kr i er ' s]  owner shi p i nt er est  as of  June 30,  2005 i n 
Di sposal  and [ Vi l - Kr i ]  ( $4, 000, 000) (  .  .  .  ) .   The 
di f f er ence bet ween t hese t wo amount s,  $11, 776, 007,  i s 
t he Kr i er  Loss r el at ed t o t he Vi l i one St eal i ng.  

We not e,  however ,  t wo pot ent i al  pr obl ems wi t h t hi s 
cal cul at i on.   Fi r st ,  as di scussed l at er ,  t hese number s ar e i n 
par t  based of f  a separ at e cor por at i on,  EOG Envi r onment al ,  t o 
whi ch Kr i er  no l onger  has any owner shi p or  st ock i nt er est .   
Second,  t o t he ext ent  t hi s cal cul at i on i s appr opr i at e,  Kr i er ' s  
l oss i s l i kel y l ess t han appr oxi mat el y $11 mi l l i on because t hat  
f i gur e r epr esent s hi s i nt er est  i n al l  t hr ee cor por at i ons had 
t hey gr own.   However ,  Kr i er  has an i nt er est  i n onl y t wo of  t he 
t hr ee cor por at i ons.   The $4 mi l l i on f i gur e pr esumabl y r epr esent s 
Kr i er ' s cur r ent  i nt er est  i n t he t wo compani es and not  what  woul d 
have been hi s i nt er est  had no " mi sappr opr i at i ons"  t aken pl ace.  
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coul d not  asser t  a c l ai m f or  damages done t o t he cor por at i ons,  

and EOG Di sposal  and Vi l - Kr i  f ai l ed t o show t hey suf f er ed any 

" di r ect "  damages because of  t he account ant s '  conduct  except  t hat  

EOG Di sposal  showed i t  suf f er ed a $7, 000 l oss due t o t he act i ons  

of  t he account ant .  

¶13 The pl ai nt i f f s appeal ed,  and t he cour t  of  appeal s 

r ever sed t he ci r cui t  cour t ' s  deci s i on and r emanded.   The cour t  

of  appeal s concl uded t hat  " ( 1)  t he t r i al  cour t  f ai l ed t o f ol l ow 

t he st andar d met hodol ogy when i t  det er mi ned t hat  summar y 

j udgment  was appr opr i at e;  ( 2)  account ant s ar e l i abl e f or  al l  

damages t hat  f l ow f r om t hei r  mi sconduct ;  and ( 3)  Kr i er  has 

st andi ng t o r ecover  damages. "  

I I .  STANDARD OF REVI EW 

¶14 " Whet her  t he c i r cui t  cour t  pr oper l y gr ant ed summar y 

j udgment  i s a quest i on of  l aw t hat  t hi s cour t  r evi ews de novo. "  

Schmi dt  v.  N.  St at es Power  Co. ,  2007 WI  136,  ¶24,  305 

Wi s.  2d 538,  742 N. W. 2d 294.   Thi s cour t  appl i es t he same 

st andar ds as t hose used by t he c i r cui t  cour t ,  whi ch ar e set  

f or t h i n Wi s.  St at .  § 802. 08,  i d. ,  but  we benef i t  f r om t he l ower  

cour t s '  anal yses.   Whet her  a par t y has st andi ng pr esent s a 

quest i on of  l aw t hat  we al so r evi ew de novo.   Zel l ner  v.  

Cedar bur g Sch.  Di st . ,  2007 WI  53,  ¶14,  300 Wi s.  2d 290,  731 

N. W. 2d 240.     

I I I .  ANALYSI S 

¶15 I n t hi s appeal ,  t he pl ai nt i f f s ar gue t hat  t he 

def endant  account ant s ar e l i abl e t o t hem because t hey al l egedl y 

f ai l ed t o di scover ,  pr event ,  or  because t hey pl ayed a r ol e i n 



No.  2006AP1573 & 2006AP2290   

 

12 
 

t he mi sappr opr i at i on of  f unds f r om EOG Envi r onment al  by Mi chael  

Vi l i one.   The cr ux of  t he pl ai nt i f f s '  c l ai m f or  damages r el at es 

t o t he f act  t hat  t hey woul d have di scont i nued doi ng busi ness 

wi t h EOG Envi r onment al  had t hey known of  t he mi sappr opr i at i ons.   

The pl ai nt i f f s '  exper t  r ender s an opi ni on r egar di ng t he 

di mi nut i on i n val ue of  t he pl ai nt i f f s '  ent i t i es,  whi ch occur r ed 

post - set t l ement  and af t er  t he account ant s wer e no l onger  t he 

pl ai nt i f f s '  account ant s.   The exper t  opi nes t hat  t he pl ai nt i f f s '  

busi ness decr eased as a r esul t  of  t he mi sappr opr i at i on of  asset s 

f r om EOG Envi r onment al .   The r ecor d r ef l ect s t hat  t he pl ai nt i f f s 

chose t o cont i nue conduct i ng busi ness wi t h EOG Envi r onment al ,  

r egar dl ess of  t he mi sappr opr i at i ons and i t  i s  not  al l eged t hat  

t he account ant s pl ayed any r ol e i n t hat  deci s i on.    

¶16 The account ant s,  on t he ot her  hand,  ar gue t hat  t he 

pl ai nt i f f s l ack st andi ng t o asser t  such cl ai ms f or  r el i ef  

because t he pl ai nt i f f s ar e not  cur r ent  shar ehol der s of  EOG 

Envi r onment al  and al l owi ng such cl ai ms t o pr oceed woul d 

unr easonabl y expand account ant  l i abi l i t y .    

¶17 We agr ee wi t h t he account ant s and t her ef or e r ever se 

t he cour t  of  appeal s '  deci s i on.    

¶18 I n summar y:  The pl ai nt i f f s do not  have st andi ng t o 

asser t  t hese cl ai ms agai nst  t he def endant  f or  at  l east  t hr ee 

r easons.   Fi r st ,  t he pl ai nt i f f s '  c l ai ms ar e i nconsi st ent  wi t h 

t r adi t i onal  cor por at e l aw pr i nci pl es and t he damages sought  ar e 

f ar  beyond t hat  af f or ded t o a pl ai nt i f f  i n a der i vat i ve act i on.   

I n or der  t o i ni t i at e a der i vat i ve act i on,  a pl ai nt i f f  must  be a 

cur r ent  shar ehol der  of  t he subj ect  cor por at i on.   Second,  t he 
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pl ai nt i f f s '  c l ai ms ar e qui t e di st i ngui shabl e f r om account ant  

t hi r d- par t y l i abi l i t y  j ur i spr udence,  whi ch has t r adi t i onal l y 

al l owed cl ai ms f or  t he f or eseeabl e i nj ur i es r esul t i ng f r om t he 

account ant ' s negl i gent  act s,  i . e. ,  t he i nj ur i es t hat  r esul t  when 

a t hi r d par t y t akes act i on based upon r easonabl e r el i ance on 

mi si nf or mat i on pr ovi ded by an account ant .   Thi r d,  t he damages 

cl ai med by t he pl ai nt i f f s do not  cor r espond wi t h t he c l ai ms 

al l eged.  

¶19 Separ at el y,  as di scussed i n sect i on I I I - B,  ¶¶53- 67,  

t he pl ai nt i f f s '  c l ai ms do not  sur vi ve summar y j udgment  because:  

( 1)  assumi ng t he def endant s owed t he pl ai nt i f f s a dut y of  

or di nar y car e,  t hei r  negl i gence cl ai ms,  as di scussed i n ¶¶54- 57,  

of  account i ng negl i gence,  negl i gent  t r ai ni ng and super vi s i on,  

and negl i gent  mi sr epr esent at i on woul d be bar r ed on publ i c pol i cy  

gr ounds;  and ( 2)  as di scussed i n ¶¶58- 67,  t hei r  br each of  

f i duci ar y dut y c l ai m woul d be bar r ed by t he st at ut e of  

l i mi t at i ons and t he pl ai nt i f f s have not  shown any damages t hat  

ar e t i ed t o t hi s c l ai m.     

A.  St andi ng   

¶20 Whi l e an account ant  has a dut y t o hi s or  her  c l i ent  

and may have a dut y t o a t hi r d par t y under  cer t ai n 

c i r cumst ances,  t hat  par t y must  st i l l  have st andi ng t o br i ng an 

act i on.   " ' St andi ng'  i s  a concept  t hat  r est r i ct s access t o 

j udi c i al  r emedy t o t hose who have suf f er ed some i nj ur y because 

of  somet hi ng t hat  someone el se has ei t her  done or  not  done. "   

Thr ee T' s Tr ucki ng v.  Kost ,  2007 WI  App 158,  ¶16,  303 

Wi s.  2d 681,  736 N. W. 2d 239.   The l aw of  st andi ng shoul d be 
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l i ber al l y const r ued,  and as such,  st andi ng i s sat i sf i ed when a 

par t y has a per sonal  st ake i n t he out come.   Ci t y of  Madi son v.  

Town of  Fi t chbur g,  112 Wi s.  2d 224,  228- 30,  332 N. W. 2d 782 

( 1983) .   However ,  t he pl ai nt i f f s must  show t hat  t hey suf f er ed or  

wer e t hr eat ened wi t h an i nj ur y t o an i nt er est  t hat  i s  l egal l y 

pr ot ect abl e.   Chenequa Land Conser vancy,  I nc.  v.  Vi l l .  of  

Har t l and,  2004 WI  App 144,  ¶¶13- 16,  275 Wi s.  2d 533,  685 

N. W. 2d 573.   Bei ng damaged,  however ,  wi t hout  mor e,  does not  

aut omat i cal l y conf er  st andi ng.   The uni ver se of  ent i t i es or  

peopl e who coul d be af f ect ed or  damaged by a cor por at i on t hat  

ceases t o do busi ness i s wi t hout  bounds.   

¶21 I n t hi s case,  t he pl ai nt i f f s asser t  t hat  t hei r  c l ai ms 

ar e v i abl e because t hey ar e not  pr ayi ng f or  damages t o EOG 

Envi r onment al .   Rat her ,  t hey ar e seeki ng damages t o t hei r  

cor por at e ent i t i es and per sonal l y because t he mi sappr opr i at i on 

f r om EOG Envi r onment al  caused a di mi nut i on i n t he val ue of  t hei r  

cor por at i ons——EOG Di sposal  and Vi l - Kr i ——and Kr i er ' s st ock i n 

t hose cor por at i ons.   However ,  t he compl ai nt  al l eges t hat  had 

t hey been pr oper l y i nf or med,  t hey woul d have ceased doi ng 

busi ness wi t h EOG Envi r onment al .   

¶22 Whi l e t he l aw of  st andi ng i s t o be l i ber al l y 

const r ued,  t hi s t heor y of  l i abi l i t y  set  f or t h by t he pl ai nt i f f s 

i s not  r ecogni zed i n Wi sconsi n j ur i spr udence,  and we wi l l  not  

pave t he way f or  such r el i ef  wi t h t oday' s deci s i on because 

cor por at e l aw pr i nci pl es est abl i sh t hat  t he pl ai nt i f f s have no 

st andi ng t o seek t hese damages i n t hi s case.   Thi r d- par t y 

l i abi l i t y  pr ecedent  does not  convey st andi ng t o t he pl ai nt i f f s,  
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and t he damages cl ai med by t he pl ai nt i f f s do not  cor r espond wi t h 

t he c l ai ms al l eged.   Whi l e we cer t ai nl y do not  condone 

account ant  mi sconduct ,  t he pl ai nt i f f s i n t hi s case do not  have 

st andi ng t o br i ng t hese cl ai ms f or  t hese damages.   

1.  Cor por at e l aw pr i nci pl es  

¶23 The pl ai nt i f f s '  ar gument  r egar di ng st andi ng has never  

bef or e been acknowl edged i n Wi sconsi n l aw,  and i f  t he 

pl ai nt i f f s '  c l ai ms wer e t o sur vi ve,  t her e woul d be no st oppi ng 

poi nt  t o l i abi l i t y .   Absent  addi t i onal  f act s t hat  woul d suppor t  

a cor r espondi ng r esponsi bi l i t y ,  separ at e cor por at e ent i t i es do 

not  have st andi ng t o seek t he r el i ef  sought  i n t hi s case.   The 

l ack of  any st oppi ng poi nt  pr ovi des suppor t  f or  t he l ogi c behi nd 

t hese l ongst andi ng cor por at e pr i nci pl es.   I f  t he pl ai nt i f f s '  

c l ai ms wer e t o sur vi ve,  any busi ness coul d sue anot her  

busi ness' s advi sor  whenever  t hat  busi ness advi ce negat i vel y 

af f ect s a pl ai nt i f f ' s  busi ness.   These pl ai nt i f f s do not  have 

st andi ng t o br i ng an act i on f or  damages t o EOG Envi r onment al .   

The f act  t hat  t he pl ai nt i f f s have been af f ect ed by t he 

mi sappr opr i at i ons i s not  enough t o conf er  st andi ng upon t hem t o 

seek t hese damages.   

¶24 I n t hi s case,  each of  t he t hr ee cor por at i ons ar e 

separ at e cor por at e ent i t i es.   Each cor por at i on was speci f i cal l y  

c l assi f i ed:  a C- cor por at i on,  an S- cor por at i on,  or  a l i mi t ed 

l i abi l i t y  company.   See 2 Jay E.  Gr eni g & Nat han A.  Fi shbach,  

Wi sconsi n Pr act i ce Ser i es,  Met hods of  Pr act i ce §§ 50. 10—50. 16 

( 4t h ed.  2004)  ( di scussi ng t he di f f er ence bet ween each t ype of  

cor por at i on and when t o use and not  t o use each ent i t y) .   The 
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pl ai nt i f f s cannot  pi ck and choose when t hey woul d l i ke t o 

oper at e separ at el y and when t hey woul d l i ke t o oper at e as one 

cor por at i on.   Thei r  busi ness' s i nt er dependence does not  bl ur  t he 

ent i t i es '  di st i nct  cor por at e st r uct ur es.  

¶25 A par t i cul ar  t ype of  cor por at i on may be t he pr ef er r ed 

met hod of  doi ng busi ness f or  any number  of  r easons i ncl udi ng t ax 

and l i abi l i t y  i mpl i cat i ons,  see i d.  at  §§ 50. 1,  50. 20—50. 36,  and 

t hese i ndi v i dual s chose t o oper at e a busi ness by cr eat i ng 

separ at e and di s t i nct  cor por at e ent i t i es.   Pr esumabl y,  Kr i er  and 

Mi chael  Vi l i one made a consci ous deci s i on t o cr eat e t hr ee 

di f f er ent  cor por at i ons wi t h di f f er ent  t ypes of  cor por at e 

ent i t i es t o car r y out  t hei r  oper at i ons.   Whi l e t hey l i kel y 

enj oyed cer t ai n advant ages f r om doi ng busi ness as t hr ee separ at e 

cor por at e ent i t i es,  t hey al so ar e bound by t he di sadvant ages of  

f or mi ng separ at e cor por at i ons.   See Ter r y v.  Yancey,  344 F. 2d 

789,  790 ( 4t h Ci r .  1965)  ( st at i ng " wher e an i ndi v i dual  cr eat es a 

cor por at i on as a means of  car r y i ng out  hi s busi ness pur poses he 

may not  i gnor e t he exi st ence of  t he cor por at i on i n or der  t o 

avoi d i t s di sadvant ages" ) .    

¶26 The pl ai nt i f f s essent i al l y  asser t  t hat  because t he 

ent i t i es f unct i on as one over al l  busi ness,  cor por at e pr i nci pl es 

ought  t o be over l ooked i n t he i nt er est  of  j ust i ce.   However ,  

when Kr i er  and Mi chael  Vi l i one wer e j oi nt  owner s of  t he t hr ee 

ent i t i es,  i f  one of  t hei r  cor por at e ent i t i es wer e bei ng sued,  

Kr i er  and Mi chael  Vi l i one woul d not  l i kel y suggest  t hat  t he 

cor por at i ons wer e act ual l y i nt er dependent  such t hat  t he asset s 

of  al l  t hr ee ent i t i es woul d be avai l abl e f or  damages.   I n f act ,  
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i n a busi ness such as wast e di sposal ,  t her e may be del i ber at e 

r easons t o separ at e t he ent i t y t hat  hol ds asset s f r om ot her  

ent i t i es t hat  mi ght  have gr eat er  exposur e t o l i abi l i t y .   One 

cannot  mai nt ai n t he cor por at e st r uct ur e when i t  i nur es t o one' s 

benef i t  and t hen i gnor e t he const r ai nt s of  cor por at e l aw when i t  

does not .   These par t i es f or med separ at e ent i t i es t hat  r emai n 

separ at e ent i t i es.    

¶27 We woul d abandon f undament al  cor por at e l aw pr i nci pl es 

i f  we accept ed t he pl ai nt i f f s '  t heor y of  st andi ng and l i abi l i t y .   

Fl et cher  Cycl opedi a of  t he Law of  Cor por at i ons pr ovi des t hat  a 

cor por at i on does not  " have i ndependent  st andi ng t o sue f or  

i nj ur i es done t o a s i st er  or  subsi di ar y cor por at i on,  despi t e t he 

f act  t hat  t hei r  busi nesses ar e i nt er t wi ned and t he success of  

one i s dependent  on t hat  of  t he ot her . "   1 Wi l l i am Meade 

Fl et cher ,  Fl et cher  Cycl opedi a of  t he Law of  Cor por at i ons § 36 at  

95- 96 ( per m.  ed. ,  r ev.  vol .  2006)  ( c i t i ng Pi ct ur e Lake 

Campgr ound,  I nc.  v.  Hol i day I nns,  I nc. ,  497 F.  Supp.  858 ( E. D.  

Va.  1980) ) .  

¶28 By way of  exampl e,  i n Pi ct ur e Lake,  a s i st er  

cor por at i on of  Pi ct ur e Lake——Fi r st  Management ——al l eged t hat  t he 

act i ons of  Hol i day I nns dest r oyed t he val ue of  Fi r st  Management .   

Pi ct ur e Lake,  497 F.  Supp.  at  860- 61.   Pi ct ur e Lake and Hol i day 

I nns ent er ed i nt o a f r anchi se agr eement  t o devel op a t r avel  

par k.   I d.   Fi r st  Management  owned and l eased t he pr oper t y t o 

Pi ct ur e Lake,  and Pi ct ur e Lake oper at ed t he t r avel  par k 

busi ness.   I d.  at  862.   When Hol i day I nns al l egedl y br eached t he 

l i censi ng agr eement  wi t h Pi ct ur e Lake and di scont i nued 
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devel opment  of  t he t r avel  par k,  Fi r st  Management  ar gued t hat  t he 

ent i t i es '  oper at i ons wer e so i nt er t wi ned t hat  i t ——bei ng a s i st er  

cor por at i on of  Pi ct ur e Lake——shoul d be abl e t o make a c l ai m 

agai nst  Hol i day I nns.   I d.  at  862- 63.   The cour t  concl uded t hat  

Pi ct ur e Lake di d not  have st andi ng t o pur sue i t s c l ai m.   I d.   

Rel y i ng on t he f act  t hat  a choi ce t o cr eat e separ at e ent i t i es 

must  be honor ed,  t he cour t  concl uded:   

Fi r st  Management  has no i ndependent  st andi ng t o sue 
si mpl y because t he busi ness and pr oper t y i nt er est  of  
Fi r st  Management  and Pi ct ur e Lake ar e al l egedl y 
i nt er t wi ned and dependent  upon t he success of  t he 
Tr av- L- Par k syst em.  

To have st andi ng t o sue f or  damages f or  t or t i ous 
i nj ur y t o busi ness or  pr oper t y,  Fi r st  Management  must  
have an i nt er est  i n t he busi ness or  pr oper t y al l egedl y 
i nj ur ed.   I n addi t i on,  j ust  as a st ockhol der  of  a 
cor por at i on has no st andi ng t o sue t hi r d par t i es f or  
wr ongs i nf l i c t ed by t hose t hi r d par t i es upon t he 
busi ness and pr oper t y i nt er est  of  t he cor por at i on,  i t  
i s  evi dent  t hat  Fi r st  Management  has no st andi ng t o 
sue Hol i day I nns f or  wr ongs al l egedl y i nf l i c t ed by 
Hol i day I nns on t he busi ness or  pr oper t y i nt er est  of  
Pi ct ur e Lake.   Mor eover ,  t he Cour t  bel i eves t hat  Fi r st  
Management  has no st andi ng t o sue f or  i nj ur i es 
i nf l i c t ed i ndi r ect l y or  consequent i al l y  upon t he 
busi ness or  pr oper t y i nt er est  of  Fi r st  Management  as a 
r esul t  of  t he al l eged t or t i ous conduct  of  Hol i day I nns 
t owar ds Pi ct ur e Lake.  The par t i es have not  c i t ed and 
t he Cour t  i s  not  awar e of  any aut hor i t y t o t he 
cont r ar y.  

I d.  at  863 ( c i t at i on and f oot not e omi t t ed) .  

¶29 The damages t o EOG Envi r onment al  bel ong t o EOG 

Envi r onment al  and as a r esul t ,  EOG Envi r onment al  or  i t s  

shar ehol der s coul d have made a c l ai m agai nst  t he account ant s.   

However ,  Kr i er ,  as an i ndi v i dual  who i s not  a cur r ent  
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shar ehol der  of  EOG Envi r onment al ,  l acks st andi ng t o f i l e an 

act i on on EOG Envi r onment al ' s  behal f  and even i f  he was a 

cur r ent  shar ehol der ,  hi s st andi ng woul d be i n t he f or m of  a 

der i vat i ve act i on r at her  t han a di r ect  act i on.   

¶30 Had Kr i er ,  when he was a shar ehol der  of  EOG 

Envi r onment al ,  br ought  a der i vat i ve act i on t o r ecover  t he 

cor por at e l oss,  EOG Envi r onment al  woul d have been made whol e i n 

2002.   Had EOG Envi r onment al  been made whol e at  t hat  t i me,  

pl ai nt i f f s '  cur r ent  c l ai ms f or  consequent i al  damage woul d be 

nonexi st ent .   When Kr i er  was st i l l  a shar ehol der  of  EOG 

Envi r onment al ,  he had an oppor t uni t y t o s i gni f i cant l y l i mi t  or  

el i mi nat e t he f ut ur e damages t hat  he now seeks t o r ecover .   

I nst ead he chose t o ent er  i nt o a new busi ness r el at i onshi p and 

now wi shes t o r ecover  f or  t hat  choi ce.  

¶31 I t  i s  l ogi cal  t hen t hat  when mi sappr opr i at i ons f r om a 

cor por at i on occur ,  t he r i ght  of  act i on bel ongs t o t he 

cor por at i on.   See Rose v.  Schant z,  56 Wi s.  2d 222,  229,  201 

N. W. 2d 593 ( 1972)  ( st at i ng t hat  " ' [ r ] i ght s of  act i on accr ui ng t o 

a cor por at i on bel ong t o t he cor por at i on,  and an act i on at  l aw or  

i n equi t y,  cannot  be mai nt ai ned by t he member s as i ndi v i dual s ' "  

( c i t at i on omi t t ed) ) .   At  most ,  even i f  t he account ant  was 

assi st i ng hi s br ot her  wi t h t he mi sappr opr i at i ons f r om EOG 

Envi r onment al ,  Kr i er ' s r i ght  t o r ecover y woul d have t o be as a 

shar ehol der  of  EOG Envi r onment al ,  not  i n hi s own st ead or  as 

anot her  af f ect ed ent i t y.   I d.  ( st at i ng " [ w] her e t he i nj ur y t o 

t he cor por at i on i s t he pr i mar y i nj ur y,  and any i nj ur y t o 

st ockhol der s secondar y,  i t  i s  t he der i vat i ve act i on al one t hat  
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can be br ought  and mai nt ai ned" ) .   Whi l e i t  i s  c l ear  t hat  pr i mar y 

and di r ect  i nj ur y t o a cor por at i on may have a subsequent  i mpact  

on t he val ue of  t he st ockhol der s '  shar es,  t hat  subsequent  i mpact  

i s not  enough t o cr eat e a r i ght  t o br i ng a di r ect ,  r at her  t han 

der i vat i ve,  act i on.   I d.   When money i s bei ng mi sappr opr i at ed or  

st ol en f r om a cor por at i on,  t he damage i s t o t he cor por at i on,  and 

as a r esul t ,  t he appr opr i at e act i on i s a der i vat i ve act i on and 

not  a di r ect  act i on. 13  See 12B Wi l l i am Meade Fl et cher ,  Fl et cher  

                                                 
13 The di ssent  asser t s t hat  we f ai l  t o appl y t he t est  f or  

det er mi ni ng whet her  t he act i on i s di r ect  or  der i vat i ve.   
Hogwash;  when cor por at e f unds ar e mi sappr opr i at ed,  t he i nj ur y t o 
t he cor por at i on i s t he pr i mar y i nj ur y even t hough shar ehol der s 
suf f er  f r om t hose mi sappr opr i at i ons.   I n or der  f or  a shar ehol der  
t o have an i ndependent  c l ai m,  t he i nj ur y must  be " one t o t he 
pl ai nt i f f  as a shar ehol der  as an i ndi v i dual ,  and not  t o t he 
cor por at i on[ ; ]  f or  exampl e,  wher e t he act i on i s based on a 
cont r act  t o whi ch t he shar ehol der  i s a par t y,  or  on a r i ght  
bel ongi ng sever al l y t o t he shar ehol der ,  or  on a f r aud af f ect i ng 
t he shar ehol der  di r ect l y,  or  wher e t her e i s a dut y owed t o t he 
i ndi v i dual  i ndependent  of  t he per son' s st at us as a shar ehol der ,  
i t  i s  an i ndi v i dual  act i on. "   12B Wi l l i am Meade Fl et cher ,  
Fl et cher  Cycl opedi a of  t he Law of  Cor por at i ons § 5911 ( per m.  
ed. ,  r ev.  vol .  2009) .   Ther ef or e,  a der i vat i ve act i on and not  a 
di r ect  act i on i s appr opr i at e i n t hi s case.    



No.  2006AP1573 & 2006AP2290   

 

21 
 

Cycl opedi a of  t he Law of  Cor por at i ons §§ 5911,  5913,  5924 ( per m.  

ed. ,  r ev.  vol .  2009)  ( asser t i ng t hat  gener al l y mi sappr opr i at i on,  

wast e,  and mi smanagement  onl y gi ve r i se t o der i vat i ve act i ons) ;  

but  see i d. ,  § 5924. 10 ( asser t i ng t hat  some cour t s may al l ow a 

di r ect  act i on wher e pl ai nt i f f  and def endant  ar e bot h 50% 

shar ehol der s) .  

¶32 I n t hi s case,  however ,  Kr i er  can no l onger  even br i ng 

a der i vat i ve act i on based on t he mi sappr opr i at i ons f r om EOG 

Envi r onment al  because he i s no l onger  a shar ehol der  i n EOG 

Envi r onment al .   See Wi s.  St at .  §§ 180. 0103,  180. 0741.   

" ' Shar ehol der '  means t he per son i n whose name shar es ar e 

r egi st er ed i n t he r ecor ds of  a cor por at i on or  t he benef i c i al  

owner  of  shar es t o t he ext ent  of  t he r i ght s gr ant ed by a nomi nee 

cer t i f i cat e on f i l e wi t h a cor por at i on. "   Wi s.  St at .  § 180. 0103.   

Ther ef or e,  t o have st andi ng pur suant  t o Wi s.  St at .  § 180. 0741,  

                                                                                                                                                             
The di ssent  al so asser t s t hi s  case i s i nconsi st ent  wi t h 

Not z v.  Ever et t  Smi t h Gr oup,  Lt d. ,  2009 WI  30,  ¶27 __ Wi s.  2d 
__,  764 N. W. 2d 904,  because,  i n Not z,  t hi s cour t  concl uded t hat  
a pl ai nt i f f  coul d br i ng a di r ect  act i on when a const r uct i ve 
di v i dend was di st r i but ed t o onl y some shar ehol der s and not  
ot her s.   Our  deci s i on i s not  i nconsi st ent  wi t h Not z because 
act i ng shar ehol der s have a r i ght  t o di v i dends pai d on a pr o r at a 
basi s equi val ent  t o t hei r  owner shi p of  cor por at e st ock.   
Embezzl ement ,  however ,  i s  di st i ngui shabl e f r om a di v i dend.   An 
i nj ur y f r om not  r ecei v i ng a di v i dend i s t o t he shar ehol der .   The 
i nj ur y f r om t he embezzl ement  i s t o t he cor por at i on.   A 
mi sappr opr i at i on i s not  a const r uct i ve di v i dend.   Ther ef or e,  
t hi s case i s unl i ke Not z or  Jor gensen v.  Wat er  Wor ks,  I nc. ,  2001 
WI  App 135,  246 Wi s.  2d 614,  630 N. W. 2d 230,  wher e pl ai nt i f f s 
di d not  r ecei ve t hei r  di v i dends or  pr o r at a cash f l ow t o whi ch 
t hey wer e ent i t l ed.   Her e t he i nj ur y i s t o t he cor por at i on.     
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one must  be a cur r ent  shar ehol der  t o i ni t i at e a c l ai m on behal f  

of  t he cor por at i on. 14     

¶33 I f  t he pl ai nt i f f s '  t heor y wer e t o sur vi ve and t hey 

wer e al l owed t o br i ng a c l ai m f or  damages t o t hei r  ent i t i es 

because of  a mi sappr opr i at i on t o a separ at e ent i t y t o whi ch t hey 

have no st at us as shar ehol der ,  t hey woul d be pl aced i n a bet t er  

posi t i on t han a shar ehol der  of  t he v i c t i m cor por at i on.   

Cer t ai nl y a shar ehol der  of  t he v i ct i m cor por at i on shoul d not  be 

pl aced i n an i nf er i or  st at us t o t hi r d- par t y ent i t i es t hat  wer e 

af f ect ed by t he mi sappr opr i at i on.   We know t hat  a shar ehol der  

does not  have t he r i ght  t o pur sue t hose i ndi v i dual  damages f or  

t he af f ect  of  wr ongdoi ng t o a cor por at i on.   Rose,  56 Wi s.  2d at  

229.   I n f act ,  t he shar ehol der  woul d onl y have st at us of  a 

der i vat i ve nat ur e t o br i ng act i on on behal f  of  t he cor por at i on.   

I d.   Under  t he t heor y advanced by t he pl ai nt i f f s,  we woul d 

act ual l y be pl aci ng a shar ehol der  who i s di r ect l y af f ect ed by 

t he mi sappr opr i at i on i n a f ar  i nf er i or  posi t i on t o pl ai nt i f f s 

who ar e consequent i al l y  af f ect ed.   Si nce a shar ehol der  l acks 

                                                 
14 See Por t noy v.  Kawecki  Ber yl co I ndus. ,  I nc. ,  607 F. 2d 

765,  767 ( 7t h Ci r .  1979)  ( i nt er pr et i ng s i mi l ar  Feder al  Rul e of  
Ci v i l  Pr ocedur e 23. 1,  Der i vat i ve Act i ons,  i n a l i ke manner  and 
st at i ng t hat  t he under l y i ng r at i onal e i s t hat  " because a 
shar ehol der  wi l l  r ecei ve at  l east  an i ndi r ect  benef i t  ( i n t er ms 
of  i ncr eased shar ehol der  equi t y)  f r om any cor por at e r ecover y,  he 
has an adequat e i nt er est  i n v i gor ousl y l i t i gat i ng t he c l ai m.   A 
non- shar ehol der  or  one who l oses hi s shar ehol der  i nt er est  dur i ng 
t he cour se of  t he l i t i gat i on may l ose any i ncent i ve t o pur sue 
t he l i t i gat i on adequat el y" ) .   Thi s does not  addr ess,  however ,  
whet her  one who once was a shar ehol der  and i ni t i at ed a l awsui t  
whi l e bei ng a shar ehol der  can cont i nue t hat  l awsui t  when he or  
she i s no l onger  a shar ehol der .   
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st andi ng t o make a di r ect  c l ai m f or  such damages,  i d. ,  i t  

f ol l ows t hat  a di st i nct  ent i t y woul d not  have gr eat er  st andi ng 

t han t he shar ehol der .     

¶34 Because Kr i er  i s  a shar ehol der  of  EOG Di sposal  and 

Vi l - Kr i ,  he may be abl e t o br i ng a der i vat i ve act i on agai nst  t he 

account ant  f or  t he account ant s '  f ai l ur es wi t h r egar d t o Mi chael  

Vi l i one' s mi sappr opr i at i ons f r om EOG Di sposal  or  Vi l - Kr i .   Rose,  

56 Wi s.  2d at  229;  see Wi s.  St at .  §§ 180. 0103,  180. 0741.   

However ,  t hat  st andi ng i s di st i nct  f r om Kr i er ' s st andi ng t o 

br i ng an act i on f or  such i nj ur y t o EOG Envi r onment al ,  and Kr i er  

cannot  now seek damages f r om t he account ant s because act i on wi t h 

r espect  t o a separ at e cor por at i on has caused hi s busi ness t o be 

l ess l ucr at i ve.   I n shor t ,  t he asset s of  a cor por at i on bel ong t o 

t hat  cor por at i on.   Rose,  56 Wi s.  2d at  229.   Kr i er  r el i nqui shed 

any r i ght  t o t he asset s of  EOG Envi r onment al  or  any such 

der i vat i ve c l ai m when he r el i nqui shed hi s owner shi p i n t hat  

cor por at i on t wo year s pr evi ous wi t h knowl edge t hat  t he asset s of  

EOG Envi r onment al  had been depl et ed.   I t  st r et ches t he bounds of  

i magi nat i on t o concl ude t hat  one who has no r i ght  t o sue on 

behal f  of  t he cor por at i on can t hen mai nt ai n a l awsui t  based upon 

a s i st er  cor por at i on' s di mi nut i on i n val ue because a 

mi sappr opr i at i on t o t he separ at e cor por at i on af f ect ed anot her  

busi ness.  

2.  Thi r d- par t y l i abi l i t y  

¶35 The pl ai nt i f f s f ai l  t o pr ovi de t he cour t  wi t h any 

t hi r d- par t y l i abi l i t y  aut hor i t y t hat  woul d l ead us t o r ecogni ze 

t hat  t hey have st andi ng t o pur sue t hese cl ai ms f or  t hese 
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damages.   The pl ai nt i f f s f ai l  t o set  f or t h any case t hat  goes so 

f ar  as t o l et  Cor por at i on X f i l e an act i on agai nst  Cor por at i on 

Y' s account ant  f or  t he account ant ' s f ai l ur es wi t h r egar d t o t he 

wor k he per f or med f or  Cor por at i on Y sol el y because t he f i nanci al  

pr obl ems of  Cor por at i on Y caused l ess gr owt h i n t he val ue of  

Cor por at i on X.   The pl ai nt i f f s '  c l ai ms f al l  shor t  of  showi ng a 

br each of  an i ndependent  dut y t hat  t he account ant  owed t o t hem 

and how t hese damages r esul t ed f r om t hat  br each.   The 

pl ai nt i f f s '  c l ai ms pai nt  wi t h t oo br oad of  a br ush.  

¶36 The t r i al  cour t  apt l y i l l ust r at ed t he f l aw of  appl y i ng 

t hi r d- par t y l i abi l i t y  t o t he case at  i ssue and how t hat  t heor y 

woul d expand l i abi l i t y .   The t r i al  cour t  out l i ned t hat  i f  

someone was st eal i ng f r om a car - seat  maker  t hat  suppl i ed Gener al  

Mot or s and t he t hef t s r esul t ed i n Gener al  Mot or s bei ng unabl e t o 

pay bi l l s  because i t  coul d not  make car s wi t hout  seat s,  under  

t he pl ai nt i f f s '  t heor y,  Gener al  Mot or s coul d br i ng an act i on 

agai nst  t he car - seat  maker ' s account ant ——who i s al so Gener al  

Mot or s '  account ant ——f or  hi s f ai l ur es.   Thi s hypot het i cal  

i l l ust r at es t he absur di t y of  t he pl ai nt i f f s '  ar gument .   I f  t he 

pl ai nt i f f s '  t heor y pr evai l ed,  t her e woul d be no l i mi t  t o t he 

k i nds of  c l ai ms t hat  ot her  per sons who have a " r el at i onshi p"  

wi t h a cor por at i on coul d br i ng,  and t hus,  avai l abl e c l ai ms f or  

r el i ef  woul d onl y be l i mi t ed by one' s i magi nat i on.  

¶37 The ext ent  t o whi ch an account ant  can be hel d l i abl e 

t o a t hi r d par t y  has been addr essed by Wi sconsi n l aw i n Ci t i zens  

St at e Bank v.  Ti mm,  Schmi dt  & Co. ,  S. C. ,  113 Wi s.  2d 376,  335 

N. W. 2d 361 ( 1983)  and Chevr on Chemi cal  Co.  v.  Del oi t t e & Touche,  
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168 Wi s.  2d 323,  483 N. W. 2d 314 ( Ct .  App.  1992) ,  but  t he f act s 

bef or e t hi s cour t  her e ar e di s t i ngui shabl e f r om t he f act s of  

t hose cases.   The nexus i n t hose cases bet ween t he account ant ' s 

act s and t he r esul t ant  damages have a sound basi s i n l aw and 

f act ,  but  t o ext end such t hi r d- par t y j ur i spr udence t o t he f act s  

of  t hi s case woul d r un af oul  of  t hose l ogi cal  pr i nci pl es and 

open t he f l oodgat es t o l i t i gat i on.   Thi s l ogi c st ands consi st ent  

wi t h Wi sconsi n' s adopt i on of  t he mi nor i t y v i ewpoi nt  of  Pal sgr af  

v.  Long I s l and Rai l r oad Co. ,  162 N. E.  99 ( N. Y.  1928)  ( Andr ews,  

J. ,  di ssent i ng)  and our  pr ecedent  t hat  t her e can al so be a l i mi t  

t o t he scope of  a dut y and t o when and wher e t hat  dut y may 

ar i se. 15   

¶38 The pl ai nt i f f s,  r el y i ng on Ci t i zens and Chevr on i n an 

at t empt  t o show st andi ng,  ar gue t hat  t hei r  t hi r d- par t y l i abi l i t y  

                                                 
15 See Baumei st er  v.  Aut omat ed Pr ods. ,  I nc. ,  2004 WI  148,  

¶¶18- 21,  277 Wi s.  2d 21,  690 N. W. 2d 1 ( concl udi ng t hat  t he 
ar chi t ect  di d not  have a dut y  t o super vi se t he const r uct i on of  a 
chur ch because t he ar chi t ect ' s cont r act  st at ed he had no 
r esponsi bi l i t y  f or  const r uct i on of  t he chur ch) ;  Hat l eber g v.  
Nor west  Bank Wi s. ,  2005 WI  109,  ¶¶19- 25,  283 Wi s.  2d 234,  700 
N. W. 2d 15 ( concl udi ng t hat  a t r ust ee of  a bank di d not  have a 
dut y t o r evi ew a t r ust  document  t o ascer t ai n whet her  i t  wor ked 
f or  t he st at ed pur pose of  t he t r ust ) ;  Hoi da,  I nc.  v.  M&I  
Mi dst at e Bank,  2006 WI  69,  ¶¶31- 40,  291 Wi s.  2d 283,  717 N. W. 2d 
17 ( concl udi ng t hat  t he dut y of  or di nar y car e f or  t he bank di d 
not  i ncl ude r esponsi bi l i t y  f or  subcont r act or ' s payment s because 
t he l ender ' s cont r act  sai d t he l ender  had no r esponsi bi l i t y  wi t h 
r egar d t o payi ng t he subcont r act or s or  wi t h obt ai ni ng 
subcont r act i ng l i en wai ver s) ;  Ni chol s v.  Pr ogr essi ve N.  I ns.  
Co. ,  2008 WI  20,  ¶47,  308 Wi s.  2d 17,  746 N. W. 2d 220 ( st at i ng 
" [ w] hi l e l i abi l i t y  has been l i mi t ed i n a negl i gence case based 
on t he absence of  a dut y,  l i abi l i t y  i n t he vast  maj or i t y of  
negl i gence cases i n Wi sconsi n i s gui ded,  when det er mi ni ng 
whet her  t o l i mi t  l i abi l i t y ,  by consi der at i on of  publ i c pol i cy 
f act or s" ) .    
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c l ai ms ar e f i r ml y r oot ed i n Wi sconsi n l aw.   However ,  whi l e 

t hi r d- par t y l i abi l i t y  i s  r ecogni zed i n Wi sconsi n,  t he cases 

ci t ed by t he pl ai nt i f f s ar e di st i ngui shabl e f r om t he al l egat i ons 

and t he pr oof  of  damages i n t he case at  i ssue.   I n t hi s  case,  

t he pl ai nt i f f s do not  al l ege or  show any damages based upon 

det r i ment al  r el i ance on i nf or mat i on pr ovi ded by t he account ant s  

l i ke i n Ci t i zens and Chevr on.   

¶39 I n Ci t i zens,  t he Ti mm account i ng f i r m pr epar ed 

f i nanci al  st at ement s and an opi ni on l et t er  f or  Cl i nt onvi l l e Fi r e 

Appar at us,  I nc. ,  t o use i n obt ai ni ng a l oan.   Ti mm r epr esent ed 

t hat  " t he f i nanci al  st at ement s f ai r l y  pr esent ed t he f i nanci al  

condi t i on of  [ Cl i nt onvi l l e Fi r e Appar at us]  and t hat  t he 

st at ement s wer e pr epar ed i n accor dance wi t h gener al l y accept ed 

account i ng pr i nci pl es. "   Ci t i zens,  113 Wi s.  2d at  378.   Based on 

t hose document s,  Ci t i zens Bank l oaned Cl i nt onvi l l e Fi r e 

Appar at us appr oxi mat el y $380, 000 bet ween 1975 and 1976.   I d.  at  

378- 81.   I n 1976,  Ti mm di scover ed t hat  t he 1974 and 1975 

f i nanci al  st at ement s cont ai ned a number  of  mat er i al  er r or s 

t ot al i ng over  $400, 000.   I d.  at  378.   Once t he er r or s wer e 

cor r ect ed,  Ci t i zens Bank cal l ed i t s l oans due,  and as a r esul t ,  

Cl i nt onvi l l e Fi r e Appar at us went  i nt o r ecei ver shi p and was 

l i qui dat ed and di ssol ved.   I d.  at  378- 79.   Because Ci t i zens Bank 

had l oaned t hose amount s i n r el i ance on t he account ant ' s wor k,  

Ci t i zens Bank f i l ed an act i on agai nst  Ti mm f or  mal pr act i ce.   I d.  

at  379- 81.   Ci t i zens Bank sought  damages f or  t he unpai d amount s 

due on i t s l oans t o Cl i nt onvi l l e Fi r e Appar at us.   I d.  at  379.  
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¶40 Thi s cour t  det er mi ned t hat  pr i v i t y of  cont r act  was not  

r equi r ed i n or der  f or  t he account ant  t o be l i abl e t o a t hi r d 

par t y and i nst ead concl uded t hat  accept ed pr i nci pl es of  

Wi sconsi n negl i gence l aw shoul d gover n.   I d.  at  386.   I n 

Ci t i zens,  t he account ant  pr epar ed t he document s wi t h c l i ent  

appr oval  as t o di scl osur e and knowi ng t hat  t he bank woul d r el y 

on t he document s i n or der  t o make l oan deci s i ons.   Ther ef or e,  i t  

s t ands t o r eason t hat  t he account ant  coul d r easonabl y ant i c i pat e 

l i abi l i t y  f or  t hat  mal pr act i ce.   I d.  at  388.  

¶41 Si mi l ar l y,  i n Chevr on t he cour t  of  appeal s appl i ed 

t hi s same l ogi c  when assessi ng t hi r d- par t y l i abi l i t y  of  an 

account ant .   I n Chevr on,  t he Amer i can Fuel  & Suppl y Co. ,  I nc.  

hi r ed Del oi t t e t o i ndependent l y audi t  Amer i can Fuel .   Chevr on,  

168 Wi s.  2d at  327- 28.   As a par t  of  t hat  audi t ,  Del oi t t e 

pr epar ed a r epor t  of  Amer i can Fuel ' s f i nanci al  st at ement s.   

Amer i can Fuel  di st r i but ed copi es of  t he r epor t s t o i t s  

cr edi t or s,  one of  whi ch was Chevr on.   I d.  at  328.   I n ear l y 

1986,  Del oi t t e di scover ed t hat  t he audi t  was i n er r or  due t o 

Amer i can Fuel ' s " r ebi l l i ng"  pr act i ce.   I d.   Because of  t he 

er r or ,  Amer i can Fuel ' s f i nanci al  st at ement s r ef l ect ed i t  maki ng 

a pr of i t  when i n r eal i t y i t  was oper at i ng at  a def i c i t .   I d.   

However ,  bef or e t hat  er r or  was di scover ed,  Chevr on r el i ed upon 

t he 1985 f i nanci al  st at ement s i n i t s deci s i ons t o ext end cr edi t  

t o Amer i can Fuel  f or  cer t ai n pur chases.   I d.   When Del oi t t e 

di scover ed t he i ncor r ect  audi t  r epor t ,  i t  ur ged Amer i can Fuel  t o 

r ecal l  t he r epor t ,  but  Amer i can Fuel  r ef used.   I d.   When 

Del oi t t e i ndi cat ed i t s i nt ent  t o wi t hdr aw t he audi t  and advi se 
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any ent i t y r el y i ng upon i t ,  Amer i can Fuel  t hr eat ened l egal  

act i on agai nst  Del oi t t e because such di scl osur e woul d br each 

Del oi t t e' s dut y t o Amer i can Fuel .   I d.  at  328- 29.   Amer i can Fuel  

f i l ed f or  bankr upt cy on Apr i l  23,  1987,  and i n 1989,  Chevr on 

f i l ed an act i on agai nst  Del oi t t e al l egi ng bot h negl i gence i n t he 

audi t  and mi sr epr esent at i on based upon Del oi t t e' s f ai l ur e t o 

not i f y Chevr on of  t he wi t hdr awn r epor t .   I d.  at  329.   Chevr on 

sought  t o r ecover  f r om Del oi t t e t he amount s due f r om Amer i can 

Fuel  and i nt er est  as a r esul t  of  Chevr on r el y i ng on t he 

account ant ' s wor k t o ext end cr edi t  t o Amer i can Fuel .   I d.  at  

341- 42.    

¶42 Because t he account ant  pr epar ed t he st at ement s i n 

Chevr on,  knowi ng t hat  a t hi r d par t y woul d r el y upon t hem,  and 

t he t hi r d par t y t ook act i on based on t hose f i nanci al  st at ement s 

t o t hei r  speci f i c  det r i ment ,  t he account ant  coul d be hel d 

r esponsi bl e on t he basi s of  t hi r d- par t y l i abi l i t y .   I d.  at  334-

35.  

¶43 Ci t i zens and Chevr on pr ovi de si gni f i cant  gui dance 

r egar di ng t hi r d- par t y l i abi l i t y  of  an account ant .   Whi l e pr i v i t y  

of  cont r act  i s  not  r equi r ed f or  an account ant  t o be l i abl e t o a 

t hi r d par t y,  t hese cases demonst r at e t he k i nd of  f or eseeabl e 

r el i ance t o one' s det r i ment  t hat  can r easonabl y cr eat e a t hi r d-

par t y cause of  act i on agai nst  an account ant .   I n bot h Ci t i zens 

and Chevr on,  t he account ant ,  t he t hi r d par t y,  and t he 

account ant ' s c l i ent  f or med a " t r i angul ar - r el at i onshi p. "   The 

cl i ent  r el i ed on t he t hi r d par t y t o r ecei ve a l oan,  and t he 

t hi r d par t y r el i ed on t he account ant ' s document at i on t o 
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det er mi ne whet her  t o l oan t he money.   I n Ci t i zens and Chevr on,  

t he account ant ,  t he c l i ent ,  and t he bank or  cr edi t or  wer e al l  

awar e of  t he f act  t hat  t he st at ement s wer e pr epar ed f or  t he bank  

or  cr edi t or  t o r evi ew and t hat  based upon t hat  i nf or mat i on,  t he 

bank or  cr edi t or  woul d deci de whet her  t o l oan money or  ext end 

cr edi t .   As a r esul t ,  t he account ant  coul d r easonabl y be hel d 

l i abl e t o t hat  t hi r d par t y f or  hi s or  her  mal pr act i ce.     

¶44 I n or der  f or  an account ant  t o bear  r esponsi bi l i t y  t o a 

t hi r d par t y,  t he t hi r d par t y must  have done somet hi ng t o i t s 

det r i ment  based upon t he account ant ' s i nf or mat i on.   Her e,  t her e 

i s no such cl ai m t hat  t he pl ai nt i f f s t ook act i on i n r el i ance on 

i nf or mat i on pr ovi ded by t he account ant s.   The pl ai nt i f f s do not  

c l ai m t hat  t hey r el i ed on t he account ant s '  i naccur at e wor k 

pr oduct  and as a r esul t ,  l oaned money t o t he ot her  cor por at i ons 

or  t ook act i on t o t hei r  det r i ment .    

¶45 Unl i ke Ci t i zens or  Chevr on,  t he pl ai nt i f f s do not  make 

cl ai m f or  a speci f i c  l oss t hat  was caused by t hei r  r el y i ng on 

t he account ant s '  mi si nf or mat i on.   At  most ,  t he pl ai nt i f f s asser t  

t hat  t he account ant s,  Mi chael  Vi l i one,  and Kr i er  at t ended a 

meet i ng i n Januar y of  1999 wher e Kr i er  i nqui r ed about  t he st at e 

of  t he " ent er pr i se, "  but  t hat  t he account ant s di d not  i nf or m 

Kr i er  at  t hat  t i me about  t he mi sappr opr i at i ons and i nst ead t ol d 

Kr i er  t hat  t he cor por at i ons wer e not  wor t h anyt hi ng.   The 

pl ai nt i f f s '  c l ai ms and damages her e,  however ,  do not  r el at e t o 

any l oss caused t o t hem by t he account ant s '  st at ement s at  t hi s 

meet i ng.   They do not  al l ege damages based on act i on t hat  t hey 

t ook because of  t he account ant s '  st at ement s.   The account ant s '  
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st at ement s i n t hi s meet i ng do not  t et her  t o quant i f i abl e damages 

al l eged her e by t he pl ai nt i f f s.    

¶46 The case bef or e t he cour t  i s  di st i ngui shabl e f r om 

Ci t i zens and Chevr on,  and i t  does not  r emedy t he pl ai nt i f f s '  

pr obl em t hat  t he damages ar e t o EOG Envi r onment al .   At  most ,  t he 

pl ai nt i f f s '  pr oof  shows t hat  t he val ue of  EOG Di sposal  and Vi l -

Kr i  was di mi ni shed because of  t he mi sappr opr i at i ons f r om EOG 

Envi r onment al ,  and as a r esul t ,  EOG Di sposal  was not  abl e t o 

expand i t s f aci l i t i es.   As s t at ed pr evi ousl y,  however ,  t he 

pl ai nt i f f s '  c l ai ms agai nst  t he account ant s f or  di mi ni shed val ue 

ar e not  v i abl e under  t he f act s of  t hi s case.   The pl ai nt i f f s '  

c l ai ms and t he f ut ur e consequent i al  damages t hey seek ar e f ar  

r emoved f r om t he f act s of  Chevr on or  Ci t i zens.    

3.  Damages 

¶47 The par t i es spend a s i gni f i cant  amount  of  t i me ar gui ng 

over  t he damages cal cul at i on made by t he pl ai nt i f f s '  exper t .   

Whi l e t he cal cul at i on i s cer t ai nl y quest i onabl e,  we have ot her  

concer ns r egar di ng t he damages sought  by t he pl ai nt i f f s.  

¶48 Fi r st ,  t he exper t ' s  cal cul at i on of  damages i s  based 

upon f ut ur e,  consequent i al  damages post - set t l ement  of  t he 

mi sappr opr i at i on c l ai m.   The or i gi nat i on of  t he damage 

cal cul at i on i s r emot el y based upon t he al l eged mi sappr opr i at i on 

of  f unds f r om EOG Envi r onment al .   The pl ai nt i f f s '  compl ai nt  

al l eges t hat  t hey woul d have ceased t o do busi ness wi t h EOG 

Envi r onment al  had t hey known of  t he mi sappr opr i at i ons.   However ,  

t he exper t ' s  cal cul at i ons do not  suppor t  t hat  al l egat i on.    
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¶49 Second,  t he pl ai nt i f f s asser t  t hat  had t hey known 

about  t he mi sappr opr i at i ons t hey woul d have ceased doi ng 

busi ness wi t h EOG Envi r onment al  and t hus l i mi t ed t hei r  pot ent i al  

damages.   However ,  t hi s asser t i on i s di s i ngenuous because t he 

pl ai nt i f f s vol unt ar i l y  cont i nued t o do busi ness wi t h EOG 

Envi r onment al  even t hough t he pl ai nt i f f s c l ai m t hat  t hey woul d 

have ended t he busi ness r el at i onshi p.   Af t er  l ear ni ng of  t he 

mi sappr opr i at i ons and f i l i ng sui t  agai nst  Mi chael  Vi l i one,  Kr i er  

set t l ed hi s c l ai ms wi t h Mi chael  Vi l i one.   As par t  of  t hat  

set t l ement  agr eement ,  Kr i er  chose t o r el i nqui sh al l  st at us as a 

shar ehol der ,  not  f i l e an act i on whi l e he was a shar ehol der ,  and 

i nst ead agr eed t o cont i nue a busi ness r el at i onshi p wi t h Mi chael  

Vi l i one' s cor por at i on——a separ at e cor por at e ent i t y——f or  t wo 

year s.   I t  i s  not  al l eged t hat  t he account ant s had any r ol e i n 

t hat  deci s i on t o cont i nue doi ng busi ness t oget her .    

¶50 Addi t i onal l y,  despi t e knowi ng of  t he mi sappr opr i at i ons 

and even cont empl at i ng maki ng cl ai ms agai nst  t he account ant s 

ar ound t he t i me of  t he set t l ement  agr eement ,  Kr i er  di d not  br i ng 

any cl ai ms agai nst  t he account ant  at  t hat  t i me.   Rat her ,  t wo 

year s af t er  r el i nqui shi ng al l  st at us as a shar ehol der ,  he f i l ed 

t hi s l awsui t  agai nst  t he account ant s f or  unr eal i zed busi ness 

gr owt h t o hi s separ at e cor por at e ent i t i es.    

¶51 I n summar y,  t he pl ai nt i f f s knew of  t he al l eged 

mi sappr opr i at i ons i n 2002;  t hey f i l ed a l awsui t  f or  t hat  al l eged 

wr ongdoi ng,  but  onl y agai nst  t he ot her  shar ehol der .   Kr i er  di d 

not  seek r el i ef  f or  EOG Envi r onment al  by der i vat i ve c l ai m;  t he 

r ecor d i ndi cat es t hat  t he pl ai nt i f f s cont empl at ed maki ng a c l ai m 
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agai nst  t he account ant s i n t he 2002 l awsui t  but  di d not .   The 

pl ai nt i f f s cont i nued t o do busi ness wi t h t he al l eged wr ongdoer  

f or  anot her  t wo year s post - set t l ement  and now cl ai m t hat  t hey 

woul d have ceased t o do busi ness wi t h t hat  cor por at i on had t he 

account ant s t ol d t hem of  t he mi sappr opr i at i ons;  and,  t he damages 

t he pl ai nt i f f s seek r el at e t o t he t wo- year  t i me per i od when t hey 

cont i nued t o do busi ness post - set t l ement .    

¶52 Si mpl y st at ed,  t he pl ai nt i f f s '  c l ai ms f or  f ut ur e 

consequent i al  damages f ai l  cons i der i ng t he al l egat i ons of  t he 

compl ai nt .   The pl ai nt i f f s c l ai m t hat  t hey woul d have ceased 

doi ng busi ness wi t h EOG Envi r onment al  had t hey known of  t he 

mi sappr opr i at i ons and t hat  t he account ant s shi r ked t hei r  

r esponsi bi l i t y  i n not  war ni ng t hem of  t he mi sappr opr i at i ons.   

However ,  t he pl ai nt i f f s cont r act ed t o do bus i ness wi t h EOG 

Envi r onment al  f or  t wo year s af t er  knowi ng about  t he 

mi sappr opr i at i ons.   Now t hey wi sh t o r ecover  f r om anot her  f or  

t hat  knowi ng and vol unt ar y choi ce.  

B.  Pl ai nt i f f s '  c l ai ms ar e not  ot her wi se vi abl e 

¶53 Separ at el y,  t he pl ai nt i f f s '  c l ai ms woul d not  sur vi ve 

summar y j udgment  f or  t he f ol l owi ng r easons:  Fi r st ,  t he 

negl i gence cl ai ms i n t hi s case coul d al so be pr ecl uded on publ i c 

pol i cy gr ounds.   Second,  t he pl ai nt i f f s '  br each of  f i duci ar y 

dut y c l ai m i s bar r ed by t he st at ut e of  l i mi t at i ons and t he 

pl ai nt i f f s '  damages ar e not  t i ed t o t hi s c l ai m.    

1.  Negl i gence cl ai ms  

¶54 Asi de f r om t he r easons set  f or t h t hus f ar ,  t he 

pl ai nt i f f s '  c l ai ms coul d al so be pr ecl uded on publ i c pol i cy 
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gr ounds.   Despi t e t hat  " a pl ai nt i f f  adequat el y est abl i shes al l  

f our  el ement s of  a common- l aw negl i gence cl ai m,  Wi sconsi n cour t s  

have ' r eser ved t he r i ght  t o deny t he exi st ence of  a negl i gence 

cl ai m based on publ i c pol i cy r easons .  .  .  . ' "   Ni chol s v.  

Pr ogr essi ve N.  I ns.  Co. ,  2008 WI  20,  ¶19,  308 Wi s.  2d 17,  746 

N. W. 2d 220 ( c i t i ng Hoi da,  I nc.  v .  M&I  Mi dst at e Bank,  2006 WI  69,  

¶24,  291 Wi s.  2d 283,  717 N. W. 2d 17) .   The r el evant  f act or s t o 

be consi der ed ar e as f ol l ows:  " ( 1)  t he i nj ur y i s  t oo r emot e f r om 

t he negl i gence;  ( 2)  t he r ecover y i s whol l y out  of  pr opor t i on t o 

t he cul pabi l i t y  of  t he negl i gent  t or t - f easor ;  ( 3)  t he har m 

caused i s hi ghl y ext r aor di nar y gi ven t he negl i gent  act ;  ( 4)  

r ecover y woul d pl ace t oo unr easonabl e a bur den on t he negl i gent  

t or t - f easor ;  ( 5)  r ecover y woul d be t oo l i kel y t o open t he way t o 

f r audul ent  c l ai ms;  and ( 6)  r ecover y woul d ent er  i nt o a f i el d 

t hat  has no sensi bl e or  j ust  st oppi ng poi nt . "   Hoi da,  291 

Wi s.  2d 283,  ¶41,  ( c i t at i ons and i nt er nal  quot at i ons omi t t ed) .    

¶55 Publ i c pol i cy i s t her ef or e anot her  basi s f or  

pr ecl udi ng t he pl ai nt i f f s '  c l ai ms.   Fi r st ,  as we di scussed above 

wi t h r egar d t o t hi s case,  t her e woul d be no sensi bl e or  j ust  

st oppi ng poi nt  i f  t he pl ai nt i f f s '  c l ai ms pr evai l ed.   I f  t he 

pl ai nt i f f s '  c l ai ms wer e t o sur vi ve,  any busi ness coul d sue 

anot her  busi ness' s advi sor  whenever  t hat  busi ness advi ce 

negat i vel y af f ect s t he pl ai nt i f f s '  busi ness,  even i f  t he 

pl ai nt i f f  chooses t o r emai n i n busi ness wi t h t he wr ongdoer .   I n 

ot her  wor ds,  t he pl ai nt i f f s '  c l ai ms assume t hat  t hey have a 

r i ght  t o r equi r e a separ at e ent i t y t o cont i nue t o do busi ness i n 

a manner  t hat  benef i t s t hem and t hat  a busi ness advi sor  of  t hat  
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ent i t y has a dut y t o keep t hem abr east  of  t hat  ot her  ent i t i es '  

wel l bei ng.   The pl ai nt i f f s '  t heor y woul d open t he f l oodgat es t o 

l i t i gat i on.    

¶56 Second,  t he damages sought  by t he pl ai nt i f f s woul d 

have no sensi bl e st oppi ng poi nt .   Had t he par t i es deci ded t o do 

busi ness f or  f our  year s i nst ead of  t wo,  woul d t hey be ent i t l ed 

t o t wi ce as much i n damages?  Mor eover ,  i f  t he pl ai nt i f f s '  

t heor y sur vi ved,  an account ant  coul d be subj ect ed t o payi ng 

endl ess damages t o mul t i pl e c l ai mant s f or  t he same al l eged 

wr ongf ul  act .   For  exampl e,  i f  EOG Di sposal  was t o r ecover  f r om 

t he account ant s,  not hi ng woul d pr ecl ude any ot her  af f ect ed 

ent i t y f r om al so f i l i ng an act i on agai nst  t he account ant s.   

Absent  some speci al  r el at i onshi p bet ween t hat  account ant  and t he 

ent i t i es,  cor por at e l aw pr i nci pl es do not  pr ovi de suppor t  f or  

t he al l eged avenue of  r el i ef .   I n t hi s case,  a new par t y c l ai ms 

t o be af f ect ed by anot her  ent i t i es '  r educed val ue.   Coul d a 

t hi r d par t y t hen sue t hese pl ai nt i f f s and r ecover  f or  t he f act  

t hat  t he t hi r d par t y was not  war ned of  EOG Envi r onment al ' s  

cor por at e shor t comi ngs despi t e t he f act  t hat  t he pl ai nt i f f s her e 

knew of  t he mi sappr opr i at i on at  EOG Envi r onment al ?  Wher e woul d 

i t  st op?  

¶57 Thi r d,  f r audul ent  c l ai ms coul d f l our i sh under  t he 

pl ai nt i f f s '  t heor y because cor por at i ons coul d asser t  t hat  t hey 

woul d have done busi ness di f f er ent l y and t hus been mor e 

pr of i t abl e had t hey known t he f ul l  f i nanci al  st at us of  t he ot her  

cor por at i on;  yet  how does one necessar i l y  know what  a 

cor por at i on woul d have done had t hey known about  anot her ' s 
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f i nanci al  t r oubl es?  These quest i ons al so bear  out  t he l ack of  a 

sensi bl e st oppi ng poi nt .  

2.  Br each of  f i duci ar y dut y c l ai m 

¶58 Whi l e we do not  appr ove of  or  encour age account ant s t o 

br each any f i duci ar y dut y owed t o a c l i ent ,  t he br each of  

f i duci ar y dut y c l ai m i n t hi s case i s not  v i abl e because t he 

st at ut e of  l i mi t at i ons bar s t hat  c l ai m.   Any mi sappr opr i at i on by 

Mi chael  Vi l i one,  whi ch t he account ant s al l egedl y assi st ed i n,  

occur r ed bet ween 1998 and 2002 pur suant  t o t he pl ai nt i f f s '  

compl ai nt .   Yet ,  t he pl ai nt i f f s di d not  br i ng any cl ai ms agai nst  

t he account ant s  unt i l  Januar y 20,  2005.   Wi sconsi n St at .  

§ 893. 57 bar s such cl ai ms t wo year s af t er  t he cause of  act i on 

accr ues. 16  I n t hi s case,  t he pl ai nt i f f s knew of  t he account ant s '  

pot ent i al  r ol e bef or e Januar y 20,  2003,  gi ven Kr i er  was 

concer ned about  Mi chael  Vi l i one' s expendi t ur es i n t he f al l  of  

2002,  bel i eved he coul d not  di scuss hi s f i nanci al  concer ns wi t h 

t he account ant s,  commenced a l awsui t  agai nst  Mi chael  Vi l i one on 

Januar y 3,  2003,  and " ser i ousl y  consi der ed f i l i ng sui t  agai nst  

t he account ant "  at  t hat  t i me.   The pl ai nt i f f s ceased t o empl oy 

t he account ant s on or  about  t hat  same dat e as t he Januar y 31,  

2003 set t l ement  agr eement .   Thus,  t he st at ut e of  l i mi t at i ons 

bar s t he pl ai nt i f f s '  Januar y 20,  2005,  c l ai m f or  br each of  

f i duci ar y dut y.  

¶59 However ,  even i f  t he br each of  f i duci ar y dut y c l ai m 

was not  bar r ed by t he st at ut e of  l i mi t at i ons,  t he br each of  

                                                 
16 The di scover y r ul e coul d ot her wi se i mpact  t hi s anal ysi s.  
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f i duci ar y dut y c l ai m woul d not  sur vi ve summar y j udgment  i n t hi s 

case f or  t hr ee r easons.    

¶60 Fi r st ,  t he pl ai nt i f f s have not  shown any damages t hat  

ar e t i ed t o t hi s c l ai m.   The damages her e do not  r el at e t o 

mi sappr opr i at i ons t hat  occur r ed pr i or  t o 2002,  whi ch i s when t he 

al l eged br each of  dut y woul d have occur r ed.   Rat her ,  any damages 

her e ar e f or  a t i me per i od af t er  t he l awsui t  was br ought  agai nst  

Mi chael  Vi l i one,  and as a r esul t ,  t he damages do not  suppor t  a 

br each of  f i duci ar y dut y c l ai m.  

¶61 Second,  t he pl ai nt i f f s,  i n par t ,  base t hei r  br each of  

f i duci ar y dut y c l ai m on t he al l egat i on t hat  t he account ant s 

al l egedl y conceal ed and conspi r ed wi t h Mi chael  Vi l i one t o 

mi sappr opr i at e f unds f r om EOG Envi r onment al  and t hat  t hey 

f r audul ent l y r epr esent ed t he f i nanci al  st at us of  t he 

cor por at i ons i n Januar y of  1999.   However ,  t he summar y j udgment  

r ecor d i s devoi d of  anyt hi ng t hat  woul d suppor t  such 

al l egat i ons.  

¶62 Thi r d,  t he pl ai nt i f f s,  i n par t ,  seem t o asser t  t hat  

t he def endant s shoul d have i nf or med t he pl ai nt i f f s of  t he 

mi sappr opr i at i ons f r om EOG Envi r onment al  and by f ai l i ng t o make 

such di scl osur es,  t he def endant s br eached a dut y t o t he 

pl ai nt i f f s.   We di sagr ee.  

¶63 The pl ai nt i f f s seek t o i mpose a much br oader  dut y on 

an account ant  t o i nf or m any ot her  per son or  ent i t y when t hat  

account ant ' s c l i ent  i s  i n f i nanci al  t r oubl e and t hat  t r oubl e 

coul d i mpact  t he ot her ' s busi ness i n t he f ut ur e.   
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¶64 The pl ai nt i f f s do not  al l ege t hat  t he account ant s i n 

t hi s case,  l i ke i n Ci t i zens and Chevr on,  had a dut y t o Kr i er  

per sonal l y or  hi s ent i t i es t hat  wer e br eached and r esul t ed i n 

cor r espondi ng damages.   I nst ead,  t he pl ai nt i f f s al l ege t hat  had 

t he account ant s done t hei r  j ob pr oper l y,  t he pl ai nt i f f s woul d 

have ceased doi ng busi ness wi t h EOG Envi r onment al .   The 

pl ai nt i f f s do not  al l ege t he account ant s br eached a dut y t hat  

cor r esponds wi t h t he exper t  t est i mony of  damages.    

¶65 Mor eover ,  an account ant  who di scl oses i nf or mat i on 

about  anot her  c l i ent  coul d br each t he account ant ' s dut y of  

conf i dent i al i t y .   See Wi s.  Admi n.  Code § Accy 1. 301 ( May 2004)  

and Amer i can I nst i t ut e of  Cer t i f i ed Publ i c Account ant s ( AI CPA)  

Code of  Conduct ,  §§ 301 and 391 ( pr ovi di ng r ul es gover ni ng 

conf i dent i al i t y  and exampl es) . 17  Even t hough Kr i er  and t he ot her  

cor por at i ons di d busi ness wi t h EOG Envi r onment al ,  t hi s does not  

aut omat i cal l y el i mi nat e t he account ant s '  dut y of  conf i dent i al i t y  

t o EOG Envi r onment al .   Whi l e Kr i er ,  as an owner  of  EOG 

Envi r onment al ,  woul d have l ear ned of  t he mi sappr opr i at i ons i f  

t he account ant s woul d have i nf or med EOG Envi r onment al  of  Mi chael  

Vi l i one' s act i ons,  t hi s does not  aut omat i cal l y t r ansf or m t he 

                                                 
17 An account ant ' s  dut y of  conf i dent i al i t y  i s  gover ned by 

Wi s.  Admi n.  Code § Accy 1. 301 ( May 2004) .   I t  pr ovi des:  " ( 1)  No 
per son l i censed t o pr act i ce as a cer t i f i ed publ i c account ant  
shal l  di scl ose any conf i dent i al  i nf or mat i on obt ai ned i n t he 
cour se of  a pr of essi onal  engagement  except  wi t h t he consent  of  
t he c l i ent  or  t hr ough t he due pr ocess of  l aw. "   Whi l e an 
account ant ' s dut y of  conf i dent i al i t y  i s  not  wi t hout  except i on,  
see § Accy 1. 301( 2) ,  an account ant ' s dut y t o hi s or  her  c l i ent  
i s  di f f i cul t  t o c i r cumvent .    
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mi sappr opr i at i on f r om EOG Envi r onment al  i nt o a v i abl e c l ai m f or  

f ut ur e damages t o Kr i er  or  hi s ent i t i es per sonal l y because t hey 

chose t o cont i nue t o do busi ness wi t h t he ent i t y af t er  knowi ng 

of  t he mi sappr opr i at i ons.  

¶66 Whi l e i t  has some appeal  t o i gnor e t he separ at e 

cor por at e st at us i n t he case at  hand because t wo i ndi v i dual s 

j oi nt l y own t he t hr ee cor por at i ons,  t he account ant s '  dut y of  

conf i dent i al i t y  i s  not  compl i cat ed i n a mor e t r adi t i onal  

set t i ng.   When ent i t i es have a separ at e and di st i nct  cor por at e 

st at us,  i f  and when an account ant  di scover s a pr obl em wi t h one 

cor por at i on,  t he account ant  does not  have an aut omat i c dut y t o 

i nf or m al l  c l i ent s who may have an i nt er est  i n doi ng busi ness 

wi t h t he cor por at i on of  t hat  cor por at i on' s shor t comi ngs.   Her e,  

assumi ng t hat  t he account ant s di scover ed t he mi sappr opr i at i ons 

at  EOG Envi r onment al ,  t he account ant s '  dut y t o i nf or m may ext end 

t o EOG Envi r onment al  or  Mi chael  Vi l i one and Kr i er  i n t hei r  

capaci t i es as shar ehol der s,  but  t hat  dut y does not  aut omat i cal l y  

ext end t o separ at e ent i t i es such as Kr i er ,  EOG Di sposal ,  or  Vi l -

Kr i .   I n t hi s case,  t he al l egat i ons i n t he compl ai nt  and t he 

pl ai nt i f f  exper t ' s  opi ni on r egar di ng damages do not  cor r espond 

t o an al l eged br each of  dut y by t he account ant .     

¶67 I f  t he pl ai nt i f f s had any v i abl e c l ai m agai nst  t he 

def endant s wi t h r egar d t o br eachi ng a dut y t hat  an account ant  

owes a c l i ent ,  i t  woul d l i kel y be i n r egar d t o a conf l i c t  of  
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i nt er est  v i ol at i on. 18  I nst ead,  at  most ,  t he pl ai nt i f f s c l ai m 

t hat  t hey woul d have ceased t o do busi ness wi t h EOG 

Envi r onment al  ear l i er  had t hey di scover ed t he mi sappr opr i at i ons.   

The f act s bear  out  t hat  even af t er  t hey knew of  t he 

mi sappr opr i at i ons,  t hey cont i nued t o do busi ness t oget her .   

I V.  CONCLUSI ON 

¶68 We concl ude t hat  t he cour t  of  appeal s '  deci s i on must  

be r ever sed because t he summar y j udgment  det er mi nat i on by t he 

c i r cui t  cour t  was cor r ect .   Ther ef or e,  we concl ude t hat  t he 

pl ai nt i f f s,  i . e. ,  Vi l - Kr i ,  Kr i er ,  and EOG Di sposal ,  l ack 

st andi ng t o br i ng such cl ai ms agai nst  t he account ant s f or  t hei r  

al l eged r ol e i n t he mi sappr opr i at i on of  f unds f r om EOG 

Envi r onment al  because,  as expl ai ned i n sect i on I I I - A,  ¶¶20- 52,   

                                                 
18 The Amer i can I nst i t ut e of  Cer t i f i ed Publ i c Account ant s  

( AI CPA)  Code of  Conduct ,  whi ch has been speci f i cal l y 
i ncor por at ed by r ef er ence i n t hi s st at e i nst r uct s as f ol l ows:  
Sect i on 101. 02,  i n r el evant  par t ,  ent i t l ed " Appl i cat i on of  t he 
I ndependence Rul es t o Cl ose Rel at i ves. "  

I ndependence woul d be consi der ed t o be i mpai r ed i f — 

1.  An i ndi v i dual  par t i c i pat i ng on t he at t est  
engagement  t eam has a c l ose r el at i ve who had 

a.   A key posi t i on wi t h t he c l i ent ,  or  

b.   A f i nanci al  i nt er est  i n t he c l i ent  t hat  

( i )  Was mat er i al  t o t he c l ose r el at i ve and of  whi ch 
t he i ndi v i dual  has knowl edge[ . ]  

( Emphasi s added. )   See Wi s.  Admi n.  Code § Accy 1. 101;  see al so 
AI CPA Code of  Conduct ,  § 101. 02.   The code of  conduct  def i nes 
" c l ose r el at i ve"  as a " par ent ,  s i bl i ng,  or  nondependent  chi l d. "   
See AI CPA Code of  Conduct ,  § 92. 04.    
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cor por at e l aw pr i nci pl es est abl i sh t hat  t he pl ai nt i f f s have no 

st andi ng i n t hi s case;  t hi r d- par t y l i abi l i t y  pr ecedent  does not  

pr ovi de t he pl ai nt i f f s wi t h st andi ng,  and t he damages cl ai med by 

t he pl ai nt i f f s ar e not  based upon vi abl e c l ai ms.   However ,  as 

det er mi ned by t he c i r cui t  cour t ,  EOG Di sposal  does have st andi ng 

t o asser t  c l ai ms agai nst  i t s  own account ant s,  i . e. ,  Donal d 

Vi l i one and Vi r chow Kr ause & Co. ,  f or  damages ar i s i ng out  of  t he 

account ant s '  act i on when act i ng as EOG Di sposal ' s account ant .   

To dat e,  EOG Di sposal  has pr oduced exper t  t est i mony t o suppor t  a 

c l ai m f or  $7, 000 i n damages.  

¶69 Separ at el y,  as di scussed i n sect i on I I I - B,  ¶¶53- 67,  

t he pl ai nt i f f s '  c l ai ms do not  sur vi ve summar y j udgment  because:  

( 1)  assumi ng t he def endant s owed t he pl ai nt i f f s a dut y of  

or di nar y car e,  t hei r  negl i gence cl ai ms of  account i ng negl i gence,  

negl i gent  t r ai ni ng and super vi s i on,  and negl i gent  

mi sr epr esent at i on woul d be bar r ed on publ i c pol i cy gr ounds;  and 

( 2)  t hei r  br each of  f i duci ar y dut y c l ai m woul d be bar r ed by t he 

st at ut e of  l i mi t at i ons and t he pl ai nt i f f s have not  shown any 

damages t hat  ar e t i ed t o t hi s c l ai m.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶70 ANN WALSH BRADLEY,  J.    (dissenting).  I  agr ee wi t h 

t he anal ysi s and concl usi on of  a unani mous cour t  of  appeal s t hat  

t he pl ai nt i f f s " have asser t ed t hei r  own cl ai ms f or  damages,  

whi ch ar e separ at e f r om t hose t hat  coul d al l egedl y be cl ai med by 

EOG Envi r onment al . "   See Kr i er  v .  Vi l i one,  2007 WI  App 235,  ¶24,  

306 Wi s.  2d 147,  742 N. W. 2d 537.   " [ A] s par t i es c l ai mi ng t o have 

been i nj ur ed by [ t he account ant s ' ]  mal pr act i ce,  t hey seek t o 

r ecover  damages t hat  t hey i ncur r ed. "   I d. ,  ¶26.   Ther ef or e,  t he 

pl ai nt i f f s '  " i nt er est s ar e mor e t han suf f i ci ent  t o conf er  

st andi ng. "   I d. ,  ¶25.    

¶71 The maj or i t y,  however ,  di sagr ees wi t h t he cour t  of  

appeal s and concl udes t hat  Henr y Kr i er  has no st andi ng t o asser t  

a c l ai m.   I t  det er mi nes t hat  Kr i er ' s c l ai ms ar e not  hi s own,  but  

r at her  ar e c l ai ms t hat  coul d onl y be made by shar ehol der s of  EOG 

Envi r onment al .   See maj or i t y op. ,  ¶31.    

¶72 Even i f  we woul d assume t hat  t he maj or i t y was cor r ect  

and t hat  st andi ng t o br i ng t hese cl ai ms coul d be conf er r ed 

sol el y on shar ehol der s of  EOG Envi r onment al ,  t he maj or i t y 

er r oneousl y concl udes t hat  Kr i er ,  as a shar ehol der ,  woul d be 

ent i t l ed t o br i ng onl y a der i vat i ve c l ai m.   See i d.   I nst ead,  

t he concl usi on shoul d be t hat  Kr i er  can mai nt ai n a di r ect  c l ai m 

f or  an i nj ur y pr i mar i l y t o hi msel f  as a shar ehol der  of  EOG 

Envi r onment al .    

¶73 I  wr i t e separ at el y t o hi ghl i ght  t he maj or i t y ' s cur sor y 

and er r oneous anal ysi s of  t he i ssue act ual l y pr esent ed and t o 

emphasi ze t hat  i t s concl usi on di r ect l y cont r adi ct s t hi s cour t ' s  
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r ecent  deci s i on i n Not z v.  Ever et t  Smi t h Gr oup,  Lt d. 1  

Addi t i onal l y,  I  t ake i ssue wi t h t he maj or i t y ' s 

mi schar act er i zat i on of  t he pl ai nt i f f s '  al l egat i ons and i t s 

unbr i dl ed t endency t o r each out  and deci de i ssues not  br i ef ed i n 

t hi s case.   Accor di ngl y,  I  r espect f ul l y di ssent .  

I  

¶74 Henr y Kr i er  was a 47 per cent  shar ehol der  i n EOG 

Envi r onment al  unt i l  2003.   He has pr oduced evi dence t hat ,  over  a 

per i od of  f our  year s,  EOG Envi r onment al ' s  di r ect or  and 

shar ehol der  Mi chael  Vi l i one r out i nel y t ook money f r om t he 

cor por at i on f or  hi s per sonal  use.   A par t i al  l i s t  of  Mi chael ' s 

per sonal  " wi t hdr awal s"  f r om cor por at e account s i ncl udes:  checks 

payabl e di r ect l y  t o Mi chael  or  hi s wi f e t ot al i ng $469, 640;  

$98, 502 f or  househol d expenses f or  Mi chael ' s f ami l y;  $85, 583 f or  

Mi chael ' s aut omobi l e expenses;  anot her  $182, 608 f or  what  appear  

t o be mor e per sonal  and househol d expenses,  and an $11, 000 

payment  on t he pur chase of  a vacat i on home i n Pal m Spr i ngs,  

Cal i f or ni a.    

¶75 Kr i er  al l eges t hat  EOG Envi r onment al ' s  account ant ,  

Donal d Vi l i one,  " knowi ngl y f al s i f i ed t he account i ng r ecor ds f or  

t he ent er pr i se t o cover  up and conceal  t he mi sappr opr i at i on of  

ent er pr i se f unds[ . ] "   A r epor t  submi t t ed by Kr i er ' s exper t  

account ant  l i s t s var i ous account i ng t r i cks used i n f ur t her ance 

of  t hi s pur pose.   The compl ai nt  al l eges a number  of  i nt er r el at ed 

cl ai ms i ncl udi ng account i ng negl i gence,  negl i gent  

mi sr epr esent at i on,  br each of  f i duci ar y dut y,  conspi r acy,  i nj ur y 

                                                 
1 2009 WI  30,  __ Wi s.  2d __,  __ N. W. 2d __.    
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t o busi ness,  and vi ol at i on of  t he Wi sconsi n Or gani zed Cr i me 

Cont r ol  Act . 2   

¶76 The i ssue i s whet her  Kr i er  has s t andi ng t o mai nt ai n a 

di r ect  act i on agai nst  t he account ant s.   The answer  depends on 

whet her  t hei r  act i ons r esul t ed i n an i nj ur y pr i mar i l y t o Kr i er ,  

or  an i nj ur y pr i mar i l y t o t he cor por at i on.   See maj or i t y op. ,  

¶31 ( c i t i ng Rose v.  Schant z,  56 Wi s.  2d 222,  229,  201 N. W. 2d 593 

( 1972) ) .   As we have pr evi ousl y expl ai ned,  when an i nj ur y i s 

pr i mar i l y t o a shar ehol der ,  t hat  shar ehol der  can br i ng a di r ect  

cause of  act i on.   Rose,  56 Wi s.  2d at  228- 29.   When t he i nj ur y  

i s pr i mar i l y t o t he cor por at i on,  a shar ehol der  der i vat i ve act i on 

i s appr opr i at e.   I d.  at  229.   

¶77 On t he quest i on of  whet her  t he i nj ur y was pr i mar i l y t o 

t he cor por at i on or  t o Kr i er ,  t he maj or i t y ' s anal ysi s i s br i ef  

and concl usor y:  " I t  i s  l ogi cal  .  .  .  t hat  when mi sappr opr i at i ons 

                                                 
2 The maj or i t y speci f i cal l y di scusses t he br each of  

f i duci ar y dut y c l ai ms and t he negl i gence cl ai ms,  see maj or i t y 
op. ,  ¶¶53- 67,  but  i t  f ai l s  t o speci f i cal l y addr ess ot her s.   I t  
i s  not  c l ear  what  happens t o t he r emai nder  of  t hese i nt er r el at ed 
cl ai ms.   For  i nst ance,  i t  i s  di f f i cul t  t o see how t he maj or i t y ' s  
anal ysi s pr ovi des a l egal  basi s  f or  di smi ssi ng t he pl ai nt i f f s '  
c l ai m t hat  t he def endant s v i ol at ed t he Wi sconsi n Or gani zed Cr i me 
Cont r ol  Act .   
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f r om a cor por at i on occur ,  t he r i ght  of  act i on bel ongs t o t he 

cor por at i on. "   Maj or i t y op. ,  ¶31.   Thus ends t he anal ysi s. 3 

¶78 Wi sconsi n case l aw pr ovi des no expl i c i t  t est  f or  

det er mi ni ng when an i nj ur y i s " pr i mar i l y t o t he cor por at i on. "   

Not z,  __ Wi s.  2d __,  ¶23.   The onl y ar t i cul at ed t est  i s  f or  

whet her  an i nj ur y i s " pr i mar i l y  t o an i ndi v i dual  shar ehol der . "   

I d.   That  t est  i s  f ound i n Jor gensen v.  Wat er  Wor ks,  I nc.  

( Jor gensen I I ) ,  2001 WI  App 135,  ¶16,  246 Wi s.  2d 614,  630 

N. W. 2d 230.  

¶79 I n Jor gensen I I ,  t hr ee coupl es wer e t he sol e di r ect or s 

of  a c l ose cor por at i on and t hey owned equal  shar es.   I d. ,  ¶¶2- 3.   

Fol l owi ng a di sput e,  t he Jor gensens wer e r emoved as di r ect or s,  

and t he cor por at i on st opped payi ng t he Jor gensens weekl y  

di r ect or ' s f ees.   I d. ,  ¶4.     

¶80 The ci r cui t  cour t  det er mi ned t hat  " i t  was obvi ous"  

t hat  t hese di r ect or ' s f ees wer e " r el at ed t o pr of i t s of  t he 

cor por at i on"  r at her  t han sal ar i es pai d " as compensat i on f or  wor k 

                                                 
3 The maj or i t y cor r ect l y quot es f r om Fl et cher  t hat  

" gener al l y, "  mi sappr opr i at i on gi ves r i se t o der i vat i ve act i ons 
onl y.   See maj or i t y op. ,  ¶31 ( c i t i ng 12B Wi l l i am Meade Fl et cher ,  
Fl et cher  Cycl opedi a of  t he Law of  Cor por at i ons §§ 5911,  5913,  
5924 ( per m.  ed. ,  r ev.  vol .  2009) ) .   However ,  i t  f ai l s  t o set  
f or t h addi t i onal  quot es f r om Fl et cher  t hat  under mi ne i t s  
concl usi on:  " A shar ehol der  may sue t o r edr ess di r ect  i nj ur i es t o 
hi m or  her sel f  r egar dl ess of  whet her  t he same vi ol at i on i nj ur ed 
t he cor por at i on. "   12B Fl et cher ,  supr a,  § 5911.   " Whi l e t he 
mi sappr opr i at i on .  .  .  of  cor por at e pr oper t y or  asset s 
or di nar i l y  gener at es a c l ai m i n t he cor por at i on or  der i vat i vel y 
i n i t s shar ehol der s,  mi nor i t y shar ehol der s may have an 
i ndi v i dual  cause of  act i on i n an appr opr i at e case f or  damages 
t hat  t hey al one have sust ai ned,  as wher e maj or i t y shar ehol der s 
have pr of i t ed but  pl ai nt i f f  mi nor i t y shar ehol der s have been 
wr onged by a f r audul ent  sal e of  cor por at e asset s. "   I d.  § 5924.  
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done. "   I d. ,  ¶6.   That  i s,  t he cour t  concl uded t hat  t he f ees 

wer e i n r eal i t y di st r i but i ons of  t he cor por at i on' s pr of i t s.   

¶81 The cour t  of  appeal s concl uded t hat  an i nj ur y i s 

" pr i mar i l y an i nj ur y t o an i ndi v i dual  shar ehol der "  when i t  

" af f ect s a shar ehol der ' s r i ght s i n a manner  di st i nct  f r om t he 

ef f ect  upon ot her  shar ehol der s. "   I d. ,  ¶16.   When t he 

shar ehol der ' s r i ght s ar e v i ol at ed i n a manner  t hat  " i nf l i c t [ s]  a 

har m on [ t he shar ehol der ]  t hat  ot her  shar ehol der s di d not  

suf f er , "  t he shar ehol der  has a di r ect  cause of  act i on.   I d. ,  

¶18.   Because t he cor por at i on st opped payi ng t he Jor gensens 

di st r i but i ons t hat  ot her  shar ehol der s r ecei ved,  t he cour t  

concl uded t hat  t he Jor gensens'  r i ght s wer e af f ect ed i n a manner  

di st i nct  f r om t he ef f ect  upon ot her  shar ehol der s,  and wer e t hus 

ent i t l ed t o br i ng a di r ect  c l ai m.   I d.  

¶82 I n t hi s case,  however ,  t he maj or i t y f ai l s  t o appl y t he 

Jor gensen I I  t est . 4  Wi t hout  anal ysi s,  t he maj or i t y st at es t hat  

" when mi sappr opr i at i ons f r om a cor por at i on occur ,  t he r i ght  of  

act i on bel ongs t o t he cor por at i on. "   See maj or i t y op. ,  ¶31.   The 

                                                 
4 The maj or i t y t akes i ssue wi t h t hi s st at ement ,  l abel i ng i t  

" hogwash. "   See maj or i t y op. ,  ¶31,  n. 13.   Such a r esponse l ends 
cr edence t o t he ol d adage,  " When you have t he l aw on your  s i de,  
ar gue t he l aw;  when you have f act s on your  s i de,  ar gue t he 
f act s;  and when you have nei t her ,  hol l er . "   The maj or i t y ' s 
hol l er i ng,  however ,  i s  no subst i t ut e f or  anal ysi s.  

The maj or i t y never  exami nes whet her  t he i nj ur y i nf l i c t ed 
har m on Kr i er  t hat  Mi chael  Vi l i one di d not  suf f er  or  whet her  i t  
af f ect ed Kr i er ' s r i ght s " i n a manner  di st i nct  f r om t he ef f ect  
upon"  Mi chael  Vi l i one.   I nst ead,  i n a concl usor y f ashi on,  t he 
maj or i t y ul t i mat el y det er mi nes t hat  " [ h] er e t he i nj ur y i s t o t he 
cor por at i on"  because " i nj ur y f r om t he embezzl ement  i s t o t he 
cor por at i on. "   See maj or i t y op. ,  ¶¶31,  31 n. 10.      
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maj or i t y never  exami nes whet her  Kr i er ' s r i ght s wer e af f ect ed i n 

a manner  di st i nct  f r om t he ef f ect  upon anot her  shar ehol der ,  

Mi chael  Vi l i one.          

¶83 When t he Jor gensen I I  t est  i s  f ai t hf ul l y appl i ed,  

however ,  one must  concl ude t hat  Kr i er ' s r i ght s wer e af f ect ed i n 

a manner  di st i nct  f r om t he ef f ect  upon Mi chael  Vi l i one.   

Accor di ng t o t he al l egat i ons,  Mi chael  was pay i ng hi msel f  a 

di r ect  di st r i but i on of  EOG Envi r onment al ' s  pr of i t s,  unr el at ed t o 

any wor k t hat  Mi chael  di d f or  t he cor por at i on.   Due t o t he 

mi sappr opr i at i on and t he cover up,  t he val ue of  Kr i er ' s 

i nvest ment  was dr i ven i nt o t he gr ound.   At  t he same t i me,  

Mi chael  Vi l i one di r ect l y pr of i t ed.   Thi s i s  not  a case wher e al l  

shar ehol der s wer e af f ect ed equal l y by mi sappr opr i at i on f r om t he 

cor por at i on.   I nst ead,  t he i nj ur y was pr i mar i l y t o Kr i er ,  and he 

can asser t  a di r ect  c l ai m agai nst  Donal d Vi l i one.  

I I  

¶84 I n addi t i on t o i t s f ai l ur e t o appl y t he pr i mar y i nj ur y 

t est ,  t he maj or i t y ' s concl usi on di r ect l y cont r adi ct s our  r ecent  

hol di ng i n Not z v.  Ever et t  Smi t h Gr oup Lt d.   See __ Wi s.  2d __.   

The i nevi t abl e r esul t  i s  conf usi on i n t he l aw.    

¶85 I n Not z,  t hi s  cour t  hel d t hat  when a " const r uct i ve 

di v i dend"  i s di st r i but ed t o some shar ehol der s but  not  t o ot her s,  

t he shar ehol der s who di d not  r ecei ve t he di v i dend can br i ng a 

di r ect  c l ai m.   __ Wi s.  2d __,  ¶¶4,  27.   I n t hat  case,  t he 

cor por at i on had t he oppor t uni t y t o acqui r e anot her  busi ness.   

I d. ,  ¶9.   The cor por at i on conduct ed due di l i gence,  but  

ul t i mat el y,  t he di r ect or s and cont r ol l i ng shar ehol der  caused t he 



No.   2006AP1573 & 2006AP2290. awb 

 

7 
 

cor por at i on t o pass on acqui r i ng t he busi ness.   I d.   I nst ead,  

t he di r ect or s and cont r ol l i ng shar ehol der  pur chased t he busi ness 

t hemsel ves.   I d.   A mi nor i t y shar ehol der  br ought  sui t ,  al l egi ng 

t hat  t he di r ect or s and cont r ol l i ng shar ehol der  had br eached a 

f i duci ar y dut y and t hat  he sust ai ned an i nj ur y pr i mar i l y t o 

hi msel f  as a r esul t .   See i d. ,  ¶10.  

¶86 To be cl ear ,  t her e wer e no act ual  " di v i dends"  pai d i n 

Not z.   See i d. ,  ¶24.   Nonet hel ess,  t hi s cour t  f ocused on t he 

f act  t hat  t he due di l i gence expendi t ur e f i nanci al l y benef i t t ed 

t he cont r ol l i ng shar ehol der ,  but  t he mi nor i t y shar ehol der  

r ecei ved no cor r espondi ng f i nanci al  benef i t .   I d. ,  ¶27.   The 

cour t  det er mi ned t hat  t he money pai d f or  due di l i gence coul d be 

consi der ed a " const r uct i ve di v i dend"  or  a " di v i dend- l i ke 

payment . "   I d. ,  ¶¶4,  27.   Because t he mi nor i t y shar ehol der  di d 

not  r ecei ve any benef i t  f r om t hi s " const r uct i ve di v i dend, "  hi s  

" r i ght s as a shar ehol der  wer e af f ect ed ' i n a manner  di st i nct  

f r om t he ef f ect  upon ot her  shar ehol der s, ' "  and he coul d br i ng a 

di r ect  act i on f or  br each of  f i duci ar y dut y. 5  I d. ,  ¶27 ( c i t i ng 

Jor gensen I I ,  246 Wi s.  2d 614,  ¶16) .       

¶87 The gi v i ng of  t he " const r uct i ve di v i dend"  i n Not z 

di f f er ed l i t t l e f r om put t i ng a check f or  t hat  amount  di r ect l y i n 

t he pocket  of  t he cont r ol l i ng shar ehol der .   The cour t  i n Not z 

concl uded t hat  t hi s same t ype of  di spar at e t r eat ment  " was at  

                                                 
5 I  di d not  j oi n t he Not z maj or i t y,  i n par t  because I  was 

unsur e of  what  t he cour t  meant  by t he t er m " const r uct i ve 
di v i dend, "  as i t  was not  def i ned i n Not z or  i n any of  our  case 
l aw.   However ,  i f  t he t er m " const r uct i ve di v i dend"  appl i ed t o 
t he f act s al l eged i n Not z,  i t  i s  al so appl i cabl e her e.    
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i ssue i n Jor gensen I I  because t he def endant s had ' st opped payi ng 

pl ai nt i f f s t he pr o r at a di st r i but i on f r om t he cor por at i on' s cash 

f l ow whi l e t hey cont i nued t o pay t hemsel ves r egul ar  

di st r i but i ons' "  and t her ef or e " ' t hey t r eat ed pl ai nt i f f s 

di f f er ent l y,  and i nequi t abl y,  when compar ed wi t h t he t r eat ment  

accor ded al l  ot her  shar ehol der s. ' "   I d. ,  ¶27 ( c i t i ng Jor gensen 

I I ,  246 Wi s.  2d 614,  ¶18) .       

¶88 I n t hi s case,  Mi chael  Vi l i one was t he sol e 

" benef i c i ar y"  of  t he embezzl ed f unds and " t her e was never  any 

i nt ent i on f or  [ Kr i er ]  t o benef i t  i n any way"  f r om t he money t hat  

was t aken out  of  t he cor por at i on.   See i d.   The f unds t hat  

Mi chael  Vi l i one t ook f r om EOG Envi r onment al  wer e not  pai d as 

compensat i on f or  hi s ser vi ces t o t he cor por at i on.   I nst ead,  i t  

i s  al l eged t hat  t hey wer e mi sappr opr i at ed cor por at e pr of i t s.   

Wi t h Donal d Vi l i one' s assi st ance,  Mi chael  i n essence put  a check 

f or  over  $1. 2 mi l l i on of  t he cor por at i on' s pr of i t s di r ect l y i nt o 

hi s own pocket .   Kr i er  di d not ,  and i t  was never  i nt ended t hat  

he woul d r ecei ve a cor r espondi ng shar e.    

¶89 Thi s case and Not z ar e i n di r ect  conf l i c t .   I n Not z,  

one shar ehol der  got  a di spr opor t i onat e f i nanci al  benef i t .   I t  

was as t hough one shar ehol der  was abl e t o put  money i n i t s 

pocket  whi l e anot her  was not .   The cour t  concl uded t hat  because 

one shar ehol der  di d not  r ecei ve t he same f i nanci al  benef i t  as 

t he ot her ,  a di r ect  c l ai m coul d be mai nt ai ned.   I n t hi s case,  

Mi chael  Vi l i one act ual l y di d put  cor por at e money i n hi s pocket ,  

yet  t he maj or i t y concl udes t hat  Kr i er ,  who di d not  r ecei ve t he 

benef i t ,  has no di r ect  c l ai m.   Ul t i mat el y,  due t o t hi s conf l i c t  
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wi t h Not z,  t he maj or i t y her e conf uses t he l aw,  gi v i ng 

pr act i t i oner s and j udges no r eal  gui dance.   

I I I  

¶90 The maj or i t y ' s anal ysi s i s f ur t her  under mi ned when i t  

r epeat edl y mi sst at es t he cent r al  al l egat i ons of  t he pl ai nt i f f s '  

compl ai nt .   Ti me and t i me agai n t hr oughout  t he opi ni on,  t he 

maj or i t y st at es:  " The compl ai nt  al l eges t hat  had t he account ant s  

i nf or med t he pl ai nt i f f s of  t he mi sappr opr i at i ons,  t hey woul d 

have ceased doi ng busi ness wi t h EOG Envi r onment al . "   Maj or i t y 

op. ,  ¶2;  see al so i d.  ¶¶10,  11,  15,  21,  48,  49,  51,  52,  67.    

¶91 Nowher e i n t he compl ai nt  can you f i nd t he al l egat i on 

as mi sst at ed by t he maj or i t y.   I nst ead t he al l egat i on t he 

maj or i t y appar ent l y r el i es upon pr ovi des t hat  he woul d have 

di scont i nued hi s par t ner shi p wi t h Mi chael  Vi l i one:   

Had Henr y Kr i er  been awar e of  t he f act  t hat  def endant  
Vi l i one was assi st i ng and conspi r i ng wi t h hi s br ot her  
Mi chael  Vi l i one t o mi sappr opr i at e and conver t  money 
and f r audul ent l y conceal  t he t r ue f i nanci al  st at e of  
t he compani es,  t hen Mr .  Kr i er  woul d not  have cont i nued 
t o empl oy def endant s Vi l i one and Vi r chow Kr ause as 
account ant s,  nor  woul d he have cont i nued t o associ at e 
wi t h Mi chael  Vi l i one as a busi ness par t ner ,  nor  woul d 
he have al l owed t he mi sappr opr i at i on and conver si on of  
company moni es.  

Compl ai nt  ¶39 ( emphasi s added) .  

¶92 I ndeed,  t hat  i s  exact l y what  Kr i er  di d i n 2002 af t er  

he f ound out  about  t he mi sappr opr i at i ons.   He di scont i nued 

associ at i ng " wi t h Mi chael  Vi l i one as a busi ness par t ner . "   As 

set  f or t h i n t he al l egat i ons of  t he compl ai nt ,  he concl uded t hat  

Mi chael  Vi l i one was engagi ng i n an i l l egal  act i v i t y,  embezzl i ng 

money f r om t he cor por at i on as wel l  as cheat i ng on t axes.  
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¶93 The compl ai nt  al l eges t hat  Mi chael  Vi l i one cheat ed t he 

I RS by char gi ng t he cor por at i on f or  a var i et y of  per sonal  

expenses t hat  wer e not  deduct i bl e busi ness expenses,  i ncl udi ng 

$98, 502 f or  househol d expenses,  $85, 583 f or  f ami l y aut omobi l e 

expenses,  anot her  $182, 608 f or  what  appear  t o be mor e per sonal  

and househol d expenses,  and an $11, 000 par t i al  payment  on t he 

pur chase of  a vacat i on home i n Pal m Spr i ngs,  Cal i f or ni a.   See 

compl ai nt ,  ¶¶28,  30.   I f  t hese al l egat i ons ar e t r ue,  i t  i s  no 

wonder  t hat  Kr i er  no l onger  want ed " t o associ at e wi t h Mi chael  

Vi l i one as a busi ness par t ner . "  

¶94 Kr i er ,  however ,  never  al l eged t hat  he want ed t o 

di scont i nue doi ng busi ness wi t h EOG Envi r onment al .   Qui t e t o t he 

cont r ar y.   At  l east  f or  a per i od of  t i me,  hi s f i nanci al  success 

was i n par t  t i ed t o havi ng a cont i nui ng r el at i onshi p wi t h EOG 

Envi r onment al .  

¶95 I n cer t ai n c i r cumst ances,  t he maj or i t y ' s mi sst at ement  

may be not hi ng mor e t han a mi nor  er r or .   Her e,  however ,  t he 

maj or i t y mi sst at es t he al l egat i on and t hen char act er i zes t hi s 

mi sst at ed al l egat i on as t he " cr ux"  of  t he pl ai nt i f f s '  c l ai m f or  

damages:  " The cr ux of  t he pl ai nt i f f s '  c l ai m f or  damages r el at es 

t o t he f act  t hat  t hey woul d have di scont i nued doi ng busi ness 

wi t h EOG Envi r onment al  had t hey known of  t he mi sappr opr i at i ons. "   

Maj or i t y op. ,  ¶15.    

¶96 Havi ng denomi nat ed t hi s mi sst at ed al l egat i on as t he 

" cr ux"  of  t he pl ai nt i f f s '  c l ai m f or  damages,  t he maj or i t y t hen 

pr oceeds t o bui l d i t s ent i r e damage anal ysi s on t hi s  

mi sst at ement .   The maj or i t y ' s anal ysi s of  damages i s set  f or t h 
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i n par agr aphs 47- 52.   The mi sst at ed al l egat i on appear s i n 

par agr aph 48,  t wi ce i n par agr aph 49,  and agai n i n par agr aphs 51 

and 52.  

¶97 The maj or i t y ' s anal ysi s i s but  a house of  car ds t hat  

must  f al l  because i t  mi sunder st ands t he " cr ux"  of  t he 

pl ai nt i f f s '  ar gument  and bui l ds i t s anal ysi s on a f oundat i on of  

r epeat ed mi sst at ement .    

I V 

¶98 Fi nal l y,  t he maj or i t y ' s l engt hy di scussi on obf uscat es 

what  i s r eal l y at  i ssue i n t hi s case.   I nst ead of  f ocusi ng i t s 

di scussi on on t he i ssue pr esent ed,  t he maj or i t y r eaches out  and 

r ai ses al l  manner  of  i ssues not  f ound i n t he par t i es '  br i ef s——

r esol v i ng t hem al l  i n f avor  of  t he def endant s.    

¶99 As Chi ef  Just i ce John Rober t s has st at ed,  a j udge' s 

j ob i s l i ke an umpi r e' s——" t o cal l  bal l s and st r i kes,  and not  t o 

pi t ch or  bat . " 6  The maj or i t y shoul d f ocus on cal l i ng t he pi t ch 

t hat  t he def endant s have t hr own and keep of f  t he pl ayi ng f i el d.  

¶100 The maj or i t y has det er mi ned t hat  because t he 

pl ai nt i f f s ar e not  cur r ent  shar ehol der s of  EOG Envi r onment al ,  

t hey cannot  asser t  a der i vat i ve c l ai m.   Thus,  t he i ssue 

pr esent ed i s whet her  t hey have st andi ng t o br i ng a di r ect  c l ai m 

agai nst  t he account ant s.   Thi s was t he i ssue t hat  t he def endant s 

                                                 
6 Conf i r mat i on Hear i ng on t he Nomi nat i on of  John G.  Rober t s,  

Jr . ,  t o be Chi ef  Just i ce of  t he Uni t ed St at es:  Hear i ng Bef or e 
t he S.  Comm.  on t he Judi c i ar y,  109t h Cong.  56 ( 2005)  ( st at ement  
of  John G.  Rober t s) ,  avai l abl e at  ht t p: / / www. cnn. com/  
2005/ POLI TI CS/ 09/ 12/ r ober t s. st at ement / i ndex. ht ml .  
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ar gued i n t hei r  mot i ons f or  par t i al  summar y j udgment  and t he 

i ssue t hat  def endant s r ai se i n t hei r  br i ef s t o t hi s cour t .   

¶101 Never t hel ess,  t he maj or i t y r eaches out  and deci des t he 

f ol l owi ng i ssues:   

1.  A f i duci ar y dut y can be l i mi t ed i n scope by publ i c 

pol i cy consi der at i ons,  maj or i t y op. ,  ¶37——not  br i ef ed.   

2.  The negl i gence cl ai ms must  be pr ecl uded on publ i c 

pol i cy gr ounds,  i d. ,  ¶¶54- 57——not  br i ef ed.   

3.  The br each of  f i duci ar y dut y c l ai m i s bar r ed under  t he 

st at ut e of  l i mi t at i ons f or  i nt ent i onal  t or t s,  i d.  ¶58—

—not  br i ef ed.    

Cur i ousl y,  t he maj or i t y adds a f oot not e i ndi cat i ng 

t hat  i t  i s  appl y i ng t he bar  and di smi ssi ng t he cl ai m 

wi t hout  any consi der at i on of  an essent i al  par t  of  t he 

anal ysi s——t he di scover y r ul e.   See i d. ,  ¶58,  n. 16.  

4.  " [ T] he summar y j udgment  r ecor d i s devoi d of  anyt hi ng 

t hat  woul d suppor t "  t he al l egat i ons t hat  t he 

def endant s " conceal ed and conspi r ed wi t h Mi chael  

Vi l i one t o mi sappr opr i at e f unds f r om EOG Envi r onment al  

and t hat  t hey f r audul ent l y r epr esent ed t he f i nanci al  

st at us of  t he cor por at i ons, "  i d. ,  ¶61——not  br i ef ed.   

5.  Def endant s di d not  br each a f i duci ar y dut y t o di scl ose 

i nf or mat i on t o t he pl ai nt i f f s,  i d. ,  ¶¶62- 67——not  

br i ef ed.    

¶102 I  do not  wei gh i n on t he unbr i ef ed i ssues t hat  occupy 

so much of  t he maj or i t y ' s at t ent i on.   Opi ni ons of  t hi s cour t  

shoul d not  " r each out  and deci de i ssues t hat  wer e not  pr esent ed 
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t o t he cour t  by t he par t i es. "   Dai r y l and Gr eyhound Par k,  I nc.  v.  

Doyl e,  2006 WI  107,  ¶335,  295 Wi s.  2d 1,  719 N. W. 2d 408 

( Roggensack,  J. ,  concur r i ng i n par t  and di ssent i ng i n par t ) .  

¶103 For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .     

¶104 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .  
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