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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

remanded.    

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    The def endant ,  Mar k H.  

Tody,  Jr . ,  seeks r evi ew of  an unpubl i shed deci s i on of  t he cour t  

of  appeal s af f i r mi ng a j udgment  and an or der  of  t he Ci r cui t  

Cour t  f or  Ashl and Count y,  Rober t  E.  Eat on,  Judge. 1  Judge Eat on 

pr esi ded over  t he def endant ' s j ur y t r i al  and deni ed t he 

def endant ' s mot i on t o st r i ke Judge Eat on' s  mot her  as a 

pr ospect i ve j ur or .   Judge Eat on' s mot her  sat  on t he j ur y.   The 

def endant  was convi ct ed of  t aki ng and dr i v i ng a vehi c l e wi t hout  

                                                 
1 St at e v.  Tody,  No.  2007AP400- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  Apr .  22,  2008) .  
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t he owner ' s consent ,  as a par t y  t o a cr i me,  cont r ar y t o Wi s.  

St at .  § 943. 23( 2)  and § 939. 05 ( 2005- 06) . 2   

¶2 The def endant  chal l enges t he j ur y ver di ct  on a s i ngl e 

gr ound,  namel y t hat  i t  was er r or  t o al l ow t he pr esi di ng j udge' s 

mot her  t o be a j ur or .  

¶3 The def endant  pr esent s t wo l egal  ar gument s t o suppor t  

hi s posi t i on t hat  t he j udge' s mot her  shoul d be st r uck f or  cause:  

( 1)  he was depr i ved of  hi s r i ght  under  t he Si xt h Amendment  t o 

t he Uni t ed St at es Const i t ut i on or  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on t o be t r i ed by an i mpar t i al  j ur y 

i ndependent  of  t he j udge;  and ( 2)  t he c i r cui t  cour t  j udge shoul d 

have di squal i f i ed hi msel f  f r om deci di ng whet her  hi s mot her  coul d 

be a f ai r ,  i mpar t i al  j ur or ,  c i t i ng Wi s.  St at .  § 757. 19 and due 

pr ocess concer ns. 3  These ar gument s r esonat e wi t h t he cour t ,  

al t hough not  i n t he pr eci se f or m pr esent ed by t he def endant .    

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  

Wi sconsi n St at .  § 943. 23( 2)  pr ovi des i n f ul l  t hat  " [ e] xcept  
as pr ovi ded i n [ Wi s.  St at .  § 943. 23( 3m) ] ,  whoever  i nt ent i onal l y  
t akes and dr i ves any vehi c l e wi t hout  t he consent  of  t he owner  i s  
gui l t y of  a Cl ass H f el ony. "    

Wi sconsi n St at .  § 939. 05( 1)  pr ovi des i n f ul l  t hat  
" [ w] hoever  i s concer ned i n t he commi ssi on of  a cr i me i s a 
pr i nci pal  and may be char ged wi t h and convi ct ed of  t he 
commi ssi on of  t he cr i me al t hough t he per son di d not  di r ect l y 
commi t  i t  and al t hough t he per son who di r ect l y commi t t ed i t  has 
not  been convi ct ed or  has been convi ct ed of  some ot her  degr ee of  
t he cr i me or  of  some ot her  cr i me based on t he same act . "  

3 Wi sconsi n' s j udi c i al  di squal i f i cat i on st at ut e,  Wi s.  St at .  
§ 757. 19,  pr ovi des i n r el evant  par t  as f ol l ows:  
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¶4 The i mmedi at e r eact i on of  t he member s of  t he cour t  

upon hear i ng t he f act s of  t he case was t hat  t he pr esence of  t he 

c i r cui t  cour t  j udge' s mot her  on t he j ur y r ai ses r ed f l ags of  

danger  of  j ur or  bi as and of  a c i r cui t  cour t  j udge havi ng t o r ul e 

on mat t er s i nvol v i ng a member  of  hi s or  her  f ami l y.   

¶5 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  was depr i ved of  hi s r i ght  under  t he Si xt h Amendment  t o 

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on t o be t r i ed by an i mpar t i al  j ur y and 

accor di ngl y r ever se t he convi ct i on and or der  a new t r i al .   A 

pr esi di ng j udge' s mot her  ser vi ng as a j ur or  i s a speci al  

c i r cumst ance so f r aught  wi t h t he possi bi l i t y  of  bi as t hat  we 

must  f i nd obj ect i ve bi as r egar dl ess of  t he par t i cul ar  j ur or ' s 

assur ances of  i mpar t i al i t y . 4 

                                                                                                                                                             
( 2)  Any j udge shal l  di squal i f y hi msel f  or  her sel f  f r om 
any ci v i l  or  cr i mi nal  act i on or  pr oceedi ng when one of  
t he f ol l owi ng si t uat i ons occur s:  

.  .  .  .  

( g)  When a j udge det er mi nes t hat ,  f or  any r eason,  he 
or  she cannot ,  or  i t  appear s he or  she cannot ,  act  i n 
an i mpar t i al  manner .  

4 The def endant  al so ur ges t hi s cour t  t o exer ci se i t s 
di scr et i on under  Wi s.  St at .  § 751. 06 t o or der  t hat  a new t r i al  
be hel d i n t he i nt er est  of  j ust i ce or  t o exer ci se i t s 
super i nt endi ng and admi ni st r at i ve aut hor i t y under  Ar t i c l e VI I ,  
Sect i on 3( 1)  of  t he Wi sconsi n Const i t ut i on t o di r ect  each 
ci r cui t  cour t  j udge t o pr ohi bi t  a member  of  hi s  or  her  i mmedi at e 
f ami l y f r om si t t i ng as a j ur or  i n a case i n whi ch t he j udge 
pr esi des.   We need not ,  and do not ,  addr ess t hese i ssues.     
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¶6 Just i ces Pr osser ,  Roggensack,  and Zi egl er  r each t he 

same ul t i mat e concl usi on t hat  we do,  namel y t hat  t he c i r cui t  

cour t  j udge er r ed i n per mi t t i ng hi s mot her  t o ser ve on a j ur y i n 

a case i n whi ch t he j udge pr es i ded and t hat  t he def endant  i s 

ent i t l ed t o a new t r i al  as a r esul t  of  t hi s er r or . 5  They do not ,  

however ,  i dent i f y t he aut hor i t y  t hey r el y upon i n concl udi ng 

t hat  t he c i r cui t  cour t  er r ed or  i n concl udi ng t hat  t he c i r cui t  

cour t ' s  er r or  war r ant s a new t r i al  f or  t he def endant .   Thei r  

concur r ence expl ai ns t hat  i t  woul d have been wi t hi n t he c i r cui t  

cour t  j udge' s di scr et i on t o st r i ke hi s mot her  as a pr ospect i ve 

j ur or  or  t o r ecuse hi msel f  f r om t he case. 6  But  t hei r  concur r ence 

does not  expl ai n why t he ci r cui t  cour t  j udge not  onl y was 

per mi t t ed but  al so was r equi r ed,  on pai n of  r ever sal  by t hi s 

cour t ,  t o exer ci se hi s di scr et i on i n t hi s manner .   

¶7 I ndeed,  Just i ce Pr osser  expl i c i t l y  ar gues t hat  t hi s 

cour t  shoul d adopt  a r esul t s- or i ent ed appr oach i n deci di ng t he 

pr esent  case and shoul d avoi d r eachi ng any l egal  concl usi ons 

                                                 
5 See Just i ce Zi egl er ' s concur r ence,  j oi ned by Just i ces 

Pr osser  and Roggensack,  ¶60 ( concur r i ng i n t he deci s i on t o gr ant  
a new t r i al ;  r easoni ng t hat  t he c i r cui t  cour t  j udge er r ed i n 
f ai l i ng t o st r i ke hi s mot her  as a pr ospect i ve j ur or  or  t o r ecuse 
hi msel f  f r om t he t r i al ) .    

6 See Just i ce Zi egl er ' s concur r ence,  j oi ned by Just i ces 
Pr osser  and Roggensack,  ¶60 ( st at i ng t hat  because t he ci r cui t  
cour t  has t he i nher ent  aut hor i t y t o admi ni st er  j ust i ce,  i t  woul d 
have been wi t hi n t he c i r cui t  cour t  j udge' s di scr et i on t o st r i ke 
hi s mot her  as a pr ospect i ve j ur or  or  t o r ecuse hi msel f  f r om t he 
case) .   See al so i d. ,  ¶62 ( " A ci r cui t  cour t  j udge possess br oad 
i nher ent  power s t hat  pr ovi de hi m or  her  wi t h t he t ool s t o 
f ai r l y ,  ef f i c i ency,  and ef f ect i vel y admi ni st er  j ust i ce. " )  
( c i t at i on omi t t ed) .    
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t hat  mi ght  ser ve as pr ecedent  i n f ut ur e cases. 7  Just i ce Pr osser  

expl ai ns t hat  i n hi s v i ew,  any pr ecedent  t hat  coul d emer ge f r om 

t hi s case woul d be " i nappr opr i at e"  pr ecedent .    

¶8 For  t he r easons set  f or t h,  we r ever se t he deci s i on of  

t he cour t  of  appeal s and r emand t he cause t o t he c i r cui t  cour t  

f or  a new t r i al .    

I  

¶9 The r el evant  f act s ar e undi sput ed.   The St at e char ged 

t he def endant  wi t h t aki ng and dr i v i ng a vehi c l e wi t hout  t he 

owner ' s consent  as a par t y t o a cr i me.   The def endant  pl ed not  

gui l t y,  and t he mat t er  was set  f or  t r i al .    

¶10 Dur i ng t he voi r  di r e,  i t  emer ged t hat  t he c i r cui t  

cour t  j udge' s mot her  was among t he pool  of  pr ospect i ve j ur or s.   

The t r anscr i pt  of  t he voi r  di r e pr oceedi ng r eveal s t he f ol l owi ng 

exchange di scl osi ng t he j ur or ' s r el at i onshi p wi t h t he pr esi di ng 

ci r cui t  cour t  j udge:  

[ THE COURT] :  I s t her e anyone among you who i s a member  
of  any pol i ce depar t ment ,  sher i f f ' s  depar t ment ,  or  
ot her  l aw enf or cement  agency?  Any of  you have 
r el at i ves empl oyed i n a l aw enf or cement  r el at ed 
capaci t y?  Ms.  Eat on,  do you have a r el at i ve empl oyed 
i n t he l aw enf or cement  r el at ed capaci t y?   

MS.  EATON:  The j udge.  

THE COURT:  I  l i ke - -  I  l i ke t o consi der  mysel f  par t  of  
l aw enf or cement  or  I  may be di sowned.   You ar e r el at ed 
t o me how?  

                                                 
7 See Just i ce Pr osser ' s concur r ence,  ¶53 ( ar gui ng t hat  we 

shoul d " r each a r esul t  t hat  t he cour t  deems necessar y wi t hout  
est abl i shi ng i nappr opr i at e pr ecedent " ) ;  i d. ,  ¶57 ( ar gui ng 
agai nst  " pr ecedent - set t i ng"  opi ni ons) .     
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 MS.  EATON:  Your  mot her .  

 ¶11 The pr osecut or  br i ef l y quest i oned t he j udge' s mot her  

about  whet her  she t hought  t hat  her  r el at i onshi p wi t h t he j udge 

woul d i nt er f er e wi t h her  dut i es as a j ur or :  

[ Pr osecut or ] :  Mr s.  Eat on,  I  know you' r e t he j udge' s 
mot her ,  do you f eel  comf or t abl e s i t t i ng on a t r i al  
wher e he' s t he j udge but  he' s not  par t y i n t he case?  

MS.  EATON:  I  don' t  t hi nk i t  makes any di f f er ence.   
 
[ Pr osecut or ] :  Doesn' t  make any di f f er ence one way or  
t he ot her  t o you?  You have no opi ni on about  t he 
def endant ' s gui l t  or  i nnocence? 
 
MRS.  EATON:  I  know not hi ng about  i t .  

¶12 Def ense counsel  al so quest i oned t he j udge' s mot her :  
 
[ Def ense counsel ] :  Boy,  Ms.  Eat on,  do I  have a l ot  of  
quest i ons f or  you.   Ser i ousl y.   Do you f eel  you coul d 
be a f ai r  and i mpar t i al  j ur or ?  Woul d you have t o 
expl ai n t o Hi s Honor  Judge Eat on,  l et ' s  say you vot ed 
f or  a ver di ct  of  not  gui l t y,  woul d you f eel  you woul d 
have t o expl ai n or  j ust i f y why you vot ed t hat  way?  

MS.  EATON:  No.  

[ Def ense counsel ] :  Woul d i t  be f ai r  t o say you come i n 
her e compl et el y wi t h an i ndependent  mi nd and you' r e 
wi t hout  bei ng i nf l uenced by t he f act  t hat  Hi s Honor  
Judge Eat on hol ds a ver y hi gh of f i ce? 

MS.  EATON:  Wel l ,  I  f eel  l i ke t he j ur y makes t he 
deci s i on,  he i sn' t  par t  of  t he deci s i on maki ng.   No.   

[ Def ense counsel ] :  That ' s r i ght  and you' l l  be par t  of  
t he j ur y,  i f  you' r e r et ai ned as a j ur or  you' l l  be one 
of  t wel ve of  t he j ur y.    

MS.  EATON:  Ri ght .  

¶13 Def ense counsel  ul t i mat el y moved t o have t he ci r cui t  

cour t  j udge st r i ke hi s mot her  f or  cause f r om t he pool  of  

pr ospect i ve j ur or s.   Def ense counsel  ar gued t hat  " we have a 
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Ceaser ' s [ s i c]  wi f e s i t uat i on her e wher e even t he ver y f act  of  

t he c l ose r el at i onshi p I  t hi nk,  i t ' s  per  se a pr ej udi c i al  

mat t er . "   Def ense counsel  was par t i cul ar l y wor r i ed t hat  t he 

ot her  j ur or s mi ght  gi ve undue wei ght  t o t he opi ni on of  t he 

j udge' s mot her  due t o " her  per sonal  r el at i onshi p wi t h t he 

Cour t . "    

¶14 Def ense counsel  seemed concer ned t hat  t he c i r cui t  

cour t  j udge woul d mi si nt er pr et  def ense counsel ' s mot i on as 

i mpl yi ng cr i t i c i sm of  t he j udge' s mot her .   Def ense counsel  asked 

t hat  t he j udge' s mot her  be excused f or  cause f r om t he j ur y pool  

" wi t h al l  due r espect "  and st at ed t hat  he " cer t ai nl y [ was]  not  

i n any way i mpl y i ng t hat  [ t he j udge' s mot her ]  cannot  be a f ai r  

and i mpar t i al  j ur or  .  .  .  . "   Def ense counsel  al so st at ed t hat  

t he s i t uat i on r egar di ng t he j udge' s mot her  was a " [ v] er y 

sensi t i ve mat t er . "    

¶15 The pr osecut or  opposed def ense counsel ' s mot i on.   The 

pr osecut or  opi ned t hat  t he j udge' s mot her  had " r ai sed an 

i ndi v i dual  who l ooks at  f act s and t r i es t o f i nd t he t r ut h"  and 

t hat  t he j udge' s mot her  pr esumabl y woul d do t he same as a j ur or .   

¶16 The ci r cui t  cour t  j udge suggest ed a pr ef er ence f or  

gr ant i ng def ense counsel ' s mot i on.   He st at ed t hat  he was " not  

necessar i l y  exci t ed about  havi ng [ hi s mot her ]  on t he panel . "   

The j udge al so acknowl edged t hat  he " [ coul d]  see t he possi bi l i t y 

of  quest i ons ar i s i ng"  and par t i cul ar l y wor r i ed t hat  he mi ght  " be 

cal l ed i nt o a posi t i on wher e I  woul d have t o r ul e on some t ype 

of  j ur or  mi sconduct  i nvol v i ng my mot her [ . ] "    
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¶17 Never t hel ess,  t he c i r cui t  cour t  j udge decl ar ed t hat  

" I ' m goi ng t o per haps r el uct ant l y deny"  t he def endant ' s mot i on 

t o st r i ke t he j udge' s mot her  as a j ur or  f or  cause.   The ci r cui t  

cour t  j udge appar ent l y concl uded t hat  he had no choi ce i n t he 

mat t er .   Thr ee t i mes,  t he c i r cui t  cour t  j udge st at ed wor ds t o 

t hi s ef f ect :  " I  don' t  t hi nk I  have any l egal  basi s f or  excusi ng 

her . "    

¶18 Nei t her  t he St at e nor  def ense counsel  used a 

per empt or y chal l enge t o r emove t he j udge' s mot her  f r om t he j ur y.  

The j udge' s mot her  sat  as a j ur or  i n t he def endant ' s t r i al .   

¶19 I n hi s i nst r uct i ons t o t he j ur y,  t he c i r cui t  cour t  

j udge descr i bed t he separ at e r ol es of  t he j udge and j ur y and t he 

j ur y ' s dut y t o deci de t he case based sol el y on t he evi dence 

pr esent ed at  t r i al .   The ci r cui t  cour t  j udge i nst r uct ed t he j ur y 

i n r el evant  par t  as f ol l ows:  

I t  i s  your  dut y t o f ol l ow al l  of  t hese i nst r uct i ons.   
Regar dl ess of  any opi ni on you may have about  what  t he 
l aw i s or  ought  t o be,  you must  base your  ver di ct  on 
t he l aw I  gi ve you i n t hese i nst r uct i ons.   Appl y t hat  
l aw t o t he f act s i n t he case whi ch have been pr oper l y 
pr oven by t he evi dence.   Consi der  onl y t he evi dence 
r ecei ved dur i ng t hi s t r i al  and t he l aw as gi ven t o you 
by t hese i nst r uct i ons and f r om t hese al one,  gui ded by 
your  soundest  r eason and best  j udgment ,  r each your  
ver di ct .   I f  any member  of  t he j ur y has an i mpr essi on 
of  my opi ni on as t o whet her  t he def endant  i s gui l t y or  
not  gui l t y,  di sr egar d t hat  i mpr essi on ent i r el y and 
deci de t he i ssues of  f act  sol el y as you vi ew t he 
evi dence.   You,  t he j ur y,  ar e t he sol e j udges of  t he 
f act s,  and t he cour t  i s  t he j udge of  t he l aw onl y.  

¶20 The def endant ' s t r i al  l ast ed one day.   The j ur y  f ound 

t he def endant  gui l t y of  t he cr i me char ged.   The ci r cui t  cour t  
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wi t hhel d sent ence and pl aced t he def endant  on pr obat i on f or  

t hr ee year s.    

I I  

¶21 When t he ci r cui t  cour t  deni es an accused' s mot i on t o 

excuse a j ur or  f or  cause on t he gr ound of  bi as,  t he accused 

of t en wi l l  have t he oppor t uni t y t o exer ci se a per empt or y 

chal l enge t o r emove t he j ur or .   I n t he pr esent  case t he 

def endant  di d not  exer ci se a per empt or y chal l enge t o st r i ke t he 

c i r cui t  j udge' s mot her  as a j ur or .   A def endant ' s f ai l ur e t o 

exer ci se a per empt or y chal l enge does not  r esul t  i n a wai ver  of  

t he def endant ' s r i ght  t o r ai se on appeal  t he i ssue whet her  t he 

j ur or ' s i ncl usi on vi ol at ed t he def endant ' s const i t ut i onal  r i ght  

t o be t r i ed by an i mpar t i al  j ur y. 8 

¶22 A cr i mi nal  def endant ' s r i ght  t o a f ai r  t r i al  by a 

panel  of  i mpar t i al  j ur or s i s guar ant eed by t he Si xt h Amendment  

t o t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  

t he Wi sconsi n Const i t ut i on. 9   

 ¶23 The Si xt h Amendment  pr ovi des i n f ul l  as f ol l ows:    

I n al l  cr i mi nal  pr osecut i ons,  the accused shall enjoy 
the right to a speedy and publ i c trial, by an 
impartial jury of  t he st at e and di st r i ct  wher ei n t he 
cr i me shal l  have been commi t t ed,  whi ch di st r i ct  shal l  
have been pr evi ousl y ascer t ai ned by l aw,  and t o be 
i nf or med of  t he nat ur e and cause of  t he accusat i on;  t o 
be conf r ont ed wi t h t he wi t nesses agai nst  hi m;  t o have 

                                                 
8 St at e v.  Li ndel l ,  2001 WI  108,  ¶117,  245 Wi s.  2d 689,  629 

N. W. 2d 223 ( c i t i ng St at e v.  Gesch,  167 Wi s.  2d 660,  671,  482 
N. W. 2d 99 ( 1992) ) .  

9 St at e v.  Faucher ,  227 Wi s.  2d 700,  715,  596 N. W. 2d 770 
( 1999) .  
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compul sor y pr ocess f or  obt ai ni ng wi t nesses i n hi s 
f avor ,  and t o have t he assi st ance of  counsel  f or  hi s 
def ense.   ( Emphasi s added. )  

 ¶24 The Si xt h Amendment  r i ght  t o a j ur y t r i al  i s  

appl i cabl e t o t he St at es t hr ough t he Due Pr ocess Cl ause of  t he 

Four t eent h Amendment . 10 

 ¶25 Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n Const i t ut i on,  

t hi s st at e' s anal ogue t o t he Si xt h Amendment ,  pr ovi des i n f ul l  

as f ol l ows:   

In all criminal prosecutions the accused shall enjoy 
the right t o be hear d by hi msel f  and counsel ;  t o 
demand t he nat ur e and cause of  t he accusat i on agai nst  
hi m;  t o meet  t he wi t nesses f ace t o f ace;  t o have 
compul sor y pr ocess t o compel  t he at t endance of  
wi t nesses i n hi s behal f ;  and i n pr osecut i ons by 
i ndi ct ment ,  or  i nf or mat i on,  to a speedy publ i c trial 
by an impartial jury of  t he count y or  di st r i ct  wher ei n 
t he of f ense shal l  have been commi t t ed;  whi ch count y or  
di st r i ct  shal l  have been pr evi ousl y ascer t ai ned by 
l aw.   ( Emphasi s added. )  

¶26 Thi s cour t  r ecogni zes t hr ee cat egor i es of  bi as t hat  

may r ender  a per son' s pr esence on t he j ur y i nconsi st ent  wi t h t he 

guar ant ee of  f ai r  t r i al  by a panel  of  i mpar t i al  j ur or s:  

" st at ut or y bi as, "  " subj ect i ve bi as, "  and " obj ect i ve bi as. " 11   

                                                 
10 See Duncan v.  Loui s i ana,  391 U. S.  145,  149 ( 1968)  ( " [ W] e 

hol d t hat  t he Four t eent h Amendment  guar ant ees a r i ght  of  j ur y 
t r i al  i n al l  cr i mi nal  cases whi ch——wer e t hey t o be t r i ed i n a 
f eder al  cour t ——woul d come wi t hi n t he Si xt h Amendment ' s 
guar ant ee. "  ( f oot not e omi t t ed) ) .  

11 Faucher ,  227 Wi s.  2d at  706.   



No.  2007AP400- CR   

 

11 
 

¶27 " St at ut or y bi as"  and " subj ect i ve bi as"  ar e not  at  

i ssue i n t he pr esent  case and need not  be di scussed. 12  The 

def endant  cont ends t hat  t he c i r cui t  cour t  j udge' s mot her  was 

obj ect i vel y bi ased.    

¶28 Thi s cour t  or di nar i l y  " gi ve[ s]  wei ght  t o a ci r cui t  

cour t ' s  concl usi on t hat  a pr ospect i ve j ur or  i s or  i s not  

obj ect i vel y bi ased"  and wi l l  r ever se t he ci r cui t  cour t ' s  

det er mi nat i on " onl y i f  as a mat t er  of  l aw a r easonabl e j udge 

coul d not  have r eached such a concl usi on. " 13   

¶29 We gener al l y def er  t o t he c i r cui t  cour t ' s  

det er mi nat i on because " a c i r cui t  cour t ' s  concl usi on on obj ect i ve 

bi as i s i nt er t wi ned wi t h f act ual  f i ndi ngs suppor t i ng t hat  

concl usi on. " 14  Her e,  f or  t wo r easons,  we depar t  f r om our  usual  

pr act i ce of  def er r i ng t o t he c i r cui t  cour t ' s  det er mi nat i on of  

obj ect i ve bi as.  

¶30 Fi r st ,  appel l at e def er ence appear s al most  l udi cr ous 

when t he appel l at e cour t  i s  goi ng t o r el y upon t he ci r cui t  cour t  

j udge' s det er mi nat i on t hat  a member  of  hi s or  her  i mmedi at e 

f ami l y i s obj ect i vel y i mpar t i al .   The appear ance of  f ai r ness and 

pr opr i et y c l ear l y i s l ost  when t he cr i t i cal  det er mi nat i on 

                                                 
12 " St at ut or y bi as"  s i mpl y r ef er s  t o cat egor i es of  per  se 

bi as set  f or t h at  Wi s.  St at .  § 805. 08( 1) .   See Faucher ,  227 
Wi s.  2d at  717.   " [ S] ubj ect i ve bi as r ef er s t o t he bi as t hat  i s  
r eveal ed by t he pr ospect i ve j ur or  on voi r  di r e:  i t  r ef er s t o t he 
pr ospect i ve j ur or ' s st at e of  mi nd. "   I d.    

13 Faucher ,  227 Wi s.  2d at  721.    

14 I d.  at  720.   
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whet her  a pr ospect i ve j ur or  shoul d be excl uded as a j ur or  on t he 

gr ound of  bi as i s ent r ust ed t o a c i r cui t  cour t  j udge who i s a 

member  of  t he j ur or ' s i mmedi at e f ami l y and i s not  subj ect  t o 

i ndependent  appel l at e r evi ew.     

¶31 Second,  t he c i r cui t  cour t  j udge i n t he pr esent  case 

er r ed as a mat t er  of  l aw i n st at i ng t hat  he l acked any l egal  

basi s t o gr ant  t he def endant ' s mot i on.   The ci r cui t  cour t  j udge 

comment ed on hi s l ack of  aut hor i t y as f ol l ows:  " So,  agai n,  I ' m 

not  necessar i l y  exci t ed about  havi ng her  on t he panel  because I  

can see t he possi bi l i t i es of  quest i ons ar i s i ng l i ke you [ t he 

def ense counsel ]  r ai sed but  I  don' t  have any basi s f or  k i cki ng 

her  of f  so at  t hi s poi nt  your  mot i on i s deni ed. "    

¶32 The ci r cui t  cour t  j udge er r oneousl y concl uded t hat  

al t hough t her e wer e pr act i cal  r easons f or  st r i k i ng hi s mot her  

f r om t he j ur y,  he had no l egal  basi s f or  doi ng so.   The cor r ect  

pr i nci pl e of  l aw t hat  shoul d have gui ded t he ci r cui t  cour t  j udge 

i s t hat  a c i r cui t  cour t  j udge shoul d er r  on t he si de of  

di smi ssi ng a chal l enged j ur or  when t he chal l enged j ur or ' s 

pr esence may cr eat e bi as or  an appear ance of  bi as. 15  The r eason 

f or  t hi s pr i nci pl e of  l aw i s t hat  a c i r cui t  cour t ' s  st r i k i ng a 

                                                 
15 See Li ndel l ,  245 Wi s.  2d 689,  ¶49 ( " [ W] e caut i on and 

encour age t he ci r cui t  cour t s t o st r i ke pr ospect i ve j ur or s f or  
cause when t he ci r cui t  cour t s ' r easonabl y suspect '  t hat  j ur or  
bi as exi st s. "  ( quot i ng St at e v.  Fer r on,  219 Wi s.  2d 481,  495- 96,  
579 N. W. 2d 654 ( 1998)  ( i nt er nal  quot at i on mar ks omi t t ed) ) ) ;  
Kanzenbach v.  S. C.  Johnson & Son,  I nc. ,  273 Wi s.  621,  627,  79 
N. W. 2d 249 ( 1956)  ( hol di ng t hat  a c i r cui t  cour t  j udge shoul d 
st r i ke a j ur or  f or  cause " whenever  he may r easonabl y suspect  
t hat  c i r cumst ances out si de t he evi dence may cr eat e bi as or  an 
appear ance of  bi as on t he par t  of  t he chal l enged j ur or " ) .  
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pr ospect i ve j ur or  who r ai ses i ssues of  bi as saves j udi c i al  t i me 

and r esour ces i n t he l ong r un. 16   

¶33 Thi s cour t  has acknowl edged t hat  cases concer ni ng 

j ur or  bi as pr esent  di f f i cul t  l egal  quest i ons f or  t hi s cour t  and 

t he cour t  of  appeal s. 17  The ci r cui t  cour t ' s  best  cour se of  

act i on i s t o obvi at e t he need f or  appel l at e r evi ew of  t hese 

quest i ons by er r i ng on t he si de of  caut i on i n t he f i r st  i nst ance 

by st r i k i ng t he j ur or .    

¶34 The ci r cui t  cour t  j udge i n t he pr esent  case f ai l ed t o 

acknowl edge or  t o exer ci se hi s aut hor i t y t o st r i ke a pr ospect i ve 

j ur or  f or  cause when t he ci r cui t  cour t  r easonabl y suspect ed t hat  

j ur or  bi as or  an appear ance of  j ur or  bi as exi st ed.   Al t hough t he 

ci r cui t  cour t  j udge seemed t o expr ess a pr ef er ence f or  gr ant i ng 

t he def endant ' s mot i on,  he r epeat edl y and er r oneousl y st at ed 

t hat  he l acked any l egal  basi s f or  gr ant i ng t he def endant ' s 

mot i on.   The ci r cui t  cour t  j udge di d have a l egal  basi s.    

¶35 Accor di ngl y,  i n t he pr esent  case we r evi ew t he c i r cui t  

cour t  j udge' s det er mi nat i on of  j ur or  bi as i ndependent l y of  t he 

c i r cui t  cour t  and t he cour t  of  appeal s,  al t hough benef i t i ng f r om 

t hei r  anal yses.    

                                                 
16 Li ndel l ,  245 Wi s.  2d 689,  ¶49 ( st at i ng t hat  by " er r [ i ng]  

on t he si de of  st r i k i ng pr ospect i ve j ur or s who appear  t o be 
bi ased, "  t he c i r cui t  cour t s may " avoi d t he appear ance of  bi as,  
and may save j udi c i al  t i me and r esour ces i n t he l ong r un"  
( quot i ng St at e v .  Fer r on,  219 Wi s.  2d 481,  503,  579 N. W. 2d 654 
( 1998)  ( i nt er nal  quot at i on mar ks omi t t ed) ) ) .  

17 Li ndel l ,  245 Wi s.  2d 689,  ¶31.  
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¶36 A j ur or  i s obj ect i vel y bi ased when a r easonabl e per son 

i n t he j ur or ' s posi t i on coul d not  be i mpar t i al . 18  " To be 

i mpar t i al ,  a j ur or  must  be i ndi f f er ent  and capabl e of  basi ng hi s 

or  her  ver di ct  upon t he evi dence devel oped at  t r i al . " 19  A j ur or  

t her ef or e shoul d be vi ewed as obj ect i vel y bi ased i f  a r easonabl e 

per son i n t he j ur or ' s posi t i on coul d not  avoi d basi ng hi s or  her  

ver di ct  upon consi der at i ons ext r aneous t o evi dence put  bef or e 

t he j ur y at  t r i al .   

¶37 Or di nar i l y  i t  i s  a j ur or ' s " r el at i onshi p t o ei t her  

s i de [ of  a di sput e]  whi ch l eaves doubt  about  [ t he j ur or ' s]  

i mpar t i al i t y . " 20  Wi sconsi n St at .  § 805. 08( 1) ,  f or  exampl e,  

st at es t hat  a j ur or  must  be excused i f  " t he j ur or  i s r el at ed by 

bl ood,  mar r i age or  adopt i on t o any par t y or  t o any at t or ney 

appear i ng i n t he case .  .  .  . " 21  The j udge' s mot her  does not  f i t  

i nt o t he t r adi t i onal  mol d of  a j ur or  who has a r el at i onshi p wi t h 

a par t y or  someone i nvol ved wi t h a par t y.   
                                                 

18 Faucher ,  227 Wi s.  2d at  718.    

" [ T] he f ocus of  t he i nqui r y i nt o ' obj ect i ve bi as '  i s  not  
upon t he i ndi v i dual  pr ospect i ve j ur or ' s st at e of  mi nd .  .  .  . "   
Faucher ,  227 Wi s.  2d at  718.   A j ur or ' s subj ect i ve st at e of  
mi nd,  however ,  i s  r el evant  t o t he det er mi nat i on of  obj ect i ve 
bi as.   I d.  at  720.   

19 Faucher ,  227 Wi s.  2d at  715 ( c i t i ng I r v i n v.  Dowd,  366 
U. S.  717,  722 ( 1961) ) .  

20 Li ndel l ,  245 Wi s.  2d 689,  ¶49 ( quot at i on mar ks and 
ci t at i on omi t t ed) .  

21 See al so Gesch,  167 Wi s.  2d at  662 ( hol di ng t hat  
" pr ospect i ve j ur or s who ar e r el at ed t o a st at e wi t ness by bl ood 
or  mar r i age t o t he t hi r d degr ee .  .  .  must  be st r uck f r om t he 
j ur y panel " ) .  
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¶38 Never t hel ess,  we concl ude t hat  t he c i r cui t  cour t  

j udge' s mot her  was obj ect i vel y bi ased under  t he st andar ds set  

f or t h i n our  case l aw.   The j udge' s mot her  has an i nt er est  i n 

t he case,  namel y her  f ami l i al  r el at i onshi p wi t h t he j udge,  t hat  

i s  ext r aneous t o t he evi dence on whi ch t he j ur y i s t o base i t s 

deci s i on.   A r easonabl e per son i n t he posi t i on of  t he j udge' s 

mot her  woul d not  have been abl e t o set  asi de her  r el at i onshi p t o 

t he pr esi di ng j udge when di schar gi ng her  dut i es as a j ur or . 22   

¶39 Fur t her mor e,  t he mot her ' s pr esence may have a 

pot ent i al  i mpact  on t he t r i al  pr oceedi ngs or  t he j ur y ' s 

del i ber at i ons.   Counsel  may be r el uct ant  t o chal l enge t he 

ci r cui t  cour t ' s  adver se r ul i ngs wi t h or di nar y zeal  i f  one of  t he 

j ur or s whom counsel  needs t o per suade happens t o be an i mmedi at e 

f ami l y member  of  t he pr esi di ng j udge.   The ot her  j ur or s may t end 

                                                 
22 I n ar gui ng t hat  t he j udge' s mot her  was obj ect i vel y bi ased 

i n t he St at e' s f avor ,  t he def endant  al so poi nt s out  t hat  t he 
j udge' s mot her  i dent i f i ed her  son,  a neut r al  par t y,  as a member  
of  l aw enf or cement  and f ur t her  t hat  t he j udge r esponded by 
suggest i ng t hat  he " may be di sowned" ——pr esumabl y by hi s mot her ——
i f  he di d not  consi der  hi msel f  a member  of  l aw enf or cement  as 
wel l .   We do not  f i nd t hi s ar gument  per suasi ve.    

Nei t her  t he j udge nor  t he j udge' s mot her  made comment s 
demonst r at i ng mor e t han a gener al i zed admi r at i on f or  l aw 
enf or cement .   Nei t her  per son di spar aged cr i mi nal  def endant s or  
cr i mi nal  def ense at t or neys.   I ndeed,  when def ense counsel  asked 
t he pr ospect i ve j ur or s whet her  t hey di sagr eed wi t h hi s v i ew t hat  
an acqui t t al  can be " j ust  as much l aw enf or cement  .  .  .  as a 
convi ct i on, "  t he j udge' s mot her  kept  s i l ent  wi t h t he r est  of  t he 
j ur or s i n t he pool .  
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t o gi ve t he def er ence t o t he j udge' s mot her  t hat  t hey ar e 

pr esumed t o gi ve t o t he j udge. 23  

¶40 Fi nal l y,  a c l ose and f ami l i al  l i nk bet ween t he j udge 

and a j ur or  i s not  congr uent  wi t h one of  t he basi c pur poses 

under l y i ng t he const i t ut i onal  guar ant ee of  t r i al  by an i mpar t i al  

j ur y.   The Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  t he 

f eder al  const i t ut i on,  as wel l  as t he const i t ut i ons of  t he many 

st at es,  pr ovi des f or  t r i al  by j ur y i n cr i mi nal  cases i n l ar ge 

par t  t o pr ot ect  agai nst  t he abuses of  j udges. 24  The pr esence of  

a member  of  t he j udge' s i mmedi at e f ami l y on t he j ur y seems 

conspi cuousl y i nconsi st ent  wi t h t he j ur y ' s f unct i on as,  i n par t ,  

a check upon t he power  of  t he j udge.  

¶41 I n t hese ci r cumst ances,  a c i r cui t  cour t  need not  

sear ch f or  evi dence of  bi as t o pr ot ect  a def endant ' s r i ght  t o a 

f ai r  t r i al . 25  A pr esi di ng j udge' s  mot her  as a j ur or  i s a speci al  

c i r cumst ance so f r aught  wi t h t he possi bi l i t y  of  bi as t hat  

                                                 
23 See Quer ci a v.  Uni t ed St at es,  289 U. S.  466,  470 ( 1933)  

( " The i nf l uence of  t he t r i al  j udge on t he j ur y i s necessar i l y  
and pr oper l y of  gr eat  wei ght  and hi s l i ght est  wor d or  i nt i mat i on 
i s r ecei ved wi t h def er ence,  and may pr ove cont r ol l i ng. "  
( quot at i on mar ks and ci t at i on omi t t ed) ) .  

24 Duncan v.  Loui s i ana,  391 U. S.  145,  156 ( 1968)  ( " Those who 
wr ot e our  const i t ut i ons knew f r om hi st or y and exper i ence t hat  i t  
was necessar y t o pr ot ect  agai nst  .  .  .  j udges t oo r esponsi ve t o 
t he voi ce of  hi gher  aut hor i t y.  .  .  .  [ T] he r i ght  t o be t r i ed by 
a j ur y of  hi s peer s [ gi ves t he accused]  an i nest i mabl e saf eguar d 
agai nst  .  .  .  t he compl i ant ,  bi ased,  or  eccent r i c j udge. " ) .    

25 Faucher ,  227 Wi s.  2d at  723.  
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obj ect i ve bi as must  be f ound r egar dl ess of  t he par t i cul ar  

j ur or ' s assur ances of  i mpar t i al i t y . 26 

¶42 We concl ude t hat  as a mat t er  of  l aw a r easonabl e j udge 

coul d not  r each any ot her  concl usi on under  t he c i r cumst ances of  

t he pr esent  case t han t o excuse hi s mot her  f r om si t t i ng on t he 

j ur y.    

¶43 The par t i es have gi ven scant  at t ent i on t o t he quest i on 

whet her  t he " har ml ess er r or "  doct r i ne appl i es t o t he c i r cui t  

cour t  j udge' s er r oneous i ncl usi on of  hi s mot her  on t he j ur y,  i n 

v i ol at i on of  t he def endant ' s r i ght  t o a f ai r  t r i al  by an 

i mpar t i al  j ur y under  t he Si xt h Amendment  t o t he Uni t ed St at es 

Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he Wi sconsi n 

Const i t ut i on.   The def endant  br i ef l y st at es t hat  " har ml ess er r or  

does not  appl y t o i mpar t i al  j ur y i ssues. " 27  Al t hough t he St at e 

devot es sever al  pages t o descr i bi ng t he evi dence agai nst  t he 

def endant  and appear s t o v i ew t hi s evi dence as over whel mi ng, 28 

t he St at e set s f or t h no posi t i on r egar di ng t he har ml ess er r or  

doct r i ne.  

¶44  When concl udi ng i n our  pr evi ous cases t hat  a j ur or  

was bi ased and was er r oneousl y i mpanel ed,  t he cour t  has r ever sed 

t he def endant ' s  convi ct i on and or der ed a new t r i al  wi t hout  

                                                 
26 I d.  at  724.  

27 Repl y Br i ef  of  Def endant - Appel l ant - Pet i t i oner  Mar k H.  
Tody,  Jr .  at  1.  

28 See Br i ef  of  Pl ai nt i f f - Respondent  St at e of  Wi sconsi n at  
12- 17.    
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i nqui r y i nt o har ml ess er r or . 29  These cases r ef l ect  t he r ul e t hat  

j ur or  bi as t ai nt s t he ent i r e pr oceedi ng and r equi r es aut omat i c  

r ever sal .   Jur or  bi as i s a def ect  af f ect i ng t he f r amewor k wi t hi n 

whi ch t he t r i al  pr oceeds,  r at her  t han si mpl y an er r or  i n t he 

t r i al  pr ocess i t sel f .   Jur or  bi as ser i ousl y af f ect s t he 

f ai r ness,  i nt egr i t y,  or  publ i c r eput at i on of  j udi c i al  

pr oceedi ngs and i s per  se pr ej udi c i al .    

¶45 Al t hough t her e i s a dear t h of  aut hor i t y r egar di ng t he 

quest i on whet her  a member  of  t he pr esi di ng j udge' s i mmedi at e 

f ami l y may ser ve as a j ur or ,  our  deci s i on i n t he pr esent  case i s 

consi st ent  wi t h and i s suppor t ed by t wo cases f r om ot her  

j ur i sdi ct i ons:  El mor e v.  St at e,  144 S. W. 3d 278 ( Ar k.  2004) ;  and 

Peopl e v.  Har t son,  553 N. Y. S. 2d 537 ( N. Y.  App.  1990) .   The 

pr esi di ng j udge' s wi f e sat  as a j ur or  i n each of  t hese cases. 30  

The Ar kansas Supr eme Cour t  ( i n El mor e)  and t he New Yor k 

appel l at e cour t  ( i n Har t son)  each hel d t hat  al l owi ng t he j udge' s 

wi f e t o ser ve as a j ur or  was er r or  and r ever sed t he def endant ' s 

convi ct i on.    

¶46 Al t hough t he cour t s i n El mor e and Har t son di d not  

c l ear l y i dent i f y t he const i t ut i onal  or  st at ut or y basi s of  t hei r  

deci s i ons,  each cour t  empl oyed r easoni ng subst ant i al l y  s i mi l ar  

t o our s i n t he pr esent  case.   The Ar kansas Supr eme Cour t  

                                                 
29 See,  e. g. ,  St at e v.  Faucher ,  227 Wi s.  2d 700,  596 

N. W. 2d 770 ( 1999) ;  St at e v.  Del gado,  223 Wi s.  2d 270,  588 
N. W. 2d 1 ( 1999) ;  St at e v.  Gesch,  167 Wi s.  2d 660,  482 N. W. 2d 99 
( 1992) .    

30 See El mor e v.  St at e,  144 S. W. 3d 278,  279 ( Ar k.  2004) ;  
Peopl e v.  Har t son,  553 N. Y. S. 2d 537,  538 ( N. Y.  App.  1990) .   
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st r essed t he necessi t y of  avoi di ng " even t he appear ance of  

i mpr opr i et y,  bi as,  or  pr ej udi ce"  when sel ect i ng j ur or s 

consi st ent  wi t h t he def endant ' s Si xt h Amendment  r i ght  t o a f ai r  

t r i al  bef or e an i mpar t i al  j ur y. 31  The New Yor k appel l at e cour t  

st at ed t hat  " a def endant  has a f undament al  r i ght  t o an i mpar t i al  

j ur y"  and t hat  " wher e t he i mpar t i al i t y  of  a j ur or  i s open t o 

ser i ous quest i on,  di squal i f i cat i on i s t he bet t er  pr act i ce. " 32  

¶47 As we do her e,  t he El mor e and Har t son cour t s bot h 

or der ed new t r i al s wi t hout  i nqui r i ng i nt o quest i ons of  pr ej udi ce 

or  har ml ess er r or .   The Har t son cour t  expl ai ned t hat  " t he r i ght  

t o t he f act  and appear ance of  a f ai r  j ur y i s so f undament al  t hat  

t he ser vi ce of  t he spouse of  t he Tr i al  Judge as a t r i al  j ur or  

r equi r es r ever sal  of  [ t he]  def endant ' s convi ct i on"  and 

addi t i onal l y t hat  pr oof  of  any pr ej udi ce t o t he def endant  " i s 

l i kel y t o be out  of  [ t he]  def endant ' s r each. " 33  The El mor e cour t  

or der ed a new t r i al  wi t h mi ni mal  expl anat i on. 34 

¶48 The obl i gat i on t o avoi d a bi ased j ur or  l i es not  onl y 

wi t h def ense counsel  and t he ci r cui t  cour t ,  but  al so,  as we have 

st at ed,  wi t h t he pr osecut or .   We r epeat  t he admoni t i ons we gave 

t o pr osecut or s i n St at e v.  Li ndel l ,  2001 WI  108,  ¶118,  245 

Wi s.  2d 689,  629 N. W. 2d 223:  Pr osecut or s have an i nt er est  i n 

seei ng t hat  bi ased j ur or s do not  s i t .   The St at e shoul d be al er t  

                                                 
31 El mor e,  144 S. W. 3d at  280.    

32 Har t son,  553 N. Y. S. 2d at  538.    

33 I d.    

34 See El mor e,  144 S. W. 3d at  280.  
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and sensi t i ve t o a def endant ' s chal l enge f or  cause.   We have 

ur ged t he St at e t o ant i c i pat e a def endant ' s possi bl e st r at egy i n 

unsuccessf ul l y chal l engi ng a j ur or  f or  cause and have out l i ned 

t hr ee cour ses of  act i on f or  t he St at e i n t hi s event ual i t y:  t he 

St at e can j oi n t he def endant  i n aski ng t he ci r cui t  cour t  t o 

r emove t he j ur or  f or  cause;  t he St at e can exer ci se a per empt or y 

st r i ke t o r emove a j ur or  who has been chal l enged f or  cause;  or  

t he St at e can do not hi ng and r i sk a new t r i al  i f  an appel l at e 

cour t  concl udes t hat  a bi ased j ur or  was on t he j ur y. 35  The St at e 

t ook t he t hi r d cour se of  act i on i n t he i nst ant  case.   As a 

r esul t  a new t r i al  i s  or der ed.    

¶49 For  t he r easons set  f or t h,  we concl ude t hat  t he 

def endant  was depr i ved of  hi s r i ght  under  t he Si xt h Amendment  t o 

t he Uni t ed St at es Const i t ut i on or  Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on t o be t r i ed by an i mpar t i al  j ur y 

i ndependent  of  t he j udge.   Accor di ngl y,  we r ever se t he j udgment  

of  convi ct i on and r emand t he cause f or  a new t r i al .   

*  *  *  *  

¶50 For  t he r easons set  f or t h we concl ude t hat  t he 

def endant  was depr i ved of  hi s r i ght  under  t he Si xt h Amendment  t o 

t he Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on t o be t r i ed by an i mpar t i al  j ur y and 

accor di ngl y r ever se t he convi ct i on and or der  a new t r i al .   A 

pr esi di ng j udge' s mot her  ser vi ng as a j ur or  i s a speci al  

c i r cumst ance so f r aught  wi t h t he possi bi l i t y  of  bi as t hat  we 

                                                 
35 Li ndel l ,  245 Wi s.  2d 689,  ¶118.  
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must  f i nd obj ect i ve bi as r egar dl ess of  t he par t i cul ar  j ur or ' s 

assur ances of  i mpar t i al i t y . 36   

¶51 Accor di ngl y,  we r ever se t he deci s i on of  t he cour t  of  

appeal s and r emand t he cause t o t he c i r cui t  cour t  f or  a new 

t r i al .   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed and t he cause r emanded.     

¶52 MI CHAEL J.  GABLEMAN,  J. ,  di d not  par t i c i pat e.    

 

                                                 
36 See Faucher ,  227 Wi s.  2d at  724.  
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¶53 DAVI D T.  PROSSER,  J.    (concurring).   Thi s case 

pr esent s t he j ur i spr udent i al  quest i on of  how t o r each a r esul t  

t hat  t he cour t  deems necessar y wi t hout  est abl i shi ng 

i nappr opr i at e pr ecedent .   I  j oi n t he concur r i ng opi ni on of  

Just i ce Annet t e Ki ngsl and Zi egl er  because her  opi ni on 

under st ands t he pr obl em and at t empt s t o r esol ve i t  as nar r owl y 

as possi bl e.    

¶54 The l ead opi ni on t akes a di f f er ent  appr oach.   I t  

r ecogni zes t he ci r cui t  cour t ' s  er r or  i n under est i mat i ng and 

mi sst at i ng i t s aut hor i t y t o addr ess t he si t uat i on at  hand.   Lead 

op. ,  ¶¶29- 32.   I t  l ays out  sound pol i cy r easons why t he ci r cui t  

cour t  shoul d have exer ci sed i t s aut hor i t y i n t hi s case.   I d. ,  

¶¶4,  39- 40.   But  t hen i t  concl udes t hat  t he pr esence of  t he 

j udge' s mot her  on t he j ur y panel  v i ol at ed t he def endant ' s r i ght  

t o an i mpar t i al  j ur y under  bot h t he Si xt h Amendment  t o t he 

Uni t ed St at es Const i t ut i on and Ar t i c l e I ,  Sect i on 7 of  t he 

Wi sconsi n Const i t ut i on,  i d. ,  ¶¶5,  49,  and i t  i mpl i es t hat  t he 

j udge cr eat ed st r uct ur al  er r or  by f ai l i ng t o r emove hi s mot her  

f r om t he j ur y panel ,  i d. ,  ¶¶41- 47.  

¶55 I  cannot  j oi n an opi ni on t hat  seeks t o t r ansf or m a 

quest i onabl e exampl e of  " obj ect i ve bi as"  i nt o a per  se v i ol at i on 

of  t he Si xt h Amendment .  

¶56 The pr esence of  t he j udge' s mot her  on t he j ur y af t er  

t he def endant  asked t he j udge t o r emove her  was not  appr opr i at e.   

The j udge had t he power  t o addr ess t he si t uat i on and avoi d any 

pr obl ems i n f act  or  appear ance.   I n my vi ew,  he er r ed i n not  

exer ci s i ng t hat  power .    
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¶57 For  t hi s cour t ,  t her e has t o be a r easonabl e mi ddl e 

gr ound bet ween a pr ecedent - set t i ng opi ni on t hat  woul d appr ove,  

over  t he obj ect i on of  t he def endant ,  a j udge' s f ami l y member  

s i t t i ng on a cr i mi nal  j ur y i n a t r i al  i n whi ch t he j udge 

pr esi des,  and a pr ecedent - set t i ng opi ni on t hat  woul d cat egor i ze 

ever y f ut ur e case of  obj ect i ve bi as a const i t ut i onal  v i ol at i on 

r equi r i ng a new t r i al .   Just i ce Zi egl er ' s concur r ence r epr esent s  

t hat  mi ddl e gr ound.  

¶58 For  t he r easons st at ed,  I  r espect f ul l y concur .  
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¶59 ANNETTE KI NGSLAND ZI EGLER,  J.    (concurring).  I  wr i t e 

separ at el y because t hi s i s not  a case t hat  i nvol ves j ur or  bi as.   

St andi ng apar t ,  nei t her  t he j udge nor  t he j ur or  was bi ased.   

However ,  t he combi nat i on of  havi ng t he j udge pr esi de over  a case 

i n whi ch he may be cal l ed upon t o r ul e on a mat t er  i nvol v i ng hi s 

mot her  as a j ur or  i s a pr obl em wai t i ng t o happen.   The j udge 

her e was f i r st  conf r ont ed wi t h t hi s i ssue when he was cal l ed 

upon t o deci de whet her  hi s mot her  shoul d be st r i cken f or  cause.    

¶60 Judges f ace t ough cal l s i n t he cour t r oom each day.   

Judges ar e char ged wi t h admi ni st er i ng j ust i ce and have a 

concur r ent  goal  of  avoi di ng unnecessar y appel l at e i ssues.   To 

avoi d t hese appel l at e i ssues t he j udge coul d have ei t her  r emoved 

hi msel f  f r om t he case or  r epl aced t he j ur or .   However ,  t he 

c i r cui t  cour t  j udge st at ed t hat  he di d not  t hi nk t her e was " any 

l egal  basi s f or  excusi ng"  hi s mot her  f r om t he panel .   I  di sagr ee 

because t he ci r cui t  cour t  j udge has br oad i nher ent  aut hor i t y and 

t hus t he di scr et i on and aut hor i t y t o admi ni st er  j ust i ce.   Under  

hi s i nher ent  aut hor i t y,  t he j udge shoul d have ei t her  st r i cken 

hi s mot her  f r om t he j ur y or  r ecused hi msel f  f r om t he case.   The 

j ur or ,  however ,  coul d s i t  on anot her  case so l ong as her  son was 

not  t he pr esi di ng j udge.   Consequent l y,  i t  i s  unnecessar y f or  

t hi s cour t  t o mani pul at e t hi s case t o f i t  t he l aw of  obj ect i ve 

bi as.   Because I  do not  agr ee t hat  t hi s case i nvol ves j ur or  

bi as,  I  r espect f ul l y concur  i n t he l ead opi ni on' s deci s i on t o 

gr ant  a new t r i al .   
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I  

¶61 I  di sagr ee wi t h t he l ead opi ni on' s det er mi nat i on t hat  

t hi s j ur or  was obj ect i vel y bi ased.   The l ead opi ni on weaves an 

anal ysi s i n or der  t o obt ai n a r esul t .   I  do not  j oi n i n t hat  

conf usi on of  case l aw i nvol v i ng j ur or  bi as.   I nst ead,  I  woul d 

cal l  upon j udges t o use t hei r  sound di scr et i on and i nher ent  

aut hor i t y t o avoi d such si t uat i ons wher e t he r eci pe f or  di sast er  

i s r i ght  bef or e t hei r  eyes.   The j udge coul d not  r ul e on a 

mot i on whi ch di r ect l y i nvol ved hi s mot her  as a j ur or .   He di d,  

however ,  r ul e on a mot i on t hat  concer ned st r i k i ng her  as a 

j ur or .   I f  t hi s wer e a mat t er  wher e hi s mot her  was a wi t ness,  he 

woul d not  pr esi de over  t hat  hear i ng.   See SCR 60. 04( 4) ( e) 4.   

Judges have br oad di scr et i on and empl oy a wi de var i et y of  

met hods when sel ect i ng a j ur y.   I nst ead of  cal l i ng upon j udges 

t o do what  t hey do ever y day i n r unni ng ef f i c i ent  and f ai r  

cour t r ooms and empl oyi ng pr ocedur es t o ef f ect i vel y sel ect  

j ur i es,  t he l ead opi ni on i nst ead at t empt s t o l abel  t hi s as a 

case of  obj ect i ve bi as.   I n so doi ng,  t he l ead opi ni on unr avel s 

t he concept  of  obj ect i ve bi as.   

¶62 A ci r cui t  cour t  j udge possesses br oad i nher ent  power s 

t hat  pr ovi de hi m or  her  wi t h t he t ool s t o f ai r l y ,  ef f i c i ent l y,  

and ef f ect i vel y admi ni st er  j ust i ce.   See Ci t y of  Sun Pr ai r i e v.  

Davi s,  226 Wi s.  2d 738,  749- 50,  595 N. W. 2d 635 ( 1999)  ( c i t i ng t o 

a number  of  cases and st at i ng " t he cour t  exer ci ses i nher ent  

aut hor i t y i [ n]  ensur i ng t hat  t he cour t  f unct i ons ef f i c i ent l y and 

ef f ect i vel y t o pr ovi de t he f ai r  admi ni st r at i on of  j ust i ce" ) ;  
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St at e v.  Hol mes,  106 Wi s.  2d 31,  44,  315 N. W. 2d 703 ( 1982)  

( di scussi ng i nher ent  power s,  whi ch ar e " ' t hose power s whi ch must  

necessar i l y  be used by t he var i ous depar t ment s of  gover nment  i n 

or der  t hat  t hey may ef f i c i ent l y per f or m t he f unct i ons i mposed 

upon t hem by t he peopl e' " ) .  

¶63 " Thi s cour t  has been ver y c l ear  about  t he c i r cui t  

cour t ' s  r ol e i n j ur y sel ect i on. "   St at e v.  Li ndel l ,  2001 WI  108,  

¶109,  245 Wi s.  2d 689,  629 N. W. 2d 223.   " The appear ance of  bi as 

shoul d be avoi ded. "   I d.  ( c i t at i ons omi t t ed) .   " Ci r cui t  cour t s 

ar e advi sed t o er r  on t he si de of  st r i k i ng j ur or s who appear  t o 

be bi ased"  because " ' [ s] uch act i on wi l l  avoi d t he appear ance of  

bi as,  and may save j udi c i al  t i me and r esour ces i n t he l ong 

r un. ' "   I d.  ( c i t at i ons omi t t ed) .   Even i f  t he j udge di d not  

t hi nk hi s mot her  appear ed t o be bi ased,  our  di r ect i ves ar e not  

so i nf l exi bl e as t o pr event  a j udge f r om el i mi nat i ng t he obvi ous 

pr obl ems t hat  coul d occur  i n havi ng hi s mot her  s i t  on t he j ur y.   

Thi s j udge coul d have been cal l ed t o r ul e upon an i ssue 

i nvol v i ng t he j ur y wher ei n hi s mot her  coul d have been a wi t ness 

or  t he subj ect  of  i nqui r y.   See SCR 60. 04( 4) ( e) 4.   The j udge 

r ecogni zed t hat  he coul d not  s i t  on such mat t er s,  but  he 

bel i eved he l acked aut hor i t y t o r emove hi s mot her  f r om t he 

panel .   

¶64 I n Li ndel l ,  " [ w] e r ecogni ze[ d]  t hat  c i r cui t  j udges 

must  deal  wi t h a di ver se gr oup of  pr ospect i ve j ur or s,  some of  

whom ar e eager  t o ser ve even when t hey shoul d not ,  ot her s of  

whom wi l l  of f er  any excuse t o escape f r om t hei r  c i v i c dut y. "   

I d. ,  ¶98.   We shoul d acknowl edge t hat  a c i r cui t  cour t  j udge has 
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t he di scr et i on t o empl oy any number  of  t ool s t o addr ess t he 

unexpect ed si t uat i ons t hat  may ar i se dur i ng sel ect i on of  a j ur y  

and subsequent  t r i al .   A j udge shoul d make ever y at t empt  t o 

avoi d f or eseeabl e pr obl ems.  

¶65 I nst ead of  r ecogni z i ng t hat  a j udge possesses t he 

aut hor i t y t o avoi d appel l at e i ssues,  t he l ead opi ni on at t empt s 

t o f i t  t hi s i nt o t he body of  case l aw t hat  i nvol ves obj ect i ve 

bi as of  a j ur or .  

¶66 However ,  t he combi nat i on of  t hese t wo peopl e and t he 

concer n i t  pr oduces does not  squar e wi t h obj ect i ve j ur or  bi as as 

t he l ead opi ni on woul d have us bel i eve.   Ther e i s no r eason t o 

bel i eve t hat  a r easonabl e per son i n t he j ur or ' s posi t i on was 

par t i al  and unabl e t o base her  deci s i on on t he evi dence 

pr esent ed and t he l aw as i nst r uct ed.   I t  i s  count er pr oduct i ve t o 

pi geonhol e t hi s case i nt o t he cat egor y of  obj ect i ve bi as,  and i t  

cer t ai nl y makes no sense t hat  we f or ever  al t er  and f ur t her  

conf use t he l aw of  obj ect i ve bi as.   Thi s j ur or  exhi bi t ed no bi as 

or  pr ej udi ce so as t o di squal i f y her  on t he basi s of  bi as.   I n 

poi nt  of  f act ,  t he obj ect i ve bi as cases r el i ed on by t he l ead 

opi ni on i nvol ve s i t uat i ons t hat  di r ect l y i mpact  a j ur or ' s 

abi l i t y  t o be f ai r  and i mpar t i al .   For  exampl e,  i n t he cases 

ci t ed by t he l ead opi ni on,  t he pr ospect i ve j ur or ' s br ot her  was 

t o t est i f y f or  t he St at e i n St at e v.  Gesch,  167 Wi s.  2d 660,  

667- 68,  482 N. W. 2d 99 ( 1992) ;  t he pr ospect i ve j ur or  had a " c l ose 

per sonal  r el at i onshi p wi t h t he v i ct i m"  i n Li ndel l ,  245 

Wi s.  2d 689,  ¶42;  and t he pr ospect i ve j ur or  was a nei ghbor  t o 

one of  t he St at e' s wi t nesses i n St at e v.  Faucher ,  227 
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Wi s.  2d 700,  732- 33,  596 N. W. 2d 770 ( 1999) .   However ,  none of  

t hose concer ns ar e pr esent  her e.   No obj ect i ve bi as exi st s her e.  

I I  

¶67 I  concur  because I  bel i eve t he j udge shoul d have 

ei t her  st r i cken hi s mot her  f r om t he j ur y or  r ecused hi msel f  f r om 

t he case.   I  r ecogni ze t hat  r ecusal  may be t i me- consumi ng and 

i nef f i c i ent ,  and as a r esul t  st r i k i ng t he j ur or  was mor e l i kel y 

t he pr act i cal  r esul t .   Nonet hel ess,  I  woul d cont i nue t o cal l  

upon j udges t o do what  t hey do ever y day when admi ni st er i ng 

j ust i ce i n cour t r ooms ar ound t hi s st at e.   Her e,  sel ect i ng a j ur y 

t hat  was f ai r  and al so appear ed f ai r  was cr i t i cal .   I  woul d 

r ecogni ze t hat  t he f r ont - l i ne j udges have t he abi l i t y  t o use 

t hei r  di scr et i on t o di spense wi t h a j ur or  s i nce al l owi ng t he 

j ur or  t o r emai n on t he case woul d qui t e obvi ousl y cr eat e t hese 

t ypes of  i ssues.   Wi t hi n t hei r  i nher ent  aut hor i t y,  I  woul d 

mer el y cal l  upon our  j udges t o sel ect  a f ai r  and i mpar t i al  j ur y 

and avoi d such f or eseeabl e appel l at e i ssues.   

¶68 For  t he f or egoi ng r easons I  r espect f ul l y concur .  

¶69 I  am aut hor i zed t o st at e t hat  Just i ces DAVI D T.  

PROSSER and PATI ENCE DRAKE ROGGENSACK j oi n t hi s concur r ence.  
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