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No. 2007AP400-CR
(L.C. No. 2006CF37)

STATE OF W SCONSI N ; I N SUPREME COURT
State of W sconsin,
FI LED
Pl aintiff-Respondent
v APR 30, 2009
Mar k H. Tody, Jr., CleEr)akViodf %upsrcehnlnkgorurt

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SH RLEY S. ABRAHAMSQON, C. J. The defendant, Mark H.
Tody, Jr., seeks review of an unpublished decision of the court
of appeals affirmng a judgnent and an order of the Circuit
Court for Ashland County, Robert E. Eaton, Judge.! Judge Eaton
presided over the defendant's jury trial and denied the
defendant's notion to strike Judge Eaton's nother as a
prospective juror. Judge Eaton's nother sat on the jury. The

def endant was convicted of taking and driving a vehicle wthout

! State v. Tody, No. 2007AP400-CR, unpublished slip op.
(Ws. C. App. Apr. 22, 2008).
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the owner's consent, as a party to a crinme, contrary to Ws.
Stat. § 943.23(2) and § 939.05 (2005-06). 2

12 The defendant challenges the jury verdict on a single
ground, nanely that it was error to allow the presiding judge's
nmot her to be a juror.

13 The defendant presents two |egal argunents to support
his position that the judge's nother should be struck for cause:
(1) he was deprived of his right under the Sixth Amendnent to
the United States Constitution or Article I, Section 7 of the
Wsconsin Constitution to be tried by an inpartial jury
i ndependent of the judge; and (2) the circuit court judge should
have disqualified hinself from deciding whether his nother could
be a fair, inpartial juror, citing Ws. Stat. 8 757.19 and due
process concerns.? These argunents resonate with the court,

al t hough not in the precise formpresented by the defendant.

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless ot herw se indicat ed.

Wsconsin Stat. 8§ 943.23(2) provides in full that "[e]xcept
as provided in [Ws. Stat. § 943.23(3m], whoever intentionally
takes and drives any vehicle wthout the consent of the owner is
guilty of a Class Hfelony."

Wsconsin Stat. § 939.05(1) provi des in full t hat
"[w hoever is concerned in the commssion of a crinme is a
principal and my be charged wth and convicted of the
comm ssion of the crime although the person did not directly
commt it and although the person who directly commtted it has
not been convicted or has been convicted of sone other degree of
the crime or of some other crine based on the sane act."

3 Wsconsin's judicial disqualification statute, Ws. Stat.
8 757.19, provides in relevant part as foll ows:
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14 The imediate reaction of the nenbers of the court
upon hearing the facts of the case was that the presence of the
circuit court judge's nother on the jury raises red flags of
danger of juror bias and of a circuit court judge having to rule
on matters involving a nenber of his or her famly.

15 For the reasons set forth, we conclude that the
def endant was deprived of his right under the Sixth Arendnent to
the United States Constitution and Article |, Section 7 of the
Wsconsin Constitution to be tried by an inpartial jury and
accordingly reverse the conviction and order a new trial. A
presiding judge's nother serving as a juror is a special
circunstance so fraught with the possibility of bias that we
must find objective bias regardless of the particular juror's

assurances of inpartiality.?

(2) Any judge shall disqualify hinself or herself from
any civil or crimnal action or proceeding when one of
the foll ow ng situations occurs:

(g) Wien a judge determnes that, for any reason, he
or she cannot, or it appears he or she cannot, act in
an inpartial manner.

* The defendant also urges this court to exercise its
di scretion under Ws. Stat. 8§ 751.06 to order that a new tria
be held in the interest of justice or to exercise its
superintending and admnistrative authority under Article VII,
Section 3(1) of the Wsconsin Constitution to direct each
circuit court judge to prohibit a nenber of his or her imediate
famly from sitting as a juror in a case in which the judge
presi des. W need not, and do not, address these issues.
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16 Justices Prosser, Roggensack, and Ziegler reach the
sane ultimate conclusion that we do, nanely that the circuit
court judge erred in permtting his nother to serve on a jury in
a case in which the judge presided and that the defendant is
entitled to a newtrial as a result of this error.®> They do not,
however, identify the authority they rely wupon in concluding
that the circuit court erred or in concluding that the circuit
court's error warrants a new trial for the defendant. Thei r
concurrence explains that it would have been within the circuit
court judge's discretion to strike his nother as a prospective
juror or to recuse hinself fromthe case.® But their concurrence
does not explain why the circuit court judge not only was
permtted but also was required, on pain of reversal by this
court, to exercise his discretion in this manner.

17 | ndeed, Justice Prosser explicitly argues that this
court should adopt a results-oriented approach in deciding the

present case and should avoid reaching any |egal conclusions

5 See Justice Ziegler's concurrence, joined by Justices
Prosser and Roggensack, 160 (concurring in the decision to grant
a new trial; reasoning that the circuit court judge erred in
failing to strike his nother as a prospective juror or to recuse

himself fromthe trial).

® See Justice Zegler's concurrence, joined by Justices
Prosser and Roggensack, 960 (stating that because the circuit
court has the inherent authority to administer justice, it would
have been wthin the circuit court judge's discretion to strike

his nother as a prospective juror or to recuse hinself fromthe

case). See also id., 162 ("A circuit court judge possess broad
i nherent powers that provide him or her with the tools to
fairly, ef ficiency, and effectively admnister justice.")

(citation omtted).
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that mght serve as precedent in future cases.’ Justice Prosser
explains that in his view, any precedent that could enmerge from
this case woul d be "inappropriate" precedent.

18 For the reasons set forth, we reverse the decision of
the court of appeals and remand the cause to the circuit court
for a newtrial

I

19 The relevant facts are undi sputed. The State charged
the defendant with taking and driving a vehicle wthout the
owner's consent as a party to a crine. The defendant pled not
guilty, and the matter was set for trial.

20 During the voir dire, it energed that the circuit
court judge's nother was anong the pool of prospective jurors.
The transcript of the voir dire proceeding reveals the follow ng
exchange disclosing the juror's relationship with the presiding

circuit court judge:

[ THE COURT]: Is there anyone anong you who is a nenber
of any police departnment, sheriff's departnent, or
other |aw enforcenment agency? Any of you have
relatives enployed in a law enforcenent related
capacity? M. Eaton, do you have a relative enployed
in the | aw enforcenent rel ated capacity?

MS. EATON: The j udge.

THE COURT: | like -- I like to consider nyself part of
| aw enforcenent or | may be disowned. You are related
to me how?

" See Justice Prosser's concurrence, 53 (arguing that we
should "reach a result that the court deens necessary w thout
establishing inappropriate precedent"); id., 157 (arguing

agai nst "precedent-setting” opinions).
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M5. EATON: Your nother.

11 The prosecutor briefly questioned the judge's nother
about whether she thought that her relationship with the judge

would interfere with her duties as a juror:

[ Prosecutor]: Ms. Eaton, | know you're the judge's
not her, do you feel confortable sitting on a trial
where he's the judge but he's not party in the case?

M5. EATON. | don't think it makes any difference.

[ Prosecutor]: Doesn't make any difference one way or
the other to you? You have no opinion about the
defendant's guilt or innocence?

MRS. EATON: | know not hing about it.

12 Defense counsel al so questioned the judge's nother:

[ Def ense counsel]: Boy, Ms. Eaton, do | have a |lot of
guestions for you. Seriously. Do you feel you could
be a fair and inpartial juror? Wul d you have to
explain to H's Honor Judge Eaton, let's say you voted
for a verdict of not guilty, would you feel you would
have to explain or justify why you voted that way?

M5. EATON: No.

[ Def ense counsel]: Wuld it be fair to say you cone in
here conpletely with an independent mnd and you're
wi thout being influenced by the fact that H's Honor
Judge Eaton holds a very high office?

M5. EATON:. Well, | feel I|ike the jury nakes the
decision, he isn't part of the decision naking. No.

[ Def ense counsel]: That's right and you'll be part of
the jury, if you're retained as a juror you'll be one

of twelve of the jury.

M5. EATON: Right.

113 Defense counsel ultimtely noved to have the circuit
court judge strike his nother for cause from the pool of

prospective jurors. Def ense counsel argued that "we have a

6
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Ceaser's [sic] wife situation here where even the very fact of
the close relationship | think, it's per se a prejudicial
matter." Def ense counsel was particularly worried that the
other jurors mght give undue weight to the opinion of the
judge's nother due to "her personal relationship wth the
Court.™

114 Defense counsel seenmed concerned that the «circuit
court judge would msinterpret defense counsel's notion as
inplying criticismof the judge's nother. Defense counsel asked
that the judge's nother be excused for cause from the jury pool
"with all due respect” and stated that he "certainly [was] not
in any way inplying that [the judge's nother] cannot be a fair
and inpartial juror . . . ." Def ense counsel also stated that
the situation regarding the judge's nother was a "[v]ery
sensitive matter."

15 The prosecutor opposed defense counsel's notion. The
prosecutor opined that the judge's nother had "raised an
i ndi vi dual who | ooks at facts and tries to find the truth" and
that the judge's nother presunably would do the sane as a juror

16 The <circuit court judge suggested a preference for
granting defense counsel's notion. He stated that he was "not
necessarily excited about having [his nother] on the panel."
The judge al so acknow edged that he "[could] see the possibility
of questions arising" and particularly worried that he m ght "be
called into a position where I would have to rule on sone type

of juror m sconduct involving ny nother[.]"
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17 Nevertheless, the circuit court judge declared that
“I"'m going to perhaps reluctantly deny" the defendant's notion
to strike the judge's nother as a juror for cause. The circuit

court judge apparently concluded that he had no choice in the

matter. Three times, the circuit court judge stated words to
this effect: "I don't think I have any |legal basis for excusing
her."

118 Neither the State nor defense counsel used a
perenptory challenge to renove the judge's nother fromthe jury.
The judge's nother sat as a juror in the defendant's trial.

19 In his instructions to the jury, the circuit court
judge described the separate roles of the judge and jury and the
jury's duty to decide the case based solely on the evidence
presented at trial. The circuit court judge instructed the jury

in relevant part as foll ows:

It is your duty to follow all of these instructions.
Regardl ess of any opinion you may have about what the
law is or ought to be, you nust base your verdict on
the law | give you in these instructions. Appl y that
law to the facts in the case which have been properly
proven by the evidence. Consi der only the evidence
received during this trial and the law as given to you
by these instructions and from these al one, guided by
your soundest reason and best judgnment, reach your
verdi ct. I f any nmenber of the jury has an inpression
of nmy opinion as to whether the defendant is guilty or
not quilty, disregard that inpression entirely and
decide the issues of fact solely as you view the
evi dence. You, the jury, are the sole judges of the
facts, and the court is the judge of the |aw only.

20 The defendant's trial |asted one day. The jury found

the defendant guilty of the crinme charged. The circuit court
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w thheld sentence and placed the defendant on probation for
three years.
[

21 When the circuit court denies an accused's notion to
excuse a juror for cause on the ground of bias, the accused
often wll have the opportunity to exercise a perenptory
challenge to renove the juror. In the present case the
defendant did not exercise a perenptory challenge to strike the
circuit judge's nother as a juror. A defendant's failure to
exercise a perenptory challenge does not result in a waiver of
the defendant's right to raise on appeal the issue whether the
juror's inclusion violated the defendant's constitutional right
to be tried by an inpartial jury.?®

22 A crimnal defendant's right to a fair trial by a
panel of inpartial jurors is guaranteed by the Sixth Amendnent
to the United States Constitution and Article I, Section 7 of
the Wsconsin Constitution.?

123 The Sixth Amendnment provides in full as follows:

In all crimnal prosecutions, the accused shall enjoy
the right to a speedy and public trial, by an
inmpartial jury of the state and district wherein the
crinme shall have been commtted, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to
be confronted with the w tnesses against him to have

8 State v. Lindell, 2001 W 108, 9117, 245 Ws. 2d 689, 629
N.W2d 223 (citing State v. GCesch, 167 Ws. 2d 660, 671, 482
N.W2d 99 (1992)).

9 State v. Faucher, 227 Ws. 2d 700, 715, 596 N W2d 770
(1999).
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conpul sory process for obtaining witnesses in his
favor, and to have the assistance of counsel for his
defense. (Enphasis added.)

124 The Sixth Anmendnment right to a jury trial IS
applicable to the States through the Due Process C ause of the
Fourteent h Anendnent . °

125 Article 1, Section 7 of the Wsconsin Constitution
this state's analogue to the Sixth Amendnent, provides in full

as foll ows:

In all crimnal prosecutions the accused shall enjoy
the right to be heard by hinself and counsel; to
demand the nature and cause of the accusation against
him to neet the wtnesses face to face; to have
conpul sory process to conpel the attendance of
wtnesses in his behalf; and in prosecutions by
indictnment, or information, to a speedy public trial
by an inpartial jury of the county or district wherein
the offense shall have been commtted; which county or
district shall have been previously ascertained by
| aw. (Enphasis added.)

26 This court recognizes three categories of bias that
may render a person's presence on the jury inconsistent with the
guarantee of fair trial by a panel of inpartial jurors:

"statutory bias," "subjective bias," and "objective bias."

10 See Duncan v. Louisiana, 391 U. S 145, 149 (1968) ("[We
hold that the Fourteenth Amendnent guarantees a right of jury
trial in all crimnal cases which—were they to be tried in a
f eder al court—would come wthin the Sixth Amendnent's
guarantee.” (footnote onmtted)).

1 Faucher, 227 Ws. 2d at 706.

10
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27 "Statutory bias" and "subjective bias" are not at
issue in the present case and need not be discussed.*? The
def endant contends that the circuit court judge' s nother was
obj ectively biased.

28 This court ordinarily "give[s] weight to a circuit
court's conclusion that a prospective juror 1is or is not
objectively biased" and wll reverse the «circuit court's
determnation "only if as a matter of |aw a reasonable judge
coul d not have reached such a conclusion."?®

129 W general ly def er to t he circuit court's
determ nati on because "a circuit court's conclusion on objective
bias is intertwwned wth factual findings supporting that
conclusion."' Here, for tw reasons, we depart from our usua
practice of deferring to the circuit court's determ nation of
obj ecti ve bi as.

130 First, appellate deference appears alnost |udicrous
when the appellate court is going to rely upon the circuit court
judge's determnation that a nenber of his or her immediate

famly is objectively inpartial. The appearance of fairness and

propriety clearly is lost when the critical determ nation

12 "sStatutory bias" sinply refers to categories of per se
bias set forth at Ws. Stat. § 805.08(1). See Faucher, 227
Ws. 2d at 717. "[ SJubjective bias refers to the bias that is
reveal ed by the prospective juror on voir dire: it refers to the
prospective juror's state of mnd." I|d.

13 Faucher, 227 Ws. 2d at 721.

4 1d. at 720.

11
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whet her a prospective juror should be excluded as a juror on the
ground of bias is entrusted to a circuit court judge who is a
menber of the juror's imediate famly and is not subject to
i ndependent appel |l ate revi ew

31 Second, the circuit court judge in the present case
erred as a matter of law in stating that he |acked any I egal
basis to grant the defendant's notion. The circuit court judge
commented on his lack of authority as follows: "So, again, |I'm
not necessarily excited about having her on the panel because |
can see the possibilities of questions arising like you [the
defense counsel] raised but | don't have any basis for Kkicking
her off so at this point your notion is denied."

132 The <circuit <court judge erroneously concluded that
al though there were practical reasons for striking his nother
fromthe jury, he had no legal basis for doing so. The correct
principle of law that should have guided the circuit court judge
is that a circuit court judge should err on the side of
dismssing a challenged juror when the <challenged juror's
presence may create bias or an appearance of bias.' The reason

for this principle of law is that a circuit court's striking a

15 See Lindell, 245 Ws. 2d 689, 949 ("[We caution and
encourage the circuit courts to strike prospective jurors for
cause when the circuit courts 'reasonably suspect' that juror
bias exists." (quoting State v. Ferron, 219 Ws. 2d 481, 495-96,
579 N.W2d 654 (1998) (internal quotation marks omtted)));
Kanzenbach v. S.C. Johnson & Son, Inc., 273 Ws. 621, 627, 79
N.W2d 249 (1956) (holding that a circuit court judge should
strike a juror for cause "whenever he may reasonably suspect
that circunstances outside the evidence nay create bias or an
appearance of bias on the part of the challenged juror").

12
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prospective juror who raises issues of bias saves judicial tine
and resources in the long run.'°

133 This court has acknow edged that cases concerning
juror bias present difficult |legal questions for this court and
the court of appeals.'” The circuit court's best course of
action is to obviate the need for appellate review of these
questions by erring on the side of caution in the first instance
by striking the juror.

134 The circuit court judge in the present case failed to
acknowl edge or to exercise his authority to strike a prospective
juror for cause when the circuit court reasonably suspected that
juror bias or an appearance of juror bias existed. Although the
circuit court judge seened to express a preference for granting
the defendant's notion, he repeatedly and erroneously stated
that he l|acked any legal basis for granting the defendant's
motion. The circuit court judge did have a | egal basis.

135 Accordingly, in the present case we review the circuit
court judge's determnation of juror bias independently of the
circuit court and the court of appeals, although benefiting from

their anal yses.

18 1indell, 245 Ws. 2d 689, Y49 (stating that by "err[ing]
on the side of striking prospective jurors who appear to be
bi ased,” the circuit courts may "avoid the appearance of bias,
and may save judicial time and resources in the long run"
(quoting State v. Ferron, 219 Ws. 2d 481, 503, 579 N W2d 654
(1998) (internal quotation nmarks omtted))).

7 Lindell, 245 Ws. 2d 689, {31.

13
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136 A juror is objectively biased when a reasonabl e person
in the juror's position could not be inpartial.® "To be
inpartial, a juror nust be indifferent and capable of basing his

or her verdict upon the evidence devel oped at trial."?'®

A juror
therefore should be viewed as objectively biased if a reasonabl e
person in the juror's position could not avoid basing his or her
verdi ct upon considerations extraneous to evidence put before
the jury at trial

137 Odinarily it is a juror's "relationship to either
side [of a dispute] which |eaves doubt about [the juror's]
impartiality."?° Wsconsin Stat. § 805.08(1), for exanple,
states that a juror nust be excused if "the juror is related by
bl ood, nmarriage or adoption to any party or to any attorney

appearing in the case . n 2l

The judge's nother does not fit
into the traditional nold of a juror who has a relationship with

a party or sonmeone involved with a party.

8 Faucher, 227 W's. 2d at 718.

"[T]he focus of the inquiry into 'objective bias' is not
upon the individual prospective juror's state of mnd . . . ."
Faucher, 227 Ws. 2d at 718. A juror's subjective state o
m nd, however, is relevant to the determnation of objective
bias. 1d. at 720.

19 Faucher, 227 Ws. 2d at 715 (citing Irvin v. Dowd, 366
U.S. 717, 722 (1961)).

20 Lindell, 245 Ws. 2d 689, Y49 (quotation narks and
citation omtted).

2l See also Gesch, 167 Ws. 2d at 662 (holding that
"prospective jurors who are related to a state witness by bl ood
or marriage to the third degree . . . nust be struck from the
jury panel").

14
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138 Nevertheless, we conclude that the ~circuit court
judge's nother was objectively biased under the standards set
forth in our case |aw The judge's nother has an interest in
the case, nanely her famlial relationship with the judge, that
is extraneous to the evidence on which the jury is to base its
deci si on. A reasonable person in the position of the judge's
not her woul d not have been able to set aside her relationship to
t he presiding judge when di scharging her duties as a juror.?

139 Furthernore, the nother's presence may have a
potential inpact on the trial proceedings or the jury's
del i berati ons. Counsel may be reluctant to challenge the
circuit court's adverse rulings with ordinary zeal if one of the
jurors whom counsel needs to persuade happens to be an i nmmedi ate

famly nenber of the presiding judge. The other jurors may tend

22 |n arguing that the judge's nmother was objectively biased
in the State's favor, the defendant also points out that the
judge's nmother identified her son, a neutral party, as a nenber
of law enforcement and further that the judge responded by
suggesting that he "may be di sowned"—presumably by his nother—
if he did not consider hinself a nenber of |aw enforcenent as

well. W do not find this argunment persuasive.

Neither the judge nor the judge's nother nmade coments
denonstrating nore than a generalized admration for |aw
enf or cenent. Nei t her person disparaged crimnal defendants or
crimnal defense attorneys. | ndeed, when defense counsel asked
the prospective jurors whether they disagreed with his view that
an acquittal can be "just as nuch law enforcenent . . . as a

conviction," the judge's nother kept silent with the rest of the
jurors in the pool.

15
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to give the deference to the judge's nother that they are
presurmed to give to the judge.?®

40 Finally, a close and famlial |ink between the judge
and a juror is not congruent with one of the basic purposes
underlying the constitutional guarantee of trial by an inparti al
jury. The United States Suprene Court has recognized that the
federal constitution, as well as the constitutions of the many
states, provides for trial by jury in crimnal cases in |arge
part to protect against the abuses of judges.?® The presence of
a nmenber of the judge's imediate famly on the jury seens
conspi cuously inconsistent with the jury's function as, in part,
a check upon the power of the judge.

41 In these circunstances, a circuit court need not
search for evidence of bias to protect a defendant's right to a

5

fair trial.?® A presiding judge's nother as a juror is a special

circunstance so fraught wth the possibility of bias that

23 See Quercia v. United States, 289 U.S. 466, 470 (1933)
("The influence of the trial judge on the jury is necessarily
and properly of great weight and his lightest word or intimation
is received wth deference, and may prove controlling."
(quotation marks and citation omtted)).

24 puncan v. Louisiana, 391 U S. 145, 156 (1968) ("Those who
wote our constitutions knew from history and experience that it

was necessary to protect against . . . judges too responsive to
the voice of higher authority. . . . [T]he right to be tried by
a jury of his peers [gives the accused] an inestinmable safeguard
against . . . the conpliant, biased, or eccentric judge.").

25 Faucher, 227 Ws. 2d at 723.

16
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objective bias nust be found regardless of the particular
juror's assurances of inpartiality.?°

142 We conclude that as a matter of |aw a reasonabl e judge
could not reach any other conclusion under the circunstances of

the present case than to excuse his nother from sitting on the

jury.

43 The parties have given scant attention to the question
whether the "harmess error” doctrine applies to the circuit
court judge's erroneous inclusion of his nother on the jury, in
violation of the defendant's right to a fair trial by an
inpartial jury under the Sixth Amendnent to the United States
Constitution and Article I, Section 7 of the Wsconsin
Constitution. The defendant briefly states that "harm ess error
does not apply to inpartial jury issues."? Athough the State
devotes several pages to describing the evidence against the
def endant and appears to view this evidence as overwhel mng, ?®
the State sets forth no position regarding the harmess error
doctri ne.

144  VWhen concluding in our previous cases that a juror
was biased and was erroneously inpaneled, the court has reversed

the defendant's conviction and ordered a new trial wthout

26 1d. at 724.

2l Reply Brief of Defendant-Appellant-Petitioner Mark H.
Tody, Jr. at 1.

28 See Brief of Plaintiff-Respondent State of Wsconsin at
12-17.

17
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% These cases reflect the rule that

inquiry into harmless error.?
juror bias taints the entire proceeding and requires automatic
reversal. Juror bias is a defect affecting the framework within
which the trial proceeds, rather than sinply an error in the
trial process itself. Juror bias seriously affects the
fairness, integrity, or public reputation of j udi ci al
proceedi ngs and is per se prejudicial.

145 Although there is a dearth of authority regarding the
guestion whether a nenber of the presiding judge's imed ate
famly may serve as a juror, our decision in the present case is

consistent with and is supported by two cases from other

jurisdictions: Elnore v. State, 144 S . W3d 278 (Ark. 2004); and

People v. Hartson, 553 N Y.S . 2d 537 (NY. App. 1990). The

presiding judge's wife sat as a juror in each of these cases.
The Arkansas Suprene Court (in Elnore) and the New York
appellate court (in Hartson) each held that allow ng the judge's
wfe to serve as a juror was error and reversed the defendant's
convi ction.

146 Al though the courts in Elnore and Hartson did not
clearly identify the constitutional or statutory basis of their
deci sions, each court enployed reasoning substantially simlar

to ours in the present case. The Arkansas Suprenme Court

2% See, e.g., State v. Faucher, 227 Ws. 2d 700, 596
N.W2d 770 (1999); State v. Delgado, 223 Ws. 2d 270, 588
N.W2d 1 (1999); State v. GCesch, 167 Ws. 2d 660, 482 N W2d 99
(1992) .

30 See Elnore v. State, 144 S.W3d 278, 279 (Ark. 2004);
People v. Hartson, 553 N. Y.S. 2d 537, 538 (N. Y. App. 1990).

18
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stressed the necessity of avoiding "even the appearance of
i npropriety, bi as, or prej udi ce" when selecting jurors
consistent with the defendant's Sixth Anendnent right to a fair
trial before an inpartial jury.3 The New York appellate court
stated that "a defendant has a fundanental right to an inpartia
jury" and that "where the inpartiality of a juror is open to
serious question, disqualification is the better practice."*

147 As we do here, the Elnore and Hartson courts both
ordered new trials without inquiring into questions of prejudice
or harmess error. The Hartson court explained that "the right
to the fact and appearance of a fair jury is so fundanental that
the service of the spouse of the Trial Judge as a trial juror
requires rever sal of [t he] def endant's convi ction" and
additionally that proof of any prejudice to the defendant "is
likely to be out of [the] defendant's reach."* The Elnore court
ordered a new trial with miniml explanation.?3

148 The obligation to avoid a biased juror lies not only
w th defense counsel and the circuit court, but also, as we have
stated, with the prosecutor. W repeat the adnonitions we gave

to prosecutors in State v. Lindell, 2001 W 108, 9118, 245

Ws. 2d 689, 629 N W2d 223: Prosecutors have an interest 1in

seeing that biased jurors do not sit. The State should be alert

1 Elnmore, 144 S.W3d at 280.

%2 Hartson, 553 N.Y.S.2d at 538.
33 1 d.

34 See Elnore, 144 S.W3d at 280.
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and sensitive to a defendant's challenge for cause. W have
urged the State to anticipate a defendant's possible strategy in
unsuccessfully challenging a juror for cause and have outlined
three courses of action for the State in this eventuality: the
State can join the defendant in asking the circuit court to
remove the juror for cause; the State can exercise a perenptory
strike to renove a juror who has been challenged for cause; or
the State can do nothing and risk a new trial if an appellate
court concludes that a biased juror was on the jury.® The State
took the third course of action in the instant case. As a
result a newtrial is ordered.

149 For the reasons set forth, we conclude that the
def endant was deprived of his right under the Sixth Arendnent to
the United States Constitution or Article I, Section 7 of the
Wsconsin Constitution to be tried by an inpartial jury
i ndependent of the judge. Accordingly, we reverse the judgnent
of conviction and remand the cause for a new trial.

* % k%

150 For the reasons set forth we <conclude that the
def endant was deprived of his right under the Sixth Arendnent to
the United States Constitution and Article |, Section 7 of the
Wsconsin Constitution to be tried by an inpartial jury and
accordingly reverse the conviction and order a new trial. A
presiding judge's nother serving as a juror is a special

circunstance so fraught with the possibility of bias that we

35 Lindell, 245 Ws. 2d 689, 9118.
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must find objective bias regardless of the particular juror's
assurances of inpartiality.?3®

51 Accordingly, we reverse the decision of the court of
appeals and remand the cause to the circuit court for a new
trial.

By the Court.—Fhe decision of the court of appeals is
reversed and the cause renmanded.

152 M CHAEL J. GABLEMAN, J., did not participate.

36 See Faucher, 227 Ws. 2d at 724.
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153 DAVID T. PROSSER, J. (concurring). This case
presents the jurisprudential question of how to reach a result
t hat t he court deens necessary wi t hout est abl i shing
i nappropriate precedent. I join the concurring opinion of
Justice  Annette Ki ngsl and Zi egl er because her opi ni on
understands the problem and attenpts to resolve it as narrowy
as possi bl e.

154 The lead opinion takes a different approach. I t
recogni zes the circuit court's error in wunderestimting and
m sstating its authority to address the situation at hand. Lead
op., 1129-32. It lays out sound policy reasons why the circuit
court should have exercised its authority in this case. Id.,
194, 39-40. But then it concludes that the presence of the
judge's nother on the jury panel violated the defendant's right
to an inpartial jury under both the Sixth Amendnent to the
United States Constitution and Article I, Section 7 of the
Wsconsin Constitution, id., 915 49, and it inplies that the
judge created structural error by failing to renove his nother
fromthe jury panel, id., 1141-47.

55 1 cannot join an opinion that seeks to transform a
guesti onabl e exanple of "objective bias" into a per se violation
of the Sixth Arendnent.

156 The presence of the judge's nother on the jury after
t he defendant asked the judge to renove her was not appropriate.
The judge had the power to address the situation and avoid any
problens in fact or appearance. In nmy view, he erred in not

exerci sing that power.
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157 For this court, there has to be a reasonable mddle
ground between a precedent-setting opinion that would approve
over the objection of the defendant, a judge's famly nenber
sitting on a crimnal jury in a trial in which the judge
presi des, and a precedent-setting opinion that would categorize
every future case of objective bias a constitutional violation
requiring a new trial. Justice Ziegler's concurrence represents
that m ddl e ground.

158 For the reasons stated, | respectfully concur.
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159 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | wite
separately because this is not a case that involves juror bias.
Standing apart, neither the judge nor the juror was biased.
However, the conbination of having the judge preside over a case
in which he may be called upon to rule on a matter involving his
nmother as a juror is a problem waiting to happen. The judge
here was first confronted with this issue when he was called
upon to deci de whet her his nother should be stricken for cause.

60 Judges face tough calls in the courtroom each day.
Judges are <charged wth admnistering justice and have a
concurrent goal of avoiding unnecessary appellate issues. To

avoi d these appellate issues the judge could have either renoved

himself from the case or replaced the juror. However, the
circuit court judge stated that he did not think there was "any
| egal basis for excusing"” his nother fromthe panel. | disagree

because the circuit court judge has broad inherent authority and
thus the discretion and authority to adm nister justice. Under
his inherent authority, the judge should have either stricken
his nother fromthe jury or recused hinself from the case. The
juror, however, could sit on another case so |ong as her son was
not the presiding judge. Consequently, it is unnecessary for
this court to manipulate this case to fit the |law of objective
bi as. Because | do not agree that this case involves juror
bias, | respectfully concur in the lead opinion's decision to

grant a new trial.
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61 | disagree with the lead opinion's determ nation that
this juror was objectively biased. The | ead opinion weaves an
analysis in order to obtain a result. | do not join in that
confusion of case law involving juror bias. Instead, | would
call upon judges to use their sound discretion and inherent
authority to avoid such situations where the recipe for disaster
is right before their eyes. The judge could not rule on a
nmotion which directly involved his nother as a juror. He did,
however, rule on a notion that concerned striking her as a
juror. If this were a matter where his nother was a w tness, he
woul d not preside over that hearing. See SCR 60.04(4)(e)4.
Judges have broad discretion and enploy a wde variety of
nmet hods when selecting a jury. I nstead of calling upon judges
to do what they do every day in running efficient and fair
courtroons and enploying procedures to effectively select
juries, the lead opinion instead attenpts to label this as a
case of objective bias. In so doing, the |ead opinion unravels
t he concept of objective bias.

62 A circuit court judge possesses broad inherent powers
that provide him or her with the tools to fairly, efficiently,

and effectively adm nister justice. See City of Sun Prairie v.

Davis, 226 Ws. 2d 738, 749-50, 595 N.W2d 635 (1999) (citing to
a nunber of cases and stating "the court exercises inherent
authority i[n] ensuring that the court functions efficiently and

effectively to provide the fair admnistration of justice");
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State v. Holnes, 106 Ws. 2d 31, 44, 315 N W2d 703 (1982)

(di scussing inherent powers, which are "'those powers which rmnust
necessarily be used by the various departnents of governnment in
order that they may efficiently perform the functions inposed
upon them by the people ).

163 "This court has been very clear about the circuit

court's role in jury selection.” State v. Lindell, 2001 W 108,

1109, 245 Ws. 2d 689, 629 N W2d 223. "The appearance of bias
should be avoided." Id. (citations omtted). "Circuit courts
are advised to err on the side of striking jurors who appear to
be biased" because "'[s]uch action will avoid the appearance of
bias, and may save judicial time and resources in the |ong
run.'" Id. (citations omtted). Even if the judge did not
think his nother appeared to be biased, our directives are not
so inflexible as to prevent a judge from elimnating the obvious
probl enms that could occur in having his nother sit on the jury.
This judge could have been called to rule wupon an issue
involving the jury wherein his nother could have been a w tness
or the subject of inquiry. See SCR 60.04(4)(e)4. The judge
recognized that he could not sit on such mtters, but he
believed he |acked authority to renpbve his nother from the
panel .

64 1In Lindell, "[wle recognize[d] that <circuit judges
must deal with a diverse group of prospective jurors, sone of
whom are eager to serve even when they should not, others of
whom will offer any excuse to escape from their civic duty.”

Id., 998. W should acknow edge that a circuit court judge has
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the discretion to enploy any nunber of tools to address the
unexpected situations that nmay arise during selection of a jury
and subsequent trial. A judge should make every attenpt to
avoi d foreseeabl e probl ens.

65 Instead of recognizing that a judge possesses the
authority to avoid appellate issues, the lead opinion attenpts
to fit this into the body of case law that involves objective
bias of a juror.

166 However, the conbination of these two people and the
concern it produces does not square with objective juror bias as
the | ead opinion would have us believe. There is no reason to
believe that a reasonable person in the juror's position was
partial and wunable to base her decision on the evidence
presented and the law as instructed. It is counterproductive to
pi geonhole this case into the category of objective bias, and it
certainly nakes no sense that we forever alter and further
confuse the |aw of objective bias. This juror exhibited no bias
or prejudice so as to disqualify her on the basis of bias. In
point of fact, the objective bias cases relied on by the |ead
opinion involve situations that directly inpact a juror's
ability to be fair and inpartial. For exanple, in the cases
cited by the |ead opinion, the prospective juror's brother was

to testify for the State in State v. Gesch, 167 Ws. 2d 660,

667-68, 482 N.W2d 99 (1992); the prospective juror had a "cl ose
per sonal relationship wth the victinf in Lindell, 245
Ws. 2d 689, ¢942; and the prospective juror was a neighbor to

one of the State's wtnesses in State . Faucher, 227
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Ws. 2d 700, 732-33, 596 N.W2d 770 (1999). However, none of
t hose concerns are present here. No objective bias exists here.
I

67 1 concur because | believe the judge should have
either stricken his nother fromthe jury or recused hinself from
t he case. | recognize that recusal my be tine-consum ng and
inefficient, and as a result striking the juror was nore likely
the practical result. Nonet hel ess, | would continue to cal
upon judges to do what they do every day when adm nistering
justice in courtroonms around this state. Here, selecting a jury
that was fair and also appeared fair was critical. | woul d
recogni ze that the front-line judges have the ability to use
their discretion to dispense with a juror since allowing the
juror to remain on the case would quite obviously create these
types of issues. Wthin their inherent authority, | would
nmerely call upon our judges to select a fair and inpartial jury
and avoi d such foreseeabl e appell ate issues.

168 For the foregoing reasons | respectfully concur.

169 | am authorized to state that Justices DAVID T.
PROSSER and PATI ENCE DRAKE ROGGENSACK join this concurrence.
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