
2009 WI 105 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2007AP2651 
COMPLETE TI TLE:   
 Col l een Pawl owski  and Thomas Pawl owski ,  

          Pl ai nt i f f s- Appel l ant s,  
     v.  
Amer i can Fami l y Mut ual  I ns.  Co.  and Nancy L.  
Seef el dt ,  
          Def endant s- Respondent s- Pet i t i oner s.  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
2009 WI  App 7 

Repor t ed at :  315 Wi s.  2d 799,  762 N. W. 2d 802 
( Ct .  App.  2009- Publ i shed)  

  
OPI NI ON FI LED:  December  29,  2009   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Oct ober  13,  2009   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Wi nnebago   
 JUDGE:  Thomas J.  Gr i t t on   
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:          
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he def endant s- r espondent s- pet i t i oner s t her e wer e 
br i ef s by Sandra L. Hupfer, Christina L. Peterson, Kathryn M. 
Ver Boort, and Stellpflug Law, S.C.,  De Per e,  and or al  ar gument  
by Sandra L. Hupfer.  

 
For  t he pl ai nt i f f s- appel l ant s t her e was a br i ef  by Michael 

S. Siddall, Andrew J. Rossmeissl, and Herrling Clark Law Firm 
Ltd., Appl et on,  and or al  ar gument  by Michael S. Siddall and 
Andrew J. Rossmeissl.  

 
An ami cus cur i ae br i ef  was f i l ed by Timothy M. Barber, and 

Axley Brynelson, LLP,  Madi son and William C. Gleisner III,  and 
Law Offices of William Gleisner,  Milwaukee,  on behal f  of  t he 
Wi sconsi n Associ at i on f or  Just i ce.  

 
 



 

 

2009 WI 105

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 r ever si ng a j udgment  

of  t he Ci r cui t  Cour t  f or  Wi nnebago Count y,  Thomas J.  Gr i t t on,  

Judge.   The ci r cui t  cour t  gr ant ed summar y j udgment  t o t he 

def endant s,  Amer i can Fami l y Mut ual  I nsur ance Company and t hei r  

i nsur ed,  Nancy L.  Seef el dt  ( col l ect i vel y r ef er r ed t o as Ms.  

Seef el dt ) ,  agai nst  t he pl ai nt i f f s,  Col l een Pawl owski  and her  

                                                 
1 Pawl owski  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2009 WI  App 7,  ¶28,  

315 Wi s.  2d 799,  762 N. W. 2d 802.  
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husband,  Thomas Pawl owski .   The ci r cui t  cour t  concl uded t hat  

t her e wer e no genui ne i ssues of  mat er i al  f act  and t hat  Ms.  

Seef el dt  was not  a " keeper "  of  a dog,  t hat  i s ,  t hat  she was not  

a st at ut or y owner  of  t he dog under  Wi s.  St at .  § 174. 02 ( 2007- 08) 2 

at  t he t i me of  t he dog bi t e i nci dent .   Accor di ng t o t he c i r cui t  

cour t ,   Ms.  Seef el dt  was not  exer ci s i ng cont r ol  over  t he dog at  

t he t i me of  t he dog bi t e i nci dent .   The ci r cui t  cour t  concl uded 

t hat  Ms.  Seef el dt  i s  not  l i abl e t o t he pl ai nt i f f s f or  damages 

under  t he st at ut e.   The ci r cui t  cour t  al so concl uded t hat  

j udi c i al  publ i c pol i cy pr ecl uded l i abi l i t y .      

¶2 The cour t  of  appeal s r ever sed t he j udgment  of  t he 

c i r cui t  cour t ,  hol di ng t hat  Ms.  Seef el dt  " was a keeper  of  t he 

dog and r emai ned a keeper "  at  t he t i me of  t he pl ai nt i f f s '  i nj ur y 

and t her ef or e " i s st r i ct l y l i abl e as a st at ut or y owner  under  

Wi s.  St at .  § 174. 02. "   The cour t  of  appeal s concl uded t hat  Ms.  

Seef el dt  was,  under  t he c i r cumst ances of  t he pr esent  case,  a 

st at ut or y owner  of  t he dog as a keeper  of  t he dog at  t he t i me of  

t he dog bi t e i nci dent  and t hat  she was l i abl e under  t he st at ut e 

f or  damages t o t he pl ai nt i f f s.   We af f i r m t he deci s i on of  t he 

cour t  of  appeal s.  

¶3 The i ssue bef or e t hi s cour t  i s  whet her  a homeowner  i s 

l i abl e under  Wi s.  St at .  § 174. 02,  as a per son who ei t her  

" har bor s"  or  " keeps"  a dog,  f or  i nj ur i es caused by a dog she 

al l ows t o r esi de i n her  home when t he dog i nj ur es a t hi r d par t y 

                                                 
2 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-

08 ver si on,  unl ess ot her wi se i ndi cat ed.  
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af t er  t he unl eashed dog i s al l owed out  of  t he house by i t s l egal  

owner .      

¶4 Under  Wi s.  St at .  § 174. 02,  a per son who owns,  har bor s,  

or  keeps a dog i s l i abl e f or  damages caused by t he dog i nj ur i ng 

or  causi ng i nj ur y t o a per son.   I t  i s undi sput ed t hat  Ms.  

Seef el dt  does not  own t he dog i n quest i on.   The di sposi t i ve 

quest i on,  t her ef or e,  i s  whet her  under  t he f act s of  t hi s case Ms.  

Seef el dt  i s  l i abl e under  t he st at ut e as a per son who ei t her  

" har bor s"  or  " keeps"  t he dog t hat  bi t  Col l een Pawl owski .    

¶5 Ms.  Seef el dt  ar gues t hat  she was not  a " keeper "  or  

" har bor er "  of  t he dog f or  pur poses of  Wi s.  St at .  § 174. 02 at  t he 

t i me of  t he dog bi t e i nci dent  because Mr .  Wat er man,  t he dog' s 

owner ,  had " f ul l  cust ody,  cont r ol  and domi ni on over  t he dog"  at  

t hat  t i me and t hat  her  l i mi t ed domi ni on as a keeper  was 

t er mi nat ed when Mr .  Wat er man l ef t  t he house wi t h t he unl eashed 

dogs. 3  She cl ai ms t hat  at  t hat  moment ,  t he " dual  aut hor i t y"  

shar ed by her  and Mr .  Wat er man was " mer ged i n t he owner , "  and 

her  " r esponsi bi l i t i es concer ni ng t he dog [ wer e]  at  an end. " 4  She 

                                                 
3 Ms.  Seef el dt  ur ges t hat  a homeowner  shoul d not  be hel d 

st r i ct l y l i abl e under  Wi s.  St at .  § 174. 02 f or  i nj ur i es caused by 
a " t enant / houseguest ' s dog"  wher e:  ( 1)  t he homeowner  di d not  
have cust ody or  cont r ol  of  t he dog at  t he t i me of  i nj ur y;  ( 2)  
t her e i s not  a f ami l i al  r el at i onshi p bet ween t he homeowner  and 
t he dog- owni ng t enant / houseguest ;  and ( 3)  t he homeowner  does not  
pr ovi de t he sol e sour ce of  l odgi ng,  boar d,  and suppor t  f or  t he 
dog and i t s owner .  

4 Ms.  Seef el dt  r el i es on t hi s l anguage f r om Janssen v.  Voss,  
189 Wi s.  222,  224,  207 N. W.  279 ( 1926) .  
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al so asser t s t hat  j udi c i al  publ i c pol i cy pr ecl udes r ecover y by 

t he pl ai nt i f f s. 5 

¶6 I n cont r ast ,  t he pl ai nt i f f s ar gue t hat  Ms.  Seef el dt  

was an " owner , "  t hat  i s ,  one who har bor s or  keeps a dog,  

r egar dl ess of  whet her  she was i n i mmedi at e cont r ol  of  t he dog at  

t he t i me t he i nj ur y occur r ed.   The pl ai nt i f f s asser t  t hat  Ms.  

Seef el dt  had not  r el i nqui shed her  " owner "  st at us under  t he 

st at ut e at  t he t i me of  t he dog bi t e i nci dent .     

¶7 We concl ude t hat  Ms.  Seef el dt  har bor ed t he dog and was 

t hus a st at ut or y  " owner "  of  t he dog under  Wi s.  St at .  § 174. 02 at  

t he t i me of  t he dog bi t e i nci dent .   Her  st at us as a har bor er  of  

t he dog was not  ext i ngui shed when t he dog' s l egal  owner  t ook 

moment ar y cont r ol  of  t he dog.   We al so concl ude t hat  t he 

t r adi t i onal  publ i c pol i cy f act or s t hat  del i mi t  t or t  l i abi l i t y  i n 

Wi sconsi n do not  bar  r ecover y i n t he pr esent  case.   Accor di ngl y,  

we af f i r m t he deci s i on of  t he cour t  of  appeal s.    

I  

¶8 The undi sput ed f act s ar e t aken f r om t he deposi t i ons 

submi t t ed as par t  of  t he summar y j udgment  mot i ons.    

¶9 I n June or  Jul y of  2003,  Ms.  Seef el dt  agr eed t o l et  

Wal t er  Wat er man,  an acquai nt ance of  her  daught er ,  move i nt o her  

                                                 
5 At  t he c i r cui t  cour t ,  Ms.  Seef el dt  ar gued t hat  she was not  

l i abl e f or  doubl e damages under  § 174. 02( 1) ( b)  because she had 
no not i ce or  knowl edge t hat  t he dog had pr evi ousl y caused i nj ur y 
t o anot her  per son.  The par t i es di d not  ar gue about  Ms.  
Seef el dt ' s not i ce or  knowl edge i n t he cour t  of  appeal s and do 
not  ar gue t hi s i ssue i n t hi s cour t .   Damages have not  yet  been 
t r i ed i n t he pr esent  case.  
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home when he was unempl oyed and needed a pl ace t o st ay wher e he 

coul d keep hi s t wo dogs.   Ms.  Seef el dt  had t hr ee of  her  own dogs 

and a l ar ge f enced backyar d.   Mr .  Wat er man never  pai d r ent ;  t hey  

appar ent l y had an i nf or mal  ar r angement  t hat  Mr .  Wat er man woul d 

hel p wi t h some home r epai r s and housekeepi ng.    

¶10 Ms.  Seef el dt  r epor t ed t hat  when Mr .  Wat er man moved i n,  

she was t ol d t hat  t he dogs,  Boo and Di esel ,  wer e f r i endl y,  but  

she al so acknowl edged t hat  Mr .  Wat er man t ol d her  t hat  Boo had 

r ecent l y ni pped a s i x- year - ol d gi r l  on t he ar m and f r i ght ened 

her .   Ms.  Seef el dt  st at ed she was not  t ol d of  any ot her  i nci dent  

i n whi ch Boo i nj ur ed anyone.    

¶11 On t he af t er noon of  Oct ober  26,  2003,  as Col l een 

Pawl owski  wal ked i n f r ont  of  Ms.  Seef el dt ' s home,  she hear d a 

sound l i ke a door  openi ng and saw Mr .  Wat er man' s t wo unl eashed 

dogs j ump of f  t he por ch and char ge her .   Mr .  Wat er man chased t he 

dogs and shout ed t o st op t hem but  was unabl e t o br i ng t hem under  

hi s cont r ol .   Boo j umped up on Col l een Pawl owski  and t r i ed t o 

bi t e her  l ef t  shoul der ,  t ear i ng her  coat .   The dog t hen bi t  at  

her  l ef t  t hi gh and f i nal l y punct ur ed her  cal f ,  causi ng Ms.  

Pawl owski  t o f al l  t o her  knee bef or e Mr .  Wat er man was abl e t o 

cont r ol  bot h dogs.   Al t hough her  shoul der  and t hi gh wer e 

uni nj ur ed,  Ms.  Pawl owski  di d suf f er  punct ur e wounds t o her  cal f .   

¶12 Mr .  Wat er man t hen gr abbed t he dogs and hel d t hem as he 

of f er ed t o gi ve Col l een Pawl owski  a r i de home,  whi ch she 

decl i ned.   Col l een Pawl owski  obser ved t hat  t he ski n was br oken 

and t ol d Mr .  Wat er man she woul d need t o go t o t he emer gency 
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r oom.   She t hen wal ked t o t he end of  t he st r eet ,  t o t he home of  

a nei ghbor  whom she knew,  and asked t he nei ghbor  f or  a r i de.  

¶13 At  t he t i me t he at t ack occur r ed,  Ms.  Seef el dt  was at  

home.   She di d not  see t he at t ack and di d not  l ear n of  i t  unt i l  

a pol i ce of f i cer  came t o her  door  t o i nvest i gat e l at er  t hat  day.   

Fol l owi ng t he at t ack,  Mr .  Wat er man appar ent l y pr oceeded t o t he 

gr ocer y st or e,  t aki ng hi s dogs wi t h hi m.   When he r et ur ned t o 

t he house,  Ms.  Seef el dt  asked hi m about  t he at t ack and Mr .  

Wat er man r el ayed t hat  when he had opened t he door  t o l eave f or  

t he gr ocer y st or e t he dogs had r un i nt o t he st r eet ,  t owar d 

Col l een Pawl owski ,  i nst ead of  r unni ng t o t he car .   He t ol d her  

t hat  Boo bi t  Col l een Pawl owski  and t hat  he had of f er ed Ms.  

Pawl owski  a r i de home or  t o t he doct or ,  but  t hat  she decl i ned 

t he of f er .   Ms.  Seef el dt  t ol d Mr .  Wat er man t hat  Boo shoul d be 

put  t o s l eep,  but  she appar ent l y di d not  seek f ur t her  

i nf or mat i on about  t he i nci dent .   One t o t wo weeks l at er ,  Ms.  

Seef el dt  asked Mr .  Wat er man and hi s dogs t o l eave her  home.    

¶14 Mr .  Wat er man i s not  and has never  been a named 

def endant  and has not  been l ocat ed f or  pur poses of  di scover y and 

l i t i gat i on.   Bot h a l egal  owner  and st at ut or y owner  of  a dog can 

be si mul t aneousl y st r i ct l y l i abl e under  Wi s.  St at .  § 174. 02. 6  

                                                 
6 Fi r e I ns.  Exch.  v.  Ci nci nnat i  I ns.  Co. ,  2000 WI  App 82,  

¶17,  234 Wi s.  2d 314,  610 N. W. 2d 98 ( " Readi ng t he st at ut e t o 
al l ow bot h owner s and keeper s t o be l i abl e compor t s wi t h t he 
st at ut e' s pol i cy  of  assi gni ng r esponsi bi l i t y  t o t hose i n a 
posi t i on t o pr ot ect  i nnocent  t hi r d par t i es f r om dog bi t es. " ) .  
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I I  

¶15 We r evi ew summar y j udgment  dec i s i ons usi ng t he same 

st andar ds and met hod as ar e appl i ed by t he c i r cui t  cour t .   Under  

Wi s.  St at .  § 802. 08( 2) , 7 a movi ng par t y i s ent i t l ed t o summar y 

j udgment  i f  t her e ar e no genui ne i ssues of  mat er i al  f act  and t he 

movi ng par t y i s ent i t l ed t o j udgment  as a mat t er  of  l aw. 8  A 

cour t  may al so det er mi ne t hat  t he nonmovi ng par t y i s ent i t l ed t o 

summar y j udgment .   Wi s.  St at .  § 802. 08( 6) .    

¶16 I nt er pr et at i on of  a st at ut e and appl i cat i on of  a 

st at ut e t o undi sput ed f act s ( as i n t he pr esent  case)  ar e 

gener al l y quest i ons of  l aw t hat  t hi s cour t  det er mi nes 

i ndependent l y of  t he cour t  of  appeal s and ci r cui t  cour t  but  

benef i t i ng f r om t he anal yses of  t hese cour t s. 9  Appl i cat i on of  

j udi c i al  publ i c pol i cy f act or s i s a quest i on of  l aw t hat  t hi s 

cour t  det er mi nes i ndependent l y of  t he cour t  of  appeal s and 

ci r cui t  cour t  but  benef i t i ng f r om t he anal yses of  t hese cour t s. 10   

                                                 
7 Tr i ni t y Evangel i cal  Lut her an Chur ch & Sch. - Fr ei st adt  v.  

Tower  I ns.  Co. ,  2003 WI  46,  ¶25,  261 Wi s.  2d 333,  661 
N. W. 2d 789;  Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315,  
401 N. W. 2d 816 ( 1987) .  

8 Ol son v.  Town of  Cot t age Gr ove,  2008 WI  51,  ¶34,  309 
Wi s.  2d 365,  749 N. W. 2d 211.  

9 Mal one v.  Fons,  217 Wi s.  2d 746,  763,  580 N. W. 2d 697 ( Ct .  
App.  1998)  ( " Det er mi ni ng whet her  Fons may be hel d st r i ct l y  
l i abl e under  § 174. 02,  St at s. ,  i nvol ves t he const r uct i on and 
appl i cat i on of  a st at ut e t o a set  of  undi sput ed f act s,  whi ch i s 
a t ask we per f or m de novo. " ) .  

10 Fandr ey ex r el .  Connel l  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2004 
WI  62,  ¶6,  272 Wi s.  2d 46,  680 N. W. 2d 345.   
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I I I  

¶17 We begi n by exami ni ng t he l anguage of  t he appl i cabl e 

st at ut e.   Wi sconsi n St at .  § 174. 02 pr ovi des t hat  " t he owner  of  a 

dog i s l i abl e f or  t he f ul l  amount  of  damages caused by t he dog 

i nj ur i ng or  causi ng i nj ur y t o a per son. "   Sect i on 174. 02 i s a 

st r i ct  l i abi l i t y  st at ut e.   I f  t he owner  " was not i f i ed or  knew 

t hat  t he dog pr evi ousl y i nj ur ed or  caused i nj ur y t o a per son, "  

t hen t he vi ct i m can r ecover  doubl e damages.   

¶18 The l i abi l i t y  pr ovi s i ons of  Wi s.  St at .  § 174. 02 

pr ovi de as f ol l ows:  

§ 174. 02( 1) ( a) .   Without notice. Subj ect  t o s.  895. 045 
and except  as pr ovi ded i n s.  895. 57( 4) ,  t he owner  of  a 
dog i s l i abl e f or  t he f ul l  amount  of  damages caused by 
t he dog i nj ur i ng or  causi ng i nj ur y t o a per son,  
domest i c ani mal  or  pr oper t y.  

§ 174. 02( 1) ( b) .  After notice. Subj ect  t o s.  895. 045 
and except  as pr ovi ded i n s.  895. 57( 4) ,  t he owner  of  a 
dog i s l i abl e f or  2 t i mes t he f ul l  amount  of  damages 
caused by t he dog i nj ur i ng or  causi ng i nj ur y t o a 
per son,  domest i c  ani mal  or  pr oper t y i f  t he owner  was 
not i f i ed or  knew t hat  t he dog pr evi ousl y i nj ur ed or  
caused i nj ur y t o a per son,  domest i c ani mal  or  
pr oper t y.  

¶19 Cr i t i cal l y her e,  t he st at ut or y  " owner "  of  a dog i s 

def i ned f or  pur poses of  Wi s.  St at .  § 174. 02 mor e i ncl usi vel y 

t han si mpl y a l egal  owner  of  t he dog.   Wi sconsi n St at .  

§ 174. 001( 5)  def i nes t he wor d " owner "  as i ncl udi ng " any per son 

who owns,  har bor s or  keeps a dog. " 11  The st at ut es do not  def i ne 
                                                 

11 The st at ut or y def i ni t i on appl i cabl e t o t hi s case was 
codi f i ed as § 174. 001( 5)  by 1979 Wi s.  Act  289.   The pr esent  
st at ut or y l anguage pl ai nl y def i nes t he si ngul ar  t er m " owner "  
used i n § 174. 02 t o i ncl ude t he l egal  owner  as wel l  as one who 
" har bor s"  or  " keeps"  a dog.  
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t he wor ds " har bor s"  or  " keeps. "   The def i ni t i on of  " owns"  i s not  

i mpor t ant  her e because no one ar gues t hat  Ms.  Seef el dt  i s  t he 

l egal  owner  of  t he dog.   

¶20 Whet her  a per son i s one who " har bor s"  or  " keeps"  a dog 

i s or di nar i l y  a f act ual  quest i on f or  t he f act  f i nder  and 

" depends upon t he pecul i ar  f act s and ci r cumst ances of  each 

i ndi v i dual  case. " 12  Her e t he f act s ar e undi sput ed,  and t he 

quest i on of  l aw pr esent ed i s  whet her  Ms.  Seef el dt  i s  a 

" st at ut or y owner "  of  t he dog,  as def i ned i n § 174. 001( 5) ,  t hat  

i s ,  whet her  on t he est abl i shed f act s she i s one who " har bor s"  or  

" keeps"  Boo.  

¶21 Ms.  Seef el dt  ar gues t hat  t her e appear s t o be l i t t l e 

di st i nct i on bet ween a " har bor er "  and " keeper . "   We agr ee t hat  

some di ct i onar y def i ni t i ons of  t hese t wo wor ds ar e s i mi l ar  and 

t hat  t he wor ds seem t o have over l appi ng meani ngs. 13  We decl i ne,  

however ,  t o hol d t hat  t her e i s no di st i nct i on bet ween t he wor ds.     

¶22 As a basi c r ul e of  st at ut or y const r uct i on,  we endeavor  

t o gi ve each st at ut or y wor d i ndependent  meani ng so t hat  no wor d 

i s r edundant  or  super f l uous.   When t he l egi s l at ur e chooses t o 

use t wo di f f er ent  wor ds,  we gener al l y consi der  each separ at el y  

                                                 
12 Hagenau v.  Mi l l i ar d,  182 Wi s.  544,  547,  195 N. W.  718 

( 1923) .   See al so John P.  Ludi ngt on,  Annot at i on,  Who " Har bor s"  
or  " Keeps"  Dog Under  Ani mal  Li abi l i t y  St at ut e,  64 A. L. R.  4t h 
963,  §2( a)  ( 1988)  ( " The quest i on of  who i s t he keeper  or  
har bor er  of  a dog i s or di nar i l y  a quest i on of  f act  f or  t he 
f act f i nder ,  whi ch t ur ns on al l  t he c i r cumst ances of  t he case. " ) .  

13 Ms.  Seef el dt  not es t hat  Webst er ' s New Col l egi at e 
Di ct i onar y def i nes " har bor "  as " t o have ' an ani mal '  i n one' s 
keepi ng. "  
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and pr esume t hat  di f f er ent  wor ds have di f f er ent  meani ngs. 14  The 

use of  di f f er ent  wor ds j oi ned by t he di s j unct i ve connect or  " or "  

nor mal l y br oadens t he cover age of  t he st at ut e t o r each di st i nct ,  

al t hough pot ent i al l y  over l appi ng set s.  

¶23 The di st i nct i on bet ween one who " keeps"  and one who 

" har bor s"  a dog has not  been cr i sp over  t he year s ei t her  i n t he 

dog i nj ur y st at ut es or  i n t he case l aw.    

¶24 " [ E] ar l y Wi sconsi n cases appear  t o use t hese t er ms 

i nt er changeabl y. " 15  I n Hagenau v.  Mi l l ar d,  182 Wi s.  544,  547,  

195 N. W.  718 ( 1923) ,  t he cour t  def i ned a " keeper "  of  a dog as 

one who har bor ed t he dog.   The cour t  st at ed t hat  " [ t ] o be a 

keeper  of  a dog,  one must  har bor  t he ani mal ,  and t he wor d 

' har bor '  i n i t s meani ng si gni f i es pr ot ect i on .  .  .  . "   The 1923 

st at ut or y pr ovi s i on at  i ssue i n Hagenau used t he wor ds " keeper "  

                                                 
14 Donal dson v.  St at e, 93 Wi s.  2d 306,  315,  286 N. W. 2d 817 

( 1980)  ( " A st at ut e shoul d be const r ued so t hat  no wor d or  c l ause 
shal l  be r ender ed sur pl usage and ever y wor d i f  possi bl e shoul d 
be gi ven ef f ect . " ) ;  Gr azi ano v.  Town of  Long Lake, 191 
Wi s.  2d 812,  822,  530 N. W. 2d 55,  59 ( Ct .  App.  1995)  ( " [ W] her e 
t he l egi s l at ur e uses si mi l ar  but  di f f er ent  t er ms i n a st at ut e,  
par t i cul ar l y wi t hi n t he same sect i on,  we may pr esume i t  i nt ended 
t he t er ms t o have di f f er ent  meani ngs. " ) .  

15 Pat t er mann v.  Pat t er mann,  173 Wi s.  2d 143,  150 n. 4,  496 
N. W. 2d 613 ( Ct .  App.  1992) .  
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and " owner , "  not  t he wor d " har bor . "   Ot her  1923 st at ut or y 

pr ovi s i ons gover ni ng dogs used t he wor ds " har bor s"  and " keeps. " 16  

¶25 I n Hagenau,  t he cour t  concl uded t hat  t he pr opr i et or  of  

a r est aur ant  and l odgi ng house was not  t he keeper  of  hi s 

empl oyee' s dogs when t he empl oyee kept  t he dogs i n a separ at e 

apar t ment  on t he t hi r d f l oor  wher e t he empl oyee " mai nt ai ned a 

separ at e and di st i nct  home or  pl ace of  abode. "   Hagenau,  182 

Wi s.  at  546,  548,  549.  

¶26 The di st i nct i on bet ween " keep"  and " har bor "  was 

di scussed mor e r ecent l y by t he cour t  of  appeal s i n Pat t er mann v.  

Pat t er mann,  173 Wi s.  2d 143,  496 N. W. 2d 613 ( Ct .  App.  1992) .   

" Keepi ng, "  st at ed t he cour t  of  appeal s i n Pat t er mann,  gener al l y 

r equi r es " exer ci s i ng some measur e of  car e,  cust ody or  cont r ol  

over  t he dog, "  whi l e " ' har bor i ng'  i s  of t en def i ned as shel t er i ng 

                                                 
16 I n 1923,  when t hi s cour t  i nt er pr et ed t he t er m " keeper "  i n 

Hagenau,  182 Wi s.  at  547,  t he under l y i ng st at ut e,  Wi s.  St at .  
§ 174. 02 ( 1923) ,  r ead,  " t he owner  or  keeper  of  any dog whi ch 
shal l  have i nj ur ed or  caused t he i nj ur y of  any 
per son .  .  .  shal l  be l i abl e t o t he per son so i nj ur ed"  ( emphasi s  
added) .   Anot her  pr ovi s i on of  t he 1923 st at ut es,  Wi s.  St at .  
§ 174. 05 ( 1923) ,  sub- t i t l ed " Dog l i censes;  appl i cat i on f or , "  
st at ed t hat  " t he wor d ' owner '  when used i n chapt er  174 .  .  .  i n 
r el at i on t o pr oper t y i n,  or  possessi on of ,  dogs shal l  i ncl ude 
ever y per son who owns,  har bor s or  keeps a dog. "  

The 1923 st at ut es f ur t her  muddi ed t he wat er .   The 
pr ovi s i ons i n t he 1923 ver si on of  chapt er  174 r ef er  t o bot h " t he 
per son owni ng or  har bor i ng such dog, "  § 174. 03,  and t he " owner  
or  keeper "  of  a dog.   See,  e. g. ,  §§ 174. 02,  . 04.  
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or  gi v i ng r ef uge t o a dog.   Thus,  ' har bor i ng'  appar ent l y l acks 

t he pr opr i et ar y aspect  of  keepi ng. " 17   

¶27 Accor di ng t o t he Pat t er mann deci s i on,  " ' [ h] ar bor i ng a 

dog'  means somet hi ng mor e t han a meal  of  mer cy t o a st r ay dog or  

t he casual  pr esence of  a dog on someone' s pr emi ses.   Har bor i ng 

means t o af f or d l odgi ng,  t o shel t er  or  t o gi ve r ef uge t o a 

dog. " 18  Thus t he cour t  of  appeal s di st i ngui shed " har bor i ng"  a 

dog f r om " keepi ng"  a dog,  concl udi ng t hat  har bor i ng " means t o 

af f or d l odgi ng,  t o shel t er  or  t o gi ve r ef uge t o a dog. " 19     

¶28 I n Pat t er mann,  t he cour t  of  appeal s concl uded t hat  t he 

def endant  homeowner  who al l owed t he dog i n hi s home f or  a shor t  

t i me di d not  har bor  or  keep t he dog.   I n cont r ast  t o t he pr esent  

case,  t he dog di d not  l i ve i n t he house,  and t he homeowner  had 

not  " f ed or  car ed f or  t he dog i n any way. " 20    

                                                 
17 Pat t er mann v.  Pat t er mann,  173 Wi s.  2d 143,  149 n. 4,  496 

N. W. 2d 613 ( Ct .  App.  1992)  ( c i t i ng Ludi ngt on,  64 A. L. R.  4t h at  
969) .   The comment  i n Pat t er mann t hat  a l andowner  coul d be 
l i abl e under  a common l aw negl i gence t heor y f or  i nj ur i es caused 
by a known danger ous dog al l owed on her  pr emi ses was abr ogat ed 
i n Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶42 n. 8,  274 Wi s.  2d 278,  
306,  682 N. W. 2d 923.   

18 Pat t er mann,  173 Wi s.  2d at  151.  

19 I d.   

" Keepi ng i s of t en def i ned i n t er ms of  t he t hr ee Cs——t hat  
i s,  t hat  keepi ng i s exer ci s i ng some measur e of  car e,  cust ody,  or  
cont r ol  over  a dog.   Har bor i ng .  .  .  i s  usual l y def i ned as 
shel t er i ng or  gi v i ng r ef uge t o a dog. "   Ludi ngt on,  supr a not e 
12,  at  963,  §2[ a] .  

20 Pat t er mann,  173 Wi s.  2d at  150.  
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¶29 Under  t he Pat t er mann def i ni t i on of  har bor i ng,  whi ch we 

adopt ,  Ms.  Seef el dt  " har bor ed"  Boo.   She al l owed t he dog t o l i ve 

i n her  home f or  sever al  mont hs,  af f or di ng t he dog shel t er  and 

l odgi ng.   As Ms.  Seef el dt ' s r epl y br i ef  descr i bes t he si t uat i on,  

Ms.  Seef el dt  was " t empor ar i l y  pr ovi di ng r ef uge"  t o t he dog.   

¶30 Most  of  t he r epor t ed cases i nt er pr et i ng " owner "  under  

Wi s.  St at .  § 174. 02 have f ocused on t he wor d " keeper , "  r at her  

t han on t he wor d " har bor . "   The case l aw has exami ned sever al  

aspect s of  bei ng a " keeper , "  and t he cases st at e t he at t r i but es 

of  a keeper  somewhat  di f f er ent l y .   Accor di ng t o t he cases,  t o be 

a keeper  a per son must  exer ci se " some measur e of  cust ody,  car e 

or  cont r ol  over  t he dog" ; 21 have cust ody,  domi ni on or  aut hor i t y 

over  t he dog even t hough t he keeper ' s domi ni on or  aut hor i t y i s a 

l i mi t ed one subj ect  t o bei ng t er mi nat ed by t he owner ; 22 or  keep 

t he dog at  t he per son' s dwel l i ng and f eed t he dog. 23  The casual  

pr esence of  a dog wi l l  not  t r ansf or m a per son i nt o a keeper ;  

t her e must  be evi dence t hat  t he per son has f ur ni shed t he dog 

wi t h shel t er ,  pr ot ect i on,  or  f ood or  exer ci sed cont r ol  of  t he 

dog.  

                                                 
21 Pat t er mann,  173 Wi s.  2d at  149,  n. 4.   See al so Ar mst r ong 

v.  Mi l waukee Mut .  I ns.  Co. ,  202 Wi s.  2d 258,  267,  549 N. W. 2d 723 
( 1996)  ( c i t i ng Hagenau,  182 Wi s.  at  547- 48)  ( exer ci se cont r ol  
over ,  or  f ur ni sh wi t h shel t er ,  pr ot ect i on,  or  f ood) .  

22 Janssen v.  Voss,  189 Wi s.  222,  224,  207 N. W.  279 ( 1926) .  

23 Koet t i ng v.  Conr oy,  223 Wi s.  550,  552,  270 N. W. 625 ( 1936)  
( c i t i ng Hagenau,  182 Wi s.  at  547) .  
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¶31 Rel yi ng on t he case l aw di scussi on of  t he wor ds 

" har bor "  and " keep"  and t he di st i nct i on bet ween " har bor "  and 

" keep"  set  f or t h i n Pat t er mann,  and acknowl edgi ng t he somet i mes 

over l appi ng meani ng of  t he wor ds " har bor "  and " keep"  ( and t hei r  

var i at i ons) ,  we concl ude t hat  Ms.  Seef el dt  i s  a per son who 

har bor ed t he dog at  i ssue.   The cour t  of  appeal s v i ewed Ms.  

Seef el dt  as a keeper  of  t he dog because she shel t er ed,  

mai nt ai ned,  and pr ot ect ed t he dog on her  pr emi ses. 24  That  t hi s 

cour t  and t he cour t  of  appeal s char act er i ze Ms.  Seef el dt  

di f f er ent l y under  Wi s.  St at .  § 174. 02 i s not  s i gni f i cant .   The 

concept s of  " har bor "  and " keep"  ar e s i mi l ar ,  and t he l i abi l i t y  

of  one who har bor s a dog and one who keeps a dog i s t he same.    

¶32 We f ur t her  concl ude t hat  Ms.  Seef el dt  had not  

r el i nqui shed her  st at us as a st at ut or y owner  when t he dog bi t  

Col l een Pawl owski .   Our  concl usi on i s suppor t ed by t he case l aw.   

I n essence we agr ee wi t h t he cour t  of  appeal s '  anal yses of  t he 

cases t hat  i nf or m our  deci s i on.   

¶33 Thr ee key cases,  Janssen v.  Voss,  189 Wi s.  222,  207 

N. W.  279 ( 1926) ,  Koet t i ng v.  Conr oy,  223 Wi s.  550,  270 N. W.  625 

( 1936) ,  and Ar mst r ong v.  Mi l waukee Mut ual  I nsur ance Co. ,  202 

Wi s.  2d 258,  549 N. W. 2d 723 ( 1996) ,  do not  suppor t  Ms.  

Seef el dt ' s posi t i on t hat  she l ost  her  st at us as a st at ut or y 

owner  when Mr .  Wat er man was exer ci s i ng domi ni on and cont r ol  over  

t he dog dur i ng t he dog bi t e i nci dent .  

                                                 
24 See Pawl owski ,  315 Wi s.  2d 799,  ¶¶11- 14.   
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¶34 I n Janssen,  t he mot her  of  a 14- year - ol d boy l ef t  t own 

f or  a f uner al ,  ar r angi ng f or  her  son' s dog t o be kept  at  a dog 

hospi t al . 25  The mot her  l ef t  expl i c i t  i nst r uct i ons t hat  t he dog 

shoul d r emai n at  t he hospi t al  dur i ng her  absence.   I n spi t e of  

t hese i nst r uct i ons,  t he son r emoved t he dog f r om t he hospi t al  

and t i ed i t  i n t he yar d of  t he house wher e he was st ayi ng.   The 

dog bi t  a 17- mont h- ol d i nf ant ,  and t he mot her  was sued.  

¶35 I t  was conceded i n Janssen t hat  t he mot her  was t he 

keeper  of  t he dog unt i l  she l ef t  f or  t he f uner al .   She had 

bought  t he dog,  gi ven i t  t o t he son,  mai nt ai ned t he dog i n her  

home at  her  expense,  and exer ci sed cont r ol  over  t he dog f or  mor e 

t han a year  pr i or  t o t he i nci dent .    

¶36 The Janssen cour t  hel d t hat  under  t he c i r cumst ances i n 

whi ch t he mot her  had t ur ned over  al l  cont r ol  t o t he dog hospi t al  

dur i ng her  absence,  and t he son who was l egal  owner  t ook 

per sonal  cust ody and possessi on of  t he dog,  " he t her eby became 

t he l egal  keeper . " 26  The compl ai nt  agai nst  t he mot her  was 

di smi ssed because t he owner - son had t er mi nat ed t he mot her ' s 

st at us as a keeper . 27 

¶37 Ms.  Seef el dt  ar gues t hat  she was not  a st at ut or y owner  

because she di d not  have cont r ol  or  domi ni on over  t he dogs " at  

                                                 
25 The cour t  i nt er pr et ed " keeper "  wi t hout  r ef er ence t o t he 

st at ut or y def i ni t i on of  " owner "  i n t he t hen- cur r ent  ver si on of  
§ 174. 05,  whi ch ef f ect i vel y def i ned " owner "  as does t he pr esent  
st at ut e.    

26 Janssen,  189 Wi s.  at  225.  

27 I d.  at  224.  
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t hat  ver y moment "  when t he at t ack occur r ed.   Her  ar gument  r el i es 

pr i nci pal l y on t he f ol l owi ng l anguage f r om Janssen,  189 Wi s.  at  

224:  

Wher e t he keeper  i s not  t he owner ,  i t  may be assumed,  
as a gener al  pr oposi t i on,  t hat  t he domi ni on or  
aut hor i t y of  t he keeper  over  t he dog i s a l i mi t ed one,  
subj ect  t o be t er mi nat ed at  any t i me by t he owner .   I n 
t he absence of  speci al  c i r cumst ances,  t he owner  may 
t er mi nat e t he domi ni on of  t he keeper  over  t he dog at  
any t i me and r emove t he dog f r om t he cust ody of  t he 
keeper .   The moment  t hat  i s  done,  t he dual  aut hor i t y 
t her et of or e exer ci sed over  t he dog by t he owner  and 
t he keeper  i s mer ged i n t he owner ,  and at  t hat  ver y 
moment  t he keeper ' s r i ght s and r esponsi bi l i t i es 
concer ni ng t he dog ar e at  an end.   

¶38 Rel i ance on t hi s l anguage i s unavai l i ng.   Janssen 

woul d be on poi nt  had Ms.  Seef el dt  l ef t  t own and had t he dog 

been r emoved f r om t he Seef el dt  home.    

¶39 Ten year s af t er  Janssen,  t hi s cour t  deci ded Koet t i ng 

v.  Conr oy,  223 Wi s.  550,  270 N. W.  625 ( 1936) . 28  Koet t i ng,  l i ke 

Janssen,  i nvol ved a par ent  homeowner  who was not  pr esent  at  t he 

t i me of  t he i nj ur y.   I n Koet t i ng,  an adul t  woman l i ved wi t h her  

f at her  " as a member  of  hi s f ami l y. " 29  She r ecei ved boar d,  

l odgi ng,  and suppor t  f r om her  f at her .   She kept  her  dog i n t he 

f ami l y home.   She t ook her  dog t o a publ i c par k and l et  i t  of f  

i t s  l eash.   The pl ai nt i f f ,  who was i nj ur ed when t he dog knocked 

her  down,  sued bot h t he dog' s owner  and t he owner ' s f at her .    

                                                 
28 The st at ut or y l anguage i n Koet t i ng was f or  pr esent  

pur poses i dent i cal  t o t he l anguage appl i cabl e i n Hagenau and 
Janssen.  

29 Koet t i ng v.  Conr oy,  223 Wi s.  550,  552,  270 N. W.  625 
( 1936) .  
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¶40 I n Koet t i ng,  al t hough t he f at her  was not  pr esent  at  

t he t i me of  t he i nj ur y and had no knowl edge t hat  t he daught er  

had t aken t he dog out  of  t he house at  t he t i me of  t he i nj ur y ,  

t he f at her  was hel d t o be a keeper  under  t he st at ut e.   The 

f at her  di d know t hat  t he daught er  was i n t he habi t  of  t aki ng t he 

dog out . 30  

¶41 The Koet t i ng opi ni on expl i c i t l y  r ef er enced t he 

st at ut or y def i ni t i on i n § 174. 05,  " pr ovi di ng t hat  one who 

' har bor s '  a dog makes hi m t he owner . " 31  The Koet t i ng cour t  al so 

speci f i cal l y r ej ect ed t he def endant ' s i nt er pr et at i on of  t he 

Hagenau and Janssen cases as hol di ng t hat  " t he keeper  i s not  

l i abl e f or  i nj ur i es done by a dog i f  t he dog i s under  t he 

cont r ol  of  anot her  at  t he i mmedi at e t i me. " 32 

¶42 The Koet t i ng cour t  di st i ngui shed t he Hagenau and 

Janssen cases,  r easoni ng t hat  i n Janssen t he mot her  had 

" par t i cul ar l y exempt ed her sel f  f r om bei ng [ t he dog' s]  keeper  by 

causi ng t he dog t o be kept  f or  t he per i od of  her  absence i n a 

dog hospi t al .   To be wi t hi n t he r ul e of  [ Janssen]  t he def endant  

[ f at her ]  shoul d have r ef used t o per mi t  t he dog t o be kept  on hi s 

pr emi ses,  shoul d have compel l ed t he daught er  t o keep i t  or  have 

                                                 
30 I n Koet t i ng,  223 Wi s.  at  557,  t he f at her  was f ound not  

l i abl e under  t he ver si on of  Wi s.  St at .  § 174. 02 t hen i n 
exi st ence,  whi ch r equi r ed t hat  t he dog be " ei t her  v i c i ous or  
mi schi evous, "  a condi t i on whi ch was not  met .   

31 Koet t i ng,  223 Wi s.  at  551.  

32 I d.  at  555.  
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i t  kept  el sewher e. " 33  The Koet t i ng cour t  expr essl y r ej ect ed t he 

ar gument  t hat  t he keeper  i s not  l i abl e f or  i nj ur i es done by a 

dog i f  t he dog i s under  t he cont r ol  of  anot her  at  t he t i me of  

t he dog bi t e i nci dent . 34 

¶43 As t he cour t  of  appeal s cor r ect l y r ecogni zed i n t he 

pr esent  case,  " t he hol di ng i n Koet t i ng appear s t o gover n t he 

out come i n t hi s case. " 35  The Koet t i ng cour t  pl ai nl y r ej ect ed t he 

ar gument  t hat  moment - t o- moment  cont r ol  i s  r equi r ed i n or der  t o 

be a keeper  of  t he dog.  

¶44 The Koet t i ng cour t  concl uded t hat  t he f at her  had not  

gi ven up hi s st at ut or y owner  st at us even t hough t he dog owner  

t ook t he dog out  of  t he house and had cont r ol  and domi ni on over  

t he dog.   The f at her ' s l i abi l i t y  as a keeper  depended on hi s  

keepi ng t he dog i n t he house and f eedi ng i t ,  not  hi s moment - t o-

moment  cont r ol  over  t he dog.    

¶45 When t he i nj ur y occur r ed not  at  t he house but  i n a 

publ i c par k,  and t he l egal  owner ' s f at her  was not  even pr esent ,  

t he Koet t i ng cour t  r ecogni zed t hat  t he f at her  " doubt l ess 

exer ci sed no cont r ol  over  t he [ adul t  daught er ' s]  dog except  t hat  

he cont r ol l ed whet her  t he dog shoul d be kept  i n hi s home or  not ,  

and whet her  i t  shoul d be f ed f r om t he f ami l y l ar der  or  not ,  but  

t hat  sor t  of  cont r ol  i s  t he t hi ng t hat ,  i n v i ew of  t he st at ut e 

                                                 
33 I d.   The Koet t i ng cour t  mi st akenl y c i t ed t he Hagenau case 

i nst ead of  t he Janssen case.  

34 Koet t i ng,  223 Wi s.  at  555.  

35 Pawl owski ,  315 Wi s.  2d 799,  ¶23.  
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and t he cases .  .  . ,  make [ s i c]  hi m t he dog' s keeper . " 36  

Al t hough t he f at her  had ar gued " t hat  a per son i s not  t he keeper  

of  a dog unl ess i t  i s  under  hi s cust ody and cont r ol , "  t he cour t  

f ound t hat  v i ew " t oo nar r ow. " 37  

¶46 Cour t  of  Appeal s Judge Snyder  i n di ssent  saw a t ensi on 

bet ween Janssen and Koet t i ng.   He asser t ed t hat  i n bot h cases 

t he l egal  owner  had cont r ol  over  t he dog,  and t he al l eged 

" keeper "  had no cont r ol .   Yet  t he t wo cases r each opposi t e 

r esul t s.   Al t hough t her e appear s t o be a super f i c i al  t ensi on 

bet ween t he cases,  t he cases can be r econci l ed.   I n Janssen,  t he 

keeper ' s r el at i onshi p wi t h t he dog was t er mi nat ed by t he owner ' s 

act i ons.   I n Koet t i ng,  nei t her  t he keeper  nor  t he owner  t ook 

act i on t o t er mi nat e t he keeper ' s r el at i onshi p wi t h t he dog.  

¶47 Ms.  Seef el dt  i nsi st s t hat  Koet t i ng does not  appl y.   We 

ar e not  per suaded.   The hol di ng i n Koet t i ng,  as i n Janssen,  di d 

not  depend on t he f ami l y r el at i onshi p bet ween t he dog owner  and 

t he homeowner  but  r at her  on t he f act  t hat  t he f at her  al l owed t he 

dog t o r emai n i n hi s home and car ed f or  t he dog.   The f at her  had 

not  r el i nqui shed keeper  st at us.   Koet t i ng cannot  be 

di st i ngui shed on t he gr ounds t hat  t he dog owner  was r el at ed t o 

t he homeowner  who ser ved as t he sol e sour ce of  l odgi ng,  boar d,  

and suppor t  f or  bot h t he dog and i t s owner ,  and t he dog owner  

had t aken no act i on t o t er mi nat e t he keeper ' s l i mi t ed cont r ol ,  

cust ody,  or  car e of  t he dog.  

                                                 
36 Koet t i ng,  223 Wi s.  at  554.  

37 I d.  
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¶48 The f act s of  t he pr esent  case ar e di r ect l y anal ogous 

t o t he f act s i n Koet t i ng.   I n Koet t i ng and i n t he pr esent  case,  

an adul t  was t he l egal  owner  of  t he dog and was i n i mmedi at e 

cont r ol  of  t he dog at  t he t i me of  t he dog bi t e i nci dent .   The 

homeowner  i n Koet t i ng and t he homeowner  i n t he pr esent  case,  

unl i ke t he homeowner  i n Janssen,  had t aken no af f i r mat i ve act i on 

t o r el i nqui sh cont r ol  over  t he dog t o anot her .   

¶49 Ar mst r ong v.  Mi l waukee Mut ual  I nsur ance Co. ,  202 

Wi s.  2d 258,  549 N. W. 2d 723 ( 1996) ,  al so suppor t s our  concl usi on 

t hat  Ms.  Seef el dt  i s  l i abl e under  Wi s.  St at .  § 174. 02.   I n 

Ar mst r ong,  t he vacat i oni ng dog owner s l ef t  t he dog at  a kennel .  

The dog bi t  a par t - t i me empl oyee of  t he kennel ,  and t he quest i on 

pr esent ed was whet her  t he empl oyee was a keeper  under  § 174. 02.   

The cour t  concl uded t hat  t he empl oyee was a keeper  because t he 

owner s had af f i r mat i vel y r el i nqui shed physi cal  cust ody and 

cont r ol  over  t he dog.   The cour t  r ecogni zed t hat  whi l e a 

per son' s st at us as keeper  can change over  t i me,  wi t h t he f ocal  

poi nt  bei ng t he t i me of  t he i nj ur y,  t he owner s af f i r mat i vel y 

r el i nqui shed physi cal  cust ody t o a kennel .   The Ar mst r ong cour t  

f avor abl y c i t ed Koet t i ng.     

¶50 Her e,  Ms.  Seef el dt  t ook nei t her  " af f i r mat i ve"  nor  

" expl i c i t "  st eps t o t er mi nat e her  har bor i ng of  t he dog bef or e 

t he dog bi t e i nci dent .   I ndeed,  t he dog cont i nued t o l i ve i n her  

home f or  some t i me af t er  t he dog bi t e i nci dent .   When a 

homeowner  has become a st at ut or y owner  by v i r t ue of  t he dog' s 

l i v i ng i n her  r esi dence f or  sever al  mont hs,  t hat  st at us does not  
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var y on a mi nut e- t o- mi nut e basi s,  dependi ng on whi ch per son 

happens t o open t he door  t o l et  t he dog r un f r ee.  

¶51 Ms.  Seef el dt ' s ar gument  t hat  she i s aki n t o a " pr o 

bono l andl or d"  al so does not  command a di f f er ent  out come t han 

t he one we r each.   Ms.  Seef el dt  does not  ar gue t hat  she and Mr .  

Wat er man have l andl or d- t enant  r el at i onshi p.   Rat her ,  she ar gues 

onl y t hat  t hei r  r el at i onshi p i s s i mi l ar  t o t hat  of  l andl or d-

t enant .    

¶52 The l andl or d- t enant  dog bi t e cases i n whi ch t he 

l andl or d was not  hel d l i abl e under  Wi s.  St at .  § 174. 02 ar e 

i napposi t e t o t he case at  hand.   Ms.  Seef el dt ' s r el i ance on 

Gonzal es v.  Wi l k i nson,  68 Wi s.  2d 154,  227 N. W. 2d 907 ( 1975) ,  

Mal one v.  Fons,  217 Wi s.  2d 746,  580 N. W. 2d 697 ( Ct .  App.  1998) ,  

and Smaxwel l  v.  Bayar d,  2004 WI  101,  274 Wi s.  2d 278,  682 

N. W. 2d 923,  i s mi spl aced. 38  Gonzal es and Smaxwel l  ar e negl i gence 

cases,  not  st r i ct  l i abi l i t y  cases under  Wi s.  St at .  § 174. 02.   

Fur t her mor e,  t hese cases ar e t r adi t i onal  l andl or d- t enant  cases,  

i n whi ch t he t enant - owner  of  t he dog occupi ed and mai nt ai ned a 

separ at e r esi dence f r om t he l andl or d.   I n such cases t he 

l andl or d had l i mi t ed cont r ol  over  t he t enant ' s pr emi ses.   I n 

cont r ast ,  i n t he pr esent  case Mr .  Wat er man occupi ed a bedr oom i n 

Ms.  Seef el dt ' s home.   He i s mor e aki n t o a houseguest  t han a 

t enant .       

                                                 
38 I n Hagenau,  182 Wi s.  at  547- 49,  t he cour t  al so hel d t hat  

t he l andl or d was not  t he keeper  of  t he t enant ' s dogs.  
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¶53 I n Gonzal es,  t he pl ai nt i f f  sought  r ecover y agai nst  t he 

owner - occupant  of  a dupl ex f or  i nj ur i es caused by t he dog owned 

by t he t enant  who l i ved i n t he ot her  uni t  of  t he dupl ex.   

Li abi l i t y  was sought  agai nst  t he owner - occupant  under  at t r act i ve 

nui sance and negl i gence t heor i es. 39  The cour t  concl uded t hat  t he 

dog was not  an at t r act i ve nui sance and t hat  t he compl ai nt  was 

not  suf f i c i ent  t o st at e a cause of  act i on agai nst  t he owner -

occupant  f or  negl i gence.  

¶54 The Gonzal es cour t  f ur t her  expl ai ned t hat  t her e was no 

al l egat i on t hat  t he owner - occupant  was ei t her  an owner  or  keeper  

of  t he dog or  had any domi ni on over  t he dog.   The cour t  st at ed 

t hat  al t hough t he owner - occupant  knew of  t he dog,  t he l aw does 

not  r equi r e hi m as t he owner  of  t he bui l di ng t o be an i nsur er  

f or  t he act s of  hi s t enant .   Unl i ke Gonzal es,  t hi s i s a Wi s.  

St at .  § 174. 02 case,  and t he Seef el dt  home i s not  a dupl ex;  

r at her ,  bot h Ms.  Seef el dt  and Mr .  Wat er man,  al ong wi t h t hei r  

dogs,  l i ved i n t he same undi v i ded r esi dence.    

¶55 I n Mal one v.  Fons,  217 Wi s.  2d 746,  580 N. W. 2d 697 

( Ct .  App.  1998) ,  t he dog owner  kept  hi s dog i n hi s own separ at e 

r ent ed pr emi ses.   The cour t  hel d t hat  a l andl or d does not  become 

a har bor er  of  a t enant ' s dog mer el y by per mi t t i ng a t enant  t o 

keep a dog.   The l andl or d was not  l i abl e under  § 174. 02. 40   

                                                 
39 Gonzal es v.  Wi l k i nson,  68 Wi s.  2d 154,  155- 56,  227 

N. W. 2d 907 ( 1975) .  

40 Mal one v.  Fons,  217 Wi s.  2d 746,  750- 51,  580 N. W. 2d 697 
( Ct .  App.  1998) .    
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¶56 I n Smaxwel l  v.  Bayar d,  2004 WI  101,  274 Wi s.  2d 278,  

682 N. W. 2d 923,  i n whi ch t he vi ct i m of  a dog bi t e asser t ed a 

negl i gence cl ai m agai nst  a l andl or d,  t he cour t  decl i ned t o hol d 

t hat  t he l andowner  was l i abl e f or  f ai l ur e t o mai nt ai n her  

pr oper t y by al l owi ng known danger ous dogs t o r un at  l ar ge on t he 

pr oper t y.   Rat her ,  t he cour t  pr ecl uded l i abi l i t y  i n t hi s  

negl i gence case based on j udi c i al  publ i c pol i cy f act or s. 41     

¶57 These dog bi t e cases suppor t  our  concl usi on t hat  Ms.  

Seef el dt  i s  a har bor er  and i s l i abl e f or  t he i nj ur i es t he 

pl ai nt i f f s sust ai ned as a r esul t  of  t he dog bi t e.    

I V 

¶58 We t ur n now t o t he quest i on whet her  Ms.  Seef el dt ' s 

l i abi l i t y  i s  pr ecl uded by j udi c i al  publ i c pol i cy consi der at i ons.   

¶59 The si x " t r adi t i onal  publ i c pol i cy f act or s"  ar e 

i dent i f i ed i n Col l a v.  Mandel l a,  1 Wi s.  2d 594,  598–99,  85 

N. W. 2d 345 ( 1957) ,  as f ol l ows:  

[ E] ven wher e t he chai n of  causat i on i s compl et e and 
di r ect ,  r ecover y agai nst  t he negl i gent  t or t - f easor  may 
somet i mes be deni ed on gr ounds of  publ i c pol i cy 
because [ 1]  t he i nj ur y i s t oo r emot e f r om t he 
negl i gence or  [ 2]  t oo " whol l y out  of  pr opor t i on t o t he 
cul pabi l i t y  of  t he negl i gent  t or t - f easor , "  or  [ 3]  i n 
r et r ospect  i t  appear s t oo hi ghl y ext r aor di nar y t hat  
t he negl i gence shoul d have br ought  about  t he har m,  or  

                                                 
41 Smaxwel l  v.  Bayar d,  274 Wi s.  2d 278,  ¶39.  

The Smaxwel l  cour t  decl ar ed,  " based on publ i c pol i cy 
f act or s,  t hat  common- l aw l i abi l i t y  of  l andowner s and l andl or ds 
f or  negl i gence associ at ed wi t h i nj ur i es caused by dogs i s 
l i mi t ed t o s i t uat i ons wher e t he l andowner  or  l andl or d i s al so 
t he owner  or  keeper  of  t he dog causi ng i nj ur y. "   Smaxwel l ,  274 
Wi s.  2d 278,  ¶54.  
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[ 4]  because al l owance of  r ecover y woul d pl ace t oo 
unr easonabl e a bur den upon [ a cl ass of  t or t f easor s] ,  
or  [ 5]  be t oo l i kel y t o open t he way t o f r audul ent  
c l ai ms,  or  [ 6]  woul d " ent er  a f i el d t hat  has no 
sensi bl e or  j ust  st oppi ng poi nt . "    

¶60 These si x j udi c i al  publ i c pol i cy consi der at i ons have 

been used t o bar  l i abi l i t y  i n a dog bi t e case under  Wi s.  St at .  

§ 174. 02.   I n Fandr ey ex r el .  Connel l  v.  Amer i can Fami l y Mut ual  

I nsur ance Co. ,  2004 WI  62,  ¶8,  272 Wi s.  2d 46,  680 N. W. 2d 345,  

we hel d t hat  " cour t s may use t he si x t r adi t i onal  publ i c pol i cy 

f act or s t o bar  a c l ai m under  § 174. 02,  even i f  a pl ai nt i f f  

ot her wi se est abl i shes l i abi l i t y . "  

¶61 I n Fandr ey,  deci ded on summar y j udgment  l i ke t he 

pr esent  case,  a t hr ee- year - ol d gi r l  and her  mot her  ent er ed t he 

home of  t hei r  f r i ends whi l e t he f r i ends wer e not  home,  wi t hout  

ei t her  expr ess or  i mpl i ed consent ,  and knowi ng t hat  t he f ami l y 

dog was nor mal l y kept  i n t he home.   The young gi r l  t hen wander ed 

away f r om her  mot her  and was bi t t en by t he dog.   The ci r cui t  

cour t  concl uded t hat  t he owner s coul d not  have done anyt hi ng 

" mor e r est r i ct i ve t han t o keep t he dog i nsi de t hei r  home, " 42 as 

t hey had done.   Appl y i ng j udi c i al  publ i c pol i cy f act or s,  t he 

c i r cui t  cour t  deni ed l i abi l i t y .  

¶62 On r evi ew,  t he cour t  began wi t h t he obser vat i on t hat  

Wi s.  St at .  " § 174. 02 i mposes st r i ct  l i abi l i t y"  and " obvi at es t he 

need f or  a pl ai nt i f f  t o pr ove speci f i c  act s of  negl i gence i n 

each case. " 43  The cour t  r ecogni zed t hat  " [ w] hen we pr ecl ude 
                                                 

42 Fandr ey ex r el .  Connel l  v.  Am.  Fami l y Mut .  I ns.  Co. ,  2004 
WI  62,  ¶5,  272 Wi s.  2d 46,  56,  680 N. W. 2d 345.  

43 I d. ,  ¶9.  



No.  2007AP2651   

 

25 
 

l i abi l i t y  based on ' publ i c pol i cy f act or s '  .  .  .  [ w] e do so i n 

or der  t o assur e t hat  ' i n cases so ext r eme t hat  i t  woul d shock 

t he consci ence of  soci et y t o i mpose l i abi l i t y ,  t he cour t s may 

st ep i n and hol d as a mat t er  of  l aw t hat  t her e i s no 

l i abi l i t y . ' " 44  Acknowl edgi ng t he " somet i mes- har sh 

r esul t s .  .  .  under  § 174. 02, "  t he cour t  hel d t hat  t he j udi c i al  

publ i c pol i cy f act or s may " l i mi t  l i abi l i t y  i n appr opr i at e cases 

under  § 174. 02. " 45  

¶63 Thi s case,  however ,  al t hough ar guabl y " har sh, "  does 

not  pr ovi de an appr opr i at e i nst ance t o dr aw a j udi c i al  l i mi t  on 

t he st r i ct  l i abi l i t y  i mposed by § 174. 02.   I n t he pr esent  case,  

appl i cat i on of  j udi c i al  publ i c  pol i cy t o bar  l i abi l i t y  woul d 

under mi ne t he l egi s l at i ve deci s i on t o i mpose st r i ct  l i abi l i t y  on 

a st at ut or y owner  of  a dog.   The i nst ant  case i s s i gni f i cant l y 

di f f er ent  f r om Fandr ey.  

¶64 I n Fandr ey,  t hr ee of  t he publ i c pol i cy f act or s wei ghed 

agai nst  al l owi ng l i abi l i t y .   Her e none of  t hese f act or s i s 

pr esent .  

¶65 Wi t h r egar d t o t he f i r st  j udi c i al  publ i c pol i cy 

f act or ,  we concl uded i n Fandr ey t hat  r ecover y woul d be t oo 

di spr opor t i onat e t o t he cul pabi l i t y  of  t he dog' s owner s. 46  I n 

t hat  case,  " essent i al l y  t he onl y t hi ng [ t he owner s]  di d 

                                                 
44 I d. ,  ¶15 ( quot ed sour ce omi t t ed) .  

45 I d. ,  ¶26.  

46 I d. ,  ¶34.  
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' wr ong'  .  .  .  was t o l eave t hei r  door  unl ocked. " 47  At  t i mes when 

t he owner s wer e at  home wi t h t he dog,  t hey " made a consci ous 

ef f or t "  t o separ at e t he dog f r om chi l dr en. 48  Her e,  Ms.  

Seef el dt ' s desi r e t o assi st  Mr .  Wat er man was wel l - i nt ent i oned,  

but  i t  does not  appear  she made " a consci ous ef f or t "  t o r educe 

t he r i sks of  anot her  dog i nj ur y.   Al t hough she st at es t hat  she 

had never  seen Mr .  Wat er man l et  t he dogs out  of  t he f r ont  door  

wi t hout  a l eash pr i or  t o t he at t ack on Col l een Pawl owski ,  she 

does not  c l ai m t o have enf or ced a l eash r ul e.   Al t hough she 

cl ai ms she woul d not  have l et  t he dog l i ve i n her  home i f  she 

had known of  t he pr i or  bi t i ng i nci dent s,  she admi t t ed i n a 

deposi t i on t hat  she " made no i nqui r i es at  al l  as t o t he 

t emper ament  of  t he dog,  whet her  or  not  i t  had ever  i nj ur ed 

anybody. "   I n shor t ,  unl i ke t he Fandr ey case i n whi ch t her e was 

not hi ng mor e wi t hi n r eason t he owner s mi ght  have done t o pr event  

t he i nj ur y,  t her e ar e sever al  st eps Ms.  Seef el dt  mi ght  have 

t aken.  

¶66 The second publ i c pol i cy f act or  appl i cabl e i n Fandr ey 

was t hat  r ecover y " woul d pl ace t oo unr easonabl e a bur den"  on dog 

owner s.   The cour t  r easoned i n Fandr ey t hat  r ecover y woul d f or ce 

dog owner s " pr i or  t o l eavi ng t hei r  homes,  t o kennel  t hei r  dogs,  

muzzl e t hem,  or  l ock t hem i n cages. " 49  Her e,  r ecover y does not  

i mpl y an unr easonabl e bur den on Ms.  Seef el dt  or  ot her s i n her  

                                                 
47 I d.  

48 I d.  

49 I d. ,  ¶35.  
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posi t i on.   I n al l owi ng an unknown dog t o l i ve i n one' s home,  i t  

i s  not  unr easonabl e t hat  t he homeowner  t ake pr ecaut i ons t o 

ensur e t hat  t he dog i s l eashed or  r est r ai ned i n some manner  when 

wal ki ng i n t he st r eet .    

¶67 Ms.  Seef el dt  cont ends t hat  " t o bur den [ her ]  wi t h 

st r i ct  l i abi l i t y  .  .  .  makes her  an i nsur er  of  t he l egal  owner ,  

Wat er man. "   She asser t s t hat  bl ame mor e pr oper l y l i es wi t h Mr .  

Wat er man and t hat  she and her  i nsur ance company ar e named as 

def endant s onl y because t hei r  " af f l uence i s mor e appar ent . " 50  

Not hi ng i n t hi s opi ni on bar s a sui t  agai nst  Mr .  Wat er man.   The 

l egal  owner ,  t he keeper ,  and t he har bor er  ar e al l  l i abl e under  

Wi s.  St at .  § 174. 02. 51   

¶68 The t hi r d publ i c pol i cy f act or ,  " per haps t he st r ongest  

f act or  wei ghi ng agai nst  i mposi ng l i abi l i t y"  i n Fandr ey,  was t hat  

i mposi ng l i abi l i t y  " woul d ent er  a f i el d t hat  has no sensi bl e or  

j ust  st oppi ng poi nt . " 52  Ther e,  t he cour t  eval uat ed a s i t uat i on 

                                                 
50 Smaxwel l  v.  Bayar d,  2004 WI  101,  ¶46,  274 Wi s.  2d 278,  

682 N. W. 2d 923 ( quot i ng Mal one,  217 Wi s.  2d at  767:  " Our  r ul e 
[ t hat  a l andl or d who mer el y al l ows a t enant  t o keep a dog i s not  
l i abl e under  Wi s.  St at .  § 174. 02]  al so pr omot es t he sal ut ar y  
pol i cy of  pl aci ng r esponsi bi l i t y  wher e i t  bel ongs,  r at her  t han 
f ost er i ng a sear ch f or  a def endant  whose af f l uence i s mor e 
appar ent  t han hi s cul pabi l i t y . " ) .  

51 " Readi ng t he st at ut e t o al l ow bot h owner s and keeper s t o 
be l i abl e compor t s wi t h t he st at ut e' s pol i cy of  assi gni ng 
r esponsi bi l i t y  t o t hose i n a pos i t i on t o pr ot ect  i nnocent  t hi r d 
par t i es f r om dog bi t es. "   Fi r e I ns.  Exch.  v.  Ci nci nnat i  I ns.  
Co. ,  2000 WI  App 82,  ¶17,  234 Wi s.  2d 314,  327,  610 N. W. 2d 98.    

52 Fandr ey,  2004 WI  62,  ¶36,  272 Wi s.  2d 46,  75,  680 
N. W. 2d 345.  



No.  2007AP2651   

 

28 
 

wher e t he i nj ur ed per son was t ant amount  t o a t r espasser ,  

ent er i ng def endant ' s home wi t hout  per mi ssi on.   We r easoned t hat  

i mposi ng l i abi l i t y  i n t hat  case woul d be i ndi st i ngui shabl e f r om 

maki ng a homeowner  l i abl e t o a bur gl ar  who had " met i cul ousl y 

pi cked a l ocked door  .  .  .  onl y  t o unexpect edl y encount er  a 

v i gi l ant  hound. " 53   

¶69 Her e,  hol di ng Ms.  Seef el dt  st r i ct l y l i abl e as a 

st at ut or y owner  under  § 174. 02 cr eat es no si mi l ar l y open- ended 

l i abi l i t y .   The pr esent  case does not  make a homeowner  l i abl e as 

a st at ut or y " owner "  under  § 174. 02 f or  a mer e " t r ansi ent  

i nvasi on" 54 of  a dog or  f or  " t he casual  pr esence of  a dog on 

someone' s pr emi ses. " 55  Not hi ng i n t he pr esent  opi ni on over t ur ns 

or  al t er s Mal one, 56 Gonzal es, 57 or  Smaxwel l , 58 addr essi ng t he 

l i abi l i t y  of  l andl or ds and pr oper t y owner s i n negl i gence,  or  i n 

st r i ct  l i abi l i t y  under  Wi s.  St at .  § 174. 02 f or  dogs r esi di ng 

wi t h t enant s on t he l andowner s'  pr oper t y.   

                                                 
53 I d. ,  ¶39.  

54 Pat t er mann v.  Pat t er mann,  173 Wi s.  2d 143,  151,  496 
N. W. 2d 613,  616 ( Ct .  App.  1992)  

55 Ar mst r ong v.  Mi l waukee Mut .  I ns.  Co. ,  202 Wi s.  2d 258,  
265,  549 N. W. 2d 723 ( 1996) .  

56 Mal one v.  Fons,  217 Wi s.  2d 746,  580 N. W. 2d 697 ( Ct .  App.  
1998) .  

57 Gonzal es v.  Wi l k i nson,  68 Wi s.  2d 154,  227 N. W. 2d 907 
( 1975) .  

58 Smaxwel l  v.  Bayar d,  2004 WI  101,  274 Wi s.  2d 278,  682 
N. W. 2d 923.   
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¶70 Beyond t he t hr ee publ i c pol i cy f act or s t hat  bar r ed 

r ecover y i n Fandr ey,  none of  t he t hr ee r emai ni ng publ i c pol i cy 

f act or s r equi r es a di f f er ent  r esul t  her e.  

¶71 Remot eness i s t he f our t h j udi c i al  pol i cy f act or  t o 

consi der  i n denyi ng l i abi l i t y .   The i nj ur y i n t he pr esent  case 

i s not  " t oo r emot e"  f r om Ms.  Seef el dt ' s act i ons t o bar  r ecover y.  

Her e,  t he dog bi t  a nei ghbor  wal k i ng i n f r ont  of  Ms.  Seef el dt ' s 

home when t he uncont r ol l ed dog l ef t  t he home.   Thi s i nci dent  i s 

not  t oo r emot e f r om t he act  of  har bor i ng t he dog t o pr ohi bi t  

r ecover y.   I ndeed,  i t  i s  t he k i nd of  i nci dent  t hat  t he st at ut e 

woul d or di nar i l y  cover .    

¶72 Nor  does t he f i f t h publ i c pol i cy f act or  appl y .   I t  

does not  appear  i n hi ndsi ght  " t oo hi ghl y ext r aor di nar y"  t hat  Ms.  

Seef el dt ' s gi v i ng t he dog a home woul d gi ve r i se t o t he i nj ur y  

her e.   Ther e i s  al ways t he r i sk  t hat  a dog wi l l  get  l oose and 

i nj ur e someone.   Sect i on 174. 02 embodi es a l egi s l at i ve j udgment  

t hat  t hose who own,  har bor ,  or  keep a dog ar e i n t he best  

posi t i on t o r educe t he r i sk of  i nj ur y and shoul d bear  l i abi l i t y  

f or  any damages,  r at her  t han maki ng t hose who ar e i nj ur ed by no 

f aul t  of  t hei r  own suf f er  wi t hout  compensat i on.   I t  i s  not  

" hi ghl y ext r aor di nar y"  t hat  pr ov i di ng shel t er  f or  a dog i n your  

home may cr eat e r i sks f or  a passer by i f  t he dog i s not  pr oper l y 

r est r ai ned.    

¶73 Last l y,  t hi s case does not  open t he door  f or  

f r audul ent  c l ai ms,  t he s i xt h j udi c i al  pol i cy f act or .  The 

uncont est ed f act s her e demonst r at e t hat  Ms.  Seef el dt  was an 

owner  as def i ned i n § 174. 001( 5) .   Fact ual  pr oof  of  keeper  or  
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har bor er  st at us wi l l  be r equi r ed i n each case,  and her e,  Ms.  

Seef el dt ' s own deposi t i on est abl i shes t hat  t he dog l i ved i n her  

home on mor e t han a t r ansi ent  or  casual  basi s.   Thi s f act  

s i t uat i on cr eat es no unusual  l i kel i hood of  f r aud.  

¶74 None of  t he j udi c i al  publ i c pol i cy f act or s bar s t he 

Pawl owski s f r om r ecover i ng f r om Ms.  Seef el dt  i n t he pr esent  

case.  

¶75 We need not  def i ne t he f ar t hest  l i mi t s of  l i abi l i t y  of  

st at ut or y dog owner s t o deci de t he pr esent  case.   Her e,  i t  i s 

c l ear  t hat  t he dog and i t s owner  l i ved i n a s i ngl e pr i vat e 

r esi dence wi t h Ms.  Seef el dt ,  t hat  t he dog r esi ded i n t he 

r esi dence f or  a per i od of  appr oxi mat el y f our  mont hs,  and t hat  

bot h t he dog and i t s l egal  owner  had t he homeowner ' s expl i c i t  

per mi ssi on t o r esi de i n t he home.   No aut hor i t y i n dog bi t e 

cases has been c i t ed t hat  t r eat s  a houseguest  or  cohabi t ant  i n a 

s i ngl e r esi dence as a " t enant . "    

¶76 The pur pose of  Wi s.  St at .  § 174. 02 i s " t o pr ot ect  

t hose peopl e who ar e not  i n a posi t i on t o cont r ol  t he dog. " 59  

                                                 
59 Ar mst r ong,  202 Wi s.  2d at  268.  

See al so Col e v.  Hubanks,  2004 WI  74,  ¶22,  272 Wi s.  2d 539,  
681 N. W. 2d 147 ( " Wi sconsi n St at .  § 174. 02 i s a ' s t r i c t  
l i abi l i t y '  st at ut e wher ei n t he l egi s l at ur e has made t he pol i cy  
choi ce t o pl ace t he bur den of  damage caused by a dog on t he 
dog' s owner . " ) ;  Koet t i ng v.  Conr oy,  223 Wi s.  550,  555,  270 
N. W.  625 ( 1936)  ( t he pur pose i s t o pr ot ect  agai nst  " i nj ur y by 
dogs by whomsoever  t he dogs ar e kept  or  har bor ed,  and t o make a 
per son who keeps or  har bor s a dog r esponsi bl e f or  al l  i nj ur i es 
i nf l i c t ed by i t  .  .  . " ) ;  Fi r e I ns.  Exch.  v.  Ci nci nnat i  I ns.  Co. ,  
2000 WI  App 82,  ¶17,  234 Wi s.  2d 324,  610 N. W. 2d 98 ( t he st at ut e 
" assi gn[ s]  r esponsi bi l i t y  t o t hose i n a posi t i on t o pr ot ect  
i nnocent  t hi r d par t i es f r om dog bi t es" ) .   
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I mposi ng l i abi l i t y  i n t he pr esent  case f ur t her s t he l egi s l at i ve 

pol i cy embodi ed i n Wi s.  St at .  § 174. 02 of  pr ot ect i ng i nnocent  

peopl e f r om i nj ur y by dogs,  of  ensur i ng t hat  an i nnocent  v i ct i m 

of  a dog bi t e r ecover s compensat i on,  and of  maki ng a per son who 

owns,  har bor s,  or  keeps a dog r esponsi bl e f or  i nj ur i es i nf l i c t ed 

by t he dog.   The l egi s l at i ve pur pose and pol i cy of  § 174. 02 

woul d be def eat ed i f  t he cour t  appl i ed j udi c i al  publ i c pol i cy 

f act or s t o pr ecl ude l i abi l i t y  i n t he pr esent  case.  

¶77 Cour t  of  Appeal s Chi ef  Judge Br own apt l y summed up t he 

pr esent  case as f ol l ows:   

As I  see i t ,  t he pur pose of  t he st at ut e i s t o pr ot ect  
f r om har m t he sur r oundi ng nei ghbor s,  passer s- by and 
t hose who come i n pr oxi mi t y t o a dog.   I f  a nei ghbor  
agr ees t o keep and shel t er  a dog i n t he home,  i t  means 
t he dog i s l i v i ng i n t hat  home j ust  as much as woul d 
be t he case i f  t he homeowner  was t he l egal  owner  of  
t he dog.   Unl ess and unt i l  t he homeowner ' s st at us as 
keeper  i s i nt ent i onal l y t er mi nat ed i n t i me and space 
by t he dog' s r emoval  f r om t he home,  t hat  homeowner  i s 
st r i ct l y l i abl e f or  any dog- bi t e i nj ur y t o hi s or  her  
nei ghbor s,  passer s- by and ot her s i n pr oxi mi t y.   I  do 
not  bel i eve t he l egi s l at ur e meant  t o al l ow t he keeper  
of  t he dog t o avoi d st r i ct  l i abi l i t y  t o hi s or  her  
nei ghbor s,  passer s- by or  ot her s i n pr oxi mi t y by 
poi nt i ng a f i nger  at  someone el se and ar gui ng t hat  at  
t hat  cer t ai n moment  i n t i me,  even t hough t he dog was 
st i l l  wi t hi n t he per i met er  of  t he homeowner ' s 
pr oper t y,  he or  she had t empor ar i l y  st opped bei ng t he 
keeper .   To al l ow such a r esul t  woul d be t o dr own t he 
st at ut e i n a sea of  mi nut i ae. 60 

¶78 For  t he r easons set  f or t h,  we concl ude t hat  Ms.  

Seef el dt  was a st at ut or i l y  def i ned owner  of  t he dog under  Wi s.  

                                                 
60 Pawl owski ,  315 Wi s.  2d 799,  ¶30 ( Br own,  C. J. ,  

concur r i ng) .  
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St at .  § 174. 02 at  t he t i me of  t he dog bi t e.   She was a per son 

who har bor ed t he dog.   Her  st at us as a har bor er  of  t he dog was 

not  ext i ngui shed when t he dog' s l egal  owner  t ook moment ar y 

cont r ol  of  t he dog.   We al so concl ude t hat  t he t r adi t i onal  

publ i c pol i cy f act or s t hat  may pr ecl ude t or t  l i abi l i t y  do not  

bar  r ecover y i n t he pr esent  case.   Accor di ngl y,  we af f i r m t he 

deci s i on of  t he cour t  of  appeal s.   

¶79 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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