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Plaintiffs-Appellants,
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American Family Mitual Ins. Co. and Nancy L. DEC 29, 2009

Seef el dt,

David R Schanker
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Def endant s- Respondent s- Peti ti oners.

REVI EW of a decision of the Court of Appeals. Affirned.

11 SHI RLEY S. ABRAHAMSON, C. J. This is a review of a
publ i shed decision of the court of appeals! reversing a judgnent
of the Crcuit Court for Wnnebago County, Thomas J. Gitton,
Judge. The circuit court granted summary judgnment to the
defendants, American Family Mitual |nsurance Conpany and their
insured, Nancy L. Seefeldt (collectively referred to as M.

Seefeldt), against the plaintiffs, Colleen Paw owski and her

! paw owski v. Am Family Mut. Ins. Co., 2009 W App 7, 928,
315 Ws. 2d 799, 762 N. W2d 802.
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husband, Thomas Paw owski . The circuit court concluded that
there were no genuine issues of material fact and that Ms.
Seefeldt was not a "keeper" of a dog, that is, that she was not
a statutory owner of the dog under Ws. Stat. § 174.02 (2007-08)2
at the tinme of the dog bite incident. According to the circuit
court, Ms. Seefeldt was not exercising control over the dog at
the time of the dog bite incident. The circuit court concl uded
that Ms. Seefeldt is not liable to the plaintiffs for damages
under the statute. The circuit court also concluded that
judicial public policy precluded liability.

12 The court of appeals reversed the judgnent of the
circuit court, holding that M. Seefeldt "was a keeper of the
dog and remained a keeper" at the tinme of the plaintiffs' injury
and therefore "is strictly liable as a statutory owner under
Ws. Stat. 8§ 174.02." The court of appeals concluded that M.
Seefeldt was, under the circunstances of the present case, a
statutory owner of the dog as a keeper of the dog at the tine of
the dog bite incident and that she was |iable under the statute
for danmages to the plaintiffs. W affirm the decision of the
court of appeals.

13 The issue before this court is whether a homeowner is
liable under Ws. Stat. 8 174.02, as a person who either
"harbors" or "keeps" a dog, for injuries caused by a dog she

allows to reside in her hone when the dog injures a third party

2 All references to the Wsconsin Statutes are to the 2007-
08 version, unless otherw se indicat ed.
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after the unleashed dog is allowed out of the house by its |egal
owner .

14 Under Ws. Stat. 8§ 174.02, a person who owns, harbors,
or keeps a dog is |liable for danages caused by the dog injuring
or causing injury to a person. It is wundisputed that M.
Seefeldt does not own the dog in question. The dispositive
question, therefore, is whether under the facts of this case M.
Seefeldt is liable under the statute as a person who either
"harbors" or "keeps" the dog that bit Coll een Paw owski .

15 Ms. Seefeldt argues that she was not a "keeper" or
"harborer” of the dog for purposes of Ws. Stat. 8 174.02 at the
time of the dog bite incident because M. Witerman, the dog's
owner, had "full custody, control and dom nion over the dog" at
that tinme and that her Ilimted domnion as a keeper was
termnated when M. Waterman |left the house wth the unleashed
dogs.® She claims that at that noment, the "dual authority"
shared by her and M. Waterman was "nerged in the owner," and

her "responsibilities concerning the dog [were] at an end."* She

3 Ms. Seefeldt urges that a homeowner should not be held
strictly liable under Ws. Stat. 8 174.02 for injuries caused by
a "tenant/houseguest's dog" where: (1) the honmeowner did not
have custody or control of the dog at the tinme of injury; (2)
there is not a famlial relationship between the honmeowner and
t he dog-owni ng tenant/houseguest; and (3) the homeowner does not
provi de the sole source of |odging, board, and support for the
dog and its owner.

“ Ms. Seefeldt relies on this |anguage from Janssen v. Voss,
189 Ws. 222, 224, 207 NW 279 (1926).

3
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al so asserts that judicial public policy precludes recovery by
the plaintiffs.?

16 In contrast, the plaintiffs argue that M. Seefeldt
was an "owner," that is, one who harbors or keeps a dog,
regardl ess of whether she was in imediate control of the dog at
the time the injury occurred. The plaintiffs assert that M.
Seefeldt had not relinquished her "owner" status under the
statute at the tinme of the dog bite incident.

17 We conclude that Ms. Seefeldt harbored the dog and was
thus a statutory "owner" of the dog under Ws. Stat. § 174.02 at
the tinme of the dog bite incident. Her status as a harborer of
the dog was not extinguished when the dog's |egal owner took
monmentary control of the dog. W also conclude that the
traditional public policy factors that delimt tort liability in
W sconsin do not bar recovery in the present case. Accordingly,
we affirmthe decision of the court of appeals.

I

18 The wundisputed facts are taken from the depositions
submtted as part of the sunmary judgnment notions.

19 In June or July of 2003, M. Seefeldt agreed to |et

Wal ter Waterman, an acquai ntance of her daughter, nove into her

° At the circuit court, M. Seefeldt argued that she was not
liable for double danages under 8§ 174.02(1)(b) because she had
no notice or know edge that the dog had previously caused injury
to another person. The parties did not argue about M.
Seefeldt's notice or know edge in the court of appeals and do
not argue this issue in this court. Danages have not yet been
tried in the present case.
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home when he was unenpl oyed and needed a place to stay where he
could keep his two dogs. M. Seefeldt had three of her own dogs
and a large fenced backyard. M. Waterman never paid rent; they
apparently had an informal arrangenent that M. Waterman would
help with sonme hone repairs and housekeepi ng.

10 ©Ms. Seefeldt reported that when M. Waternman noved in,
she was told that the dogs, Boo and D esel, were friendly, but
she also acknow edged that M. Waterman told her that Boo had
recently nipped a six-year-old girl on the arm and frightened
her. M. Seefeldt stated she was not told of any other incident
i n which Boo injured anyone.

11 On the afternoon of OCctober 26, 2003, as Colleen
Pawl owski wal ked in front of M. Seefeldt's honme, she heard a
sound like a door opening and saw M. Waterman's two unl eashed
dogs junp off the porch and charge her. M. Waterman chased the
dogs and shouted to stop them but was unable to bring them under
his control. Boo junped up on Colleen Pawl owski and tried to
bite her left shoulder, tearing her coat. The dog then bit at
her left thigh and finally punctured her calf, causing M.
Pawl owski to fall to her knee before M. Waterman was able to
control both dogs. Al though her shoulder and thigh were
uni njured, M. Pawl owski did suffer puncture wounds to her calf.

112 M. Waterman then grabbed the dogs and held them as he
offered to give Colleen Pawl owski a ride honme, which she
decl i ned. Col | een Pawl owski observed that the skin was broken

and told M. Witerman she would need to go to the energency
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room She then wal ked to the end of the street, to the hone of
a nei ghbor whom she knew, and asked the nei ghbor for a ride.

113 At the tinme the attack occurred, M. Seefeldt was at
honme. She did not see the attack and did not learn of it until
a police officer canme to her door to investigate |later that day.
Follow ng the attack, M. Witerman apparently proceeded to the
grocery store, taking his dogs with him When he returned to
the house, M. Seefeldt asked him about the attack and M.
Waterman rel ayed that when he had opened the door to |eave for
the grocery store the dogs had run into the street, toward
Col | een Pawl owski, instead of running to the car. He told her
that Boo bit Colleen Paw owski and that he had offered M.
Pawl owski a ride honme or to the doctor, but that she declined
the offer. Ms. Seefeldt told M. Waterman that Boo should be
put to sleep, but she apparently did not seek further
information about the incident. One to two weeks later, M.
Seefel dt asked M. Waterman and his dogs to | eave her hone.

114 M. Waterman is not and has never been a naned
def endant and has not been |ocated for purposes of discovery and
l[itigation. Both a |legal owner and statutory owner of a dog can

be sinmultaneously strictly liable under Ws. Stat. § 174.02.°

® Fire Ins. Exch. v. Cincinnati Ins. Co., 2000 W App 82,
117, 234 Ws. 2d 314, 610 N.W2d 98 ("Reading the statute to
allow both owners and keepers to be liable conports with the
statute's policy of assigning responsibility to those in a
position to protect innocent third parties fromdog bites.").




No. 2007AP2651

[

115 Wt review summary judgnent decisions using the sane
standards and nethod as are applied by the circuit court. Under
Ws. Stat. § 802.08(2),’ a moving party is entitled to summary
judgnent if there are no genuine issues of material fact and the
moving party is entitled to judgnment as a matter of law?® A
court may al so determne that the nonnoving party is entitled to
sumary judgnent. Ws. Stat. 8§ 802.08(6).

116 Interpretation of a statute and application of a
statute to undisputed facts (as in the present case) are
generally questions of law that this court det er m nes
i ndependently of the court of appeals and circuit court but
benefiting from the analyses of these courts.® Application of
judicial public policy factors is a question of law that this
court determ nes independently of the court of appeals and

circuit court but benefiting fromthe anal yses of these courts.

" Trinity Evangelical Lutheran Church & Sch.-Freistadt v.
Tower Ins. Co., 2003 W 46, 925, 261 Ws. 2d 333, 661
N.W2d 789; Geen Spring Farnms v. Kersten, 136 Ws. 2d 304, 315,
401 N.W2d 816 (1987).

8 dson v. Town of Cottage Gove, 2008 W 51, 934, 309
Ws. 2d 365, 749 N.W2d 211.

° Malone v. Fons, 217 Ws. 2d 746, 763, 580 N.W2d 697 (Ct
App. 1998) ("Determning whether Fons may be held strictly
liable under 8§ 174.02, Stats., involves the construction and
application of a statute to a set of undisputed facts, which is
a task we performde novo.").

10 Fandrey ex rel. Connell v. Am Family Mit. Ins. Co., 2004
W 62, 16, 272 Ws. 2d 46, 680 N W 2d 345.
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17 We begin by examning the |anguage of the applicable
statute. Wsconsin Stat. § 174.02 provides that "the owner of a
dog is liable for the full anmount of danmages caused by the dog
injuring or causing injury to a person.” Section 174.02 is a
strict liability statute. If the owner "was notified or knew
that the dog previously injured or caused injury to a person,"”
then the victimcan recover doubl e damages.

118 The liability provisions of Ws. Stat. 8§ 174.02

provi de as foll ows:

8§ 174.02(1)(a). Wthout notice. Subject to s. 895.045
and except as provided in s. 895.57(4), the owner of a
dog is liable for the full amount of danages caused by
the dog injuring or causing injury to a person,
donestic animal or property.

8§ 174.02(1)(b). After notice. Subject to s. 895.045
and except as provided in s. 895.57(4), the owner of a
dog is liable for 2 tinmes the full anmount of damages
caused by the dog injuring or causing injury to a
person, donestic animal or property if the owner was
notified or knew that the dog previously injured or
caused injury to a person, donestic ani mal or

property.

119 Critically here, the statutory "owner" of a dog is
defined for purposes of Ws. Stat. 8§ 174.02 nore inclusively
than sinply a Jlegal owner of the dog. W sconsin Stat.
8§ 174.001(5) defines the word "owner"™ as including "any person

nll

who owns, harbors or keeps a dog. The statutes do not define

1 The statutory definition applicable to this case was
codified as § 174.001(5) by 1979 Ws. Act 289. The present
statutory |anguage plainly defines the singular term "owner"
used in 8 174.02 to include the legal owner as well as one who
"har bors" or "keeps" a dog.
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the words "harbors" or "keeps." The definition of "owns" is not
i nportant here because no one argues that M. Seefeldt is the
| egal owner of the dog.

120 Whether a person is one who "harbors" or "keeps" a dog
is ordinarily a factual question for the fact finder and
"depends upon the peculiar facts and circunstances of each
i ndi vi dual case."?'? Here the facts are undisputed, and the
guestion of law presented is whether M. Seefeldt is a
"statutory owner" of the dog, as defined in 8 174.001(5), that
is, whether on the established facts she is one who "harbors" or
"keeps" Boo.

21 Ms. Seefeldt argues that there appears to be little
distinction between a "harborer" and "keeper." W agree that
sone dictionary definitions of these two words are simlar and
that the words seem to have overlapping neanings.'® W decline,
however, to hold that there is no distinction between the words.

22 As a basic rule of statutory construction, we endeavor
to give each statutory word independent nmeaning so that no word
is redundant or superfl uous. When the legislature chooses to

use two different words, we generally consider each separately

12 Hagenau v. Mlliard, 182 Ws. 544, 547, 195 N.W 718
(1923). See also John P. Ludington, Annotation, Wuo "Harbors"
or "Keeps" Dog Under Aninal Liability Statute, 64 A L.R 4th
963, 82(a) (1988) ("The question of who is the keeper or
harborer of a dog is ordinarily a question of fact for the
factfinder, which turns on all the circunstances of the case.").

13 Ms. Seefeldt notes that Wbster's New Collegiate
Dictionary defines "harbor”™ as "to have 'an animal' in one's
keepi ng. "
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and presune that different words have different meanings. The
use of different words joined by the disjunctive connector "or"
normal |y broadens the coverage of the statute to reach distinct,
al t hough potentially overl appi ng sets.

23 The distinction between one who "keeps" and one who
"harbors" a dog has not been crisp over the years either in the
dog injury statutes or in the case |aw.

124 "[E]larly Wsconsin cases appear to use these terns

i nterchangeably."* In Hagenau v. Mllard, 182 Ws. 544, 547,

195 NW 718 (1923), the court defined a "keeper" of a dog as
one who harbored the dog. The court stated that "[t]o be a
keeper of a dog, one nust harbor the animal, and the word
"harbor' in its neaning signifies protection. . . ." The 1923

statutory provision at issue in Hagenau used the words "keeper"

4 Donal dson v. State, 93 Ws. 2d 306, 315, 286 N W2d 817
(1980) ("A statute should be construed so that no word or clause
shall be rendered surplusage and every word if possible should
be given effect.”); Gaziano v. Town of Long Lake, 191
Ws. 2d 812, 822, 530 N.wW2d 55, 59 (C. App. 1995 ("[Where
the legislature uses simlar but different terns in a statute,
particularly within the sanme section, we nay presune it intended
the terns to have different neanings.").

> pattermann v. Pattermann, 173 Ws. 2d 143, 150 n.4, 496
N.W2d 613 (Ct. App. 1992).

10
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and "owner," not the word "harbor." QO her 1923 statutory
provi si ons governi ng dogs used the words "harbors" and "keeps."?®

125 I n Hagenau, the court concluded that the proprietor of
a restaurant and |odging house was not the keeper of his
enpl oyee' s dogs when the enployee kept the dogs in a separate
apartnment on the third floor where the enployee "nmintained a
separate and distinct honme or place of abode.” Hagenau, 182
Ws. at 546, 548, 549.

26 The distinction between "keep" and "harbor" was

di scussed nore recently by the court of appeals in Pattermann v.

Pattermann, 173 Ws. 2d 143, 496 N W2d 613 (C. App. 1992).

"Keeping," stated the court of appeals in Patternmann, generally

requi res "exercising sone neasure of care, custody or control

over the dog," while ""harboring' is often defined as sheltering

1 1n 1923, when this court interpreted the term "keeper" in
Hagenau, 182 Ws. at 547, the underlying statute, Ws. Stat.
8§ 174.02 (1923), read, "the owner or keeper of any dog which

shal | have i njured or caused t he injury of any
person . . . shall be liable to the person so injured" (enphasis
added) . Anot her provision of the 1923 statutes, Ws. Stat.
8 174.05 (1923), sub-titled "Dog Ilicenses; application for,"
stated that "the word 'owner' when used in chapter 174 . . . in
relation to property in, or possession of, dogs shall include

every person who owns, harbors or keeps a dog."

The 1923 statutes further nuddied the water. The
provisions in the 1923 version of chapter 174 refer to both "the
person owning or harboring such dog,"” 8 174.03, and the "owner
or keeper" of a dog. See, e.g., 88 174.02, .04.

11
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or giving refuge to a dog. Thus, 'harboring' apparently | acks
the proprietary aspect of keeping."?

27 According to the Pattermann decision, "'[h]arboring a

dog' neans sonething nore than a neal of nercy to a stray dog or
the casual presence of a dog on soneone's prem ses. Har bori ng
means to afford lodging, to shelter or to give refuge to a

n 18

dog. Thus the court of appeals distinguished "harboring"” a
dog from "keeping" a dog, concluding that harboring "neans to
afford 1 odging, to shelter or to give refuge to a dog."?*®

28 In Pattermann, the court of appeals concluded that the

def endant honeowner who allowed the dog in his hone for a short
time did not harbor or keep the dog. 1In contrast to the present
case, the dog did not live in the house, and the honeowner had

not "fed or cared for the dog in any way."?°

7 pattermann v. Pattermann, 173 Ws. 2d 143, 149 n.4, 496
N.W2d 613 (C. App. 1992) (citing Ludington, 64 AL R 4th at
969) . The coment in Pattermann that a |andowner could be
liabl e under a comon | aw negligence theory for injuries caused
by a known dangerous dog allowed on her prem ses was abrogated
in Smaxwell v. Bayard, 2004 W 101, 942 n.8, 274 Ws. 2d 278,
306, 682 N.W2d 923.

8 pattermann, 173 Ws. 2d at 151.

19 1 d.

"Keeping is often defined in ternms of the three Cs—that
is, that keeping is exercising sone neasure of care, custody, or
control over a dog. Harboring . . . is wusually defined as
sheltering or giving refuge to a dog." Ludi ngton, supra note
12, at 963, 82[a].

20 pattermann, 173 Ws. 2d at 150.

12
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129 Under the Pattermann definition of harboring, which we

adopt, Ms. Seefeldt "harbored" Boo. She allowed the dog to live
in her home for several nonths, affording the dog shelter and
|l odging. As Ms. Seefeldt's reply brief describes the situation,
Ms. Seefeldt was "tenporarily providing refuge" to the dog.

130 Most of the reported cases interpreting "owner" under
Ws. Stat. 8§ 174.02 have focused on the word "keeper," rather
than on the word "harbor." The case |aw has exam ned several
aspects of being a "keeper," and the cases state the attributes
of a keeper sonmewhat differently. According to the cases, to be
a keeper a person nust exercise "sonme neasure of custody, care
or control over the dog";? have custody, dom nion or authority
over the dog even though the keeper's dom nion or authority is a
limted one subject to being term nated by the owner;?? or keep
the dog at the person's dwelling and feed the dog.*® The casual
presence of a dog will not transform a person into a keeper;
there nust be evidence that the person has furnished the dog
with shelter, protection, or food or exercised control of the

dog.

2l pattermann, 173 Ws. 2d at 149, n.4. See also Armstrong
v. MIwaukee Mut. Ins. Co., 202 Ws. 2d 258, 267, 549 N.W2d 723
(1996) (citing Hagenau, 182 Ws. at 547-48) (exercise control
over, or furnish with shelter, protection, or food).

22 Janssen v. Voss, 189 Ws. 222, 224, 207 NW 279 (1926).

23 Koetting v. Conroy, 223 Ws. 550, 552, 270 N. W 625 (1936)
(citing Hagenau, 182 Ws. at 547).

13



No. 2007AP2651

131 Relying on the case law discussion of the words
"harbor" and "keep" and the distinction between "harbor" and

"keep" set forth in Pattermann, and acknow edgi ng the sonetinmes

over |l appi ng neaning of the words "harbor" and "keep" (and their
variations), we conclude that M. Seefeldt is a person who
harbored the dog at issue. The court of appeals viewed M.
Seefeldt as a keeper of +the dog because she sheltered,
mai nt ai ned, and protected the dog on her prenmises.?® That this
court and the <court of appeals characterize M. Seefeldt
differently under Ws. Stat. 8 174.02 is not significant. The
concepts of "harbor" and "keep" are simlar, and the liability
of one who harbors a dog and one who keeps a dog is the sane.

132 We further conclude that M. Seefeldt had not
relinqui shed her status as a statutory owner when the dog bit
Col | een Paw owski. Qur conclusion is supported by the case | aw.
In essence we agree with the court of appeals' analyses of the
cases that informour decision.

133 Three key cases, Janssen v. Voss, 189 Ws. 222, 207

N.W 279 (1926), Koetting v. Conroy, 223 Ws. 550, 270 N.W 625

(1936), and Arnstrong v. M I waukee Mitual Insurance Co., 202

Ws. 2d 258, 549 N w2d 723 (1996), do not support MVs.
Seefeldt's position that she lost her status as a statutory
owner when M. Waternman was exercising dom nion and control over

the dog during the dog bite incident.

24 gee Pawl owski, 315 W's. 2d 799, TY11-14.

14
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134 In Janssen, the nother of a 1l4-year-old boy left town
for a funeral, arranging for her son's dog to be kept at a dog
hospital .?® The nother left explicit instructions that the dog
should remain at the hospital during her absence. In spite of
these instructions, the son renoved the dog from the hospital
and tied it in the yard of the house where he was staying. The
dog bit a 17-nonth-old infant, and the nother was sued.

135 It was conceded in Janssen that the nother was the
keeper of the dog until she left for the funeral. She had
bought the dog, given it to the son, maintained the dog in her
home at her expense, and exercised control over the dog for nore
than a year prior to the incident.

136 The Janssen court held that under the circunstances in
whi ch the nother had turned over all control to the dog hospital
during her absence, and the son who was |egal owner took
personal custody and possession of the dog, "he thereby becane
the legal keeper."?® The conplaint against the nother was
di sm ssed because the owner-son had termnated the nother's
status as a keeper. ?’

137 Ms. Seefeldt argues that she was not a statutory owner

because she did not have control or dom nion over the dogs "at

2> The court interpreted "keeper" without reference to the
statutory definition of "owner" in the then-current version of
8§ 174.05, which effectively defined "owner" as does the present
statute.

26 Janssen, 189 Ws. at 225.

27 1d. at 224.

15
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that very nonent" when the attack occurred. Her argunment relies
principally on the follow ng | anguage from Janssen, 189 Ws. at

224:

Were the keeper is not the owner, it may be assuned,
as a general proposition, that +the domnion or
authority of the keeper over the dog is a limted one,
subject to be termnated at any tinme by the owner. In
the absence of special circunstances, the owner nmay
termnate the domnion of the keeper over the dog at
any tinme and renove the dog from the custody of the
keeper. The nonent that is done, the dual authority
theretofore exercised over the dog by the owner and
the keeper is nerged in the owner, and at that very
nonent the keeper's rights and responsibilities
concerning the dog are at an end.

138 Reliance on this I|anguage is unavailing. Janssen
would be on point had Ms. Seefeldt left town and had the dog
been renoved fromthe Seefeldt hone.

139 Ten years after Janssen, this court decided Koetting
v. Conroy, 223 Ws. 550, 270 N.W 625 (1936).2® Koetting, |ike
Janssen, involved a parent homeowner who was not present at the
time of the injury. In Koetting, an adult wonman lived with her
father "as a menber of his fanmily."?° She received board,
| odgi ng, and support from her father. She kept her dog in the
famly hone. She took her dog to a public park and let it off
its leash. The plaintiff, who was injured when the dog knocked

her down, sued both the dog's owner and the owner's father.

8 The statutory language in Koetting was for present
purposes identical to the I|anguage applicable in Hagenau and
Janssen.

2% Koetting v. Conroy, 223 Ws. 550, 552, 270 N W 625
(1936) .

16
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40 In Koetting, although the father was not present at
the time of the injury and had no know edge that the daughter
had taken the dog out of the house at the tinme of the injury,
the father was held to be a keeper under the statute. The
father did know that the daughter was in the habit of taking the
dog out . 3°

141 The Koetting opinion explicitly referenced the
statutory definition in § 174.05, "providing that one who

‘harbors' a dog makes him the owner."3!

The Koetting court also
specifically rejected the defendant's interpretation of the
Hagenau and Janssen cases as holding that "the keeper is not
liable for injuries done by a dog if the dog is under the
control of another at the imuediate time. "3

142 The Koetting court distinguished the Hagenau and
Janssen cases, reasoning that in Janssen the nother had
"particularly exenpted herself from being [the dog' s] keeper by
causing the dog to be kept for the period of her absence in a
dog hospital. To be within the rule of [Janssen] the defendant

[fat her] should have refused to permt the dog to be kept on his

prem ses, should have conpelled the daughter to keep it or have

% In Koetting, 223 Ws. at 557, the father was found not
liable wunder the version of Ws. Stat. § 174.02 then in
exi stence, which required that the dog be "either vicious or
m schi evous,” a condition which was not net.

31 Koetting, 223 Ws. at 551.

%2 1d. at 555.
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it kept elsewhere. "33

The Koetting court expressly rejected the
argunent that the keeper is not liable for injuries done by a
dog if the dog is under the control of another at the tine of
the dog bite incident.3

143 As the court of appeals correctly recognized in the
present case, "the holding in Koetting appears to govern the

outcone in this case."3®

The Koetting court plainly rejected the
argunment that nonent-to-nonment control is required in order to
be a keeper of the dog.

44 The Koetting court concluded that the father had not
given up his statutory owner status even though the dog owner
took the dog out of the house and had control and dom ni on over
t he dog. The father's liability as a keeper depended on his
keeping the dog in the house and feeding it, not his nonent-to-
moment control over the dog.

145 When the injury occurred not at the house but in a
public park, and the legal owner's father was not even present,
the Koetting court recognized that the father "doubtless
exercised no control over the [adult daughter's] dog except that
he controll ed whether the dog should be kept in his honme or not,

and whether it should be fed fromthe famly larder or not, but

that sort of control is the thing that, in view of the statute

33 1d. The Koetting court mstakenly cited the Hagenau case
i nstead of the Janssen case.

34 Koetting, 223 Ws. at 555.

35 pawl owski, 315 Ws. 2d 799, 123.
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and the cases . . ., make [sic] him the dog s keeper."3®
Al though the father had argued "that a person is not the keeper
of a dog unless it is under his custody and control," the court
found that view "too narrow. "

46 Court of Appeals Judge Snyder in dissent saw a tension
bet ween Janssen and Koetting. He asserted that in both cases

the legal owner had control over the dog, and the alleged

"keeper" had no control. Yet the two cases reach opposite
results. Al t hough there appears to be a superficial tension
bet ween the cases, the cases can be reconciled. In Janssen, the

keeper's relationship with the dog was term nated by the owner's
actions. In Koetting, neither the keeper nor the owner took
action to termnate the keeper's relationship with the dog.

147 W©Ms. Seefeldt insists that Koetting does not apply. W
are not persuaded. The holding in Koetting, as in Janssen, did
not depend on the famly relationship between the dog owner and
t he homeowner but rather on the fact that the father allowed the
dog to remain in his honme and cared for the dog. The father had
not relinqui shed keeper st at us. Koetti ng cannot be
di stingui shed on the grounds that the dog owner was related to
the homeowner who served as the sole source of |odging, board,
and support for both the dog and its owner, and the dog owner
had taken no action to termnate the keeper's limted control

custody, or care of the dog.

3¢ Koetting, 223 Ws. at 554.

371 d.
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148 The facts of the present case are directly anal ogous
to the facts in Koetting. In Koetting and in the present case,
an adult was the legal owner of the dog and was in imed ate
control of the dog at the tinme of the dog bite incident. The
homeowner in Koetting and the honeowner in the present case,
unl i ke the honeowner in Janssen, had taken no affirmative action
to relinquish control over the dog to another.

149 Arnstrong v. M Iwaukee Mitual | nsurance Co., 202

Ws. 2d 258, 549 N.W2d 723 (1996), also supports our concl usion
that Ms. Seefeldt is liable under Ws. Stat. § 174.02. In
Arnstrong, the vacationing dog owners left the dog at a kennel
The dog bit a part-tine enployee of the kennel, and the question
presented was whether the enpl oyee was a keeper under § 174.02.
The court concluded that the enployee was a keeper because the
owners had affirmatively relinquished physical custody and
control over the dog. The court recognized that while a
person's status as keeper can change over time, with the focal
point being the tinme of the injury, the owners affirmatively
relinqui shed physical custody to a kennel. The Arnstrong court
favorably cited Koetting.

150 Here, M. Seefeldt took neither "affirmative" nor
"explicit" steps to termnate her harboring of the dog before
the dog bite incident. |Indeed, the dog continued to live in her
home for some tine after the dog bite incident. Wen a
homeowner has beconme a statutory owner by virtue of the dog's

living in her residence for several nonths, that status does not
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vary on a mnute-to-mnute basis, depending on which person
happens to open the door to let the dog run free.

151 Ms. Seefeldt's argunent that she is akin to a "pro
bono | andl ord® also does not command a different outcone than
the one we reach. M. Seefeldt does not argue that she and M.
Wat erman have | andl ord-tenant rel ationship. Rat her, she argues
only that their relationship is simlar to that of |andlord-
t enant .

52 The I|andlord-tenant dog bite cases in which the
| andl ord was not held liable under Ws. Stat. 8§ 174.02 are
i napposite to the case at hand. Ms. Seefeldt's reliance on

Gonzales v. WIkinson, 68 Ws. 2d 154, 227 N W2d 907 (1975),

Mal one v. Fons, 217 Ws. 2d 746, 580 N.W2d 697 (C. App. 1998),

and Smaxwell v. Bayard, 2004 W 101, 274 Ws. 2d 278, 682

N.W2d 923, is msplaced.® Gonzales and Smaxwel | are negligence
cases, not strict liability cases under Ws. Stat. 8§ 174.02.
Furthernore, these cases are traditional |[|andlord-tenant cases,
in which the tenant-owner of the dog occupied and maintained a
separate residence from the |andlord. In such cases the
landlord had limted control over the tenant's prem ses. I n
contrast, in the present case M. Waterman occupied a bedroomin
Ms. Seefeldt's hone. He is nore akin to a houseguest than a

t enant .

% |n Hagenau, 182 Ws. at 547-49, the court also held that
the |l andl ord was not the keeper of the tenant's dogs.
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153 In Gonzales, the plaintiff sought recovery against the
owner -occupant of a duplex for injuries caused by the dog owned
by the tenant who lived in the other wunit of the duplex.
Liability was sought against the owner-occupant under attractive

® The court concluded that the

nui sance and negl i gence theories.?
dog was not an attractive nuisance and that the conplaint was
not sufficient to state a cause of action against the owner-
occupant for negligence.

154 The Gonzal es court further explained that there was no
al l egation that the owner-occupant was either an owner or keeper
of the dog or had any dom nion over the dog. The court stated
t hat al though the owner-occupant knew of the dog, the |aw does
not require him as the owner of the building to be an insurer
for the acts of his tenant. Unli ke Gonzales, this is a Ws.
Stat. 8§ 174.02 case, and the Seefeldt hone is not a duplex;
rather, both M. Seefeldt and M. Witerman, along with their

dogs, lived in the sanme undivi ded residence.

%55 In Malone v. Fons, 217 Ws. 2d 746, 580 N W2d 697

(C. App. 1998), the dog owner kept his dog in his own separate
rented prem ses. The court held that a |landl ord does not becone
a harborer of a tenant's dog nerely by permtting a tenant to

keep a dog. The landlord was not |iable under § 174.02.4°

%% ®onzales v. WIkinson, 68 Ws. 2d 154, 155-56, 227
N. W2d 907 (1975).

40 Mal one v. Fons, 217 Ws. 2d 746, 750-51, 580 N W2d 697
(Ct. App. 1998).
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156 In Smaxwell v. Bayard, 2004 W 101, 274 Ws. 2d 278,

682 N.W2d 923, in which the victim of a dog bite asserted a
negl i gence claim against a landlord, the court declined to hold
that the |andowner was Iliable for failure to nmaintain her
property by allow ng known dangerous dogs to run at |large on the
property. Rat her, the ~court precluded liability in this
negl i gence case based on judicial public policy factors.*

157 These dog bite cases support our conclusion that M.
Seefeldt is a harborer and is Iliable for the injuries the
plaintiffs sustained as a result of the dog bite.

|V

158 W& turn now to the question whether M. Seefeldt's
l[iability is precluded by judicial public policy considerations.

159 The six "traditional public policy factors" are

identified in Colla v. Mndella, 1 Ws. 2d 594, 598-99, 85

N. W2d 345 (1957), as follows:

[ El]ven where the chain of causation is conplete and
direct, recovery against the negligent tort-feasor may
sonetimes be denied on grounds of public policy
because [1] the injury is too renote from the
negligence or [2] too "wholly out of proportion to the
culpability of the negligent tort-feasor,”™ or [3] in
retrospect it appears too highly extraordinary that
t he negligence should have brought about the harm or

41 Smaxwel | v. Bayard, 274 Ws. 2d 278, 939.

The Smaxwell court declared, "based on public policy
factors, that common-law liability of |andowners and | andl ords
for negligence associated with injuries caused by dogs is
limted to situations where the |andowner or landlord is also
the owner or keeper of the dog causing injury.” Smaxwell, 274
Ws. 2d 278, {54.
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[4] Dbecause allowance of recovery would place too
unreasonable a burden upon [a class of tortfeasors],
or [5] be too likely to open the way to fraudul ent
claims, or [6] wuld "enter a field that has no
sensi bl e or just stopping point.”

60 These six judicial public policy considerations have
been used to bar liability in a dog bite case under Ws. Stat.

8§ 174.02. In Fandrey ex rel. Connell v. Anmerican Fam |y Mitua

| nsurance Co., 2004 W 62, 98, 272 Ws. 2d 46, 680 N W2d 345,

we held that "courts may use the six traditional public policy
factors to bar a claim under 8 174.02, even if a plaintiff
ot herwi se establishes liability."

61 In Fandrey, decided on sunmary judgnent |ike the
present case, a three-year-old girl and her nother entered the
home of their friends while the friends were not hone, w thout
either express or inplied consent, and knowng that the famly
dog was normally kept in the honme. The young girl then wandered
away from her nother and was bitten by the dog. The circuit
court concluded that the owners could not have done anything
"more restrictive than to keep the dog inside their hone, "% as
they had done. Applying judicial public policy factors, the
circuit court denied liability.

62 On review, the court began with the observation that
Ws. Stat. "8 174.02 inposes strict liability" and "obviates the
need for a plaintiff to prove specific acts of negligence in

each case."”® The court recognized that "[w]lhen we preclude

42 Fandrey ex rel. Connell v. Am Fanmily Mit. Ins. Co., 2004
W 62, 15, 272 Ws. 2d 46, 56, 680 N W2d 345.

43 &a ﬂg
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liability based on '"public policy factors' . . . [we do so in
order to assure that 'in cases so extrenme that it would shock
the conscience of society to inpose liability, the courts may

step in and hold as a mtter of Jlaw that there is no

liability. "4 Acknow edgi ng t he "sonet i mes- har sh
results . . . under 8 174.02," the court held that the judicial
public policy factors may "limt liability in appropriate cases

under § 174.02."%

163 This case, however, although arguably "harsh," does
not provide an appropriate instance to draw a judicial limt on
the strict liability inmposed by 8§ 174.02. In the present case
application of judicial public policy to bar liability would
underm ne the legislative decision to inpose strict liability on
a statutory owner of a dog. The instant case is significantly
di fferent from Fandrey.

164 In Fandrey, three of the public policy factors wei ghed
against allowing liability. Here none of these factors is
present.

165 Wth regard to the first judicial public policy
factor, we concluded in Fandrey that recovery would be too
di sproportionate to the culpability of the dog's owners.? In

that case, "essentially the only thing [the owners] did
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‘wong' . . . was to leave their door unlocked."* At tinmes when
the owners were at hone with the dog, they "nmade a conscious
effort" to separate the dog from children.* Here, Ms.
Seefeldt's desire to assist M. Waterman was well-intentioned,
but it does not appear she nade "a conscious effort"” to reduce
the risks of another dog injury. Al t hough she states that she
had never seen M. Waterman let the dogs out of the front door
without a leash prior to the attack on Colleen Paw owski, she
does not claim to have enforced a |eash rule. Al t hough she
claims she would not have let the dog live in her hone if she
had known of the prior biting incidents, she admtted in a
deposition that she "made no inquiries at all as to the
tenperanent of the dog, whether or not it had ever injured
anybody." In short, unlike the Fandrey case in which there was
nothing nore within reason the owners m ght have done to prevent
the injury, there are several steps M. Seefeldt mght have
t aken.

66 The second public policy factor applicable in Fandrey
was that recovery "would place too unreasonable a burden” on dog
owners. The court reasoned in Fandrey that recovery would force
dog owners "prior to leaving their homes, to kennel their dogs,
muzzle them or lock them in cages."* Here, recovery does not

inply an unreasonable burden on M. Seefeldt or others in her

471 d.
8 d.
9 1d., 135.
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posi tion. In allow ng an unknown dog to live in one's hone, it
is not wunreasonable that the honeowner take precautions to
ensure that the dog is |leashed or restrained in sone nmanner when
wal king in the street.

167 Ms. Seefeldt contends that "to burden [her] wth
strict liability . . . makes her an insurer of the |egal owner,
Waterman."  She asserts that blanme nore properly lies with M.
Waterman and that she and her insurance conpany are naned as
defendants only because their "affluence is nore apparent.">
Nothing in this opinion bars a suit against M. Witernman. The
| egal owner, the keeper, and the harborer are all |iable under
Ws. Stat. § 174.02.°!

168 The third public policy factor, "perhaps the strongest
factor weighing against inposing liability" in Fandrey, was that
inposing liability "would enter a field that has no sensible or

just stopping point."® There, the court evaluated a situation

°° Smaxwel | v. Bayard, 2004 W 101, 946, 274 Ws. 2d 278,
682 N . W2d 923 (quoting WMl one, 217 Ws. 2d at 767: "Qur rule
[that a | andlord who nerely allows a tenant to keep a dog is not
liable under Ws. Stat. 8§ 174.02] also pronotes the salutary
policy of placing responsibility where it belongs, rather than
fostering a search for a defendant whose affluence is nore
apparent than his culpability.").

°l "Reading the statute to allow both owners and keepers to

be liable conports wth the statute's policy of assigning
responsibility to those in a position to protect innocent third
parties from dog bites." Fire Ins. Exch. v. Cncinnati Ins.

Co., 2000 W App 82, 17, 234 Ws. 2d 314, 327, 610 N.W2d 98.

°2 Fandrey, 2004 W 62, 936, 272 Ws. 2d 46, 75, 680
N. W 2d 345.
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where the injured person was tantanount to a trespasser,
entering defendant's honme w thout perm ssion. We reasoned that
inposing liability in that case would be indistinguishable from
maki ng a honeowner |iable to a burglar who had "neticul ously
picked a locked door . . . only to unexpectedly encounter a
vigilant hound.">?

169 Here, holding M. Seefeldt strictly Iliable as a
statutory owner under 8 174.02 creates no simlarly open-ended
l[tability. The present case does not nake a honeowner |iable as
a statutory "owner" under 8 174.02 for a nere "transient
i nvasion"® of a dog or for "the casual presence of a dog on

5

soneone's premses."® Not hing in the present opinion overturns

8

or alters Malone, > Gonzales,® or Smaxwell,®® addressing the

ltability of |andlords and property owners in negligence, or in
strict liability under Ws. Stat. § 174.02 for dogs residing

with tenants on the | andowners' property.

> 1d., 139.

5 pattermann v. Pattermann, 173 Ws. 2d 143, 151, 496
N.W2d 613, 616 (Ct. App. 1992)

* Armstrong v. MlIwaukee Mut. Ins. Co., 202 Ws. 2d 258,
265, 549 N.W2d 723 (1996).

°® Mal one v. Fons, 217 Ws. 2d 746, 580 N.W2d 697 (C. App.
1998).

5" Gonzales v. WIlkinson, 68 Ws. 2d 154, 227 N W2d 907
(1975) .

° Spaxwel | v. Bayard, 2004 W 101, 274 Ws. 2d 278, 682
N. W2d 923.
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170 Beyond the three public policy factors that barred
recovery in Fandrey, none of the three remaining public policy
factors requires a different result here.

171 Renoteness is the fourth judicial policy factor to
consider in denying liability. The injury in the present case
is not "too renote" from Ms. Seefeldt's actions to bar recovery.
Here, the dog bit a neighbor walking in front of M. Seefeldt's
home when the uncontrolled dog left the hone. This incident is
not too renote from the act of harboring the dog to prohibit
recovery. Indeed, it is the kind of incident that the statute
woul d ordinarily cover.

72 Nor does the fifth public policy factor apply. | t
does not appear in hindsight "too highly extraordi nary" that M.
Seefeldt's giving the dog a honme would give rise to the injury
her e. There is always the risk that a dog wll get |oose and
i njure soneone. Section 174.02 enbodies a |egislative judgnent
that those who own, harbor, or keep a dog are in the best
position to reduce the risk of injury and should bear liability
for any damages, rather than neking those who are injured by no
fault of their own suffer wthout conpensation. It is not
"highly extraordinary" that providing shelter for a dog in your
home may create risks for a passerby if the dog is not properly
restrai ned.

173 Lastly, this case does not open the door for
fraudulent clainms, the sixth judicial policy factor. The
uncontested facts here denonstrate that M. Seefeldt was an
owner as defined in 8 174.001(5). Factual proof of keeper or
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harborer status will be required in each case, and here, M.
Seefeldt's own deposition establishes that the dog lived in her
home on nore than a transient or casual basis. This fact
situation creates no unusual |ikelihood of fraud.

74 None of the judicial public policy factors bars the

Pawl owskis from recovering from M. Seefeldt in the present

case.

175 We need not define the farthest |limts of liability of
statutory dog owners to decide the present case. Here, it is
clear that the dog and its owner lived in a single private

residence with M. Seefeldt, that the dog resided in the
residence for a period of approximately four nonths, and that
both the dog and its legal owner had the honeowner's explicit
permssion to reside in the hone. No authority in dog bite
cases has been cited that treats a houseguest or cohabitant in a
single residence as a "tenant."

176 The purpose of Ws. Stat. 8§ 174.02 is "to protect

those people who are not in a position to control the dog.">°

° Armstrong, 202 Ws. 2d at 268.

See al so Cole v. Hubanks, 2004 W 74, 922, 272 Ws. 2d 539,
681 N W2d 147 ("Wsconsin Stat. § 174.02 is a 'strict
liability' statute wherein the |egislature has made the policy
choice to place the burden of damge caused by a dog on the
dog's owner."); Koetting v. Conroy, 223 Ws. 550, 555, 270
N.W 625 (1936) (the purpose is to protect against "injury by
dogs by whonsoever the dogs are kept or harbored, and to nake a
person who keeps or harbors a dog responsible for all injuries
inflicted by it . . ."); Fire Ins. Exch. v. Cncinnati Ins. Co.
2000 W App 82, 117, 234 Ws. 2d 324, 610 NW2d 98 (the statute
"assign[s] responsibility to those in a position to protect
i nnocent third parties fromdog bites").
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| nposing liability in the present case furthers the legislative
policy enbodied in Ws. Stat. 8 174.02 of protecting innocent
people frominjury by dogs, of ensuring that an innocent victim
of a dog bite recovers conpensation, and of nmaking a person who
owns, harbors, or keeps a dog responsible for injuries inflicted
by the dog. The legislative purpose and policy of § 174.02
woul d be defeated if the court applied judicial public policy
factors to preclude liability in the present case.

77 Court of Appeals Chief Judge Brown aptly sumred up the

present case as foll ows:

As | see it, the purpose of the statute is to protect
from harm the surrounding neighbors, passers-by and
those who conme in proximty to a dog. | f a neighbor
agrees to keep and shelter a dog in the hone, it neans
the dog is living in that home just as nuch as would
be the case if the honeowner was the |egal owner of
t he dog. Unl ess and until the homeowner's status as
keeper is intentionally termnated in time and space
by the dog's renoval from the hone, that honeowner is
strictly liable for any dog-bite injury to his or her

nei ghbors, passers-by and others in proximty. | do
not believe the legislature neant to allow the keeper
of the dog to avoid strict liability to his or her

nei ghbors, passers-by or others in proximty by
pointing a finger at soneone else and arguing that at
that certain nonent in tine, even though the dog was

still within the perineter of the honeowner's
property, he or she had tenporarily stopped being the
keeper. To allow such a result would be to drown the

statute in a sea of mnutiae. ®
178 For the reasons set forth, we conclude that M.

Seefeldt was a statutorily defined owner of the dog under Ws.

0 paw owski , 315  Ws. 2d 799, 130 ( Br own, CJ.,
concurring).
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Stat. 8§ 174.02 at the tinme of the dog bite. She was a person
who harbored the dog. Her status as a harborer of the dog was

not extinguished when the dog's legal owner took nonentary

control of the dog. W also conclude that the traditional
public policy factors that nmay preclude tort liability do not
bar recovery in the present case. Accordingly, we affirm the

deci sion of the court of appeals.
179 By the Court.—Fhe decision of the court of appeals is

af firned.
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