
2010 WI 94 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2009AP728 
COMPLETE TI TLE:   
 Wi sconsi n Medi cal  Soci et y,  I nc.  and Davi d M.  

Hof f mann,  M. D. ,  
          Pl ai nt i f f s- Appel l ant s,  
     v.  
Mi chael  L.  Mor gan,  
          Def endant - Respondent .  
 

   ON CERTI FI CATI ON FROM THE COURT OF APPEALS 
  
OPI NI ON FI LED:  Jul y 20,  2010   
SUBMI TTED ON BRI EFS:          
ORAL ARGUMENT:  Apr i l  15,  2010   
  
SOURCE OF APPEAL:   
 COURT:  Ci r cui t    
 COUNTY:  Dane   
 JUDGE:  Mi chael  Nowakowski    
   
JUSTI CES:   
 CONCURRED:          
 DI SSENTED:  ABRAHAMSON,  C. J. ,  di ssent s ( opi ni on f i l ed) .  

BRADLEY,  J. ,  j oi ns di ssent .    
 NOT PARTI CI PATI NG:          
   
ATTORNEYS:   

For  t he pl ai nt i f f s- appel l ant s t her e wer e br i ef s ( i n t he 
cour t  of  appeal s)  and a br i ef  i n t he supr eme cour t  by Cynthia L. 
Buchko, Thomas M. Pyper, and Whyte Hirschboeck Dudek, S.C., 
Madi son,  and or al  ar gument  by Thomas M. Pyper. 

 
For  t he def endant - r espondent  t he cause was ar gued by 

Charlotte Gibson, assi st ant  at t or ney gener al ,  and Christopher J. 
Blythe, assi st ant  at t or ney gener al  was on t he br i ef  ( i n t he 
cour t  of  appeal s)  and a br i ef  i n t he supr eme cour t ,  wi t h whom on 
t he br i ef s was J.B. Van Hollen, at t or ney gener al .  

 
An ami cus cur i ae br i ef  was f i l ed by Peter L. Gardon, 

Jessica Hutson Polakowski, and Reinhart Boerner Van Deuren S.C., 
Madi son,  on behal f  of  t he Wi sconsi n Academy of  Fami l y 
Physi c i ans,  t he Amer i can Academy of  Fami l y Physi c i ans,  t he 
Wi sconsi n Chapt er  of  t he Amer i can Col l ege of  Physi c i ans,  t he 
Mi l waukee Di st r i ct  Associ at i on of  Ost eopat hi c Physi c i ans and 
Sur geons,  and t he Amer i can Medi cal  Associ at i on.  

 



 

 2 

An ami cus cur i ae br i ef  was f i l ed by Anne Berleman Kearney 
and Appellate Consulting Group, Mi l waukee,  on behal f  of  t he 
Wi sconsi n Hospi t al  Associ at i on.  

 
An ami cus cur i ae br i ef  was f i l ed by William L. Shenkenberg, 

Michael Marx, Sean Lanphier, and Mallory & Zimmerman, S.C., 
Mi l waukee,  on behal f  of  t he Medi cal  Col l ege of  Wi sconsi n.  

 
An ami cus cur i ae br i ef  was f i l ed by Michael B. Van Sicklen, 

Bree Grossi Wilde, and Foley & Lardner LLP, Madi son,  on behal f  
of  Dean Heal t h Syst ems,  I nc. ,  Mar shf i el d Cl i ni c and Gunder son 
Lut her an Heal t h Syst em,  I nc.  

 
An ami cus cur i ae br i ef  was f i l ed by Lester A. Pines and 

Cullen, Weston, Pines & Bach LLP, Madi son,  on behal f  of  t he 
Advocat es f or  Medi cai d Pat i ent s.  

 
An ami cus cur i ae br i ef  was f i l ed by Lynn R. Laufenberg and 

the Laufenberg Law Group, S.C., Mi l waukee and by Dana J. Weis 
and Habush, Habush & Rottier, S.C., Rhi nel ander ,  on behal f  of  
t he Wi sconsi n Associ at i on f or  Just i ce,  and or al  ar gument  by Dana 
J. Weis. 

 
 



 

 

2010 WI 94

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Mi chael  Nowakowski ,  Judge.   Reversed and cause remanded.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2007- 08) . 1  As par t  of  t he 2007- 2009 st at e 

budget ,  2007 Wi s.  Act  20 ( t he Act ) ,  t he l egi s l at ur e t r ansf er r ed 

$200 mi l l i on f r om t he I nj ur ed Pat i ent s and Fami l i es Compensat i on 

Fund ( t he Fund)  t o t he Medi cal  Assi st ance Tr ust  Fund ( MATF) .   

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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2007 Wi s.  Act  20,  § 9225.   To i mpl ement  t he Act ,  t he Depar t ment  

of  Admi ni st r at i on,  under  t he super vi s i on and di r ect i on of  

Secr et ar y Mi chael  L.  Mor gan ( Secr et ar y Mor gan) ,  subsequent l y 

made t wo t r ansf er s of  $71. 5 mi l l i on and $128. 5 mi l l i on f r om t he 

Fund.  

¶2 The Wi sconsi n Medi cal  Soci et y ( t he Medi cal  Soci et y)  

and Dr .  Davi d Hof f mann,  M. D.  ( Dr .  Hof f mann)  br ought  t hi s sui t ,  

c l ai mi ng t hat  Secr et ar y Mor gan t ook pr i vat e pr oper t y wi t hout  

j ust  compensat i on.   The ci r cui t  cour t  di smi ssed t he sui t  on 

gr ounds t hat  t he Medi cal  Soci et y l acked a pr oper t y i nt er est  i n 

t he Fund.  

¶3 The Medi cal  Soci et y appeal ed,  and t he cour t  of  appeal s 

cer t i f i ed t he mat t er  t o t hi s cour t .   We gr ant ed cer t i f i cat i on on 

t he f ol l owi ng t wo quest i ons:  

( 1)  Do t he pl ai nt i f f s have a pr ot ect abl e 
pr oper t y i nt er est  i n t he I nj ur ed Pat i ent s and Fami l i es 
Compensat i on Fund? 

( 2)  I s a st at ut e t hat  r et r oact i vel y r epudi at es a 
gover nment ’ s cont r act ual  obl i gat i on const i t ut i onal ? 

¶4 We concl ude t hat  t he heal t h car e pr ovi der s have a 

const i t ut i onal l y pr ot ect ed pr oper t y i nt er est  i n t he Fund.   

Wi sconsi n St at .  § 655. 27( 6)  def i nes t he Fund as an i r r evocabl e 

t r ust ,  and t he s t r uct ur e and pur pose of  t he Fund sat i sf y al l  t he 

el ement s necessar y t o est abl i sh a f or mal  t r ust .   Because t he 

heal t h car e pr ov i der s ar e speci f i cal l y named as benef i c i ar i es of  

t he t r ust ,  t hey have equi t abl e t i t l e t o t he asset s of  t he Fund.  

¶5 Fr om t hei r  equi t abl e t i t l e i n t he Fund,  t he heal t h 

car e pr ovi der s have at  l east  t hr ee cor r espondi ng r i ght s.   Fi r st ,  
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t hey have a r i ght  t o t he secur i t y and i nt egr i t y of  t he ent i r e 

Fund.   Second,  t hey have a r i ght  t o r eal i ze t he Fund' s 

i nvest ment  ear ni ngs t o moder at e,  per haps even l ower ,  t hei r  

assessment s.   Thi r d,  heal t h car e pr ovi der s and t he pr oper  

c l ai mant s have t he r i ght  t o have excess j udgment s pai d t o t he 

pr oper  c l ai mant s.   Any t r ansf er  of  money f r om t he Fund f or  an 

i mpr oper  pur pose i nf r i nges upon t hese t hr ee r i ght s.  

¶6 Because heal t h car e pr ovi der s have pr ot ect ed pr oper t y 

i nt er est s i n t he Fund,  we concl ude t hat  § 9225 of  2007 Wi s.  Act  

20 i s unconst i t ut i onal  because i t  aut hor i zes an unconst i t ut i onal  

t aki ng of  pr i vat e pr oper t y wi t hout  j ust  compensat i on.  

¶7 Accor di ngl y,  we r ever se t he ci r cui t  cour t ' s  or der  

gr ant i ng summar y j udgment  and di smi ssi ng t he Medi cal  Soci et y ' s 

sui t .   We r emand wi t h di r ect i ons t hat  t he c i r cui t  cour t  i ssue 

( 1)  an or der  r equi r i ng Secr et ar y Mor gan t o r epl ace t he money 

r emoved f r om t he Fund,  t oget her  wi t h l ost  ear ni ngs and i nt er est  

t hat  has been char ged t o t he Fund;  and ( 2)  a per manent  

i nj unct i on pr ohi bi t i ng Secr et ar y Mor gan f r om t r ansf er r i ng money 

out  of  t he Fund pur suant  t o § 9225 of  2007 Wi s.  Act  20.  

I .  BACKGROUND AND PROCEDURAL HI STORY 

¶8 A f ul l  appr eci at i on of  t he i ssues i n t hi s  case 

r equi r es a det ai l ed exami nat i on of  t he Fund i t sel f .   

Accor di ngl y,  we begi n t hi s sect i on by exami ni ng t he hi st or y of  

t he Fund and t he cur r ent  st at ut or y st r uct ur e.   We t hen exami ne 

2007 Wi s.  Act  20 and t he t r ansf er  of  money f r om t he Fund t o t he 

MATF.   Fi nal l y,  we set  out  t he pr ocedur al  hi st or y of  t hi s case.  

A.  The Fund 
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¶9 The Fund was est abl i shed by t he l egi s l at ur e i n 1975 i n 

r esponse t o t he r i s i ng cost  of  pr of essi onal  l i abi l i t y  i nsur ance 

cover age f or  heal t h car e pr ovi der s,  whi ch was l eadi ng t o 

i ncr eased heal t h car e cost s and decr eased avai l abi l i t y  of  heal t h 

car e ser vi ces.   § 1,  ch.  37,  Laws of  1975.   The st at ed pur pose 

of  t he Fund i s " t o cur b t he r i s i ng cost s of  heal t h car e by 

f i nanci ng par t  of  t he l i abi l i t y  i ncur r ed by heal t h car e 

pr ovi der s as a r esul t  of  medi cal  mal pr act i ce c l ai ms and t o 

ensur e t hat  pr oper  c l ai ms ar e sat i sf i ed. "   Wi s.  St at .  

§ 655. 27( 6) .  

¶10 The Fund oper at es as par t  of  a br oad l egi s l at i ve 

scheme set  out  i n Wi s.  St at .  ch.  655.   Chapt er  655 " pr ovi de[ s]  

t he excl usi ve pr ocedur e f or  a per son t o pur sue a mal pr act i ce 

c l ai m agai nst  a heal t h car e pr ovi der . "   Rouse v.  Theda Cl ar k 

Med.  Ct r . ,  I nc. ,  2007 WI  87,  ¶35,  302 Wi s.  2d 358,  735 N. W. 2d 30 

( c i t i ng St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  499,  

261 N. W. 2d 434 ( 1978) ) .   The pr ovi s i ons of  ch.  655 ar e 

appl i cabl e t o near l y al l  heal t h car e pr ovi der s pr act i c i ng i n 

Wi sconsi n who ar e not  st at e,  count y,  or  muni ci pal  empl oyees,  or  

f eder al  empl oyees. 2 
                                                 

2 Chapt er  655 appl i es t o physi c i ans and nur se anest het i st s 
whose pr i nci pal  pl ace of  pr act i ce i s Wi sconsi n and who pr act i ce 
i n Wi sconsi n mor e t han 240 hour s a year .   Wi s.  St at .  
§ 655. 002( a) .   Par t i c i pat i on i s al so mandat or y f or  cer t ai n 
physi c i ans and nur se anest het i st s l i v i ng i n Wi sconsi n but  
pr act i c i ng i n Mi chi gan,  par t ner shi ps,  cor por at i ons,  ot her  
or gani zat i ons,  cooper at i ve s i ckness car e associ at i ons,  
ambul at or y sur ger y cent er s,  hospi t al s,  af f i l i at es of  hospi t al s,  
and nur si ng homes combi ned wi t h hospi t al s.   Wi s.  St at .  
§ 655. 002( b) - ( j ) ;  see al so Wi s.  St at .  § 655. 003 ( except i on f or  
gover nment  empl oyees) .  
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¶11 Under  ch.  655,  each heal t h car e pr ovi der  i s  r equi r ed 

t o mai nt ai n heal t h car e l i abi l i t y  i nsur ance or  qual i f y as a 

sel f - i nsur er .   Wi s.  St at .  § 655. 23( 3) ( a) .   As of  Jul y 1,  1997,  

each heal t h car e pr ovi der  i s r equi r ed t o mai nt ai n l i abi l i t y  

cover age of  at  l east  $1, 000, 000 f or  each cl ai m or  occur r ence and 

$3, 000, 000 f or  al l  c l ai ms or  occur r ences i n any one pol i cy year .   

Wi s.  St at .  § 655. 23( 4) ( b) 2. a. ,  b.   As l ong as a heal t h car e 

pr ovi der  has an i nsur ance pol i cy i n f or ce and compl i es wi t h t he 

r equi r ement s of  ch.  655,  t he l i abi l i t y  of  t he heal t h car e 

pr ovi der  and hi s or  her  i nsur er  i s l i mi t ed t o t he r equi r ed 

amount  of  l i abi l i t y  i nsur ance or  t he maxi mum l i mi t  of  t he heal t h 

car e pr ovi der ' s l i abi l i t y  i nsur ance pol i cy,  whi chever  i s 

gr eat er .   Wi s.  St at .  § 655. 23( 5) . 3 

¶12 Each heal t h car e pr ovi der  who i s subj ect  t o t he 

pr ovi s i ons of  ch.  655 al so i s r equi r ed t o par t i c i pat e i n t he 

Fund by payi ng an annual  assessment .   Wi s.  St at .  § 655. 27( 3) ( a) .   

For  heal t h car e pr ovi der s compl yi ng wi t h t he r equi r ement s of  

ch.  655,  t he Fund pays out  t hat  por t i on of  any medi cal  

                                                 
3 Wi sconsi n St at .  § 655. 23( 5)  pr ovi des:  

Whi l e heal t h car e l i abi l i t y  i nsur ance,  sel f -
i nsur ance or  a cash or  sur et y bond under  sub.  ( 3) ( d)  
r emai ns i n f or ce,  t he heal t h car e pr ovi der ,  t he heal t h 
car e pr ovi der ' s est at e and t hose conduct i ng t he heal t h 
car e pr ovi der ' s busi ness,  i ncl udi ng t he heal t h car e 
pr ovi der ' s heal t h car e l i abi l i t y  i nsur ance car r i er ,  
ar e l i abl e f or  no mor e t han t he l i mi t s expr essed i n 
sub.  ( 4)  or  t he maxi mum l i abi l i t y  l i mi t  f or  whi ch t he 
heal t h car e pr ovi der  i s i nsur ed,  whi chever  i s hi gher ,  
i f  t he heal t h car e pr ovi der  has met  t he r equi r ement s 
of  t hi s chapt er .  
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mal pr act i ce c l ai m i n excess of  t he amount  of  i nsur ance t hat  t he 

heal t h car e pr ovi der  i s r equi r ed t o mai nt ai n,  or  t he maxi mum 

l i abi l i t y  of  t he heal t h car e pr ovi der ' s i nsur ance,  whi chever  i s 

gr eat er .   Wi s.  St at .  § 655. 27( 1) .   I n ot her  wor ds,  t he Fund i s  

l i abl e f or  payment s " af t er  a heal t h car e pr ovi der ' s st at ut or i l y  

mandat ed l i abi l i t y  cover age l i mi t s ar e exceeded. "   Wi s.  Pat i ent s  

Comp.  Fund v.  Wi s.  Heal t h Car e Li abi l i t y  I ns.  Pl an,  200 

Wi s.  2d 599,  613,  547 N. W. 2d 578 ( 1996)  ( her ei naf t er  WHCLI P) .    

¶13 Wi sconsi n St at .  § 655. 23( 6)  pr ovi des t hat  a heal t h 

car e pr ovi der  who f ai l s t o par t i c i pat e i n t he Fund i s subj ect  t o 

t he br oad enf or cement  aut hor i t y of  t he Commi ssi oner  of  I nsur ance 

( t he commi ssi oner )  under  Wi s.  St at .  § 601. 64. 4  Fur t her mor e,  a 

heal t h car e pr ovi der  who does not  par t i c i pat e i n t he Fund may 

not  exer ci se any of  t he r i ght s or  pr i v i l eges of  hi s heal t h car e 

l i cense.   Wi s.  St at .  § 655. 23( 7) .   The boar d t hat  gr ant ed t he 

heal t h car e pr ov i der  hi s or  her  l i cense may suspend or  r ef use t o 

i ssue or  r enew t he l i cense i f  t he heal t h car e pr ovi der  does not  

par t i c i pat e i n t he Fund.   I d.  

¶14 When t he Fund was i ni t i al l y  cr eat ed,  t he l egi s l at ur e 

speci f i ed t hat  i t  " shal l  be hel d i n t r ust  f or  t he benef i t  of  

i nsur eds and ot her  pr oper  c l ai mant s, "  and t hat  " [ t ] he f und may 

not  be used f or  pur poses ot her  t han t hose of  t hi s chapt er . "   

                                                 
4 Wi sconsi n St at .  § 601. 64 gi ves t he commi ss i oner  t he 

aut hor i t y t o commence an act i on i n c i r cui t  cour t  ( 1)  t o enj oi n a 
v i ol at i on of  t he st at ut e or  a r ul e;  and ( 2)  f or  a f or f ei t ur e up 
t o $5, 000 f or  each day of  t he v i ol at i on.   Wi s.  St at .  
§ 601. 64( 1) ,  ( 2) .   I t  al so subj ect s i nt ent i onal  v i ol at or s t o 
cr i mi nal  penal t i es.   Wi s.  St at .  § 601. 64( 4) .  
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§ 10,  ch.  37,  Laws of  1975.   I n 2003 t hi s l anguage was expanded 

t o speci f y:  

The f und i s est abl i shed t o cur b t he r i s i ng cost s of  
heal t h car e by f i nanci ng par t  of  t he l i abi l i t y  
i ncur r ed by heal t h car e pr ovi der s as a r esul t  of  
medi cal  mal pr act i ce c l ai ms and t o ensur e t hat  pr oper  
c l ai ms ar e sat i sf i ed.   The f und,  i ncl udi ng any net  
wor t h of  t he f und,  i s hel d i n i r r evocabl e t r ust  f or  
t he sol e benef i t  of  heal t h car e pr ovi der s 
par t i c i pat i ng i n t he f und and pr oper  c l ai mant s.   
Moneys i n t he f und may not  be used f or  any ot her  
pur pose of  t he st at e.  

Wi s.  St at .  § 655. 27( 6)  ( emphasi s added) .  

¶15 The Fund i s managed by a boar d of  gover nor s ( t he 

boar d) .   Wi s.  St at .  § 655. 27( 2) .   The boar d al so over sees t he 

WHCLI P,  a r i sk- shar i ng pl an t o i nsur e heal t h car e pr ovi der s 

unabl e t o obt ai n pr i vat e cover age.   Wi s.  St at .  § 619. 04( 3) ;  

WHCLI P,  200 Wi s.  2d at  607- 08.   The boar d consi st s of  13 member s 

r epr esent i ng di f f er ent  i ndust r i es and or gani zat i ons.   Wi s.  St at .  

§ 619. 04( 3) . 5 

¶16 Because t he Fund i s a t r ust  hel d f or  t he benef i t  of  

heal t h car e pr ov i der s and cl ai mant s,  t he boar d " i s endowed wi t h 

t he r equi s i t e aut hor i t y t o per f or m al l  of  t he f unct i ons of  

t r ust ees under  t he common l aw of  t r ust s. "   WHCLI P,  200 

                                                 
5 The boar d i ncl udes 3 r epr esent at i ves of  t he i nsur ance 

i ndust r y appoi nt ed by t he commi ssi oner ,  a per son named by t he 
St at e Bar  of  Wi sconsi n,  a per son named by t he Wi sconsi n 
Associ at i on f or  Just i ce ( f or mer l y t he Wi sconsi n Academy of  Tr i al  
Lawyer s) ,  t wo per sons named by t he Wi sconsi n Medi cal  Soci et y,  a 
per son named by t he Wi sconsi n Hospi t al  Associ at i on,  t he 
commi ssi oner  or  a desi gnat ed r epr esent at i ve,  and f our  publ i c 
member s appoi nt ed by t he gover nor  f or  st agger ed 3- year  t er ms.   
Wi s.  St at .  § 619. 04( 3) .  
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Wi s.  2d at  615.   Accor di ngl y,  i t  has t he " power  and dut y"  t o 

t ake l egal  act i on " f or  t he pr ot ect i on of  t he t r ust  est at e. "   I d.  

( quot i ng St r ykowski ,  81 Wi s.  2d at  518) .  

¶17 The boar d al so has st at ut or y aut hor i t y t o gr ant  

appr oval  of  t he annual  f ees t hat  heal t h car e pr ovi der s must  pay 

i nt o t he Fund,  whi ch ar e set  by t he commi ssi oner .   Wi s.  St at .  

§ 655. 27( 3) ( b) .   Wi sconsi n St at .  § 655. 27( 3) ( a)  mandat es t hat  

t he f ees be set  based on si x f act or s:  

1.  Past  and pr ospect i ve l oss and expense 
exper i ence i n di f f er ent  t ypes of  pr act i ce.  

2.  The past  and pr ospect i ve l oss and expense 
exper i ence of  t he f und.  

2m.  The l oss and expense exper i ence of  t he 
i ndi v i dual  heal t h car e pr ovi der  .  .  .   

3.  Ri sk f act or s f or  per sons who ar e semi r et i r ed 
or  par t - t i me pr of essi onal s.  

4.  For  [ par t ner shi ps,  cor por at i ons,  or  ot her  
or gani zat i ons or  ent er pr i ses] ,  r i sk f act or s and past  
and pr ospect i ve l oss and expense exper i ence 
at t r i but abl e t o empl oyees of  t hat  heal t h car e pr ovi der  
ot her  t han empl oyees l i censed as a physi c i an or  nur se 
anest het i st .  

5.  The suppl ement al  appr opr i at i on under  
§ 20. 145( 2) ( a)  f or  payment  of  c l ai ms.  

Wi s.  St at .  § 655. 27( 3) ( a) . 6  The f ees set  f or  a gi ven f i scal  year  

may not  exceed t he est i mat ed t ot al  amount  of  c l ai ms t o be pai d 

dur i ng t hat  f i scal  year ,  t he f ees pai d i n t he pr evi ous f i scal  

year  adj ust ed by i nf l at i on,  or  200 per cent  of  t he t ot al  dol l ar  

                                                 
6 The si xt h f act or  was added as par t  of  2007 Wi s.  Act  20 t o 

account  f or  a suppl ement al  appr opr i at i on of  $100 mi l l i on 
i ncl uded i n t he Act .  
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amount  di sbur sed f or  c l ai ms dur i ng t he cal endar  year  pr oceedi ng 

t he pr evi ous f i scal  year ,  whi chever  i s gr eat est .   Wi s.  St at .  

§ 655. 27( 3) ( br ) .  

¶18 When t he Fund was est abl i shed i n 1975,  i t  oper at ed on 

a cash basi s.   Thi s meant  t hat  t he heal t h car e pr ovi der s wer e 

assessed based on t he act ual  amount  pai d out  f or  c l ai ms i n a 

gi ven year .   Dur i ng t he 1980s,  t he Fund swi t ched t o accr ual  

account i ng t o i mpr ove t he Fund' s i nt egr i t y.   Under  accr ual  

account i ng,  t he Fund' s annual  net  bal ance i s based on i t s asset s 

mi nus t he est i mat ed " l oss l i abi l i t i es. "   Loss l i abi l i t i es ar e 

t he amount s expect ed t o be pai d i n t he f ut ur e f or  i nci dent s t hat  

occur r ed i n a gi ven year ,  even i f  t he under l y i ng c l ai ms have not  

yet  been made.   See Legi s l at i ve Audi t  Bur eau,  An Audi t :  I nj ur ed 

Pat i ent s and Fami l i es Compensat i on Fund 25,  avai l abl e at  

ht t p: / / www. l egi s. st at e. wi . us/ l ab/ r epor t s/ 10- 4f ul l . pdf  ( l ast  

v i s i t ed Jul y 13,  2010)  ( her ei naf t er  2010 Audi t ) . 7  Usi ng t he 

accr ual  met hod hel ps ensur e t hat  t he Fund mai nt ai ns suf f i c i ent  

asset s t o pay any of  t hese out st andi ng l oss l i abi l i t i es i f  t he 

Fund wer e di scont i nued.  

¶19 Loss l i abi l i t i es account  f or  near l y al l  of  t he Fund' s 

l i abi l i t i es.   Est i mat i ng t he l oss l i abi l i t i es i n a gi ven year  i s 

di f f i cul t  f or  a number  of  r easons.   The 2010 Audi t  l i s t s f i ve 

r easons why est i mat i ng l oss l i abi l i t i es i s chal l engi ng:  

                                                 
7 We t ake j udi c i al  not i ce of  t he 2010 Audi t ,  whi ch i s an 

easi l y accessi bl e r epor t  pr epar ed by a st at e agency.   See 
Per ki ns v.  St at e,  61 Wi s.  2d 341,  346 ( 1973)  ( " [ T] hi s cour t  has 
t aken j udi c i al  not i ce of  st at e r ecor ds t hat  ar e avai l abl e at  t he 
seat  of  gover nment  i n Madi son t hat  ar e easi l y accessi bl e. " ) .  
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[ 1]  c l ai ms t hat  exceed t he pr i mar y medi cal  
mal pr act i ce i nsur ance t hr eshol ds est abl i shed i n 
st at ut e t ypi cal l y ar e i nf r equent  and i nvol ve sever e 
cases;  

[ 2]  a medi cal  mal pr act i ce c l ai m may be f i l ed 
year s af t er  an i nci dent ;  

[ 3]  t her e i s no l i mi t  on t he amount  of  economi c 
l osses t he Fund may be r equi r ed t o pay;  

[ 4]  l egi s l at i on and cour t  deci s i ons can 
si gni f i cant l y af f ect  t he Fund' s l i abi l i t i es;  and 

[ 5]  t he met hodol ogy and assumpt i ons used by an 
act uar y can si gni f i cant l y af f ect  t he r esul t  of  an 
anal ysi s.  

2010 Audi t ,  supr a,  at  6.   Pr i or  audi t s have det er mi ned t hat  t he 

Fund' s l oss l i abi l i t y  cal cul at i on was " r easonabl e,  al t hough 

conser vat i ve. "   Af t er  i ncor por at i ng some changes,  t he act uar y 

compl et i ng a r ecent  audi t  opi ned t hat  t he Fund' s " cur r ent  

anal yses ar e cor r espondi ngl y l ess conser vat i ve t han i n t he 

past . "   2010 Audi t ,  supr a,  at  7.  

¶20 Based on t he accr ual  account i ng met hod,  t he Fund 

mai nt ai ns suf f i c i ent  asset s,  i n t he f or m of  r eser ves,  

assessment s,  and i nvest ment  i ncome,  t o pay al l  out st andi ng 

l i abi l i t i es i f  t he Fund wer e di scont i nued.   The Fund cal cul at es 

i t s equi t y——t he di f f er ence bet ween t ot al  asset s and t ot al  

out st andi ng l i abi l i t i es——based on t hi s amount ,  and di scount s i t s 

t ot al  out st andi ng l i abi l i t y  by t he amount  of  i t s  est i mat ed 

f ut ur e i nvest ment  i ncome ear ni ngs.   I nvest ment  of  t he Fund' s  

r eser ves account ed f or  r oughl y 33 per cent  of  t he Fund' s t ot al  

r evenue f r om i t s i ncept i on i n 1975 t o June of  2004.   The Fund 

mai nt ai ns l ong- t er m i nvest ment s;  i t  may l i qui dat e t hese 
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i nvest ment s t o obt ai n cash,  but  doi ng so woul d r esul t  i n 

di mi ni shed f ut ur e ear ni ngs.   

¶21 Fr om i t s i ncept i on t hr ough Mar ch of  2005 

( appr oxi mat el y 30 year s) ,  t he Fund had pai d appr oxi mat el y $586. 3 

mi l l i on i n t ot al  c l ai ms.   By December  31,  2007,  t hi s number  had 

i ncr eased t o $666. 1 mi l l i on,  and by December  31,  2009,  i t  had 

i ncr eased t o $770. 8 mi l l i on.   Al t hough annual  expendi t ur es have 

hi st or i cal l y been l ower  t han pr oj ect ed expendi t ur es,  i t  i s  

di f f i cul t  t o pr edi ct  when cl ai ms f or  any speci f i c  i nci dent  wi l l  

be pai d,  and expendi t ur es have t he pot ent i al  t o i ncr ease gr eat l y 

i n t he f ut ur e i f  t he amount  of  l osses f r om cl ai ms i ncur r ed i n 

pr evi ous year s ar e pai d.   Dependi ng on t he l engt h of  l i t i gat i on,  

some cl ai ms may t ake up t o 20 year s af t er  t he occur r ence bef or e 

t hey ar e pai d. 8  Annual  c l ai m payment s have st eadi l y i ncr eased 

over  t he l ast  f our  year s,  wi t h t he 2008- 09 f i scal  year  seei ng 

t he l ar gest  annual  payment  of  c l ai ms si nce t he Fund' s i ncept i on.   

2010 Audi t ,  supr a,  at  5. 9 

¶22 The boar d uses act uar i al  i nf or mat i on t o est abl i sh t he 

annual  heal t h car e pr ovi der  assessment s f or  each year .   I n 2005 

t he boar d adopt ed a pol i cy of  appr ovi ng f ee assessment s at  

                                                 
8 For  exampl e,  bet ween 1990- 91 and Mar ch 2005,  t he Fund pai d 

$29. 5 mi l l i on i n c l ai ms occur r i ng i n t he 1990- 91 f i scal  year ,  
and as of  Mar ch 2005,  t wo of  t hose cl ai ms wer e st i l l  
out st andi ng.    

9 Fr om 1997 t hr ough 2006,  c l ai m payment s aver aged $25. 7 
mi l l i on per  year .   By cont r ast ,  t he t ot al  c l ai m payment s wer e 
$50. 5 mi l l i on f or  t he 2007- 08 f i scal  year  and $65. 7 mi l l i on f or  
t he 2008- 09 f i scal  year .   2010 Audi t ,  supr a,  at  12.  
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l evel s t hat  woul d r esul t  i n a zer o account i ng sur pl us/ def i c i t  

f or  t he Fund.   Thi s pol i cy,  whi ch r equi r es t he boar d t o mai nt ai n 

t he Fund' s net  bal ance as c l ose t o zer o as possi bl e,  was st i l l  

i n ef f ect  as of  May 2008,  al t hough t he r ecor d does not  r ef l ect  

whet her  i t  i s  s t i l l  i n ef f ect .   Fr om t he 1997- 98 f i scal  year  

t hr ough t he 2005- 06 f i scal  year ,  assessment s gener al l y decr eased 

each year .   I n t he 2005- 06 f i scal  year ,  t he boar d appr oved an 

aver age assessment  i ncr ease of  25 per cent ,  whi ch t he 2010 Audi t  

at t r i but ed t o t hi s cour t ' s  deci s i on t hat  t he $350, 000 i nf l at i on-

adj ust ed l i mi t  on noneconomi c damages was unconst i t ut i onal .   See 

Fer don v.  Wi s.  Pat i ent s Comp.  Fund,  2005 WI  125,  284 

Wi s.  2d 573,  701 N. W. 2d 440.   Af t er  a new noneconomi c damages 

l i mi t  was enact ed, 10 t he boar d appr oved smal l er  assessment  

i ncr eases f or  t he 2007- 08 f i scal  year ,  and assessment s di d not  

i ncr ease i n t he 2008- 09 f i scal  year .  

¶23 Si nce i t s i ncept i on,  t he Fund has gener al l y t aken i n 

mor e i ncome i n t he f or m of  heal t h car e pr ovi der  assessment s and 

i nvest ment  i ncome t han i t  has pai d out  i n c l ai ms and ot her  

expenses.   As of  June 30,  2007,  t he Fund hel d a t ot al  of  $798. 5 

mi l l i on i n asset s,  wi t h a net  asset  bal ance of  $94. 4 mi l l i on.  

B.  The 2007 Tr ansf er  

¶24 On Oct ober  26,  2007,  t he l egi s l at ur e enact ed t he Act ,  

t he 2007- 2009 st at e budget .   The Act  cont ai ned a pr ovi s i on 

t r ansf er r i ng a t ot al  of  $200 mi l l i on f r om t he Fund t o t he MATF.   

2007 Wi s.  Act  20,  § 9225.   The $200 mi l l i on was t o be 

                                                 
10 2005 Wi s.  Act  183,  § 6;  Wi s.  St at .  § 893. 55( 4) ( b) .  
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t r ansf er r ed i n t wo separ at e t r ansf er s:  $71. 5 mi l l i on f or  f i scal  

year  2007- 08 and $128. 5 mi l l i on f or  f i scal  year  2008- 09.   The 

Act  speci f i ed t hat  t he t r ansf er  was bei ng made 

" [ n] ot wi t hst andi ng sect i on 655. 27( 6)  of  t he st at ut es, "  whi ch 

pr ovi des t hat  t he Fund i s hel d i n i r r evocabl e t r ust  and may not  

be used f or  any ot her  st at e pur pose.   The l egi s l at ur e t hen 

r educed gener al  pur pose r evenue ( GPR)  f undi ng f or  t he MATF by 

$200 mi l l i on.   The Act  al so i ncl uded a suppl ement al  

appr opr i at i on of  up t o $100 mi l l i on f or  payi ng cl ai ms i f  t he 

Fund i s unabl e t o do so.   2007 Wi s.  Act  20,  § 212p;  Wi s.  St at .  

§ 20. 145( 2) ( a) .  

¶25 Pur suant  t o t he Act ,  t he Depar t ment  of  Admi ni st r at i on 

booked a t r ansf er  on t he st at e account i ng syst em of  $71. 5 

mi l l i on f r om t he Fund t o t he MATF on Oct ober  29,  2007.   On 

November  30,  2007,  Secr et ar y Mor gan r epor t ed t o t he Chi ef  Cl er ks 

of  t he Senat e and Assembl y t hat  t he Fund di d not  have $71. 5 

mi l l i on avai l abl e i n l i qui d asset s.   He t hen t empor ar i l y  

r eal l ocat ed $51. 3 mi l l i on f r om anot her  st at e f und.   The Fund has 

si nce been char ged i nt er est  t o cover  t hi s shor t f al l . 11  2010 

Audi t ,  supr a,  at  17.  

¶26 I n r esponse t o act uar i al  r ecommendat i ons t hat  at  l east  

modest  f ee i ncr eases wer e necessar y,  assessment  r at es f or  t he 

2009- 10 f i scal  year  wer e i ncr eased by an aver age of  9. 9 per cent .   

2010 Audi t ,  supr a,  at  10.  

                                                 
11 The Secr et ar y c i t es Wi s.  St at .  § 20. 002( 11) ( c)  f or  t he 

aut hor i t y t o char ge i nt er est  af t er  t empor ar i l y  r eal l ocat i ng 
money i n one f und t o anot her  f und.  
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¶27 I n Jul y 2008 t he r emai ni ng $128. 5 mi l l i on was 

t r ansf er r ed f r om t he Fund t o t he MATF.   As of  June 30,  2009,  t he 

Fund had an out s t andi ng l oan i n t he amount  of  $76. 8 mi l l i on f r om 

t he St at e I nvest ment  Fund t o cover  t he negat i ve bal ance i t  

i ncur r ed due t o t he t r ansf er .   At  t hat  t i me,  i t  had i ncur r ed 

$2. 5 mi l l i on i n i nt er est .  

¶28 The Fund now has a t ot al  net  asset  def i c i t  of  $109 

mi l l i on.   Accor di ng t o t he 2010 Audi t ,  t he Fund had $645. 1 

mi l l i on i n t ot al  asset s as of  June 30,  2009.   2010 Audi t ,  supr a,  

at  35.   At  t he same t i me,  i t  had t ot al  l oss l i abi l i t i es——t he 

amount s expect ed t o be pai d i n t he f ut ur e f or  i nci dent s t hat  

have al r eady occur r ed——i n t he amount  of  $675. 4 mi l l i on.   I d.   

Fact or i ng i n over dr af t s due t o t he St at e I nvest ment  Fund and 

ot her  l i abi l i t i es,  as of  June 30,  2009,  t he audi t  concl uded t hat  

t he Fund had a t ot al  net  asset  def i c i t  of  $109 mi l l i on.   I d.  

C.  Pr ocedur al  Hi st or y 

¶29 On Oct ober  29,  2007,  t he Medi cal  Soci et y f i l ed a 

compl ai nt  i n Dane Count y Ci r cui t  Cour t  agai nst  t he commi ssi oner ,  

Secr et ar y Mor gan,  t he st at e t r easur er ,  and t he boar d.   Dr .  

Hof f mann l at er  j oi ned t he sui t  as a pl ai nt i f f . 12  The Medi cal  

Soci et y i s t he l ar gest  associ at i on of  medi cal  doct or s i n t he 

st at e,  wi t h mor e t han 11, 000 member s.   Dr .  Hof f mann i s a 

pr act i c i ng physi c i an and " heal t h car e pr ovi der "  who i s r equi r ed 

t o pay assessment s i nt o t he Fund.  
                                                 

12 By t he t i me t he Medi cal  Soci et y and Dr .  Hof f mann f i l ed 
t hei r  amended summons and compl ai nt ,  t he commi ss i oner ,  t he st at e 
t r easur er  and t he boar d wer e no l onger  par t i es t o t he l awsui t ,  
and Secr et ar y Mor gan was t he sol e def endant .  
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¶30 The compl ai nt  al l eged t hat  t he t r ansf er  woul d put  t he 

Fund i n a ser i ous def i c i t ,  pr event  t he Fund f r om r eal i z i ng 

i nvest ment  ear ni ngs on t he t r ansf er r ed $200 mi l l i on,  and r equi r e 

t he commi ssi oner  and t he boar d t o i ncr ease f ee assessment s t o 

br i ng t he Fund back t o a zer o account i ng sur pl us/ def i c i t .   The 

compl ai nt  st at ed a number  of  causes of  act i on,  but  onl y t wo——

unconst i t ut i onal  t aki ng wi t hout  j ust  compensat i on and 

unconst i t ut i onal  i mpai r ment  of  cont r act ——wer e cer t i f i ed by t he 

cour t  of  appeal s. 13  The Medi cal  Soci et y sought ,  among ot her  

r el i ef ,  a decl ar at i on t hat  § 9225 of  t he Act  const i t ut es an 

unconst i t ut i onal  t aki ng i n v i ol at i on of  Ar t i c l e I ,  Sect i on 13 of  

t he Wi sconsi n Const i t ut i on;  a j udgment  di r ect i ng Secr et ar y 

Mor gan t o r epl ace al l  f unds r emoved f r om t he Fund wi t h l ost  

ear ni ngs;  a per manent  i nj unct i on t o pr ohi bi t  Secr et ar y Mor gan 

f r om t r ansf er r i ng moni es out  of  t he Fund;  and r ecover y of  al l  of  

t he Medi cal  Soci et y ' s at t or ney f ees f r om t he Fund based on t he 

common f und t heor y.  

¶31 The ci r cui t  cour t  gr ant ed summar y j udgment  f or  

Secr et ar y Mor gan.   I t  di smi ssed t he Medi cal  Soci et y ' s non-

t aki ngs cl ai ms on gr ounds t hat  t hey wer e bar r ed by sover ei gn 

i mmuni t y.   Al t hough t he t aki ngs cl ai m was not  bar r ed by 

sover ei gn i mmuni t y,  t he c i r cui t  cour t  di smi ssed i t  on gr ounds 

                                                 
13 The Medi cal  Soci et y al so al l eged t hat  t he t r ansf er  

const i t ut ed an i nval i d t ax,  an unconst i t ut i onal  t ax 
c l assi f i cat i on,  a v i ol at i on of  equal  pr ot ect i on,  a br each of  
f i duci ar y dut y,  and a v i ol at i on of  Wi s.  St at .  § 655. 27.  
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t hat  t he pl ai nt i f f s had f ai l ed t o demonst r at e t hat  heal t h car e 

pr ovi der s had a pr oper t y i nt er est  i n t he Fund.  

¶32 The ci r cui t  cour t  concl uded t hat  t he Fund di d not  

cr eat e cont r act ual  obl i gat i ons.   I t  not ed t he " ver y st r ong"  

pr esumpt i on agai nst  const r ui ng a st at ut e t o cr eat e cont r act ual  

obl i gat i ons.   See Dunn v.  Mi l waukee Count y,  2005 WI  App 27,  ¶8,  

279 Wi s.  2d 370,  693 N. W. 2d 82.   The cour t  al so poi nt ed t o t he 

f act  t hat  t he 2003 bi l l  r evi s i ng Wi s.  St at .  § 655. 27( 6)  had 

i ni t i al l y  speci f i ed t hat  heal t h car e pr ovi der s had " cont r act ual  

r i ght s"  i n t he Fund,  but  t hat  t hi s l anguage was subsequent l y 

el i mi nat ed.   See 2003 A. B.  487.  

¶33 The ci r cui t  cour t  al so concl uded t hat  " t he t r ue nat ur e 

of  t he Fund"  demonst r at ed t hat  t he heal t h car e pr ovi der s di d not  

have a pr oper t y i nt er est  i n i t .   The cour t  sai d t hat  t he 

pr ovi der s " l ack t he nor mal  i ndi ci a of  a pr oper t y i nt er est "  i n 

t he Fund.   " They cannot  sel l  i t ,  pl edge i t  as col l at er al ,  

bequeat h i t ,  r ecei ve i nvest ment  i ncome f r om i t ,  enj oy any 

appr eci at i on i n i t s val ue,  or  exer ci se any cont r ol  over "  t he 

Fund.   Fur t her mor e,  t hey r ecei ve t he i mmedi at e benef i t  of  excess 

i nsur ance cover age,  wi t hout  any r i ght  t o a r ef und.   Onl y t he 

i nj ur ed cl ai mant s ever  r ecei ve payment s.   The cour t  al so r el i ed 

on aut hor i t y f r om ot her  j ur i sdi c t i ons t hat  have r ef used t o f i nd 

a pr oper t y i nt er est  i n f unds t hat  wer e f unded by mandat or y 

assessment s i n whi ch t he par t i c i pant s had no r i ght  t o 

di st r i but i on.   See Mi ss.  Sur pl us Li nes Ass' n v.  St at e of  Mi ss. ,  

442 F. Supp.  2d 335,  337 ( S. D.  Mi ss.  2006) ;  Fun ' N Sun RV v.  

Mi ch. ,  527 N. W. 2d 468 ( Mi ch.  1994) .   The cour t  not ed t hat  t he 



No.   2009AP728 

17 
 

Fund was mor e anal ogous t o any number  of  st at e gover nment  t r ust  

account s t han t o a " st r i ct ,  pr i vat e i r r evocabl e t r ust . "  

¶34 The cour t  al so cont r ast ed t he Fund wi t h t he Wi sconsi n 

Ret i r ement  Syst em ( WRS) ,  whi ch pr i or  cases had det er mi ned 

cr eat ed vest ed pr oper t y i nt er est s.   I t  c i t ed Wi sconsi n Ret i r ed 

Teacher s Ass' n v .  Empl oye Tr ust  Funds Boar d,  195 Wi s.  2d 1001,  

1025,  537 N. W. 2d 400 ( Ct .  App.  1995) ,  af f ' d,  207 Wi s.  2d 1,  558 

N. W. 2d 83 ( 1997) ,  f or  t he pr oposi t i on t hat  t he WRS expr essl y 

pr ovi ded f or  a " cont r act ual  r i ght . "   The cour t  al so 

di st i ngui shed t he WRS cases on gr ounds t hat  empl oyees wi t h 

pr ot ect abl e pr oper t y i nt er est s i n t he WRS have t hei r  own pr i vat e 

account s.   Based on t hese di st i nct i ons,  t he cour t  r easoned t hat  

t he Medi cal  Soci et y " compl et el y  i gnor e[ s]  t hat  what  t he Fund 

pr ovi des t hem i s i nsur ance cover age f or  whi ch t hey pay a 

mandat or y f ee. "   Thi s cover age,  t he cour t  concl uded,  " under  no 

r easonabl e v i ew can be seen as compensat i on [ f or  ser vi ces 

r ender ed]  any mor e [ t han]  t he of f i ce space t hey pay r ent  f or ,  

t he c l er i cal  ser vi ces t hey pay wages f or ,  or  t he el ect r i c i t y 

t hey pay ut i l i t y  bi l l s  f or . "  

¶35 The Medi cal  Soci et y appeal ed,  and t he cour t  of  appeal s 

cer t i f i ed t he case t o t hi s cour t .   The cour t  of  appeal s 

det er mi ned t hat  whet her  heal t h car e pr ovi der s have a pr ot ect abl e 

pr oper t y i nt er est  pr esent s an i ssue of  f i r st  i mpr essi on,  al ong 

wi t h t he quest i on of  whet her  t he st at ut e unconst i t ut i onal l y 

r epudi at es t he gover nment ' s cont r act ual  obl i gat i ons.   I t  al so 

not ed t he st at ewi de i mpor t ance of  t hi s case as di scussed i n t he 
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f our  ami cus cur i ae br i ef s f i l ed i n t he cour t  of  appeal s. 14  We 

accept ed cer t i f i cat i on.  

I I .  STANDARD OF REVI EW 

¶36 The const i t ut i onal i t y of  a st at ut e i s a quest i on of  

l aw t hat  t hi s cour t  r evi ews de novo.   St at e v.  Wood,  2010 WI  17,  

¶15,  323 Wi s.  2d 321,  780 N. W. 2d 63.   St at ut es enj oy a 

pr esumpt i on of  const i t ut i onal i t y.   St at e v.  Qui nt ana,  2008 WI  

33,  ¶12,  308 Wi s.  2d 615,  748 N. W. 2d 447.   We i ndul ge ever y 

pr esumpt i on t o sust ai n t he l aw.   Jackson v.  Benson,  218 

Wi s.  2d 835,  853,  578 N. W. 2d 602 ( 1998) .   We r esol ve any doubt  

about  a st at ut e' s const i t ut i onal i t y i n f avor  of  uphol di ng t he 

st at ut e.   St at e ex r el .  Hammer mi l l  Paper  Co.  v.  La Pl ant e,  58 

Wi s.  2d 32,  46,  205 N. W. 2d 784 ( 1973) .  

¶37 Because of  t he st r ong pr esumpt i on i n f avor  of  

const i t ut i onal i t y,  a par t y br i ngi ng a const i t ut i onal  chal l enge 

t o a st at ut e bear s a " heavy bur den. "   St at e v.  Car pent er ,  197 

Wi s.  2d 252,  276,  541 N. W. 2d 105 ( 1995) .   I t  i s  not  suf f i c i ent  

f or  a par t y t o demonst r at e " t hat  t he st at ut e' s const i t ut i onal i t y 

i s doubt f ul  or  t hat  t he st at ut e i s pr obabl y unconst i t ut i onal . "   

St at e v.  Smi t h,  2010 WI  16,  ¶8,  323 Wi s.  2d 377,  780 N. W. 2d 90.   

I nst ead,  t he pr esumpt i on can be over come onl y i f  t he par t y 

                                                 
14 The cour t  of  appeal s di d not  addr ess sover ei gn i mmuni t y 

i n i t s cer t i f i cat i on on gr ounds t hat  sover ei gn i mmuni t y coul d be 
r esol ved under  cur r ent  pr ecedent .   Secr et ar y Mor gan concedes,  
and we agr ee,  t hat  sover ei gn i mmuni t y does not  bar  a st at e l aw 
t aki ngs cl ai m.   Because we deci de t hi s case sol el y on t he gr ound 
t hat  2007 Wi s.  Act  20 const i t ut ed an unconst i t ut i onal  t aki ng 
wi t hout  j ust  compensat i on,  we do not  addr ess whet her  t he Medi cal  
Soci et y ' s ot her  c l ai ms ar e bar r ed by sover ei gn i mmuni t y.  
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est abl i shes " t hat  t he st at ut e i s unconst i t ut i onal  beyond a 

r easonabl e doubt . "   I d.  ( quot i ng St at e v.  Col e,  2003 WI  112,  

¶11,  264 Wi s.  2d 520,  665 N. W. 2d 328) .    

I I I .  DI SCUSSI ON 

¶38 Ar t i c l e I ,  Sect i on 13 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:  " The pr oper t y of  no per son shal l  be t aken f or  publ i c 

use wi t hout  j ust  compensat i on t her ef or . "   An unconst i t ut i onal  

t aki ng occur s when ( 1)  a pr oper t y i nt er est  exi st s;  ( 2)  t he 

pr oper t y i nt er est  has been t aken;  ( 3)  t he t aki ng was f or  publ i c 

use;  and ( 4)  t he t aki ng was wi t hout  j ust  compensat i on.   Wi s.  

Ret i r ed Teacher s Ass' n v.  Empl oye Tr ust  Funds Bd. ,  207 

Wi s.  2d 1,  18- 24,  558 N. W. 2d 83 ( 1997) .   When det er mi ni ng 

whet her  a t aki ng occur r ed under  t hi s pr ovi s i on,  we gener al l y  

appl y t he same st andar ds t hat  ar e used t o det er mi ne whet her  a 

t aki ng occur r ed under  t he Fi f t h Amendment  t o t he Uni t ed St at es 

Const i t ut i on.   See Zeal y v.  Ci t y of  Waukesha,  201 Wi s.  2d 365,  

374,  548 N. W. 2d 528 ( 1996)  ( hol di ng t hat  " [ t ] hi s cour t  has 

adopt ed a s i mi l ar  met hod of  i nqui r y"  f or  det er mi ni ng r egul at or y 

t aki ngs as t he Uni t ed St at es Supr eme Cour t ) ;  see al so Et er nal i st  

Found.  v.  Ci t y  of  Pl at t evi l l e,  225 Wi s.  2d 759,  773,  593 

N. W. 2d 84 ( Ct .  App.  1999) .  

¶39 Ther e i s no di sput e t hat  Secr et ar y Mor gan " t ook"  money 

f r om t he Fund,  di d so f or  publ i c use,  and di d not  compensat e t he 

Fund f or  t hi s t aki ng.   The di sput e i n t hi s case i s l i mi t ed t o 

t he t hr eshol d i ssue of  whet her  t he appel l ant s have a pr ot ect ed 

pr oper t y i nt er est  i n t he Fund.  See Wi s.  Pr of ' l  Pol i ce Ass' n v.  

Li ght bour n,  2001 WI  59,  ¶132,  243 Wi s.  2d 512,  627 N. W. 2d 807 
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( t he " f i r st  st ep i n anal yzi ng an al l eged t aki ng i s t o det er mi ne 

whet her  a pr oper t y i nt er est  exi st s" ) .   Thus,  i f  t he heal t h car e 

pr ovi der s have a pr oper t y i nt er est  i n t he Fund,  Secr et ar y 

Mor gan' s act i ons t o i mpl ement  § 9225 of  t he Act  const i t ut ed a 

t aki ng wi t hout  j ust  compensat i on,  i n v i ol at i on of  Ar t i c l e I ,  

Sect i on 13 of  t he Wi sconsi n Const i t ut i on.  

¶40 Because we concl ude t hat  t he heal t h car e pr ovi der s 

have a pr oper t y i nt er est  i n t he Fund,  we ar e sat i sf i ed t hat  t he 

Medi cal  Soci et y and Dr .  Hof f mann have met  t hei r  bur den of  

pr ovi ng t hat  § 9225 of  2007 Wi s.  Act  20 i s unconst i t ut i onal  

beyond a r easonabl e doubt .   I n r eachi ng t hi s concl usi on,  we 

begi n by r evi ewi ng t he basi c r equi r ement s f or  det er mi ni ng 

whet her  a pr oper t y i nt er est  i s  r ecogni zed under  Wi sconsi n l aw 

and t her ef or e ent i t l ed t o const i t ut i onal  pr ot ect i on.   We t hen 

appl y t hese pr i nci pl es t o det er mi ne whet her  t he heal t h car e 

pr ovi der s have a pr ot ect ed pr oper t y i nt er est  i n t he Fund.  

A.  Pr oper t y I nt er est s Under  Wi sconsi n Law 

¶41 Al t hough t he Wi sconsi n Const i t ut i on pr ot ect s pr oper t y 

i nt er est s,  i t  does not  i t sel f  cr eat e pr oper t y i nt er est s.   Ass' n 

of  St at e Pr osecut or s v.  Mi l waukee Count y,  199 Wi s.  2d 549,  558,  

544 N. W. 2d 888 ( 1996)  ( c i t i ng Bd.  of  Regent s v.  Rot h,  408 U. S.  

564,  577) .   Rat her ,  " [ a]  pr oper t y i nt er est  i s  const i t ut i onal l y  

pr ot ect ed i f  st at e l aw r ecogni zes and pr ot ect s t hat  i nt er est . "   

Thor p v.  Town of  Lebanon,  2000 WI  60,  ¶46,  235 Wi s.  2d 610,  612 

N. W. 2d 59 ( i nt er nal  quot at i on and ci t at i on omi t t ed) .  

¶42 Wi sconsi n l aw r ecogni zes a var i et y of  r i ght s and 

i nt er est s i n pr oper t y.   See Pent er man v.  Wi s.  El ec.  Power  Co. ,  
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211 Wi s.  2d 458,  480- 81,  565 N. W. 2d 521 ( 1997)  ( " [ I ] t  i s  wel l  

set t l ed t hat  t he r i ght s of  owner shi p and use of  pr oper t y have 

l ong been r ecogni zed by t hi s st at e. " ) . 15   A par t y  has a pr oper t y  

i nt er est  i f  he or  she has a " l egi t i mat e c l ai m of  ent i t l ement "  t o 

t he pr oper t y,  as opposed t o an " abst r act  need or  desi r e"  or  

" uni l at er al  expect at i on. "   Tapl i ck v.  Ci t y of  Madi son Per s.  Bd. ,  

97 Wi s.  2d 162,  170,  293 N. W. 2d 173 ( 1980)  ( quot i ng Bd.  of  

Regent s v.  Rot h,  408 U. S.  564,  577 ( 1972) ) ;  Fazi o v.  Dep' t  of  

Emp.  Tr ust  Funds,  2005 WI  App 87,  ¶11,  280 Wi s.  2d 837,  696 

N. W. 2d 563 ( r easoni ng adopt ed i n Fazi o v.  Dep' t  of  Emp.  Tr ust  

Funds,  2006 WI  7,  287 Wi s.  2d 106,  708 N. W. 2d 326) .  

¶43 The par t i es di sagr ee on t he basi c r equi r ement s 

necessar y f or  a st at ut or i l y  est abl i shed t r ust  f und t o const i t ut e 

a pr oper t y i nt er est  pr ot ect ed by Ar t i c l e I ,  Sect i on 13 of  t he 

Wi sconsi n Const i t ut i on.   Rel y i ng pr i mar i l y on t hi s cour t ' s  

deci s i on i n Li ght bour n,  t he Medi cal  Soci et y poi nt s t o t hr ee 

sour ces of  pr oper t y i nt er est s:  ( 1)  st at ut or y l anguage descr i bi ng 

t he pur pose and nat ur e of  t he Fund;  ( 2)  benef i c i ar i es '  i nt er est  

i n t he Fund' s i nt egr i t y and secur i t y;  and ( 3)  cont r act ual  r i ght s 

i n t he Fund.   Secr et ar y Mor gan,  on t he ot her  hand,  ar gues t hat  

heal t h car e pr ovi der s have no pr oper t y i nt er est  because t hey 

l ack t hr ee r i ght s:  ( 1)  r i ght  t o f r ee use of  t he Fund;  ( 2)  r i ght  

                                                 
15 " The Fi f t h Amendment  [ t o t he Uni t ed St at es Const i t ut i on]  

at t aches a br oad meani ng t o t he wor d pr oper t y,  consi st ent  wi t h 
t he expansi ve meani ng t hat  t he t er m had among t he Amer i can 
f oundi ng f at her s,  t he aut hor s of  t he Const i t ut i on and t he Bi l l  
of  Ri ght s. "   2 Ni chol s on Emi nent  Domai n,  § 5. 01[ 2] [ c] ,  at  5- 15 
( 3d ed.  2006) .  



No.   2009AP728 

22 
 

t o di st r i but i on f r om t he Fund;  and ( 3)  cont r act ual  r i ght s i n t he 

Fund.   I n ot her  wor ds,  wi t h t he except i on of  cont r act  r i ght s——

whi ch bot h par t i es agr ee can be t he sour ce of  a pr oper t y 

i nt er est ——t he par t i es di sagr ee about  t he basi c  sour ces f r om 

whi ch a pr oper t y i nt er est  can ar i se i n a st at ut or i l y  est abl i shed 

t r ust  f und.  

¶44 Al t hough t hi s cour t  has never  addr essed t he nat ur e of  

heal t h car e pr ovi der s '  pr oper t y i nt er est s i n t he Fund,  t he cour t  

has addr essed t he exi st ence of  pr oper t y i nt er est s i n t he WRS.   

These cases set  out  t he basi c f r amewor k f or  det er mi ni ng whet her  

par t i c i pant s have pr oper t y i nt er est s i n st at ut or i l y  est abl i shed 

t r ust  f unds.   Over  t i me,  t hi s cour t  has set  out  a br oad scope of  

par t i c i pant  pr oper t y i nt er est s i n t r ust  f unds t hat  ext ends 

beyond nar r ow cont r act ual  r i ght s.   

¶45 An ear l y case expl ai ni ng par t i c i pant  r i ght s i n t he 

st at e t eacher s r et i r ement  syst em was St at e Teacher s '  Ret i r ement  

Bd.  v.  Gi essel ,  12 Wi s.  2d 5,  106 N. W. 2d 301 ( 1960) .   The cour t  

r el i ed heavi l y on a cont r act  anal ysi s.   The cour t  sai d t hat  t he 

syst em was basi cal l y " a j oi nt  cont r i but or y money- pur chase pl an, "  

i d.  at  8,  and t hat  " t he t eacher s have a cont r act ual  r el at i onshi p 

wi t h t he st at e and a vest ed r i ght "  i n t he r et i r ement  syst em,  i d.  

at  9.   The cour t  r ul ed t hat  t he l egi s l at ur e coul d not  use 

r et i r ement  syst em f unds t o pay f or  a st udy of  t he r et i r ement  

syst em.  

¶46 I n Associ at i on of  St at e Pr osecut or s,  t hi s cour t  

addr essed t he const i t ut i onal i t y of  l egi s l at i on t hat  cr eat ed a 

uni f or m st at ewi de pensi on pl an f or  pr osecut or s.   The l egi s l at i on 
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r equi r ed Mi l waukee Count y t o t r ansf er  t o t he st at e pl an empl oyer  

cont r i but i ons t hat  had been made t o t he count y r et i r ement  pl an 

on behal f  of  unvest ed Mi l waukee Count y pr osecut or s who had l at er  

become par t  of  t he st at e pl an.   Ass' n of  St at e Pr osecut or s,  199 

Wi s.  2d at  552.   The cour t  began i t s anal ysi s by addr essi ng 

whet her  t he par t i c i pant s had a pr oper t y i nt er est  i n t he count y 

r et i r ement  pl an,  i nasmuch as Mi l waukee Count y had a " def i ned 

benef i t "  pl an as opposed t o t he " def i ned cont r i but i on"  pl an i n 

Gi essel .   Ass' n of  St at e Pr osecut or s,  199 Wi s.  2d at  559. 16  The 

cour t  acknowl edged t hat  whi l e t he r et i r ement  f und i n Gi essel  was 

di f f er ent  f r om t he r et i r ement  pl an at  i ssue,  i t  adher ed t o t he 

gener al  pr oposi t i on t hat  " vest ed empl oyees and r et i r ees have 

pr oper t y i nt er est s i n t hei r  r et i r ement  syst em. "   I d.  at  559.  

¶47 Thus,  t he cour t  r ej ect ed t he di st i nct i on bet ween 

" def i ned cont r i but i on"  pl ans——i n whi ch t he empl oyee' s benef i t  i s  

based upon t he amount s cont r i but ed——and " def i ned benef i t "  pl ans—

—i n whi ch t he empl oyee' s benef i t  i s  based upon a f or mul a 

f act or i ng i n aver age sal ar y and year s of  ser vi ce.   I d.  at  560.   

The cour t  expl ai ned why t he di st i nct i on was i mmat er i al :  

The st r uct ur e of  a pensi on pl an mer el y del i neat es t he 
met hod of  f i nanci ng t he pensi on f unds and det er mi nes 
t he appr opr i at e amount  of  empl oyer  cont r i but i ons.  Any 
pensi on pl an' s abi l i t y  t o meet  i t s obl i gat i ons can be 
j eopar di zed when f unds ar e t aken f r om i t ,  s i nce ever y 

                                                 
16 Al t hough t he cour t  i n Associ at i on of  St at e Pr osecut or s v.  

Mi l waukee Count y,  199 Wi s.  2d 549,  544 N. W. 2d 888 ( 1996) ,  was 
deci di ng whet her  t he t r ansf er  const i t ut ed a depr i vat i on of  
pr oper t y wi t hout  due pr ocess,  t he t hr eshol d i nqui r y of  whet her  
t he par t i c i pant s  had a pr oper t y  i nt er est  i n t he pl an i s t he same 
i ssue we deci de i n t hi s case.  
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di me i s ar guabl y par t  of  a management  st r at egy 
dependent  upon spr eadi ng t he f und' s moni es as br oadl y  
as possi bl e.  

I d.  at  560 ( emphasi s added) .    

¶48 The cour t  t hen t ur ned t o whet her  t he t r ansf er  of  f unds 

woul d t ake pr oper t y wi t hout  due pr ocess of  l aw.   I d.  at  561.   

The Associ at i on of  St at e Pr osecut or s ar gued t hat  because t he 

t r ansf er r ed amount  was smal l ,  t he t r ansf er  di d not  di mi ni sh t he 

benef i t s of  any empl oyees or  r et i r ees r emai ni ng i n t hat  

Mi l waukee Count y pl an.   I d.   The cour t  r ej ect ed t hi s ar gument ,  

r easoni ng t hat  " [ g] over nment al  t aki ngs do not  become exempt  f r om 

due pr ocess r equi r ement s s i mpl y because t hey may be act uar i al l y  

i nsi gni f i cant . "   I d.   The Associ at i on f ur t her  ar gued t hat  a 

benef i c i ar y ' s pr oper t y i nt er est  woul d never  be i mpai r ed because 

Mi l waukee Count y woul d al ways be r esponsi bl e f or  any shor t f al l .   

I d.   The cour t  agai n r ej ect ed t hi s ar gument ,  r easoni ng t hat  

" [ w] hi l e t he speci f i c  t r ansf er  [ at  i ssue]  may not  i mmedi at el y 

t hr eat en t he benef i t s of  [ t he benef i c i ar i es] ,  t he pr ecedent  set  

by such a t r ansf er  cer t ai nl y coul d. "   I d.  at  562 ( emphasi s 

added) .   The cour t  concl uded t hat  i f  t he l egi s l at ur e coul d or der  

such t r ansf er s,  " t he act uar i al  soundness of  t he pl an coul d 

event ual l y suf f er . "   I d.  

¶49 I n Ret i r ed Teacher s Ass' n,  t he cour t  addr essed whet her  

annui t ant s had a pr oper t y i nt er est  i n a WRS account  t hat  pai d 

out  sur pl uses t o annui t ant s.   Ret i r ed Teacher s Ass' n,  207 

Wi s.  2d at  18.   Concl udi ng t hat  t hey di d,  t he cour t  began by 

not i ng t hat  an annui t ant ' s i nt er est  " f i nds i t s genesi s bot h i n 

[ t he st at ut e est abl i shi ng r i ght s i n t he WRS]  and i n pr i or  
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deci s i ons of  t hi s cour t . "   I d.  ( c i t i ng Wi s.  St at .  § 40. 19( 1) ) .   

The st at ut e r ead i n par t :  " Ri ght s exer ci sed and benef i t s accr ued 

t o an empl oyee under  t hi s chapt er  f or  ser vi ce r ender ed shal l  be 

due as a cont r act ual  r i ght  and shal l  not  be abr ogat ed by any 

subsequent  l egi s l at i ve act . "   Wi s.  St at .  § 40. 19( 1)  ( 1987- 88) .   

The cour t  t hen r ej ect ed t he ar gument  t hat  annui t ant s had onl y a 

" uni l at er al  expect at i on"  of  r ecei v i ng sur pl uses.   The pr oper t y 

i nt er est ,  t he cour t  concl uded,  was " t he r i ght  of  ever y annui t ant  

t o have sur pl us di st r i but i ons made i n a manner  consi st ent  wi t h 

t he [ st at ut e pr ovi di ng f or  di st r i but i on of  sur pl uses. ] "   I d.  at  

19- 20.   Ret i r ed Teacher s Ass' n,  i n deal i ng wi t h sur pl uses,  

appear ed t o go beyond " def i ned benef i t s"  t o capt ur e benef i t s 

f r om t he over al l  success of  t he syst em.  

¶50 The cour t ' s  most  compr ehensi ve anal ysi s of  par t i c i pant  

r i ght s i n t he WRS came i n Li ght bour n,  whi ch t he Medi cal  Soci et y 

uses t o est abl i sh i t s f r amewor k f or  det er mi ni ng t he exi st ence of  

pr oper t y i nt er est s i n t he Fund.   I n Li ght bour n,  t he cour t  deal t  

wi t h a const i t ut i onal  chal l enge t o l egi s l at i on al t er i ng a number  

of  di f f er ent  pr ovi s i ons i n t he WRS.   Li ght bour n,  243 

Wi s.  2d 512,  ¶59.   Among ot her  c l ai ms,  t he pl ai nt i f f s ar gued 

t hat  a t r ansf er  f r om one of  t he st at e account s and a cr edi t  f or  

empl oyer s const i t ut ed unconst i t ut i onal  t aki ngs of  pr i vat e 

pr oper t y.   I d.  

¶51 Al t hough t he cour t  ul t i mat el y r ej ect ed t he t aki ngs 

cl ai ms,  i t  c l osel y exami ned t he sour ce of  par t i c i pant s '  pr oper t y  

i nt er est s i n t he WRS.   I d. ,  ¶¶99- 131.   These i nt er est s ar ose,  i n 

par t ,  f r om t he par t i c i pant s '  i ndi v i dual  account s,  but  " [ b] eyond 
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t hi s nar r ow i ndi v i dual  i nt er est ,  each par t i c i pant  [ al so]  has a 

br oad pr oper t y i nt er est  i n t he WRS as a whol e. "   I d. ,  ¶100.   

Acknowl edgi ng t hat  par t i c i pant s have cont r act ual  and vest ed 

r i ght s i n t he st at e r et i r ement  syst em,  t he cour t  went  on " t o 

ar t i cul at e a mor e compl et e st at ement  of  t he pr oper t y i nt er est s  

and r i ght s enj oyed by par t i c i pant s. "   I d. ,  ¶107.  

¶52 The f i r st  sour ce of  a pr oper t y i nt er est  t he cour t  

i dent i f i ed was i n Wi s.  St at .  § 40. 19( 1) ,  whi ch descr i bed 

par t i c i pant s '  r i ght s i n t he WRS.   I d. ,  ¶108.   The cour t  not ed 

t hat  t he l anguage of  t he st at ut e pr ovi ded cont r act ual  r i ght s i n 

cer t ai n c i r cumst ances.   I d. ,  ¶111.  

¶53 The second sour ce of  a pr oper t y i nt er est  was i n Wi s.  

St at .  § 40. 01,  " t he nat ur e and pur pose of  t he publ i c empl oyee 

t r ust  f und. "   I d. ,  ¶113.   I n par t i cul ar ,  t he cour t  sai d t hat  t he 

pur pose of  t he Fund was " t o ai d publ i c empl oyees i n pr ot ect i ng 

t hemsel ves and t hei r  benef i c i ar i es agai nst  t he f i nanci al  

har dshi ps of  ol d age. "   I d. ,  ¶114 ( quot i ng Wi s.  St at .  § 40. 01) .   

The cour t  al so acknowl edged t he st at ut e' s decl ar at i on t hat  t he 

t r ust  f und " i s a publ i c t r ust  and shal l  be managed,  

admi ni st er ed,  i nvest ed and ot her wi se deal t  wi t h"  sol el y t o 

f ul f i l l  benef i t  commi t ment s at  t he l owest  cost .   I d.   Si mi l ar l y,  

t he cour t  c i t ed l anguage i n t he st at ut e st at i ng t hat  t he Fund 

" shal l  not  be used f or  any ot her  pur pose. "   I d.  

¶54 I n addr essi ng t he t r ust  aspect  of  t he Fund,  t he cour t  

al so acknowl edged t hat  t he st at ut or y l anguage pr ovi ded " speci f i c  

saf eguar ds t o par t i c i pant s. "   I d. ,  ¶116.   One of  t hese was t hat  

" t r ust  f und money must  be used f or  pr oper  t r ust  pur poses. "   I d.   
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As an exampl e of  a non- t r ust  pur pose,  t he cour t  r ef er r ed t o t he 

t r ansf er  i n Associ at i on of  St at e Pr osecut or s,  i n whi ch t he cour t  

hel d t hat  " [ t ] he st at e cannot  s i mpl y ' r each'  i nt o t he Count y 

Pl an t o pay f or  obl i gat i ons [ t he st at e]  has i ncur r ed. "   I d. ,  

¶118 ( quot i ng Ass' n of  St at e Pr osecut or s,  199 Wi s.  2d 562- 63) .  

¶55 The cour t  t hen hel d t hat  " l egi s l at i ve act i on af f ect i ng 

t he WRS must  be consi st ent  wi t h t he st at ed obj ect i ves of  t he 

t r ust . "   Li ght bour n,  243 Wi s.  2d 512,  ¶119.   Agai n r el y i ng on 

Associ at i on of  St at e Pr osecut or s,  t he cour t  sai d t hat  t he 

l egi s l at ur e r et ai ned t he power  t o adj ust  or  amend a r et i r ement  

pl an,  but  t hat  par t i c i pant s coul d chal l enge l egi s l at i ve act i ons 

" t hat  devi at e f r om t r ust  obj ect i ves or  cause i nj ur y t o t he 

t r ust . "   Li ght bour n,  243 Wi s.  2d 512,  ¶119.   Si gni f i cant l y,  t he 

cour t  al so not ed t hat  t he Fund' s  boar d " must  deal  wi t h t he [ WRS]  

i n t he same f ai t hf ul  manner  as t r ust ees woul d admi ni st er  any 

t r ust ,  t hat  i s ,  t hey must  exer ci se di l i gence,  pr udence,  and 

absol ut e f i del i t y i n managi ng t r ust  asset s. "   I d. ,  ¶120 ( c i t i ng 

Sensenbr enner  v.  Sensenbr enner ,  76 Wi s.  2d 625,  635,  252 

N. W. 2d 47 ( 1977)  ( emphasi s added) ) .  

¶56 The t hi r d sour ce of  pr oper t y i nt er est s t he cour t  

i dent i f i ed was " t he i nt egr i t y and secur i t y"  of  r et i r ement  f unds.   

I d. ,  ¶121.   We not ed t hat  t hi s i nt er est  was ar t i cul at ed i n 

Associ at i on of  St at e Pr osecut or s and i nher ent  i n t he st at ut es 

gover ni ng t he WRS.   I d.   Accor di ngl y,  we hel d t hat  t he st at ut es 

gave par t i c i pant s " t he r i ght  t o pr ot ect  t hei r  account s f r om 

ei t her  abr ogat i on or  di ssi pat i on. "   I d.  
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¶57 I n t hi s case,  bot h t he c i r cui t  cour t  and Secr et ar y 

Mor gan ci t e t he st at ut e' s f ai l ur e t o est abl i sh cont r act  r i ght s  

t o suppor t  t he pr oposi t i on t hat  t he heal t h car e pr ovi der s l ack a 

pr oper t y i nt er est  i n t he Fund.   Thi s r easoni ng i s t oo nar r ow.   

Ar t i c l e I ,  Sect i on 13 pr ot ect s a wi de var i et y of  pr oper t y 

i nt er est s r ecogni zed by st at e l aw.   Cont r act  r i ght s ar e not  t he 

s i ne qua non f or  a pr oper t y i nt er est  i n a st at e f und.   I n f act ,  

we have speci f i cal l y hel d t hat  pr oper t y i nt er est s ar i se f r om a 

much br oader  set  of  f act or s  t han cont r act  r i ght s.   See 

Li ght bour n,  243 Wi s.  2d 512,  ¶107 ( ar t i cul at i ng " a mor e compl et e 

st at ement  of  t he pr oper t y i nt er est s and r i ght s enj oyed by 

par t i c i pant s"  t han cont r act  r i ght s) ;  see al so Fazi o,  280 

Wi s.  2d 837,  ¶14 ( benef i c i ar i es of  WRS deat h benef i t s——as 

opposed t o t hose di r ect l y cont r act i ng wi t h t he st at e——al so 

obt ai n a pr oper t y i nt er est  i n t hei r  benef i t  once t hey meet  t he 

st at ut or y r equi r ement s) .  

¶58 Exami ni ng t hese cases demonst r at es t hat  t he cour t  has 

consi der ed a number  of  di f f er ent  f act or s when anal yzi ng pr oper t y  

i nt er est s i n st at ut or i l y  est abl i shed t r ust  f unds.   Gi essel  

demonst r at ed t hat  a cont r act ual  r el at i onshi p i s a sour ce of  

pr oper t y i nt er est s,  and t hat  pr i nci pl e r emai ns sound.   Gi essel ,  

12 Wi s.  2d at  9.   However ,  Associ at i on of  St at e Pr osecut or s,  

Ret i r ed Teacher s Ass' n,  and Li ght bour n r ecogni ze a br oader  scope 

of  par t i c i pant  i nt er est s.   These i nt er est s der i ve di r ect l y f r om 

st at ut or y l anguage and f r om t he nat ur e and pur pose of  t he t r ust  

cr eat ed by st at ut e.   I n sum,  t hey r ef l ect  t he " l ongst andi ng vi ew 

i n Wi sconsi n l aw t hat  t r ust  f unds ar e t o be t r eat ed di f f er ent l y 
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t han gener al  r evenue,  and t hat  t he st at e has l ess power  t o 

r egul at e t he use of  t r ust  f unds. "   Opi ni on of  Wi s.  At t ' y  Gen.  t o 

The Honor abl e Mi chael  G.  El l i s ,  Chai r per son,  Senat e Or gani zat i on 

Commi t t ee,  OAG 1- 95,  at  3 ( Feb.  14,  1995) .  

¶59 Our  " mor e compl et e"  st at ement  of  pr oper t y i nt er est s i n 

Li ght bour n i s consi st ent  wi t h t he l egal  st andar ds appl i ed by 

ot her  cour t s t o det er mi ne whet her  par t i c i pant s have pr oper t y 

i nt er est s i n st at ut or i l y  est abl i shed t r ust  f unds.   They have 

hel d t hat  vest ed pr oper t y r i ght s " may be cr eat ed ei t her  by 

common l aw,  by st at ut e,  or  by cont r act . "   Mor an v.  Okl a.  ex r el .  

Der r yber r y,  534 P. 2d 1282,  1288 ( Okl a.  1975)  ( quot i ng Baker  v.  

Tul sa Bl dg.  & Loan Ass' n,  66 P. 2d 45,  46 ( Okl a.  1936) ) .   To have 

a vest ed r i ght ,  a per son must  hol d " t i t l e,  l egal  or  equi t abl e,  

t o t he pr esent  or  f ut ur e enj oyment  of  pr oper t y. "   Fun ' N Sun RV,  

527 N. W. 2d at  478 ( quot i ng Mi nt y v.  Bd.  of  St at e Audi t or s,  58 

N. W. 2d 106,  111 ( Mi ch.  1953) ) ;  Pa.  Med.  Soc' y v.  Dep' t  of  Pub.  

Wel f ar e,  Nos.  584 M. D.  2008,  585 M. D.  2008,  2010 WL 1491269,  * 9 

( Pa.  Commw.  Apr .  15,  2010)  ( quot i ng Koni dar i s v.  Por t nof f  Law 

Assocs. ,  Lt d. ,  953 A. 2d 1231,  1242 ( 2008) )  ( vest ed r i ght s ar i se 

f r om " t i t l e,  l egal  or  equi t abl e,  t o t he pr esent  or  f ut ur e 

enf or cement  of  a demand,  or  a l egal  exempt i on f r om a demand made 

by anot her " ) .   Vest ed r i ght s may be const i t ut i onal l y pr ot ect ed 

even i f  t hey ar e " benef i c i al "  r i ght s——such as r i ght s i n a t r ust  

est at e——r at her  t han l egal  or  possessor y r i ght s.   See Tut t l e v.  

N. H.  Med.  Mal pr act i ce Joi nt  Under wr i t i ng Ass' n,  992 A. 2d 624,  

638 ( N. H.  2010) .  
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¶60 Whi l e Li ght bour n di d not  pur por t  t o set  out  an 

excl usi ve set  of  f act or s,  i t  pr ovi des t he cor r ect  basi c 

f r amewor k f or  det er mi ni ng whet her  a pr oper t y i nt er est  exi st s.   

Wi t h t he under st andi ng t hat  a pr oper t y i nt er est  may ar i se f r om 

cont r act  r i ght s,  speci f i c  st at ut or y l anguage set t i ng out  t he 

nat ur e and pur pose of  a t r ust  f und and t he secur i t y and 

i nt egr i t y of  an ent i r e f und,  as wel l  as ot her  f act or s,  we now 

t ur n t o whet her  t he heal t h car e pr ov i der s have a 

const i t ut i onal l y pr ot ect ed pr oper t y i nt er est  i n t he Fund.  

B.  The Heal t h Car e Pr ovi der s '  Equi t abl e Ti t l e i n t he Fund 

¶61 Based on t he pr i nci pl es ar t i cul at ed i n Li ght bour n and 

ot her  cases,  we concl ude t hat  t he heal t h car e pr ovi der s have a 

const i t ut i onal l y pr ot ect ed pr oper t y i nt er est  i n t he Fund.   The 

heal t h car e pr ovi der s '  pr oper t y i nt er est  i s  t he equi t abl e t i t l e 

t o t he Fund t hat  t hey hol d as named benef i c i ar i es of  t he Fund.   

We r each t hi s concl usi on f or  t wo r easons.   Fi r st ,  t he Fund i s 

unambi guousl y a f or mal  t r ust  under  Wi sconsi n l aw i n bot h name 

and f or m.   Second,  t he benef i c i ar i es of  a t r ust  have equi t abl e 

t i t l e i n a t r ust .  

1.  Exi st ence of  a For mal  Tr ust  

¶62 The l egi s l at ur e est abl i shed a f or mal  t r ust  f und.   The 

Fund i s mor e t han a t r ust  i n name.   I t  has al l  t hr ee cr i t i cal  

el ement s necessar y t o est abl i sh a t r ust ,  namel y,  ( 1)  t r ust ees 

who hol d pr oper t y and ar e subj ect  t o equi t abl e dut i es t o deal  

wi t h t he pr oper t y f or  t he benef i t  of  ot her s;  ( 2)  benef i c i ar i es 

t o whom t he t r ust ees owe t hese equi t abl e dut i es;  and ( 3)  t r ust  

pr oper t y t hat  i s  hel d by t he t r ust ees f or  t he benef i c i ar i es.   
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See Sut her l and v.  Pi er ner ,  249 Wi s.  462,  467,  24 N. W. 2d 883 

( 1946)  ( descr i bi ng t hese t hr ee el ement s) ;  see al so Ar t ac v.  

DHFS,  2000 WI  App 88,  ¶15,  234 Wi s.  2d 480,  491- 92,  610 

N. W. 2d 115.  

¶63 Fi r st ,  t he Fund has t r ust ees who hol d pr oper t y  subj ect  

t o equi t abl e dut i es t o deal  wi t h t he pr oper t y f or  t he benef i t  of  

ot her s.   Wi sconsi n St at .  § 655. 27( 2)  st at es:  " Management  of  t he 

f und shal l  be vest ed wi t h t he boar d of  gover nor s. "   Fur t her mor e,  

t he Fund " i s hel d i n i r r evocabl e t r ust  f or  t he sol e benef i t  of  

heal t h car e pr ovi der s par t i c i pat i ng i n t he f und and pr oper  

c l ai mant s. "   Wi s.  St at .  § 655. 27( 6) .   Read t oget her ,  t hese t wo 

pr ovi s i ons unambi guousl y est abl i sh t hat  t he boar d i s t he t r ust ee 

of  t he Fund.  

¶64 The boar d' s dut y as t r ust ee i s r ecogni zed i n our  pr i or  

cases t hat  have anal ogi zed t he boar d t o t he t r ust ee of  a pr i vat e 

t r ust .   I n St r ykowski ,  t hi s cour t  acknowl edged t he Fund' s dut y 

t o def end t he t r ust  est at e,  as wel l  as i t s dut y t o deal  

i mpar t i al l y  wi t h benef i c i ar i es:  bot h t he heal t h car e pr ovi der s 

and pr oper  c l ai mant s.   St r ykowski ,  81 Wi s.  2d at  518.   The cour t  

concl uded t hat  t he Fund di d not  v i ol at e i t s dut i es t o t he 

c l ai mant s by def endi ng t he t r ust  " wher e t he t r ust ee r easonabl y  

det er mi nes t hat  t he c l ai m i s adver se t o t he t r ust . "   I d.   The 

cour t  anal ogi zed t he t r ust  t o c i r cumst ances i n a Col or ado case 

i nvol v i ng a publ i c pensi on:  " I t  i s  wi t hi n t he power ,  and i s t he 

dut y of  a t r ust ee t o i nst i t ut e act i on and pr oceedi ngs f or  t he 

pr ot ect i on of  t he t r ust  est at e,  .  .  .  and t o t ake al l  l egal  

st eps .  .  .  r easonabl y necessar y wi t h r el at i on t o t hose 
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obj ect i ves. "   I d.  ( quot i ng Br i snehan v.  Cent r al  Bank & Tr ust ,  

299 P. 2d 113 ( Col o.  1956) ) .  

¶65 Wi sconsi n cour t s  have descr i bed t he boar d as a t r ust ee 

i n ot her  s i t uat i ons.   For  exampl e,  t hi s cour t  hel d t hat  t he 

boar d coul d br i ng an act i on agai nst  an i nsur er  t hat  r ef used t o 

cont r i but e t o a set t l ement  i n a c l ai m agai nst  i t s  i nsur ed,  

r easoni ng t hat  i t  has t he power  " t o per f or m al l  of  t he f unct i ons 

of  t r ust ees under  t he common l aw of  t r ust s. "   WHCLI P,  200 

Wi s.  2d at  615 ( c i t i ng St r ykowski ,  81 Wi s.  2d at  518) .   

Si mi l ar l y,  t he cour t  of  appeal s hel d t hat  t he Fund coul d sue t o 

r ecover  payment s t o an unqual i f i ed pr ovi der ,  on gr ounds t hat  

doi ng so was " r easonabl y necessar y"  t o pr ot ect  t he t r ust .   Wi s.  

Pat i ent s Comp.  Fund v.  St .  Mar y ' s Hospi t al ,  209 Wi s.  2d 17,  40-

41,  561 N. W. 2d 797 ( Ct .  App.  1997)  ( quot i ng WHCLI P,  200 

Wi s.  2d at  615) .  

¶66 Because t he Fund oper at es as a t r ust  and t he boar d i s 

t he t r ust ee,  t he boar d' s dut i es t o t he benef i c i ar i es ar e 

anal ogous t o t hose of  a common- l aw t r ust ee.   Common- l aw t r ust ees 

have f i duci ar y dut i es t o benef i c i ar i es.   Sut her l and,  249 Wi s.  at  

466.   Ther ef or e,  as t he t r ust ee of  t he Fund,  t he boar d has a 

f i duci ar y dut y i n managi ng t he t r ust .   See Zast r ow v.  Jour nal  

Commc' ns,  2006 WI  72,  ¶22,  291 Wi s.  2d 426,  718 N. W. 2d 51.   Thi s 

means t hat  t he boar d has a dut y of  " undi v i ded l oyal t y"  t o t he 

benef i c i ar i es of  t he Fund.   I d. ,  ¶34 ( quot i ng Hammes v.  Fi r st  

Nat ' l .  Bank & Tr ust  Co.  of  Raci ne,  79 Wi s.  2d 355,  255 N. W. 2d 

555 ( 1977) ) ;  see al so Li ght bour n,  243 Wi s.  2d 512,  ¶120 ( l i s t i ng 

dut i es of  ETF boar d) .  
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¶67 The Fund al so sat i sf i es t he second el ement  necessar y 

t o cr eat e a t r ust :  t he exi st ence of  benef i c i ar i es t o whom t he 

t r ust ee owes equi t abl e dut i es.   Thi s el ement  i s unambi guousl y 

est abl i shed by st at ut or y l anguage.   See Li ght bour n,  243 

Wi s.  2d 512,  ¶¶108,  113 ( f i ndi ng par t i c i pant  pr oper t y i nt er est s 

i n t he l anguage of  t he st at ut e,  i ncl udi ng a st at ut e t hat  set s 

out  t he nat ur e and pur pose of  t he publ i c empl oyee t r ust  f und) .    

¶68 Wi sconsi n St at .  § 655. 27( 6)  pr ovi des t hat  " [ t ] he f und,  

i ncl udi ng any net  wor t h of  t he f und,  i s hel d i n i r r evocabl e 

t r ust  f or  t he sol e benef i t  of  heal t h car e pr ovi der s 

par t i c i pat i ng i n t he f und and pr oper  c l ai mant s. "   Wi s.  St at .  

§ 655. 27( 6)  ( emphasi s added) .   Al t hough t he wor d " i r r evocabl e"  

was not  added unt i l  2003,  § 655. 27( 6)  has al ways descr i bed t he 

Fund as a " t r ust "  hel d f or  t he benef i t  of  t he heal t h car e 

pr ovi der s ( or  " i nsur eds"  under  t he ear l i er  st at ut e)  and pr oper  

c l ai mant s.   Ther ef or e,  f r om t he begi nni ng,  t he st at ut e 

speci f i cal l y named heal t h car e pr ovi der s as benef i c i ar i es of  t he 

Fund.  

¶69 The boar d' s dut y i s not  t o manage t he Fund f or  t he 

Fund' s benef i t ,  but  t o manage t he Fund f or  t he " sol e benef i t "  of  

t he named benef i c i ar i es.   Wi s.  St at .  § 655. 27( 6) .   Thi s key 

el ement  i s l acki ng i n many st at e f unds t hat  set  asi de money f or  

a speci f i c  pur pose and ar e " t r ust  f unds"  i n name onl y. 17  

                                                 
17 The pr i mar y anal ogy of f er ed by Secr et ar y Mor gan i s t he 

t r anspor t at i on f und.   Wi s.  St at .  § 25. 40.   However ,  t he st at e 
manages a l ar ge number  of  t r ust  f unds,  whi ch ar e desi gnat ed f or  
speci f i c  pur poses but  do not  i dent i f y speci f i c  benef i c i ar i es.   
See Wi s.  St at .  § 25. 17 ( l i s t i ng f unds) .  



No.   2009AP728 

34 
 

Chapt er  655 does mor e t han set  asi de money f or  a pur pose.   I t  

enumer at es t wo speci f i c  and def i ni t e c l asses of  benef i c i ar i es:  

heal t h car e pr ovi der s and pr oper  c l ai mant s.   I d. 18 

¶70 The exi st ence of  named benef i c i ar i es i s what  

t r ansf or ms t he Fund f r om money set  asi de f or  a pur pose i nt o a 

f or mal  t r ust .   To i l l ust r at e,  i n Fun ' N Sun RV,  c i t ed by 

Secr et ar y Mor gan,  t he Mi chi gan Supr eme Cour t  uphel d t he 

const i t ut i onal i t y of  t he st at e' s sal e of  i t s  acci dent  f und t o a 

pr i vat e i nsur er .   Fun ' N Sun RV,  527 N. W. 2d at  482.   I n doi ng 

so,  t he cour t  not ed t hat  ear l i er  case l aw " di d not  expr essl y 

i dent i f y any benef i c i ar y of  t he ' t r ust '  t o whi ch [ t he st at ut e]  

r ef er r ed. "   I d.  at  479 ( di scussi ng Comm' r  of  I ns.  v.  Advi sor y 

Bd.  of  t he Mi ch.  St at e Acci dent  Fund,  434 N. W. 2d 433 ( Mi ch.  Ct .  

App.  1988) ) .   For  t hi s r eason,  t he cour t  concei ved of  t he 

Mi chi gan f und as a " t r ust "  onl y " i n an i nf or mal ,  descr i pt i ve 

sense,  r at her  t han as a decl ar at i on of  a f or mal  t r ust  

r el at i onshi p. "   I d.    

¶71 The descr i pt i on of  t he Mi chi gan f und i s i n st ar k 

cont r ast  t o t he way Wi s.  St at .  § 655. 27( 6)  and pr evi ous cases 

descr i be t he Fund:  a f or mal  t r ust  wi t h named benef i c i ar i es.   

None of  t he ot her  cases ci t ed by Secr et ar y Mor gan i nvol ved a 

t r ust  hel d f or  t he benef i t  of  expr essl y named benef i c i ar i es and 

a boar d wi t h f i duci ar y dut i es t o t hose benef i c i ar i es.   See Mi ss.  

                                                 
18 " The member s of  a def i ni t e c l ass of  per sons can be t he 

benef i c i ar i es of  a t r ust . "   See Rest at ement  ( Thi r d)  of  Tr ust s 
§ 45 ( 2003) .  " A cl ass i s not  i ndef i ni t e f or  t hi s pur pose mer el y 
because i t  consi st s of  a changi ng or  shi f t i ng gr oup,  t he number  
of  whose member s may i ncr ease or  decr ease. "   I d. ,  cmt .  a.  
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Sur pl us Li nes Ass' n v.  Mi ss. ,  442 F.  Supp.  2d 335,  337 ( S. D.  

Mi ss.  2006) ,  af f ' d 261 Fed.  Appx.  781 ( 5t h Ci r .  Jan.  15,  2008) ;  

Kel so & I r wi n,  P. A.  v.  St at e I ns.  Fund,  997 P. 2d 591,  596 ( I daho 

2000)  ( no pr ovi s i ons i n st at ut or y l anguage pr ovi ded pr oper t y 

r i ght s) ;  D.  Cor so Excavat i ng,  I nc.  v.  Poul i n,  747 A. 2d 994,  

1000- 01 ( R. I .  2000) .  

¶72 The t hi r d el ement  of  a f or mal  t r ust  i s  t he exi st ence 

of  t r ust  pr oper t y.   Wi sconsi n St at .  § 655. 27( 6)  speci f i es t hat  

" [ t ] he f und i s est abl i shed"  and t hat  " any net  wor t h of  t he f und"  

i s hel d i n i r r evocabl e t r ust . "   As of  June 30,  2007,  j ust  pr i or  

t o t he t r ansf er ,  t he Fund hel d r oughl y $798. 5 mi l l i on i n t ot al  

asset s.   2010 Audi t ,  supr a,  at  35.   Ther e i s no quest i on t hat  

t r ust  pr oper t y exi st s.  

¶73 I n sum,  t he l egi s l at ur e est abl i shed t he Fund as a 

f or mal  t r ust .   I t  under scor ed t he nat ur e of  t hat  t r ust  i n Wi s.  

St at .  § 655. 27( 6) .   Beyond t he l egi s l at ur e' s expr ess i nt ent  t o 

est abl i sh a t r ust ,  t he Fund meet s t he t hr ee r equi r ement s f or  a 

t r ust  under  Wi sconsi n l aw:  ( 1)  t r ust ees wi t h dut i es t o manage 

t he t r ust  on behal f  of  benef i c i ar i es;  ( 2)  benef i c i ar i es t o whom 

t he t r ust ees owe equi t abl e dut i es;  and ( 3)  t r ust  pr oper t y.   The 

exi st ence of  t hese t hr ee el ement s i s concl usi vel y demonst r at ed 

by st at ut or y l anguage,  pr i or  case l aw,  and t he subst ance of  t he 

Fund' s oper at i on.  

2.  Benef i c i ar i es '  Equi t abl e Ti t l e i n t he Tr ust  

¶74 Because t he Fund i s a f or mal  t r ust ,  and because t he 

heal t h car e pr ovi der s ar e named benef i c i ar i es of  t he Fund,  t he 

heal t h car e pr ovi der s have equi t abl e t i t l e t o t he Fund.  
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¶75 The est abl i shment  of  a t r ust  cr eat es t wo ki nds of  

owner shi p:  t he t r ust ees hol d l egal  t i t l e t o t he t r ust  and t he 

benef i c i ar i es hol d equi t abl e t i t l e,  r ef er r ed t o as a " benef i c i al  

i nt er est . "   Wi s.  St at .  § 701. 05( 2)  ( benef i c i ar y of  a pr i vat e 

t r ust  has " equi t abl e i nt er est " ) ;  Sut her l and,  249 Wi s.  at  466 

( benef i c i ar i es of  a t r ust  have a " benef i c i al  i nt er est "  i n t he 

t r ust  pr oper t y) .   The benef i c i ar i es '  equi t abl e i nt er est  

r epr esent s " t he r eal  owner shi p, "  whi l e t he t r ust ee' s l egal  t i t l e 

i s " no mor e t han t he shadow,  al ways f ol l owi ng t he equi t abl e 

est at e,  whi ch i s t he subst ance. "   Nossaman & Wyat t ,  1 Tr ust  

Admi ni st r at i on & Taxat i on § 1. 04 at  1- 13 ( 1992)  ( quot i ng West  

Jer sey Ti t l e & Guar .  Co.  v.  I ndus.  Tr ust  Co. ,  141 A. 2d 782 ( N. J.  

1958) ) .  

¶76 We r ecogni ze t hat  t he est abl i shment  of  t he Fund 

di ver ges f r om t r adi t i onal  t r ust  pr i nci pl es i n one si gni f i cant  

way.   Gener al l y,  t he per son est abl i shi ng t he t r ust  ( by 

expr essi ng t he i nt ent  t o do so)  and t he per son pr ovi di ng t he 

money f or  t he t r ust  ar e t he same per son,  r ef er r ed t o as t he 

" set t l or . "   See Geor ge Gl eason Boger t  & Amy Mor r i s Hess,  The Law 

of  Tr ust s and Tr ust ees,  § 43 at  453 ( 3d ed.  2007)  ( set t l or  must  

have pr oper t y i nt er est  t o cr eat e a t r ust ) .   I n t he case of  t he 

Fund,  t he l egi s l at ur e est abl i shed t he Fund,  but  t he heal t h car e 

pr ovi der s ar e t he " set t l or s"  i nsof ar  as t hey pl aced t he money 

i nt o t he t r ust .   Thi s f act  t ends t o conf i r m t he heal t h car e 

pr ovi der s '  pr oper t y i nt er est  i n t he Fund.  

¶77 Heal t h car e pr ovi der s and pr oper  c l ai mant s have 

pr oper t y i nt er est s i n t he Fund,  but  t hese i nt er est s have 
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di f f er ent  bases.   The heal t h car e pr ovi der s ar e assessed 

mandat or y f ees.   These assessment s ar e enf or ced by t he t hr eat  of  

f i nes or  depr i vat i on of  a pr ovi der ' s l i cense t o pr act i ce 

medi ci ne i n Wi sconsi n.   I n sum,  t her e i s a l i nk bet ween t he 

pr ovi der ' s assessment  and t he pr ovi der ' s l i cense t hat  goes wel l  

beyond a pr of essi onal ' s nor mal  l i censi ng payment  f or  r egul at i on 

or  ser vi ce.   Wi sconsi n St at .  § 655. 27( 6)  r ecogni zes t hi s pai d-

f or  benef i t  as a pr oper t y i nt er est .   By cont r ast ,  c l ai mant s have 

a pr oper t y i nt er est  i n t he assur ance t hat  pr oper  c l ai ms,  

i ncl udi ng f ul l  economi c damages,  f r om medi cal  mal pr act i ce wi l l  

be sat i sf i ed,  i nasmuch as c l ai mant s have been f or ced t o gi ve up 

r i ght s under  convent i onal  t or t  l aw t o seek r edr ess under  t he 

pr ocedur es and l i mi t at i ons of  ch.  655.  

¶78 The l egi s l at ur e coul d have chosen t o est abl i sh t he 

Fund wi t h br oad- based t axes and t o hol d t he f unds i n t r ust  f or  

t he heal t h car e pr ovi der s.   I n t hat  event ,  t he l egi s l at ur e woul d 

have been t he " set t l or "  i n t he t r adi t i onal  sense of  bot h 

est abl i shi ng t he t r ust  and pr ovi di ng t he money f or  t he t r ust .   

I nst ead,  t he l egi s l at ur e est abl i shed t he mechani sm f or  t he Fund,  

compel l ed heal t h car e pr ovi der s t o pool  t hei r  money i n i t ,  and 

cr eat ed a boar d t o manage t he Fund as a t r ust ee.   I n doi ng so,  

t he l egi s l at ur e di d not  est abl i sh t he Fund out  of  publ i c money 

f or  a speci f i c  pur pose.   Rat her ,  t he l egi s l at ur e,  by enact i ng 

Chapt er  655,  f aci l i t at ed t he pool i ng of  pr i vat e money i n t he 
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t r ust  and r ecogni zed and pr ot ect ed t he heal t h car e pr ovi der s '  

pr oper t y i nt er est s i n t he r esul t i ng " est at e. " 19 

¶79 I n sum,  because t he Fund i s a f or mal  t r ust ,  sat i sf y i ng 

t he necessar y r equi r ement s f or  a t r ust  under  Wi sconsi n l aw,  t he 

heal t h car e pr ovi der s have equi t abl e t i t l e t o t he Fund.   The 

exi st ence of  t hi s equi t abl e t i t l e i s r ei nf or ced by t he f act  t hat  

t he Fund i s cr eat ed f r om mandat or y assessment s on t he heal t h 

car e pr ovi der s t hemsel ves.   Benef i c i al  or  equi t abl e i nt er est s 

ar e const i t ut i onal l y pr ot ect ed.   See Fun ' N Sun RV,  527 

N. W. 2d at  478 ( quot i ng 2 Cool ey,  Const i t ut i onal  Li mi t at i ons ( 8t h 

ed. )  at  749) ;  Pa.  Med.  Soc' y,  2010 WL 1491269,  at  * 9;  Tut t l e,  

992 A. 2d at  638;  2 Ni chol s on Emi nent  Domai n,  § 5. 02[ 2] [ a]  at  5-

46 ( 3d ed.  2006) .   Ther ef or e,  t he heal t h car e pr ovi der s '  

equi t abl e t i t l e t o t he Fund i s a const i t ut i onal l y pr ot ect ed 

pr oper t y i nt er est .  

C.  Ri ght s Ar i s i ng f r om t he Heal t h Car e Pr ovi der s '  Equi t abl e 

Ti t l e 

¶80 Havi ng est abl i shed t hat  t he Fund i s a f or mal  t r ust  

under  Wi sconsi n l aw and t hat  heal t h car e pr ovi der s have 

                                                 
19 Recent l y,  i n hol di ng t hat  heal t h car e pr ovi der s had 

vest ed r i ght s i n r ecei v i ng abat ement s of  t hei r  assessment s i nt o 
a pat i ent ' s compensat i on f und t hat  oper at es s i mi l ar l y t o t he 
Wi sconsi n Fund,  t he Commonweal t h Cour t  of  Pennsyl vani a f ound i t  
r el evant  t hat  " doct or s have t o pay t he assessment ,  or  t hey 
cannot  pr act i ce i n t he Commonweal t h. "   Pa.  Med.  Soc' y v.  Dep' t  
of  Pub.  Wel f ar e,  Nos.  584 M. D.  2008,  585 M. D.  2008,  2010 WL 
1491269,  * 9 ( Pa.  Commw.  Apr .  15,  2010) .   Al t hough t he 
Pennsyl vani a cour t  speci f i cal l y addr essed t he r i ght  t o 
abat ement s of  t he assessment s,  t hei r  r easoni ng nonet hel ess 
suppor t s our  concl usi on t hat  heal t h car e pr ovi der s obt ai n vest ed 
r i ght s by payi ng mandat or y assessment s.  
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equi t abl e t i t l e t o t he Fund as named benef i c i ar i es of  t he Fund,  

we now t ur n t o t he heal t h car e pr ovi der s '  t hr ee r i ght s t hat  f l ow 

f r om t hat  equi t abl e t i t l e.   Fi r st ,  t he heal t h car e pr ovi der s 

have a pr oper t y i nt er est  i n t he secur i t y and i nt egr i t y of  t he 

Fund.   Second,  t he heal t h car e pr ovi der s have a r i ght  t o r eal i ze 

i nvest ment  ear ni ngs i n t he f or m of  l ower ed assessment s.   Thi r d,  

bot h heal t h car e pr ovi der s and pr oper  c l ai mant s have a r i ght  t o 

t he assur ance t hat  excess j udgment s wi l l  be pai d by t he Fund,  so 

t hat  addi t i onal  l i t i gat i on can be avoi ded and j ust i ce wi l l  be 

done.  

1.  I nt er est  i n t he Secur i t y and I nt egr i t y of  t he Fund 

¶81 The f i r st  r i ght  t hat  f l ows f r om t he heal t h car e 

pr ovi der s '  equi t abl e t i t l e i n t he Fund i s a r i ght  t o t he 

secur i t y and i nt egr i t y of  t he Fund.   Because t he heal t h car e 

pr ovi der s '  pr oper t y i nt er est  i n t he Fund i s pr ot ect ed under  

Wi sconsi n t r ust  l aw,  t he heal t h car e pr ovi der s have a col l ect i ve 

pr oper t y i nt er est  i n t he ent i r e Fund,  even t hough i ndi v i dual  

heal t h car e pr ovi der s do not  have i ndi v i dual  account s.   Any 

i mpr oper  r emoval  of  money f r om t he Fund i nf r i nges upon t hi s 

r i ght ,  and i s l i kel y t o af f ect  i ndi v i dual  pr ovi der s.  

¶82 The heal t h car e pr ovi der s '  r i ght  t o t he secur i t y and 

i nt egr i t y of  t he ent i r e Fund f l ows nat ur al l y f r om t he nat ur e of  

t he boar d' s f i duci ar y dut y t o t he benef i c i ar i es.   A f i duci ar y 

dut y gener al l y gi ves r i se t o a dut y t o manage t he benef i c i ar i es '  

asset s " as a pr udent  i nvest or  woul d. "   See Wi s.  St at .  

§ 881. 01( 3) ( a) ;  Hat l eber g v.  Nor west  Bank Wi s. ,  2005 WI  109,  

¶20,  283 Wi s.  2d 234,  700 N. W. 2d 15 ( t r ust ee must  guar d t he 
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t r ust  asset s v i gi l ant l y) ;  Hegner  v.  Anna Van Rossum Est at e,  117 

Wi s.  2d 314,  321,  344 N. W. 2d 160 ( 1984)  ( hol di ng t hat  execut or s  

of  an est at e have many of  t he same dut i es as t r ust ees,  i ncl udi ng 

t he obl i gat i on t o i nvest  accumul at ed est at e f unds) .  

¶83 Thi s pr i nci pl e appl i es t o st at ut or i l y  est abl i shed 

t r ust  f unds as much as i t  appl i es t o pr i vat e t r ust  f unds.   See 

At t or ney Gener al  ex r el .  Bl i ed v.  Levi t an,  195 Wi s.  561,  219 

N. W.  97 ( 1928)  ( hol di ng t hat  because Annui t y Boar d had a dut y t o 

i nvest  r et i r ement  f unds,  t he cour t  woul d not  " r ead i nt o t he l aw 

any l i mi t at i ons upon t he met hods whi ch t he boar d i n t he exer ci se 

of  sound busi ness j udgment  may empl oy t o t hat  end" ) .   I n 

Li ght bour n,  t he cour t  c i t ed t he ETF' s dut y t o t he WRS as par t  of  

t he st at ut or y " saf eguar ds"  t hat  f or med t he basi s of  t he 

par t i c i pant s '  pr oper t y i nt er est s.   Li ght bour n,  243 Wi s.  2d 512,  

¶120 ( t he boar d " must  deal  wi t h t he [ WRS]  i n t he same f ai t hf ul  

manner  as t r ust ees woul d admi ni st er  any t r ust " ) .   Li ke t he ETF 

boar d,  t he boar d her e " must  exer ci se di l i gence,  pr udence,  and 

absol ut e f i del i t y i n managi ng t r ust  asset s. "   I d.  

¶84 The benef i c i ar i es '  pr oper t y i nt er est  i n t he Fund 

nat ur al l y i mpl i es a r i ght  t o t he secur i t y and i nt egr i t y of  t he 

Fund because such a r i ght  i s  t he necessar y cor ol l ar y of  t he 

t r ust ee' s f i duci ar y dut y;  i t  i s  what  t r i gger s t he t r ust ee' s 

f i duci ar y dut y.   I f  t he benef i c i ar i es di d not  have r i ght s i n t he 

secur i t y and i nt egr i t y of  t he ent i r e Fund,  t hen t he boar d woul d 

have no dut y t o manage t he Fund on t he benef i c i ar i es '  behal f .   

The boar d' s dut y as " t r ust ees under  t he common l aw of  t r ust s, "  

WHCLI P,  200 Wi s.  2d at  615,  est abl i shed i n chapt er  655 and our  
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case l aw,  woul d be an i l l usi on:  i t  woul d be a dut y t o act  f or  

t he sol e benef i t  of  benef i c i ar i es whose i nt er est s depended upon 

l egi s l at i ve whi m.   

¶85 Our  concl usi on on t hi s poi nt  i s  suppor t ed by t he New 

Hampshi r e Supr eme Cour t ' s  r ecent  deci s i on i n Tut t l e.   Tut t l e 

i nvol ved a t r ansf er  of  money i n New Hampshi r e' s Medi cal  

Mal pr act i ce Joi nt  Under wr i t i ng Associ at i on ( JUA)  t o t he st at e' s  

gener al  f und.   Tut t l e,  159 N. H.  at  633.   The JUA has been f unded 

by sur char ges on medi cal  mal pr act i ce i nsur ance pol i c i es and,  i f  

t he pl an exper i ences an excess of  f unds,  t he boar d managi ng t he 

pl an i s r equi r ed t o r educe f ut ur e assessment s or  di st r i but e t he 

excess.  I d.  at  636.   Al t hough t he cour t  hel d t he t r ansf er  

unconst i t ut i onal  on i mpai r ment - of - cont r act  gr ounds,  i t s 

r easoni ng wi t h r egar d t o t he assessment s appl i es t o t he t r ansf er  

f r om t he Fund i n t hi s case:  

The pol i c i es ent i t l e t he pol i cyhol der s t o " par t i c i pat e 
i n t he ear ni ngs of  t he [ JUA] "  and t he i ncor por at ed 
r egul at i ons mandat e t he boar d' s appl i cat i on of  excess 
f unds i n one or  bot h of  t wo speci f i ed ways:  ei t her  
agai nst  f ut ur e assessment s,  or  di st r i but i on t o t he 
pol i cyhol der s.  Under  ei t her  opt i on,  t he pol i cyhol der s 
have a di r ect  f i nanci al  i nt er est ,  and not  a mer e 
expect ancy,  i n any excess sur pl us.  Thus,  t he 
pol i cyhol der s have a vest ed r i ght  not  necessar i l y  i n 
t he di st r i but i on of  t he f unds,  but  i n t he t r eat ment    
of  t he f unds f or  t hei r  benef i t .  

I d.  at  638 ( emphasi s added) .    

¶86 Li ke t he pol i cyhol der s di scussed i n Tut t l e and t he WRS 

par t i c i pant s di scussed i n Li ght bour n,  t he heal t h car e pr ovi der s 

her e have a vest ed r i ght  i n t he t r eat ment  of  t he Fund' s money 
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f or  t hei r  benef i t .   Thi s r i ght  i s  t he essence of  t hei r  r i ght  t o 

t he secur i t y and i nt egr i t y of  t he Fund. 20 

¶87 I n sum,  because t he heal t h car e pr ovi der s have 

equi t abl e t i t l e i n t he Fund pr ot ect ed by t he t r ust ee' s f i duci ar y 

dut y,  t hey have a r i ght  t o t he secur i t y and i nt egr i t y of  t he 

ent i r e Fund.    

2.  Ri ght s t o t he Real i zat i on of  I nvest ment  Ear ni ngs 

¶88 The second r i ght  t hat  f l ows f r om t he heal t h car e 

pr ovi der s '  equi t abl e t i t l e i n t he Fund i s a r i ght  t o r eal i ze t he 

i nvest ment  ear ni ngs of  t he Fund t hr ough decr eased assessment s.   

Any i mpr oper  t r ansf er  f r om t he Fund i nf r i nges upon t hi s r i ght .  

¶89 I n assessi ng whet her  t he benef i c i ar i es '  i nt er est s ar e 

s i gni f i cant  enough t o est abl i sh a vest ed pr oper t y r i ght ,  we 

agai n t ur n t o basi c t r ust  pr i nci pl es.   We consi der  whet her  t he 

heal t h car e pr ov i der s have a vest ed i nt er est  i n t he r eal i zat i on 

of  i nvest ment  ear ni ngs,  or  whet her  t hey have a " mer e expect ancy"  

t o t hat  money.   See Tut t l e,  159 N. H.  at  627;  Wi s.  Academy of  

Sci ences,  Ar t s & Let t er s v.  Fi r st  Wi s.  Nat ' l  Bank of  Madi son,  

142 Wi s.  2d 750,  761 n. 9,  419 N. W. 2d 301 ( Ct .  App.  1987) ;  

                                                 
20 Because t he heal t h car e pr ovi der s col l ect i vel y have an 

i nt er est  i n t he ent i r e net  wor t h of  t he Fund,  i t  i s  i r r el evant  
t hat  t hey do not  have pr i vat e account s f r om whi ch t o dr aw out  of  
t he Fund.   The ci r cui t  cour t  di st i ngui shed t he WRS cases on t he 
gr ounds t hat  " [ e] ver y publ i c empl oyee who has been r ecogni zed as 
havi ng a pr ot ect abl e pr oper t y i nt er est  i n t he WRS has t hei r  own 
pr i vat e account . "   We have r ecogni zed,  however ,  t hat  whi l e WRS 
par t i c i pant s have an i nt er est  i n t hei r  i ndi v i dual  account s,  
" [ b] eyond t hi s nar r ow i ndi v i dual  i nt er est ,  each par t i c i pant  has 
a br oad pr oper t y i nt er est  i n t he WRS as a whol e. "   Wi s.  Pr of ' l  
Pol i ce Ass' n v.  Li ght bour n,  2001 WI  59,  ¶100,  243 Wi s.  2d 512,  
627 N. W. 2d 807.  
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Rest at ement  ( Second)  Tr ust s,  § 86 ( 1959)  ( " An expect at i on or  

hope of  r ecei v i ng pr oper t y i n t he f ut ur e cannot  be hel d i n 

t r ust . " ) .   Even i f  a par t y ' s i nt er est  i s  cont i ngent ——r at her  t han 

vest ed——i t  may st i l l  const i t ut e pr oper t y so l ong as i t  i s  mor e 

t han a mer e expect ancy.   Sut her l and,  249 Wi s.  at  466;  Wi s.  

Academy of  Sci ences,  Ar t s & Let t er s,  142 Wi s.  2d at  761 n. 9.  

¶90 The heal t h car e pr ovi der s have a vest ed i nt er est  i n 

t he success of  t he Fund,  r at her  t han a " mer e expect ancy. "   They 

have a di r ect  i nt er est  i n t he per f or mance of  t he Fund because 

t hat  per f or mance af f ect s t he amount  of  t hei r  assessment s.   I t  i s  

t r ue t hat  t hey cannot  be guar ant eed t hei r  r at es wi l l  decr ease i n 

a gi ven year .   Nonet hel ess,  Wi s.  St at .  § 655. 27( 3) ——whi ch set s 

out  t he consi der at i ons on whi ch annual  assessment s ar e t o be 

based——est abl i shes t he heal t h car e pr ovi der s '  r i ght s t o have 

t hei r  r at es det er mi ned based upon " [ t ] he past  and pr ospect i ve 

l oss and expense exper i ence of  t he f und. "   Wi s.  St at .  

§ 655. 27( 3) ( a) ( 2) .  

¶91 Thi s r i ght  t o enj oy i ncr eases i n t he Fund' s net  asset s 

t hr ough t he f or m of  r educed assessment s i s anal ogous t o t he 

par t i c i pant s '  i nt er est  di scussed i n Ret i r ed Teacher s Ass' n.   I n 

t hat  case,  t he cour t  r ej ect ed t he ar gument  t hat  par t i c i pant s had 

onl y a " uni l at er al  expect at i on"  t hat  t hey woul d r ecei ve 

di st r i but i ons f r om t he WRS sur pl uses,  r easoni ng t hat  t hey had a 

pr oper t y i nt er est  i n havi ng t he WRS sur pl uses di st r i but ed 

accor di ng t o st at ut e.   Ret i r ed Teacher s Ass' n,  207 Wi s.  2d 1 at  

19- 20.   Li ke t he par t i c i pant s i n Ret i r ed Teacher s Ass' n,  t he 

heal t h car e pr ovi der s have a vest ed r i ght  t o have t hei r  r at es 
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set  accor di ng t o t he f act or s out l i ned i n Wi s.  St at .  

§ 655. 27( 3) ( a) .  

¶92 Thi s r i ght  i s  mor e t han a " mer e expect ancy" ;  i t  i s  

di r ect l y set  out  i n t he st at ut e.   Al t hough t he Fund can,  and 

based on t he act uar i al  assessment  i n t he r ecor d,  pr esumabl y 

woul d r ai se r at es t o r est or e i t s sol vency,  t he pr ovi s i on t hat  

f ees be assessed based on " [ t ] he past  and pr ospect i ve l oss and 

expense exper i ence"  pr ovi des t he heal t h car e pr ovi der s wi t h a 

c l ear  r i ght  t o have t hei r  r at es set  accor di ng t o st andar d,  

enumer at ed consi der at i ons.   See i d. ;  see al so Mor an,  534 P. 2d at  

1288 ( empl oyer s par t i c i pat i ng i n Okl ahoma wor ker ' s compensat i on 

f und " had a vest ed l egal  r i ght  .  .  .  t o r el y upon t hi s t r ust  

bei ng mai nt ai ned and admi ni st er ed i n accor dance wi t h"  t he 

appl i cabl e l aw) .   The r i ght  t o f ai t hf ul  admi ni st r at i on of  t he 

l aw i s i nf r i nged when t he di ver si on of  Fund money f or  ot her  

st at e pur poses f or ces t he boar d and commi ssi oner  t o ( 1)  al l ow 

t he Fund t o oper at e at  a def i c i t ,  pot ent i al l y  r equi r i ng f ut ur e 

assessment  i ncr eases when t he Fund cannot  pay excess j udgment s;  

or  ( 2)  r ai se assessment s t o r est or e t he Fund' s sol vency.  

¶93 Our  concl usi on on t hi s poi nt  i s  agai n suppor t ed by t he 

deci s i ons of  t he New Hampshi r e Supr eme Cour t  and Commonweal t h 

Cour t  of  Pennsyl vani a.   I n Tut t l e,  t he cour t  r ef er r ed t o t wo 

possi bl e uses of  sur pl uses:  appl y t hem agai nst  f ut ur e 

assessment s or  di st r i but e t hem.   Tut t l e, 992 A. 2d at  638.   I t  

r easoned t hat  " [ u] nder  ei t her  opt i on,  t he pol i cyhol der s have a 

di r ect  f i nanci al  i nt er est ,  and not  a mer e expect ancy,  i n any 

excess sur pl us. "   I d.   The same i s t r ue her e.   The heal t h car e 
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pr ovi der s have a vest ed r i ght  i n t he Fund' s sur pl us because i t  

wi l l  ei t her  be r et ur ned t o t hem i n t he f or m of  l ower  assessment s 

or  r ei nvest ed f or  t he Fund' s f ut ur e secur i t y.  

¶94 Si mi l ar l y,  t he Pennsyl vani a cour t  det er mi ned t hat  

heal t h car e pr ovi der s had equi t abl e t i t l e,  amount i ng t o a vest ed 

r i ght ,  i n st at ut or y abat ement s.   Pa.  Med.  Soc' y,  2010 WL 

1491269,  at  * 9.   Al t hough Wi s.  St at .  § 655. 27( 3)  does not  

pr ovi de f or  mandat or y abat ement s,  i t  pr ovi des a r i ght  t o have 

t he assessment s set  accor di ng t o t he st at ut or y f act or s.   I n 

ei t her  case,  t he heal t h car e pr ovi der s have vest ed r i ght s i n t he 

management  and use of  t hei r  assessment s f or  pr oper  pur poses.  

¶95 Secr et ar y Mor gan cont ends t hat  t he St at e coul d 

const i t ut i onal l y r emove al l  money f r om t he Fund except  f or  t he 

amount s necessar y t o pay cl ai mant s t hat  had al r eady made cl ai ms.  

I f  t hi s t heor y wer e cor r ect ,  t he St at e coul d depl et e t he Fund on 

an ongoi ng basi s,  r equi r i ng t he boar d t o cont i nual l y r ai se 

assessment s by t he st at ut or y maxi mum each year  i n an at t empt  t o 

r epl eni sh t he Fund t o compensat e pr oper  c l ai mant s.   Sur el y t hi s 

woul d v i ol at e t he heal t h car e pr ovi der s '  r i ght s as 

benef i c i ar i es.   Yet ,  ongoi ng t r ansf er s woul d di f f er  f r om t he 

t r ansf er  her e onl y i n t he gr avi t y of  t he const i t ut i onal  

depr i vat i on.   See Ass' n of  St at e Pr osecut or s,  199 Wi s.  2d at  561 

( " [ t ] he gr avi t y of  a pr oper t y depr i vat i on i s i r r el evant  t o t he 

quest i on of  whet her "  a const i t ut i onal  v i ol at i on occur r ed) .   

Ther ef or e,  t he heal t h car e pr ovi der s have a pr oper t y i nt er est  i n 

t he ent i r e net  wor t h of  t he Fund because any r emoval  of  money 

f r om t he Fund i nf r i nges upon t hei r  r i ght  t o have t hei r  
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assessment s set  accor di ng t o t he f act or s i n t he st at ut e.   See 

i d.  

3.  Ri ght  t o t he Payment  of  Excess Judgment s 

¶96 The t hi r d r i ght  t hat  f l ows f r om t he heal t h car e 

pr ovi der s '  equi t abl e t i t l e i n t he Fund i s a r i ght  t o have 

j udgment s i n excess of  t hei r  r equi r ed i nsur ance pai d on t hei r  

behal f .   By mai nt ai ni ng pr i mar y i nsur ance and meet i ng t he 

r equi r ement s of  ch.  655,  a heal t h car e pr ovi der ' s l i abi l i t y  f or  

mal pr act i ce i s l i mi t ed t o t he amount  of  hi s or  her  pr i mar y 

i nsur ance.   Wi s.  St at .  § 655. 23( 5) .   The Fund pays t he excess.   

Wi s.  St at .  § 655. 27( 1) .   Under  t hi s ar r angement ,  t he Fund' s 

payment  of  excess j udgment s benef i t s t he heal t h car e pr ovi der s 

because t he payment s ar e,  i n essence,  made on t he heal t h car e 

pr ovi der s '  behal f .   They have a pr oper t y i nt er est  i n t he payment  

of  t hese excess j udgment s.  

¶97 We r ecogni ze t hat  t he l i abi l i t y  l i mi t at i on pr ovi s i on 

under  § 655. 27( 5)  i s not  cont i ngent  on t he Fund' s payment  of  t he 

excess j udgment ,  and t he boar d i t sel f  i s  i mmune f r om l i abi l i t y  

f or  any obl i gat i on of  t he Fund.   Wi s.  St at .  § 619. 04( 9) .   

However ,  i f  t he Fund wer e unabl e t o pay excess j udgment s,  pr oper  

c l ai mant s woul d be l ef t  wi t hout  any r ecour se,  except  t o 

chal l enge t he const i t ut i onal i t y of  t he st at ut or y  scheme.   Pr oper  

c l ai mant s ar e benef i c i ar i es of  t he Fund.   Ther ef or e,  even i f  we 

accept ed t he pr oposi t i on t hat  t he r emoval  of  money f r om t he Fund 

woul d not  di r ect l y i nf r i nge upon t he heal t h car e pr ovi der s '  

r i ght  t o enj oyment  of  and di st r i but i on f r om t he Fund,  t hat  
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accept ance woul d not  addr ess t he i nf r i ngement  of  t he pr oper  

c l ai mant s '  pr oper t y i nt er est s.  

¶98 Secr et ar y Mor gan ar gues t hat  t her e i s no evi dence t he 

Fund cannot  meet  i t s obl i gat i ons,  and poi nt s t o t he $100 mi l l i on 

suppl ement al  appr opr i at i on cont ai ned i n t he Act . 21  We ar e not  

per suaded.   Fi r st ,  a $100 mi l l i on appr opr i at i on af t er  a $200 

mi l l i on t r ansf er  f r om t he Fund i s,  at  a mi ni mum,  a net  t aki ng of  

$100 mi l l i on.   Second,  t he $100 mi l l i on appr opr i at i on i s  

i l l usor y;  no money has act ual l y been set  asi de and t he $100 

mi l l i on pl edge coul d be wi t hdr awn by t he l egi s l at ur e as easi l y 

as t he $200 mi l l i on was t r ansf er r ed f r om t he Fund.   Thi r d,  even 

i f  we accept  Secr et ar y Mor gan' s f act ual  asser t i on t hat  t he 

Fund' s soundness was not  j eopar di zed by t hi s di ver si on of  f unds,  

t hat  f act  i s  i r r el evant  because of  t he heal t h car e pr ovi der s '  

i nt er est  i n t he secur i t y and i nt egr i t y of  t he Fund.   See Ass' n 

of  St at e Pr osecut or s,  199 Wi s.  2d at  560 ( " Any pensi on pl an' s 

abi l i t y  t o meet  i t s obl i gat i ons can be j eopar di zed when f unds 

ar e t aken f r om i t ,  s i nce ever y di me i s ar guabl y par t  of  a 

                                                 
21 Sect i on 212p of  t he Act  cr eat ed Wi s.  St at .  

§ 20. 145( 2) ( a) ,  r eadi ng:  

20. 145 ( 2)  ( a)  Suppl ement  f or  c l ai ms payabl e.  A 
sum suf f i c i ent ,  not  t o exceed $100, 000, 000,  f or  payi ng 
any por t i on of  a c l ai m f or  damages ar i s i ng out  of  t he 
r ender i ng of  heal t h car e ser vi ces t hat  t he i nj ur ed 
pat i ent s and f ami l i es compensat i on f und under  s.  
655. 27 i s r equi r ed t o pay under  ch.  655 but  t hat  t he 
i nj ur ed pat i ent s and f ami l i es compensat i on f und i s 
unabl e t o pay because of  i nsuf f i c i ent  moneys.  

2007 Wi s.  Act  20,  § 212p.  
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management  st r at egy .  .  .  " ) .   Fur t her mor e,  whi l e t he t r ansf er  

may not  i mmedi at el y t hr eat en t he Fund' s benef i c i ar i es,  " t he 

pr ecedent  set  by such a t r ansf er  cer t ai nl y coul d. "   I d.  at  562.   

The t r ansf er  was a t aki ng,  r egar dl ess of  t he t r ansf er ' s 

act uar i al  s i gni f i cance.   I d.  at  561. 22 

¶99 I n sum,  any r emoval  of  money f r om t he Fund f or  an 

i mpr oper  pur pose i s an unconst i t ut i onal  t aki ng of  t he heal t h 

car e pr ovi der s '  pr oper t y i nt er est  i n t he Fund because i t  

i nf r i nges upon t hei r  r i ght s t o t he secur i t y and i nt egr i t y of  t he 

Fund,  t o r eal i ze t he Fund' s i nvest ment  ear ni ngs,  and t o have 

excess j udgment s pai d t o pr oper  c l ai mant s.   When money i s 

i mpr oper l y t aken f r om t he Fund,  t he heal t h car e pr ovi der s ar e 

depr i ved of  t hei r  r i ght  t o have t hat  money managed on t hei r  

behal f .   Fur t her mor e,  any such r emoval  of  money wi l l  al most  

cer t ai nl y r esul t  i n an i ncr ease i n heal t h car e pr ovi der s '  

assessment s.   I f  assessment s ar e not  r ai sed,  t he sol vency of  t he 

Fund i s j eopar di zed,  i ncr easi ng t he r i sk t hat  t he Fund wi l l  be 

unabl e t o pay excess j udgment s.   I f  t he Fund becomes unabl e t o 

pay excess j udgment s,  t he cost  of  t hose j udgment s wi l l  have t o 

be bor ne by ei t her  t he heal t h car e pr ovi der s or  t he pr oper  

c l ai mant s,  bot h of  whom ar e t he expr ess benef i c i ar i es of  t he 

Fund.  

                                                 
22 Al t hough t he gr avi t y of  t he act uar i al  i mpact  on t he Fund 

i s i r r el evant  t o whet her  a t aki ng occur r ed,  i t  bear s not i ng t hat  
t he Act uar i al  Assessment  i n t he r ecor d and t he Mar ch 2010 audi t  
bot h suggest  t hat  t he t r ansf er  s i gni f i cant l y af f ect ed t he Fund' s  
soundness.  
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¶100 We emphasi ze agai n t hat  t he nat ur e of  t he heal t h car e 

pr ovi der s '  i nt er est  must  be under st ood i n l i ght  of  t he st at ut or y 

det er mi nat i on t hat  t he Fund i s hel d i n " i r r evocabl e t r ust "  f or  

t he " sol e benef i t "  of  t he benef i c i ar i es.   Thi s decl ar at i on 

codi f i es a pr i vat e pr oper t y i nt er est  t hat  a f ut ur e l egi s l at ur e 

i s not  f r ee t o conf i scat e.    

¶101 We woul d be har d pr essed t o say t hat  t he l egi s l at ur e 

coul d not  di scont i nue t he I nj ur ed Pat i ent s and Fami l i es 

Compensat i on Fund pr ospect i vel y,  pr ovi ded t hat  i t  honor ed al l  

l oss l i abi l i t i es cr eat ed up t o t he dat e of  di scont i nuat i on.   The 

Fund i s not  i mmut abl e i n i t s pr esent  f or m.   But  we ar e f r ankl y 

t aken aback by t he Secr et ar y ' s  posi t i on t hat  t he l egi s l at ur e 

coul d di scont i nue t he Fund and sei ze al l  i t s  asset s,  save onl y 

t hose asset s necessar y t o pay of f  exi st i ng c l ai ms,  and r enege on 

t he l oss l i abi l i t i es t o exi st i ng v i ct i ms whose cl ai ms ar e not  

yet  per f ect ed.   Thi s i s not  onl y t he l ogi cal  ext ensi on of  t he 

Secr et ar y ' s posi t i on,  i t  i s  t he act ual  ar t i cul at i on of  t he 

Secr et ar y ' s posi t i on,  bot h t o t he c i r cui t  cour t  and bef or e t hi s  

cour t .   A f ai l ur e on our  par t  t o r ecogni ze t he pr oper t y 

i nt er est s at  st ake i n t he Fund woul d be an open i nvi t at i on t o 

t he l egi s l at ur e t o t ake money f r om t he Fund at  wi l l .  

¶102 We ar e sensi t i ve t o t he changi ng needs of  st at e 

gover nment  and t he basi c pr i nci pl e t hat  one l egi s l at ur e cannot  

bi nd anot her .   But  t hat  cannot  mean t hat  anyt hi ng goes,  t hat  

r ecogni zed pr oper t y i nt er est s evapor at e when t he wi nds shi f t .   

The l egi s l at ur e cr eat ed a " t r ust "  f or  heal t h car e pr ovi der s and 
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t hei r  pat i ent s and f ami l i es,  and i t  pr onounced t hat  t r ust  

" i r r evocabl e. "   We t ake t he l egi s l at ur e at  i t s  wor d.  

I V.  CONCLUSI ON 

¶103 We concl ude t hat  t he heal t h car e pr ovi der s have a 

const i t ut i onal l y pr ot ect ed pr oper t y i nt er est  i n t he Fund.   

Wi sconsi n St at .  § 655. 27( 6)  def i nes t he Fund as an i r r evocabl e 

t r ust ,  and t he s t r uct ur e and pur pose of  t he Fund sat i sf y al l  t he 

el ement s necessar y t o est abl i sh a f or mal  t r ust .   Because t he 

heal t h car e pr ov i der s ar e speci f i cal l y named as benef i c i ar i es of  

t he t r ust ,  t hey have equi t abl e t i t l e t o t he asset s of  t he Fund.  

¶104 The heal t h car e pr ovi der s '  equi t abl e t i t l e i n t he Fund 

pr ovi des t hem wi t h at  l east  t hr ee cor r espondi ng r i ght s.   Fi r st ,  

t hey have a r i ght  t o t he secur i t y and i nt egr i t y of  t he Fund.   

Second,  t hey have a r i ght  t o r eal i ze t he Fund' s i nvest ment  

ear ni ngs t o moder at e,  per haps even l ower ,  t hei r  assessment s.   

Thi r d,  heal t h car e pr ovi der s and pr oper  c l ai mant s have r i ght s t o 

have excess j udgment s pai d t o t he pr oper  c l ai mant s.   Any 

t r ansf er  of  money f r om t he Fund f or  an i mpr oper  pur pose 

i nf r i nges upon t hese t hr ee r i ght s.  

¶105 Because heal t h car e pr ovi der s have pr ot ect ed pr oper t y 

i nt er est  i n t he Fund,  we concl ude t hat  2007 Wi s.  Act  20,  § 9225 

aut hor i zed an unconst i t ut i onal  t aki ng of  pr i vat e pr oper t y 

wi t hout  j ust  compensat i on.  

¶106 Accor di ngl y,  we r ever se t he ci r cui t  cour t ' s  or der  

gr ant i ng summar y j udgment  i n f avor  of  Secr et ar y Mor gan and 

di smi ssi ng t he Medi cal  Soci et y ' s sui t .   We r emand wi t h 

di r ect i ons t hat  t he c i r cui t  cour t  i ssue ( 1)  an or der  r equi r i ng 
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Secr et ar y Mor gan t o r epl ace t he money r emoved f r om t he Fund,  

t oget her  wi t h l ost  ear ni ngs and i nt er est  t hat  has been char ged 

t o t he Fund;  and ( 2)  a per manent  i nj unct i on pr ohi bi t i ng 

Secr et ar y Mor gan f r om t r ansf er r i ng money out  of  t he Fund 

pur suant  t o 2007 Wi s.  Act  20.    

By the Court.—The or der  of  t he c i r cui t  cour t  i s r ever sed 

and t he cause i s r emanded t o t he c i r cui t  cour t .  
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¶107 SHI RLEY S.  ABRAHAMSON,  C. J.  (dissenting).  " I t ' s  not  

f ai r , "  or  " I  don' t  l i ke i t , "  mi ght  be t he f i r st  r eact i ons t o t he 

l egi s l at ur e' s r emoval  of  $200 mi l l i on f r om t he Fund,  whi ch i s 

made up of  assessment s pai d by heal t h car e pr ovi der s and used t o 

pay out  c l ai ms of  v i ct i ms of  medi cal  mal pr act i ce.   I  do not  

necessar i l y  di sagr ee wi t h t hese sent i ment s,  but  t hey ar e not  

r esponsi ve t o t he quest i on at  hand.  

¶108 The count er - r eact i on t o " i t ' s  not  f ai r "  and " I  don' t  

l i ke i t "  i s  t hat  t hose sent i ment s do not  r ender  t he l egi s l at i on 

" unconst i t ut i onal . "   Wel l - set t l ed pr i nci pl es of  const i t ut i onal  

l aw,  and of  t r ust  l aw,  shoul d not  be di st or t ed t o accommodat e a 

gener al i zed sense of  unf ai r ness.    

¶109 The st andar ds and bur dens of  const i t ut i onal  chal l enges 

t o l egi s l at i ve act i on ar e f ami l i ar  and wel l  est abl i shed:   

Chal l enger s t o t he const i t ut i onal i t y of  a st at ut e have a heavy 

bur den.   As Just i ce Pr osser  apt l y not ed:   " Our  f or m of  

gover nment  pr ovi des f or  one l egi s l at ur e,  not  t wo.   Thi s cour t  i s  

not  meant  t o f unct i on as a ' super  l egi s l at ur e, '  const ant l y 

second- guessi ng t he pol i cy choi ces made by t he l egi s l at ur e and 

gover nor  .  .  .  ul t i mat el y,  l egi s l at or s make a j udgment .   I f  t he 

peopl e who el ect ed t he l egi s l at or s do not  l i ke t he sol ut i on,  t he 

vot er s have a good r emedy ever y t wo year s:  r et i r e t hose who 

suppor t ed l aws t he vot er s di sf avor . " 1  I n our  t hr ee- br anch syst em 

                                                 
1 Fer don ex r el .  Pet r ucel l i  v .  Wi s.  Pat i ent s Compensat i on 

Fund,  2005 WI  125,  ¶204,  284 Wi s.  2d 573,  701 N. W. 2d 440 
( Pr osser ,  J. ,  di ssent i ng)  ( i nt er nal  quot at i on and ci t at i ons 
omi t t ed) .  
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of  gover nment ,  st at ut es ar e pr esumed const i t ut i onal . 2  A par t y 

who at t acks t he const i t ut i onal i t y of  a l egi s l at i ve enact ment  i n 

t he cour t s must  pr ove beyond a r easonabl e doubt  t hat  t he st at ut e 

i s unconst i t ut i onal . 3  Our  r evi ew of  t he act s of  t he ot her  

br anches of  gover nment  " i s i ndependent  but  def er ent i al .   Our  

dut y i s t o uphol d a l egi s l at i ve act  i f  at  al l  possi bl e. " 4   

¶110 I n t he pr esent  case,  t he l egi s l at ur e made a j udgment .   

I t  may seem unf ai r ,  and nei t her  t he Medi cal  Soci et y nor  member s 

of  t hi s cour t  may l i ke or  agr ee wi t h t hat  j udgment .   But  t he 

r emedy f or  di s l i k i ng t he l egi s l at ur e' s j udgment  i s not  f ound i n 

t hi s cour t  unl ess t he chal l enger  has met  t he hi gh st andar ds 

est abl i shed f or  pr ovi ng a st at ut e unconst i t ut i onal .   Because t he 

maj or i t y ' s anal ysi s of  t he pr oper t y i nt er est s at  st ake l eaves 

gr eat  r oom f or  doubt  and because t he maj or i t y must  st r ai n 

pr i nci pl es of  t r ust  l aw t o r each i t s r esul t ,  I  concl ude t hat  t he 

Medi cal  Soci et y has not  met  t he heavy bur den of  pr ovi ng t he 

unconst i t ut i onal i t y of  t he t r ansf er  of  asset s f r om t he Fund 

beyond a r easonabl e doubt .    

¶111 The r el evant  t hr eshol d i nqui r y i n t he pr esent  case i s 

whet her  ei t her  t he heal t h car e pr ovi der s or  v i ct i ms of  medi cal  

                                                 
2 Ass' n of  St at e Pr osecut or s v.  Mi l waukee Count y,  199 

Wi s.  2d  549,  557,  544 N. W. 2d 888 ( 1996)  ( c i t i ng St at e v.  Har t ,  
89 Wi s.  2d 58,  277 N. W. 2d 843 ( 1979) ) .  

3 I d.  ( c i t i ng I n mat t er  of  E. B. ,  111 Wi s.  2d 175,  180,  330 
N. W. 2d 584 ( 1983) .   A budget  bi l l  enj oys t he same st r ong 
pr esumpt i on of  const i t ut i onal i t y as any ot her  l egi s l at i ve 
enact ment .   Wi s.  Ret i r ed Teacher s Assn.  v.  Empl oyee Tr ust  Fund 
Bd. ,  207 Wi s.  2d 1,  18,  558 N. W. 2d 83 ( 1997) .  

4 Li ght bour n,  243 Wi s.  2d at  561,  ¶63.  
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mal pr act i ce have a vest ed pr i vat e pr oper t y i nt er est  at  st ake i n 

t he Fund. 5  I n ot her  wor ds,  because i t  i s  t hei r  bur den,  t he 

heal t h car e pr ov i der s must  demonst r at e beyond a r easonabl e doubt  

t hey have a pr oper t y i nt er est ,  an ent i t l ement  t o t he asset s 

whi ch t he Legi s l at ur e t r ansf er r ed out  of  t he Fund. 6   

¶112 I  agr ee wi t h t he c i r cui t  cour t .   The Fund i s a st at e-

managed pool  of  money mandat or i l y  cont r i but ed by heal t h car e 

pr ovi der s t o enabl e t hem t o acqui r e pr ot ect i on agai nst  per sonal  

l i abi l i t y  f or  medi cal  mal pr act i ce c l ai ms.   The Fund i s a 

gover nment  t r ust  account  i n t he sense t hat  t he Fund' s gover ni ng 

ent i t y i s r equi r ed t o manage t he moni es i n a par t i cul ar  way,  but  

f ut ur e l egi s l at ur es may change t he appl i cabl e st at ut es.    

¶113 The heal t h car e pr ovi der s do benef i t  f r om t he Fund 

i nsof ar  as t hey r ecei ve excess i nsur ance cover age f r om i t ,  but  

t he heal t h car e pr ovi der s had no vest ed pr oper t y i nt er est  i n t he 

$200 mi l l i on whi ch t he l egi s l at ur e t r ansf er r ed.   Wi t hout  havi ng 

met  t hei r  bur den of  est abl i shi ng a vest ed pr oper t y i nt er est ,  t he 

Medi cal  Soci et y cannot  sust ai n i t s c l ai m t hat  t he t r ansf er  of  

asset s f r om t he Fund was an unconst i t ut i onal  t aki ng.   

Accor di ngl y I  concl ude,  as di d t he c i r cui t  cour t ,  t hat  t he 

                                                 
5 Wi s.  Pr of ' l  Pol i ce Ass' n,  I nc.  v.  Li ght bour n,  243 Wi s. 2d 

512 ( 2001)  ( c i t i ng Ret i r ed Teacher s,  207 Wi s. 2d at  18) ;  see 
Bowen v.  Pub.  Agenci es Opposed t o Soci al  Sec. ,  477 U. S.  41,  55 
( 1986) ) ;  maj or i t y op. ,  ¶38- 39.  

6 See maj or i t y op. ,  ¶42 ( " A par t y has a pr oper t y i nt er est  i f  
he or  she has a ' l egi t i mat e c l ai m of  ent i t l ement '  .  .  .  as 
opposed t o an ' abst r act  need or  desi r e'  or  ' uni l at er al  
expect at i on. ' " ) .  
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Medi cal  Soci et y ' s chal l enge t o t he t r ansf er  as an 

unconst i t ut i onal  t aki ng must  f ai l .    

¶114 I n cont r ast ,  t he maj or i t y concl udes t hat  t he Fund i s a 

pr i vat e t r ust .   Accor di ng t o t he maj or i t y,  t he heal t h car e 

pr ovi der s ar e t he set t l or s and t he benef i c i ar i es of  t he Fund.   

The maj or i t y t hus l ocat es t he heal t h car e pr ovi der s '  vest ed 

pr oper t y i nt er est  i n t he asset s of  t he Fund as t r ust  

benef i c i ar i es.   I n r eachi ng t hi s  r esul t ,  t he maj or i t y makes key 

mi s- st eps i n i t s anal ysi s of  t r ust  l aw.   I  di sagr ee wi t h t hi s 

cont r i ved anal ysi s.   Because t he maj or i t y must  f or ce t he i ssue 

t o ar r i ve at  i t s  concl usi on,  i t  has not  gi ven honest  ef f ect  t o 

t he const i t ut i onal  st andar d.   " Wher ever  doubt  exi st s as t o a 

l egi s l at i ve enact ment ' s const i t ut i onal i t y,  i t  must  be r esol ved 

i n f avor  of  const i t ut i onal i t y. " 7  Because t he maj or i t y ' s anal ysi s  

l eaves ser i ous doubt s,  t he Medi cal  Soci et y has not  met  i t s 

bur den,  and I  cannot  j oi n t he maj or i t y ' s r esul t .  

I  

¶115 The maj or i t y opi ni on det er mi nes t hat  i n est abl i shi ng 

t he Fund t he l egi s l at ur e est abl i shed a f or mal  t r ust ,  compl yi ng 

wi t h t he r equi r ement s of  cr eat i ng a pr i vat e t r ust . 8  Accor di ng t o 

t he maj or i t y,  t he heal t h car e pr ovi der s ar e t hus benef i c i ar i es 

of  a pr i vat e t r ust  and have a vest ed pr oper t y i nt er est  i n t he 

asset s of  t he Fund because t hey have equi t abl e t i t l e t o t he 

Fund.    
                                                 

7 Li ght bour n,  243 Wi s.  2d at  561,  ¶64 ( quot i ng St at e ex r el .  
Hammer mi l l  Paper  Co.  v.  La Pl ant e,  58 Wi s.  2d 32,  46,  205 
N. W. 2d 784 ( 1973) .  

8 Maj or i t y op. ,  ¶¶61- 62.  
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¶116 I  concl ude,  as di d t he c i r cui t  cour t ,  t hat  t he Fund i s 

not  a f or mal  t r ust .   The Fund does have some char act er i st i cs of  

a t r ust , 9 and t he l egi s l at ur e uses t he t er m " t r ust "  i n t he 

st at ut e.   However ,  t he Fund l acks key el ement s of  a f or mal  t r ust  

and t her ef or e cannot  be consi der ed a f or mal  t r ust  i n whi ch t he 

heal t h car e pr ovi der s hol d equi t abl e t i t l e t o t he Funds asset s.  

¶117 Regar di ng t he st at ut or y l anguage,  t he wor d " t r ust "  i n 

t he st at ut e does not  cr eat e a l egal  r el at i onshi p t ant amount  t o a 

pr i vat e t r ust  f or  i ndi v i dual s.   The wor d " t r ust "  gover ns how t he 

f unds ar e managed.   Thi s i s anal ogous t o numer ous ot her  publ i c 

t r ust  f unds t he Wi sconsi n l egi s l at ur e has cr eat ed i n t he 

st at ut es.   I ndeed,  chapt er  25 of  t he st at ut es set s f or t h a l ong 

l i s t  of  such t r ust  f unds.   These i ncl ude such f unds as t he 

t r anspor t at i on f und ( Wi s.  St at .  § 25. 40) ,  t he pet r ol eum 

i nspect i on f und ( Wi s.  St at .  § 25. 47) ,  t he conser vat i on f und 

( Wi s.  St at .  § 25. 29) ,  and t he agr i cul t ur al  chemi cal  c l eanup f und 

( Wi s.  St at .  § 25. 468) .   The l egi s l at ur e r egul ar l y t r ansf er s 

moni es f r om such t r ust  f unds i nt o unr el at ed t r ust  f unds or  t he 

gener al  f und.   The use of  t he l abel  " t r ust  f und"  cr eat es no 

vest ed pr oper t y i nt er est  on t he par t  of  per sons,  or gani zat i ons 

or  causes who may cont r i but e t o or  benef i t  f r om t hose pr ogr ams.   

¶118 Regar di ng t he maj or i t y ' s desi gnat i on of  t he Fund as a 

f or mal  t r ust ,  t he maj or i t y er r s.   The maj or i t y opi ni on 

char act er i zes heal t h car e pr ovi der s as set t l or s and 

benef i c i ar i es as t hose t er ms ar e used i n pr i vat e t r ust  l aw.   

                                                 
9 See St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  

261 N. W. 2d 434 ( 1978) .  



No.   2009AP000728. ssa 

 

6 
 

Nei t her  cont ent i on sur vi ves scr ut i ny agai nst  t he bl ack- l et t er  

r ul es of  t r ust  l aw.  

¶119 Accor di ng t o t he maj or i t y,  heal t h car e pr ovi der s ar e 

t he set t l or s of  t he Fund i nsof ar  as t hey ar e t he ones who have 

t r ansf er r ed pr oper t y t o t he Fund by t he payment  of  assessment s. 10  

Accor di ng t o pr i vat e t r ust  l aw,  a set t l or  must  have an i nt ent i on 

t o cr eat e a t r ust  r el at i onshi p f or  a t r ust  t o be est abl i shed. 11  

The maj or i t y opi ni on di scusses t he l egi s l at ur e' s i nt ent  i n 

est abl i shi ng t he Fund,  see maj or i t y op. ,  ¶73.   But  because i t  i s  

t he heal t h car e pr ovi der s who pl ace asset s i nt o t he Fund and who 

t he maj or i t y t r eat s as t he set t l or s,  t he heal t h car e pr ovi der s '  

i nt ent i on t o cr eat e a t r ust  r el at i onshi p i s cr i t i cal .   The 

heal t h car e pr ovi der s,  however ,  di d not  i nt end t o cr eat e a t r ust  

r el at i onshi p.   The heal t h car e pr ovi der s have never  pr oper l y  

mani f est ed an i nt ent i on t o cr eat e a t r ust  or  t o ent er  a t r ust  

r el at i onshi p.   The heal t h car e pr ovi der s must  pay assessment s t o 

gai n t he benef i t s of  excess i nsur ance cover age pr ovi ded by t he 

Fund and t o avoi d t he r eper cussi ons of  f i nes and " t he 

depr i vat i on of  a pr ovi der ' s l i cense t o pr act i ce medi ci ne i n 

Wi sconsi n, "  whi ch t hey mi ght  f ace i f  t hey di d not  pay 

assessment s.   See maj or i t y op. ,  ¶¶13,  77.    

¶120 Heal t h car e pr ovi der s t hus cannot  be vi ewed as 

equi val ent  t o t he set t l or s of  a pr i vat e t r ust .   The maj or i t y 

                                                 
10 Maj or i t y op,  ¶76.  

11 Rest at ement  of  Tr ust s ( Thi r d)  § 13 ( " A t r ust  i s  cr eat ed 
onl y i f  t he set t l or  pr oper l y mani f est s an i nt ent i on t o cr eat e a 
t r ust  r el at i onshi p. " ) .  
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begi ns t o admi t  t hat  i t  has a pr obl em i n t hi s r egar d. 12  But  

r at her  t han adher i ng t o t he pr oper  st andar d f or  const i t ut i onal  

r evi ew,  whi ch cal l s f or  t he cour t  t o " uphol d a l egi s l at i ve act  

i f  at  al l  possi bl e, " 13 t he maj or i t y goes t o gr eat  l engt hs t o 

of f er  a cr eat i ve appl i cat i on of  f or mal  t r ust  pr i nci pl es t o a 

s i t uat i on wher e,  i n my opi ni on,  i t  i s  at  best  a st r et ch t o make 

t hem f i t .   Because t he maj or i t y must  st r et ch t he l aw i n i t s 

at t empt  t o l ocat e a vest ed pr oper t y i nt er est ,  i t  i s  i mpr oper l y 

r eal l ocat i ng t he pr esumpt i ons and bur dens of  pr oof  i n a 

const i t ut i onal  chal l enge t o l egi s l at i ve act i on.  

¶121 The maj or i t y f aces a s i mi l ar  pr obl em i n i t s  anal ysi s 

of  heal t h car e pr ovi der s as benef i c i ar i es of  a t r ust .   Al t hough 

heal t h car e pr ovi der s benef i t  f r om t he Fund14 i nsof ar  as t hey ar e 

ent i t l ed t o excess i nsur ance cover age f r om t he Fund,  t hey ar e 

not  benef i c i ar i es of  t he Fund i n t he pr i vat e t r ust  sense.    

¶122 The heal t h car e pr ovi der s benef i t  f r om t he Fund 

because t hey ar e buyi ng l i abi l i t y  i nsur ance cover age.   They pay 

mandat or y f ees t o t he st at e i n exchange f or  i nsur ance cover age.   

Pur chaser s of  i nsur ance benef i t  f r om buyi ng i nsur ance,  but  t hey 

ar e not  benef i c i ar i es of  an i nsur ance t r ust  and t hey do not  have 

                                                 
12 Compar e maj or i t y op. ,  ¶61 ( " t he Fund i s unambi guousl y a 

f or mal  t r ust " )  ( emphasi s added)  wi t h ¶76 ( " We r ecogni ze t hat  t he 
est abl i shment  of  t he f und di ver ges f r om t r adi t i onal  t r ust  
pr i nci pl es i n one si gni f i cant  way. " ) .   

13 Li ght bour n,  243 Wi s.  2d at  561,  ¶64.  

14 Thus Wi s.  St at .  § 655. 27 pr ovi des t hat  t he Fund i s f or  
" t he sol e benef i t  of  heal t h car e pr ovi der s and cl ai mant s. "  
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a vest ed pr oper t y i nt er est  i n t he money t hey pay f or  i nsur ance 

cover age.    

¶123 As I  see i t ,  t he Fund i s s i mpl y a mandat or y st at e 

i nsur ance scheme ent r ust ed t o t he car e of  t he Fund' s gover ni ng 

ent i t y and t he i nsur ance commi ssi oner .   The st at ut or y pur pose of  

t he f und i s f ul f i l l ed by ensur i ng t hat  excess mal pr act i ce 

cover age i s pr ovi ded and t hat  pr oper  c l ai ms ar e pai d.   The 

maj or i t y ' s descr i pt i on of  t he Fund at  ¶¶9- 12 descr i bes t he Fund 

f or  what  i t  i s ,  a mandat or y l egi s l at i ve syst em of  pr ovi di ng 

excess i nsur ance.   Whi l e st udi ousl y avoi di ng t he use of  t he wor d 

" i nsur ance, "  t he maj or i t y acknowl edges t hat  t he Fund i s " par t  of  

a br oad l egi s l at i ve scheme"  t hat  l i mi t s " t he l i abi l i t y  of  t he 

heal t h car e pr ov i der  and hi s or  her  i nsur er "  and under  whi ch t he 

Fund " pays out  t hat  por t i on of  any medi cal  mal pr act i ce c l ai m i n 

excess"  of  t he pr ovi der ' s ot her  r equi r ed cover age. 15   

¶124 That  t he heal t h car e pr ovi der s benef i t  f r om t he Fund 

cr eat ed t o per f or m t hese f unct i ons says not hi ng mor e t han t hat  

t hey benef i t  f r om t he st at ut or y mandat or y i nsur ance pr ogr am.   

That  t he heal t h car e pr ovi der s r eap benef i t s does not  make t hem 

benef i c i ar i es wi t h a vest ed pr oper t y r i ght  i n t he asset s of  t he 

Fund wi t hi n t he meani ng of  t r ust  l aw.   The maj or i t y ' s ar gument  

t hat  t he heal t h car e pr ovi der s have pr oper t y r i ght s f r om 

equi t abl e t i t l e t o t he asset s of  t he Fund f ai l s.    

¶125 The ci r cui t  cour t  was cor r ect  i n hol di ng t hat  t he t r ue 

nat ur e of  t he Fund was t hat  of  a gover nment  t r ust  account ,  

                                                 
15 The Legi s l at i ve f i ndi ngs i n § 1,  ch.  37,  Laws of  1975 

r ef er  t o " i ncr eased i nsur ance cost s"  and " t he cost  and 
di f f i cul t y of  obt ai ni ng i nsur ance f or  heal t h car e pr ovi der s. "  
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r equi r i ng t he moni es t o be managed i n a par t i cul ar  way but  

al l owi ng f ut ur e l egi s l at ur es t o change t he st at ut es as t hey saw 

f i t .   Thi s i s  consi st ent  wi t h numer ous ot her  publ i c t r ust  

account s cr eat ed by t he l egi s l at ur e,  see supr a ¶14. 16 

¶126 I n summar y,  t he heal t h car e pr ovi der s ar e ent i t l ed t o 

excess i nsur ance cover age f r om t he Fund,  but  t hi s r i ght  cannot  

be t r ansf or med i nt o a pr oper t y i nt er est  i n t he Fund' s asset s and 

does not  gi ve r i se t o a const i t ut i onal  t aki ngs cl ai m.  

I I  

¶127 The maj or i t y r el i es on Wi sconsi n Pr of essi onal  Pol i ce 

Associ at i on v.  Li ght bour n,  2001 WI  59,  243 Wi s.  2d 512,  627 

N. W. 2d 807,  whi ch accor di ng t o t he maj or i t y " pr ovi des t he 

cor r ect  basi c f r amewor k f or  det er mi ni ng whet her  a pr oper t y 

i nt er est  exi st s. "   Maj or i t y op. ,  ¶60.  I  wi l l  t her ef or e compar e 

Li ght bour n and t he pr esent  case.   

¶128 I n Li ght bour n t he cour t  hel d t hat  benef i c i ar i es of  t he 

Wi sconsi n Ret i r ement  Syst em had pr oper t y r i ght s.   I n t he pr esent  

case t he cour t  hol ds t hat  t he heal t h car e pr ovi der s ar e t he 

benef i c i ar i es and have pr oper t y r i ght s.  

¶129 The i nt er est s of  t he par t i c i pant s i n t he Wi sconsi n 

Ret i r ement  Syst em ar e easi l y di s t i ngui shed f r om t he i nt er est s of  

heal t h car e pr ovi der s i n t he asset s of  t he Fund.    

                                                 
16 The maj or i t y at t empt s t o get  ar ound t he f act  t hat  t hi s  

Fund i s not  a f or mal  t r ust  by poi nt i ng out  char act er i st i cs t hat  
di st i ngui sh t he Fund f r om ot her  publ i c t r ust s t hat  ar e not  
f or mal  t r ust s.   Nat ur al l y each f und has di f f er ent  
char act er i st i cs and di f f er ent  f undi ng mechani sms.   The f act  t hat  
t he Fund i s di st i ngui shabl e f r om ot her  publ i c t r ust  f unds does 
not  gi ve r i se t o vest ed pr oper t y r i ght s f or  t he heal t h car e 
pr ovi der s.   
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¶130 The genesi s of  t he pr oper t y r i ght s of  empl oyees i n t he 

Ret i r ement  Syst em i s i n t he st at ut e' s r ef er ence t o cont r act ual  

r i ght s.   Because t he Fund i s i n f or m and f unct i on a st at e-

managed i nsur ance f und,  any r i ght s i n t he asset s of  t he Fund 

must  be f ound t hr ough cont r act .   I n f act ,  t he cases t he maj or i t y  

c i t es i n whi ch t he cour t  f ound pr oper t y r i ght s al l  f ound a 

cont r act ual  r el at i onshi p bet ween t he par t y and t he st at e. 17 

¶131 The pr oper t y r i ght  of  publ i c empl oyees r ecogni zed i n 

t he Wi sconsi n Ret i r ement  Syst em cases i n subst ant i al  par t  ar ose 

f r om t he cont r act  r i ght s gr ant ed t o t hem.   Wi t hout  t hose 

cont r act  r i ght s,  no unconst i t ut i onal  t aki ng woul d have been 

r ecogni zed.    

¶132 I n t he pr esent  case,  t he Medi cal  Soci et y has no 

cont r act ual  pr oper t y r i ght s i n t he Fund.   I n enact i ng Wi s.  St at .  

§ 655. 27( 6) ,  t he l egi s l at ur e chose t o del et e any r ef er ence t o 

cont r act  r i ght s bef or e enact i ng t he st at ut e. 18   

                                                 
17 Tut t l e v.  N. H.  Med.  Mal pr act i ce Joi nt  Under wr i t i ng Ass' n,  

992 A. 2d 624 ( N. H.  2010)  ( hol di ng a t r ansf er  unconst i t ut i onal  on 
i mpai r ment - of - cont r act  gr ounds) ;  Fun ' N Sun RV v.  Mi chi gan,   527 
N. W. 2d 468 ( Mi ch.  1994)  ( uphol di ng a pr ovi s i on t hat  aut hor i zed 
t he st at e t o sel l  a st at e acci dent  f und and r et ai n t he pr oceeds  
because par t i c i pant s had no speci f i c  cont r act  or  pr oper t y r i ght  
t o t he pr oceeds) ;  St at e Teacher s '  Ret i r ement  Bd.  v.  Gi essel ,  12 
Wi s.  2d 5,  106 N. W. 2d 301 ( 1960)  ( hol di ng t hat  " t he t eacher s 
have a cont r act ual  r el at i onshi p wi t h t he st at e and a vest ed 
r i ght "  i n t he r et i r ement  syst em) ;  Wi sconsi n Ret i r ed Teacher s 
Ass' n v.  Empl oyee Tr ust  Funds Boar d,  195 Wi s.  2d 1001,  1025,  537 
N. W. 2d 400 ( Ct .  App.  1995)  ( hol di ng t hat  t he Wi sconsi n 
Ret i r ement  Syst em expr essl y pr ovi ded f or  a " cont r act ual  r i ght " ) .  

18 As t he c i r cui t  cour t  summar i zed:    

[ T] he l egi s l at i ve hi st or y suggest s t he l egi s l at ur e 
consi der ed t he i dea and f ai l ed t o expr essl y cr eat e a 
cont r act  r i ght  when i t  amended § 655. 27( 6) .   2003 Wi s.  
Act  111 was or i gi nal l y i nt r oduced as 2003 Assembl y 
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¶133 Fur t her mor e,  t he Wi sconsi n Ret i r ement  Syst em can be 

di st i ngui shed f r om t he Fund i n t hat  t he par t i c i pant s i n t he 

Ret i r ement  Syst em have t hei r  own pr i vat e account s.   Ever y publ i c 

empl oyee who has been r ecogni zed as havi ng a pr ot ect abl e 

pr oper t y i nt er est  i n t he Wi sconsi n Ret i r ement  Syst em has hi s or  

her  own pr i vat e account  and wi l l  r ecei ve a dol l ar  di st r i but i on 

cal cul at ed on hi s or  her  account .   I n cont r ast ,  heal t h car e 

pr ovi der s do not  have t hei r  own pr i vat e account s wi t h t he Fund,  

and t hey wi l l  not  r ecei ve a dol l ar  di st r i but i on f r om t he Fund.    

¶134 Mor eover ,  i n Li ght bour n,  al l  par t i c i pant s had a 

pr oper t y i nt er est  i n t he ent i r et y of  t he Ret i r ement  Syst em f und,  

beyond t he i ndi v i dual  account s.   Because of  t hei r  vest ed 

pr oper t y r i ght s i n t hei r  own account s,  t he par t i c i pant s i n t he 

Ret i r ement  Syst em had an i nt er est  i n ensur i ng t hat  t he 

r et i r ement  f unds wer e used onl y f or  pr oper  t r ust  f und pur poses 

and t hat  t he i nt egr i t y and secur i t y of  t he t r ust  f unds wer e 

pr ot ect ed.       

¶135 The st at ut e cr eat i ng t he Fund does not  cr eat e 

cont r act ual  obl i gat i ons.   I ndeed,  t he maj or i t y does not  base t he 

heal t h car e pr ovi der s '  pr oper t y r i ght s t o t he asset s of  t he Fund 

on a cont r act ual  r el at i onshi p bet ween t he st at e and t he heal t h 

car e pr ovi der s.  

                                                                                                                                                             
Bi l l  487 wi t h t he l anguage,  " heal t h car e pr ovi der s and 
cl ai mant s have cont r act ual  r i ght s i n al l  asset s of  t he 
f und f or  t hese pur poses. "   When Assembl y Amendment  1 
was passed and became,  i n par t ,  t he pr esent  
§ 655. 27( 6) ,  t he r ef er ence t o " cont r act ual  r i ght s"  had 
been del et ed and r epl aced wi t h t he i nser t i on of  
" i r r evocabl e"  t o modi f y t r ust .    
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¶136 I n Li ght bour n,  despi t e t he par t i c i pant s '  vest ed 

pr oper t y r i ght  i n t he Ret i r ement  Syst em,  t he cour t  never t hel ess 

concl uded t hat  t he l egi s l at i ve changes t o f undi ng t he syst em di d 

not  const i t ut e a t aki ng.   The maj or i t y i n Li ght bour n al l owed t he 

St at e t o di r ect  moni es f r om t he Syst em f or  non- r et i r ement  

pur poses.   The Li ght bour n cour t  decl ar ed t hat  t he par t i c i pant s  

i n t he Wi sconsi n Ret i r ement  Syst em " do not  have a l egal  r i ght  t o 

vet o l egi s l at i ve deci s i ons about  benef i t  f undi ng wi t hout  showi ng 

some t angi bl e i nj ur y. "   Li ght bour n,  243 Wi s.  2d 512,  ¶179.  

¶137 I n cont r ast ,  i n t he pr esent  case,  al t hough t her e i s 

not  a cont r act ual  sour ce of  r i ght  as i n Li ght bour n,  t he maj or i t y 

sur pr i s i ngl y concl udes t hat  t he l egi s l at i ve changes t o f undi ng 

t he compensat i on syst em di d const i t ut e a t aki ng.   As I  see i t ,  

t he maj or i t y i n t he pr esent  case i n ef f ect  adopt s t he posi t i on 

of  t he di ssent  i n t he Li ght bour n case.   The maj or i t y deci s i on i n 

Li ght bour n and t he maj or i t y deci s i on i n t he pr esent  case ar e not  

consi st ent  r egar di ng t he const i t ut i onal i t y of  l egi s l at i ve 

changes i n f undi ng.   

¶138 Unf or t unat el y,  an i mpl i cat i on of  t he maj or i t y 

opi ni on' s cr eat i ng an " i r r evocabl e"  pr i vat e t r ust  i n st at ut or y 

f or m i s t hat  t he l egi s l at ur e may be si gni f i cant l y l i mi t ed i n 

enact i ng f ut ur e l egi s l at i on. 19  I n cont r ast ,  i n Li ght bour n t he 

                                                 
19 The dr af t i ng r ecor ds not e t hat  t he wor d " i r r evocabl e"  was 

added i n 2003 and does not  st r i p t he l egi s l at ur e of  i t s  r i ght  t o 
amend l egi s l at i on i n a f ut ur e l egi s l at i ve sessi on.  
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cour t  was ver y car ef ul  t o gi ve t he l egi s l at ur e r oom t o change 

t he Syst em i n f ut ur e year s. 20  

¶139 Fi nal l y,  i n Li ght bour n t he cour t  hel d t hat  t he 

possi bi l i t y  of  f ut ur e i ncr eases i n empl oyee cont r i but i ons as a 

r esul t  of  t he di ver si on of  f unds i n t hat  case was t oo 

specul at i ve t o r ender  t he st at ut e unconst i t ut i onal .   Thus,  t he 

desi r e of  t he Medi cal  Soci et y member s t o pr ot ect  t hemsel ves f r om 

i ncr eased assessment s i s t oo specul at i ve her e t o hol d t he 

st at ut e unconst i t ut i onal .   A desi r e f or  t he l owest  possi bl e 

i nsur ance assessment s i s not  a pr oper t y i nt er est  wi t hi n t he 

meani ng of  t he Taki ngs Cl ause.        

¶140 The maj or i t y er r oneousl y l ocat es vest ed pr oper t y 

r i ght s wher e none exi st .   The Fund must  be vi ewed as par t  of  an 

over al l  l egi s l at i ve scheme gover ni ng medi cal  mal pr act i ce and 

mal pr act i ce c l ai ms.   The l egi s l at ur e i nt ended t o adopt  var i ous 

pr ovi s i ons r el at i ng t o medi cal  mal pr act i ce t o st abi l i ze medi cal  

mal pr act i ce i nsur ance r at es,  t o pr ovi de an i ncent i ve t o pr act i ce 

i n Wi sconsi n,  and t o hel p i nsur e qual i t y medi cal  car e i n 

Wi sconsi n.  The l egi s l at ur e di d not  i nt end t o gi ve heal t h car e 

pr ovi der s a vest ed pr oper t y i nt er est  i n t he Fund.    

¶141 The maj or i t y has gone t o gr eat  l engt hs i n i t s novel  

and cr eat i ve at t empt  t o r e- cr af t  t he l aw of  t r ust s t o l ocat e a 

nonexi st ent  vest ed pr oper t y i nt er est  i n t hi s case.   I n t he end,  

                                                 
20 When a st at e i s accused of  i mpai r i ng t he obl i gat i ons of  

i t s  own cont r act ,  cour t s wi l l  scr ut i ni ze " t he abi l i t y  of  t he 
St at e t o ent er  i nt o an agr eement  t hat  l i mi t s i t s power  t o act  i n 
t he f ut ur e. "   Li ght bour n,  243 Wi s.  2d at  594,  ¶149 ( quot ed 
sour ce omi t t ed) .  
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t he ef f or t  f ai l s ,  but  t he mer e f act  t hat  such an at t empt  was 

necessar y r eveal s t hat  t he maj or i t y has wander ed f ar  away f r om 

t he pr oper  al l ocat i on of  t he bur den of  pr oof  and t he st andar d of  

const i t ut i onal  r evi ew i n t hi s case.   That  $200 mi l l i on was 

t r ansf er r ed out  of  t he Fund does not  s i t  easy,  but  nei t her  does 

di st or t i ng t he st andar d of  const i t ut i onal  r evi ew t o r each t he 

maj or i t y ' s r esul t  i n t he pr esent  case.   Even wi t h t he benef i t  of  

t he maj or i t y opi ni on' s consi der abl e ef f or t s,  t he Wi sconsi n 

Medi cal  Soci et y has not  met  i t s bur den of  showi ng beyond a 

r easonabl e doubt  t hat  t he t r ansf er  of  money out  of  t he Fund was 

unconst i t ut i onal .  

¶142 For  t he r easons set  f or t h,  I  di ssent .  

¶143 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  
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