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No. 2009AP728
(L.C. No. 2007CV4035)

STATE OF W SCONSI N ) I N SUPREME COURT

W sconsin Medi cal Society, Inc.
and David M Hof fmann, MD.,

Plaintiffs-Appellants, FI LED
v JuL 20, 2010
M chael L. Morgan, A. John Voel ker

Acting derk of

S o)
Def endant - Respondent . upreme Cour t

APPEAL from an order of the Circuit Court for Dane County,

M chael Nowakowski, Judge. Reversed and cause renanded.

11 DAVID T. PROSSER, J. This case is before the court
on certification from the court of appeals pursuant to Ws.
Stat. § (Rule) 809.61 (2007-08).' As part of the 2007-2009 state
budget, 2007 Ws. Act 20 (the Act), the legislature transferred
$200 million fromthe Injured Patients and Families Conpensation

Fund (the Fund) to the Medical Assistance Trust Fund (MATF).

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.



No. 2009AP728

2007 Ws. Act 20, 8§ 9225. To inplenment the Act, the Departnent
of Adm nistration, under the supervision and direction of
Secretary Mchael L. Mrgan (Secretary Mrgan), subsequently
made two transfers of $71.5 million and $128.5 mllion from the
Fund.

12 The Wsconsin Mdical Society (the Medical Society)
and Dr. David Hoffmann, MD. (Dr. Hoffmann) brought this suit,
claimng that Secretary Myrgan took private property wthout
j ust conpensati on. The circuit court dismssed the suit on
grounds that the Medical Society |lacked a property interest in
t he Fund.

13 The Medi cal Society appeal ed, and the court of appeals
certified the matter to this court. W granted certification on

the follow ng two questions:

(1) Do the plaintiffs have a protectable
property interest in the Injured Patients and Fam |lies
Conmpensati on Fund?

(2) |Is a statute that retroactively repudiates a
government’s contractual obligation constitutional?

14 W conclude that the health care providers have a
constitutionally protected property interest in the Fund
Wsconsin Stat. 8§ 655.27(6) defines the Fund as an irrevocable
trust, and the structure and purpose of the Fund satisfy all the
el ements necessary to establish a formal trust. Because the
health care providers are specifically naned as beneficiaries of
the trust, they have equitable title to the assets of the Fund.

15 From their equitable title in the Fund, the health

care providers have at |east three corresponding rights. First,

2
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they have a right to the security and integrity of the entire
Fund. Second, they have a right to realize the Fund's
investnment earnings to noderate, perhaps even |ower, their
assessnents. Third, health care providers and the proper
claimants have the right to have excess judgnents paid to the
proper cl ai mants. Any transfer of noney from the Fund for an
i nproper purpose infringes upon these three rights.

16 Because health care providers have protected property
interests in the Fund, we conclude that 8§ 9225 of 2007 Ws. Act
20 is unconstitutional because it authorizes an unconstitutiona
taking of private property w thout just conpensation.

17 Accordingly, we reverse the <circuit <court's order
granting summary judgnent and dismssing the Mdical Society's
suit. W remand with directions that the circuit court issue
(1) an order requiring Secretary Mrgan to replace the noney
removed from the Fund, together with |ost earnings and interest
that has been <charged to the Fund; and (2) a pernanent
injunction prohibiting Secretary Mrgan from transferring noney
out of the Fund pursuant to 8 9225 of 2007 Ws. Act 20.

| . BACKGROUND AND PROCEDURAL HI STORY

18 A full appreciation of the issues in this case
requires a detail ed exam nation of t he Fund itsel f.
Accordingly, we begin this section by examning the history of
the Fund and the current statutory structure. We then exam ne
2007 Ws. Act 20 and the transfer of noney from the Fund to the
MATF. Finally, we set out the procedural history of this case.

A The Fund
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19 The Fund was established by the legislature in 1975 in
response to the rising cost of professional liability insurance
coverage for health care providers, which was leading to
i ncreased health care costs and decreased availability of health
care services. 8 1, ch. 37, Laws of 1975. The stated purpose
of the Fund is "to curb the rising costs of health care by
financing part of the Iliability incurred by health care
providers as a result of nedical malpractice clains and to
ensure that proper clainms are satisfied.” W s. St at .
§ 655.27(6).

10 The Fund operates as part of a broad |egislative
schene set out in Ws. Stat. ch. 655. Chapter 655 "provide[s]
the exclusive procedure for a person to pursue a malpractice

claim against a health care provider." Rouse v. Theda C ark

Med. Ctr., Inc., 2007 W 87, 935, 302 Ws. 2d 358, 735 N.W2d 30

(citing State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 499,

261 N.wW2d 434 (1978)). The provisions of ch. 655 are
applicable to nearly all health care providers practicing in
W sconsin who are not state, county, or nunicipal enployees, or

federal enpl oyees. ?

2 Chapter 655 applies to physicians and nurse anesthetists
whose principal place of practice is Wsconsin and who practice

in Wsconsin nore than 240 hours a year. W' s. St at .
§ 655.002(a). Participation is also mandatory for certain
physicians and nurse anesthetists living in Wsconsin but
practicing in M chigan, part ner shi ps, cor por at i ons, ot her
or gani zati ons, cooperative si ckness care associ at i ons,
anbul atory surgery centers, hospitals, affiliates of hospitals,
and nursing hones conbined wth hospitals. Ws. Stat.

8 655.002(b)-(j); see also Ws. Stat. 8 655.003 (exception for
gover nment enpl oyees).
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11 Under ch. 655, each health care provider is required
to maintain health care liability insurance or qualify as a
self-insurer. Ws. Stat. 8 655.23(3)(a). As of July 1, 1997,
each health care provider is required to maintain liability
coverage of at |east $1,000,000 for each claim or occurrence and
$3, 000,000 for all clainms or occurrences in any one policy year.
Ws. Stat. 8§ 655.23(4)(b)2.a., b. As long as a health care
provi der has an insurance policy in force and conplies with the
requirenents of ch. 655, the Iliability of the health care
provider and his or her insurer is limted to the required
anpunt of liability insurance or the maximum |limt of the health
care provider's liability insurance policy, whi chever is
greater. Ws. Stat. § 655.23(5).°

12 Each health <care provider who is subject to the
provisions of ch. 655 also is required to participate in the
Fund by paying an annual assessnent. Ws. Stat. 8§ 655.27(3)(a).
For health care providers conplying with the requirenents of

ch. 655, +the Fund pays out that portion of any nedica

3 Wsconsin Stat. § 655.23(5) provides:

Wile health <care Iliability insurance, self-
i nsurance or a cash or surety bond under sub. (3)(d)
remains in force, the health care provider, the health
care provider's estate and those conducting the health
care provider's business, including the health care
provider's health care liability insurance carrier,
are liable for no nore than the limts expressed in
sub. (4) or the maxinmum liability limt for which the
health care provider is insured, whichever is higher,
if the health care provider has nmet the requirenents
of this chapter.
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mal practice claimin excess of the amount of insurance that the
health care provider is required to maintain, or the naximm
l[itability of the health care provider's insurance, whichever is
greater. Ws. Stat. 8§ 655.27(1). In other words, the Fund is
liable for paynents "after a health care provider's statutorily

mandated |liability coverage limts are exceeded." Ws. Patients

Conmp. Fund v. Ws. Health Care Liability Ins. Plan, 200

Ws. 2d 599, 613, 547 N.W2d 578 (1996) (hereinafter VWHCLIP).

113 Wsconsin Stat. 8 655.23(6) provides that a health
care provider who fails to participate in the Fund is subject to
the broad enforcenent authority of the Conmm ssioner of Insurance
(the conmissioner) under Ws. Stat. § 601.64.% Furthernore, a
health care provider who does not participate in the Fund may
not exercise any of the rights or privileges of his health care
|i cense. Ws. Stat. 8 655.23(7). The board that granted the
health care provider his or her license may suspend or refuse to
issue or renew the license if the health care provider does not
participate in the Fund. 1d.

114 When the Fund was initially created, the |egislature
specified that it "shall be held in trust for the benefit of

i nsureds and other proper claimants,” and that "[t]he fund may

not be used for purposes other than those of this chapter.”

* Wsconsin Stat. § 601.64 gives the conmssioner the
authority to comrence an action in circuit court (1) to enjoin a
violation of the statute or a rule; and (2) for a forfeiture up
to $5,000 for each day of the violation. Ws. Stat.
8§ 601.64(1), (2). It also subjects intentional violators to
crimnal penalties. Ws. Stat. § 601.64(4).
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8 10, ch. 37, Laws of 1975. In 2003 this | anguage was expanded
to specify:

The fund is established to curb the rising costs of
health care by financing part of the Iliability
incurred by health care providers as a result of
medi cal mal practice clains and to ensure that proper

clainms are satisfied. The fund, including any net
worth of the fund, is held in irrevocable trust for
t he sol e benefi t of heal t h care provi ders

participating in the fund and proper clainants.
Moneys in the fund may not be used for any other
pur pose of the state.

Ws. Stat. 8§ 655.27(6) (enphasis added).

15 The Fund is nanaged by a board of governors (the
board) . Ws. Stat. 8§ 655.27(2). The board also oversees the
WHCLIP, a risk-sharing plan to insure health care providers
unable to obtain private coverage. Ws. Stat. 8§ 619.04(3);
VHCLI P, 200 Ws. 2d at 607-08. The board consists of 13 nenbers
representing different industries and organizations. Ws. Stat.
§ 619.04(3).°

116 Because the Fund is a trust held for the benefit of
health care providers and claimants, the board "is endowed wth
the requisite authority to perform all of the functions of

trustees under the comon law of trusts."” VHCLI P, 200

> The board includes 3 representatives of the insurance
i ndustry appointed by the comm ssioner, a person nanmed by the
State Bar of Wsconsin, a person naned by the Wsconsin
Association for Justice (fornerly the Wsconsin Acadeny of Trial
Lawyers), two persons nanmed by the Wsconsin Medical Society, a
person named by the Wsconsin Hospital Associ ation, the
comm ssioner or a designated representative, and four public
menbers appointed by the governor for staggered 3-year terns.
Ws. Stat. 8§ 619.04(3).
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Ws. 2d at 615. Accordingly, it has the "power and duty" to
take |l egal action "for the protection of the trust estate.” 1d.

(quoting Strykowski, 81 Ws. 2d at 518).

17 The board also has statutory authority to grant
approval of the annual fees that health care providers nust pay
into the Fund, which are set by the conm ssioner. Ws. Stat
8§ 655.27(3)(b). Wsconsin Stat. § 655.27(3)(a) nandates that

the fees be set based on six factors:

1. Past and prospective loss and expense
experience in different types of practice.

2. The past and prospective |oss and expense
experience of the fund.

2m The loss and expense experience of the
i ndi vidual health care provider

3. Ri sk factors for persons who are semretired
or part-tinme professionals.

4. For [partnerships, corporations, or other
organi zations or enterprises], risk factors and past
and prospective | oss and expense experience
attributable to enployees of that health care provider
ot her than enpl oyees licensed as a physician or nurse
anest heti st.

5. The suppl enent al appropriation under
§ 20.145(2)(a) for paynment of clains.

Ws. Stat. § 655.27(3)(a).® The fees set for a given fiscal year
may not exceed the estimated total anmount of clains to be paid
during that fiscal year, the fees paid in the previous fisca

year adjusted by inflation, or 200 percent of the total dollar

® The sixth factor was added as part of 2007 Ws. Act 20 to
account for a supplenental appropriation of $100 mllion
i ncluded in the Act.
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anmount disbursed for clains during the cal endar year proceeding
the previous fiscal year, whichever is greatest. Ws. Stat.

§ 655.27(3)(br).

118 Wien the Fund was established in 1975, it operated on
a cash basis. This nmeant that the health care providers were
assessed based on the actual amunt paid out for clains in a
gi ven year. During the 1980s, the Fund switched to accrual
accounting to inprove the Fund's integrity. Under accrua
accounting, the Fund's annual net balance is based on its assets
mnus the estimated "loss liabilities." Loss liabilities are
the anmounts expected to be paid in the future for incidents that
occurred in a given year, even if the underlying clains have not

yet been nade. See Legislative Audit Bureau, An Audit: Injured

Patients and Famlies Conpensation Fund 25, available at

http://ww. | egis.state.wi .us/|ab/reports/10-4full. pdf (I ast
visited July 13, 2010) (hereinafter 2010 Audit).’ Using the
accrual nethod helps ensure that the Fund maintains sufficient
assets to pay any of these outstanding loss liabilities if the
Fund were di sconti nued.

19 Loss liabilities account for nearly all of the Fund's
liabilities. Estimating the loss liabilities in a given year is
difficult for a nunber of reasons. The 2010 Audit lists five

reasons why estimating loss liabilities is chall enging:

"W take judicial notice of the 2010 Audit, which is an
easily accessible report prepared by a state agency. See
Perkins v. State, 61 Ws. 2d 341, 346 (1973) ("[T]his court has
taken judicial notice of state records that are available at the
seat of governnent in Madison that are easily accessible.").
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[1] clains that exceed the primary nedica

mal practice i nsurance t hreshol ds est abl i shed in
statute typically are infrequent and involve severe
cases;

[2] a mnmedical nalpractice claim my be filed
years after an incident;

[3] there is no limt on the anobunt of economc
| osses the Fund may be required to pay;

[4] legislation and court deci si ons can
significantly affect the Fund's liabilities; and

[5] the nethodol ogy and assunptions used by an
actuary can significantly affect the result of an
anal ysi s.

2010 Audit, supra, at 6. Prior audits have determ ned that the
Fund's loss liability calculation was "reasonable, although
conservative." After incorporating some changes, the actuary
conpleting a recent audit opined that the Fund's "current
anal yses are correspondingly |less conservative than in the
past." 2010 Audit, supra, at 7.

20 Based on the accrual accounting nethod, the Fund
mai ntains  sufficient asset s, in the form of reserves,
assessnments, and investnent inconme, to pay all outstanding
liabilities if the Fund were discontinued. The Fund cal cul ates
its equity—the difference between total assets and total
outstanding liabilities—based on this anount, and discounts its
total outstanding liability by the anobunt of its estimted
future investnent incone earnings. I nvestnent of the Fund's
reserves accounted for roughly 33 percent of the Fund' s total
revenue fromits inception in 1975 to June of 2004. The Fund

mai ntains long-term investnents; it may |iquidate these

10
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investnments to obtain cash, but doing so would result in
di m ni shed future earnings.

21 From its i nception t hr ough Mar ch of 2005
(approxi mately 30 years), the Fund had paid approxi mtely $586.3
mllion in total clains. By Decenber 31, 2007, this nunber had
increased to $666.1 mllion, and by Decenber 31, 2009, it had
increased to $770.8 mllion. Al t hough annual expenditures have
historically been lower than projected expenditures, it is
difficult to predict when clains for any specific incident wll
be paid, and expenditures have the potential to increase greatly
in the future if the amount of |osses from clainms incurred in
previous years are paid. Depending on the length of litigation
sone clainms may take up to 20 years after the occurrence before
they are paid.® Annual claim payments have steadily increased
over the last four years, with the 2008-09 fiscal year seeing
the | argest annual paynment of clains since the Fund' s inception.
2010 Audit, supra, at 5.°

122 The board uses actuarial information to establish the
annual health care provider assessnents for each year. In 2005

the board adopted a policy of approving fee assessnents at

8 For exanple, between 1990-91 and March 2005, the Fund paid
$29.5 mllion in clainms occurring in the 1990-91 fiscal year,
and as of March 2005, two of those «clains were stil
out st andi ng.

® From 1997 through 2006, claim payments averaged $25.7
mllion per year. By contrast, the total claim paynents were
$50.5 mllion for the 2007-08 fiscal year and $65.7 mllion for
the 2008-09 fiscal year. 2010 Audit, supra, at 12.

11
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levels that would result in a zero accounting surplus/deficit
for the Fund. This policy, which requires the board to maintain
the Fund's net balance as close to zero as possible, was still
in effect as of My 2008, although the record does not reflect
whether it is still in effect. From the 1997-98 fiscal year
t hrough the 2005-06 fiscal year, assessnents generally decreased
each year. In the 2005-06 fiscal year, the board approved an
average assessnent increase of 25 percent, which the 2010 Audit
attributed to this court's decision that the $350,000 inflation-
adjusted limt on noneconom ¢ damages was unconstitutional. See

Ferdon . Ws. Patients Conp. Fund, 2005 W 125, 284

Ws. 2d 573, 701 N W2d 440. After a new noneconom ¢ damages
limt was enacted,!® the board approved snaller assessment
increases for the 2007-08 fiscal year, and assessnents did not
increase in the 2008-09 fiscal year

23 Since its inception, the Fund has generally taken in
more inconme in the form of health care provider assessnents and
investnment incone than it has paid out in clains and other
expenses. As of June 30, 2007, the Fund held a total of $798.5
mllion in assets, with a net asset balance of $94.4 million.
B. The 2007 Transfer

24 On Cctober 26, 2007, the legislature enacted the Act,
the 2007-2009 state budget. The Act contained a provision
transferring a total of $200 mllion fromthe Fund to the MATF.
2007 Ws. Act 20, § 9225, The $200 mllion was to be

102005 Ws. Act 183, § 6; Ws. Stat. § 893.55(4)(b).

12
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transferred in two separate transfers: $71.5 mllion for fisca
year 2007-08 and $128.5 mllion for fiscal year 2008-09. The
Act speci fied t hat t he transfer was bei ng made
"[n]otwi t hstanding section 655.27(6) of the statutes,” which
provides that the Fund is held in irrevocable trust and may not
be used for any other state purpose. The | egislature then
reduced general purpose revenue (GPR) funding for the MATF by
$200 mllion. The  Act also included a supplenental
appropriation of up to $100 nmillion for paying clainms if the
Fund is unable to do so. 2007 Ws. Act 20, 8§ 212p; Ws. Stat.
§ 20.145(2)(a).

125 Pursuant to the Act, the Departnment of Adm nistration
booked a transfer on the state accounting system of $71.5
mllion from the Fund to the MATF on OCctober 29, 2007. On
Novenber 30, 2007, Secretary Mirgan reported to the Chief derks
of the Senate and Assenbly that the Fund did not have $71.5
mllion available in liquid assets. He then tenporarily
reall ocated $51.3 mllion from another state fund. The Fund has
since been charged interest to cover this shortfall.' 2010
Audit, supra, at 17.

26 In response to actuarial reconmendations that at | east
nodest fee increases were necessary, assessnment rates for the
2009- 10 fiscal year were increased by an average of 9.9 percent.

2010 Audit, supra, at 10.

1 The Secretary cites Ws. Stat. § 20.002(11)(c) for the
authority to charge interest after tenporarily reallocating
nmoney in one fund to another fund.

13



No. 2009AP728

127 In July 2008 the remmining $128.5 mnmllion was
transferred fromthe Fund to the MATF. As of June 30, 2009, the
Fund had an outstanding |loan in the anmobunt of $76.8 mllion from
the State Investnent Fund to cover the negative balance it
incurred due to the transfer. At that tine, it had incurred
$2.5 million in interest.

128 The Fund now has a total net asset deficit of $109
mllion. According to the 2010 Audit, the Fund had $645.1
mllion in total assets as of June 30, 2009. 2010 Audit, supra,
at 35. At the same tine, it had total loss liabilities—the
anounts expected to be paid in the future for incidents that
have already occurred—n the anmount of $675.4 nillion. Id.
Factoring in overdrafts due to the State Investnent Fund and
other liabilities, as of June 30, 2009, the audit concluded that
the Fund had a total net asset deficit of $109 mllion. 1d.

C. Procedural History

129 On OCctober 29, 2007, the Medical Society filed a
conplaint in Dane County Circuit Court against the comm ssioner
Secretary Moirgan, the state treasurer, and the board. Dr.
Hof frmann later joined the suit as a plaintiff.? The Medical
Society is the largest association of nedical doctors in the
state, wth nore than 11,000 nenbers. Dr. Hoffmann is a
practicing physician and "health care provider” who is required

to pay assessnents into the Fund.

12 By the tinme the Medical Society and Dr. Hoffmann filed
their anended sunmons and conpl aint, the conm ssioner, the state
treasurer and the board were no longer parties to the |awsuit,
and Secretary Mrgan was the sol e def endant.

14
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130 The conplaint alleged that the transfer would put the
Fund in a serious deficit, prevent the Fund from realizing
i nvestment earnings on the transferred $200 mllion, and require
the conm ssioner and the board to increase fee assessnments to
bring the Fund back to a zero accounting surplus/deficit. The
conplaint stated a nunber of causes of action, but only two—
unconsti tuti onal t aki ng W t hout j ust conpensati on and
unconstitutional inpairnment of contract—were certified by the
court of appeals.?®® The Medical Society sought, anong other
relief, a declaration that § 9225 of the Act constitutes an
unconstitutional taking in violation of Article I, Section 13 of
the Wsconsin Constitution; a judgnment directing Secretary
Morgan to replace all funds renoved from the Fund with |ost
earnings; a permanent injunction to prohibit Secretary Morgan
fromtransferring nonies out of the Fund; and recovery of all of
the Medical Society's attorney fees from the Fund based on the
common fund theory.

31 The «circuit court granted summary judgnent for
Secretary Morgan. It dismssed the Medical Society's non-
takings clainms on grounds that they were barred by sovereign
i mmunity. Al though the takings claim was not barred by

sovereign immnity, the circuit court dismssed it on grounds

13 The Medical Society also alleged that the transfer
constituted an invalid t ax, an unconsti tuti onal t ax
classification, a violation of equal protection, a breach of
fiduciary duty, and a violation of Ws. Stat. 8§ 655.27.

15



No. 2009AP728

that the plaintiffs had failed to denonstrate that health care
provi ders had a property interest in the Fund.

132 The <circuit court concluded that the Fund did not
create contractual obligations. It noted the "very strong"
presunption against construing a statute to create contractual

obl i gati ons. See Dunn v. M I waukee County, 2005 W App 27, 98,

279 Ws. 2d 370, 693 N wW2d 82. The court also pointed to the
fact that the 2003 bill revising Ws. Stat. 8 655.27(6) had
initially specified that health care providers had "contractual
rights” in the Fund, but that this |anguage was subsequently
elimnated. See 2003 A B. 487.

133 The circuit court also concluded that "the true nature

of the Fund" denonstrated that the health care providers did not

have a property interest in it. The court said that the
providers "lack the normal indicia of a property interest” in
the Fund. "They cannot sell it, pledge it as collateral,

bequeath it, receive investnent incone from it, enjoy any
appreciation in its value, or exercise any control over" the
Fund. Furthernore, they receive the inmmediate benefit of excess
i nsurance coverage, wthout any right to a refund. Only the
injured claimnts ever receive paynents. The court also relied
on authority from other jurisdictions that have refused to find
a property interest in funds that were funded by nandatory
assessnments in which the participants had no right to

di stribution. See Mss. Surplus Lines Ass'n v. State of Mss.,

442 F. Supp. 2d 335, 337 (S.D. Mss. 2006); Fun 'N Sun RV v.

Mch., 527 N.W2d 468 (Mch. 1994). The court noted that the
16
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Fund was nore anal ogous to any nunber of state governnment trust
accounts than to a "strict, private irrevocable trust."

134 The court also contrasted the Fund with the Wsconsin
Retirement System (WRS), which prior cases had determ ned

created vested property interests. It cited Wsconsin Retired

Teachers Ass'n v. Enploye Trust Funds Board, 195 Ws. 2d 1001

1025, 537 N.W2d 400 (Ct. App. 1995), aff'd, 207 Ws. 2d 1, 558
N.W2d 83 (1997), for the proposition that the WRS expressly
provided for a "contractual right." The court al so
di stinguished the WRS cases on grounds that enployees wth
protectable property interests in the WRS have their own private
accounts. Based on these distinctions, the court reasoned that
the Medical Society "conpletely ignore[s] that what the Fund
provides them is insurance coverage for which they pay a
mandatory fee." This coverage, the court concluded, "under no
reasonable view can be seen as conpensation [for services
rendered] any nore [than] the office space they pay rent for,
the clerical services they pay wages for, or the electricity
they pay utility bills for."

135 The Medical Society appeal ed, and the court of appeals
certified the case to this court. The court of appeals
determ ned that whether health care providers have a protectable
property interest presents an issue of first inpression, along
with the question of whether the statute wunconstitutionally
repudi ates the governnent's contractual obligations. It also

noted the statewi de inportance of this case as discussed in the
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four amicus curiae briefs filed in the court of appeals.! W
accepted certification.
1. STANDARD OF REVI EW
36 The constitutionality of a statute is a question of

law that this court reviews de novo. State v. Wod, 2010 W 17,

115, 323 Ws. 2d 321, 780 N W2d 63. Statutes enjoy a

presunption of constitutionality. State v. Quintana, 2008 W

33, 912, 308 Ws. 2d 615, 748 N W2d 447. We indul ge every

presunption to sustain the |aw. Jackson v. Benson, 218

Ws. 2d 835, 853, 578 N.W2d 602 (1998). W resolve any doubt
about a statute's constitutionality in favor of upholding the

statute. State ex rel. Hammerm || Paper Co. v. La Plante, 58

Ws. 2d 32, 46, 205 NwW2d 784 (1973).
137 Because of the strong presunption in favor of
constitutionality, a party bringing a constitutional challenge

to a statute bears a "heavy burden.” State v. Carpenter, 197

Ws. 2d 252, 276, 541 N.W2d 105 (1995). It is not sufficient
for a party to denonstrate "that the statute's constitutionality
is doubtful or that the statute is probably unconstitutional."

State v. Smth, 2010 W 16, 18, 323 Ws. 2d 377, 780 N.W2d 90.

| nstead, the presunption can be overcone only if the party

4 The court of appeals did not address sovereign immunity
inits certification on grounds that sovereign imunity could be
resol ved under current precedent. Secretary Morgan concedes,
and we agree, that sovereign imunity does not bar a state |aw
takings claim Because we decide this case solely on the ground
that 2007 Ws. Act 20 constituted an wunconstitutional taking
wi t hout just conpensation, we do not address whether the Medical
Society's other clains are barred by sovereign i munity.
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establishes "that the statute 1is unconstitutional beyond a

reasonabl e doubt." Id. (quoting State v. Cole, 2003 W 112,

111, 264 Ws. 2d 520, 665 N. W2d 328).
[11. DI SCUSSI ON
138 Article 1, Section 13 of the Wsconsin Constitution
provi des: "The property of no person shall be taken for public
use W thout just conpensation therefor." An unconstitutional
taking occurs when (1) a property interest exists; (2) the

property interest has been taken; (3) the taking was for public

use; and (4) the taking was wthout just conpensation. W s.
Retired Teachers Ass'n . Enpl oye Trust Funds Bd., 207
Ws. 2d 1, 18-24, 558 N WwW2d 83 (1997). When determ ning

whet her a taking occurred under this provision, we generally
apply the sane standards that are used to determ ne whether a
taking occurred under the Fifth Amendnent to the United States

Consti tution. See Zealy v. City of Waukesha, 201 Ws. 2d 365,

374, 548 N W2d 528 (1996) (holding that "[t]his court has
adopted a simlar nethod of inquiry" for determ ning regulatory

takings as the United States Suprene Court); see also Eternali st

Found. v. City of Platteville, 225 Ws. 2d 759, 773, 593

N.W2d 84 (Ct. App. 1999).

139 There is no dispute that Secretary Mrgan "took" noney
fromthe Fund, did so for public use, and did not conpensate the
Fund for this taking. The dispute in this case is |limted to
the threshold issue of whether the appellants have a protected

property interest in the Fund. See Ws. Prof'l Police Ass'n v.

Li ght bourn, 2001 W 59, 49132, 243 Ws. 2d 512, 627 N W2d 807
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(the "first step in analyzing an alleged taking is to determ ne
whet her a property interest exists"). Thus, if the health care
providers have a property interest in the Fund, Secretary
Morgan's actions to inplenment § 9225 of the Act constituted a
taking w thout just conpensation, in violation of Article I,
Section 13 of the Wsconsin Constitution.

140 Because we conclude that the health care providers
have a property interest in the Fund, we are satisfied that the
Medi cal Society and Dr. Hoffrmann have net their burden of
proving that 8§ 9225 of 2007 Ws. Act 20 is wunconstitutional
beyond a reasonable doubt. In reaching this conclusion, we
begin by reviewwing the basic requirenents for determning
whether a property interest is recognized under Wsconsin |aw
and therefore entitled to constitutional protection. We then
apply these principles to determine whether the health care
provi ders have a protected property interest in the Fund.

A Property Interests Under Wsconsin Law

41 Al though the Wsconsin Constitution protects property

interests, it does not itself create property interests. Ass'n

of State Prosecutors v. MIwaukee County, 199 Ws. 2d 549, 558,

544 N.W2d 888 (1996) (citing Bd. of Regents v. Roth, 408 U. S.

564, 577). Rat her, "[a] property interest is constitutionally
protected if state |law recognizes and protects that interest."”

Thorp v. Town of Lebanon, 2000 W 60, 46, 235 Ws. 2d 610, 612

N.W2d 59 (internal quotation and citation omtted).
142 Wsconsin |aw recognizes a variety of rights and

interests in property. See Penterman v. Ws. Elec. Power Co.,
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211 Ws. 2d 458, 480-81, 565 N W2d 521 (1997) ("[I]t is well
settled that the rights of ownership and use of property have

15 A party has a property

| ong been recognized by this state.").
interest if he or she has a "legitimate claimof entitlenent" to
the property, as opposed to an "abstract need or desire" or

"“uni |l ateral expectation.”™ Taplick v. Cty of Mudison Pers. Bd.

97 Ws. 2d 162, 170, 293 N WwW2d 173 (1980) (quoting Bd. of
Regents v. Roth, 408 U.S. 564, 577 (1972)); Fazio v. Dep't of

Enp. Trust Funds, 2005 W App 87, 9111, 280 Ws. 2d 837, 696

N. W2d 563 (reasoning adopted in Fazio v. Dep't of Enp. Trust

Funds, 2006 W 7, 287 Ws. 2d 106, 708 N. W2d 326).

143 The parties disagree on the basic requirenents
necessary for a statutorily established trust fund to constitute
a property interest protected by Article I, Section 13 of the
W sconsin Constitution. Relying primarily on this court's

decision in Lightbourn, the Medical Society points to three

sources of property interests: (1) statutory |anguage descri bing
the purpose and nature of the Fund; (2) beneficiaries' interest
in the Fund's integrity and security; and (3) contractual rights
in the Fund. Secretary Mrgan, on the other hand, argues that
health care providers have no property interest because they

|l ack three rights: (1) right to free use of the Fund; (2) right

15 "The Fifth Anmendnent [to the United States Constitution]
attaches a broad neaning to the word property, consistent wth
the expansive neaning that the term had anong the American
founding fathers, the authors of the Constitution and the Bill
of Rights.” 2 N chols on Eminent Domain, 8 5.01[2][c], at 5-15
(3d ed. 2006).
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to distribution fromthe Fund; and (3) contractual rights in the
Fund. In other words, with the exception of contract rights—
which both parties agree can be the source of a property
interest—the parties disagree about the basic sources from
which a property interest can arise in a statutorily established
trust fund.

44 Al though this court has never addressed the nature of
health care providers' property interests in the Fund, the court
has addressed the existence of property interests in the WRS
These cases set out the basic framework for determ ning whether
partici pants have property interests in statutorily established
trust funds. Over tine, this court has set out a broad scope of
participant property interests in trust funds that extends
beyond narrow contractual rights.

145 An early case explaining participant rights in the

state teachers retirenment system was State Teachers' Retirenent

Bd. v. Gessel, 12 Ws. 2d 5, 106 N.W2d 301 (1960). The court

relied heavily on a contract analysis. The court said that the
system was basically "a joint contributory noney-purchase plan,"
id. at 8, and that "the teachers have a contractual relationship
with the state and a vested right" in the retirement system id.
at 9. The court ruled that the legislature could not use
retirement system funds to pay for a study of the retirenent
system

46 In Association of State Prosecutors, this court

addressed the constitutionality of legislation that created a
uni form statew de pension plan for prosecutors. The legislation
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requi red M|l waukee County to transfer to the state plan enpl oyer
contributions that had been nmade to the county retirenent plan
on behalf of unvested M| waukee County prosecutors who had | ater

becone part of the state plan. Ass'n of State Prosecutors, 199

Ws. 2d at 552. The court began its analysis by addressing
whet her the participants had a property interest in the county
retirement plan, inasnmuch as M Iwaukee County had a "defined
benefit" plan as opposed to the "defined contribution”™ plan in

G essel. Ass'n of State Prosecutors, 199 Ws. 2d at 559.%% The

court acknow edged that while the retirenent fund in G essel was
different from the retirenent plan at issue, it adhered to the
general proposition that "vested enployees and retirees have
property interests in their retirenent system" 1d. at 559.

147 Thus, the ~court rejected the distinction between
"defined contribution" plans—+n which the enployee's benefit is
based upon the anounts contributed—and "defined benefit" plans—
—+n which the enployee's benefit is based upon a fornula
factoring in average salary and years of service. ld. at 560.

The court explained why the distinction was i mmateri al :

The structure of a pension plan nerely delineates the
met hod of financing the pension funds and determ nes
the appropriate anount of enployer contributions. Any
pension plan's ability to neet its obligations can be
j eopardi zed when funds are taken fromit, since every

6 Al'though the court in Association of State Prosecutors v.
M | waukee County, 199 Ws. 2d 549, 544 N W2d 888 (1996), was
deciding whether the transfer <constituted a deprivation of
property w thout due process, the threshold inquiry of whether
the participants had a property interest in the plan is the sane
i ssue we decide in this case.
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dime is arguably part of a nmanagenent strategy
dependent upon spreading the fund' s nonies as broadly
as possi bl e.

Id. at 560 (enphasis added).

148 The court then turned to whether the transfer of funds
woul d take property w thout due process of |aw Id. at 561.
The Association of State Prosecutors argued that because the
transferred anount was small, the transfer did not dimnish the
benefits of any enployees or retirees renmaining in that
M | waukee County pl an. Id. The court rejected this argunent,
reasoning that "[g]overnnental takings do not becone exenpt from
due process requirenents sinply because they may be actuarially
insignificant."” Id.  The Association further argued that a
beneficiary's property interest would never be inpaired because
M | waukee County woul d al ways be responsible for any shortfall
Id. The court again rejected this argunent, reasoning that

"[While the specific transfer [at issue] may not imediately

threaten the benefits of [the beneficiaries], the precedent set

by such a transfer certainly could.” Id. at 562 (enphasis

added). The court concluded that if the |egislature could order
such transfers, "the actuarial soundness of the plan could
eventual ly suffer.” 1d.

49 In Retired Teachers Ass'n, the court addressed whet her

annuitants had a property interest in a WRS account that paid

out surpluses to annuitants. Retired Teachers Ass'n, 207

Ws. 2d at 18. Concluding that they did, the court began by
noting that an annuitant's interest "finds its genesis both in

[the statute establishing rights in the WRS] and in prior
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decisions of this court.” 1d. (citing Ws. Stat. § 40.19(1)).
The statute read in part: "Rights exercised and benefits accrued
to an enployee under this chapter for service rendered shall be
due as a contractual right and shall not be abrogated by any
subsequent | egislative act."” Ws. Stat. § 40.19(1) (1987-88).
The court then rejected the argunent that annuitants had only a
"unil ateral expectation" of receiving surpluses. The property
interest, the court concluded, was "the right of every annuitant
to have surplus distributions made in a manner consistent wth
the [statute providing for distribution of surpluses.]" 1d. at

19- 20. Retired Teachers Ass'n, in dealing wth surpluses,

appeared to go beyond "defined benefits" to capture benefits
fromthe overall success of the system
150 The court's nost conprehensive analysis of participant

rights in the WRS came in Lightbourn, which the Medical Society

uses to establish its framework for determ ning the existence of

property interests in the Fund. In Lightbourn, the court dealt

with a constitutional challenge to legislation altering a nunber

of di fferent provisions in the WRS Li ght bour n, 243

Ws. 2d 512, 159. Among other clains, the plaintiffs argued
that a transfer from one of the state accounts and a credit for
enpl oyers constituted unconstitutional takings of private
property. 1d.

51 Although the court wultimtely rejected the takings
claims, it closely exam ned the source of participants' property
interests in the WRS. Id., 9199-131. These interests arose, in
part, from the participants' individual accounts, but "[Db]eyond
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this narrow individual interest, each participant [also] has a
broad property interest in the WRS as a whole." Id., 9100.
Acknow edging that participants have contractual and vested
rights in the state retirenment system the court went on "to
articulate a nore conplete statenent of the property interests
and rights enjoyed by participants.” 1d., 107.

52 The first source of a property interest the court
identified was in Ws. Stat. 8 40.19(1), which described
participants' rights in the WRS Id., 9108. The court noted
that the |anguage of the statute provided contractual rights in
certain circunstances. |d., f111.

53 The second source of a property interest was in Ws.
Stat. 8§ 40.01, "the nature and purpose of the public enployee
trust fund." Id., 7113. In particular, the court said that the
purpose of the Fund was "to aid public enployees in protecting
thenmselves and their beneficiaries against the financial
hardshi ps of old age." 1d., 1114 (quoting Ws. Stat. § 40.01).

The court also acknow edged the statute's declaration that the

trust fund "is a public trust and shall be nmanaged,
adm ni stered, invested and otherwise dealt wth" solely to
fulfill benefit conmtnents at the | owest cost. ld. Simlarly,

the court cited language in the statute stating that the Fund
“shall not be used for any other purpose." 1d.

54 In addressing the trust aspect of the Fund, the court
al so acknow edged that the statutory |anguage provided "specific
safeguards to participants.” 1d., {116. One of these was that
“trust fund noney nust be used for proper trust purposes.” 1d.
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As an exanple of a non-trust purpose, the court referred to the

transfer in Association of State Prosecutors, in which the court

held that "[t]he state cannot sinply 'reach’ into the County
Plan to pay for obligations [the state] has incurred.” Id.,

1118 (quoting Ass'n of State Prosecutors, 199 Ws. 2d 562-63).

155 The court then held that "legislative action affecting
the WRS nust be consistent with the stated objectives of the

trust.” Li ght bourn, 243 Ws. 2d 512, ¢119. Again relying on

Association of State Prosecutors, the court said that the

| egislature retained the power to adjust or anend a retirenent
pl an, but that participants could challenge |egislative actions
"that deviate from trust objectives or cause injury to the

trust."” Li ght bourn, 243 Ws. 2d 512, 9119. Significantly, the

court also noted that the Fund's board "nust deal with the [WRS]
in the sanme faithful manner as trustees would adm nister any
trust, that is, they nust exercise diligence, prudence, and
absolute fidelity in managing trust assets.” 1d., 1120 (citing

Sensenbr enner V. Sensenbr enner, 76 Ws. 2d 625, 635, 252

N.W2d 47 (1977) (enphasis added)).

156 The third source of property interests the court
identified was "the integrity and security" of retirenent funds.
Id., 9121. W noted that this interest was articulated in

Association of State Prosecutors and inherent in the statutes

governing the WRS. Id. Accordingly, we held that the statutes

gave participants "the right to protect their accounts from

ei ther abrogation or dissipation.” |Id.
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57 In this case, both the circuit court and Secretary
Morgan cite the statute's failure to establish contract rights
to support the proposition that the health care providers |ack a
property interest in the Fund. This reasoning is too narrow
Article I, Section 13 protects a wde variety of property
interests recognized by state |aw Contract rights are not the
sine qua non for a property interest in a state fund. In fact,
we have specifically held that property interests arise from a
much broader set of factors than contract rights. See
Li ght bourn, 243 Ws. 2d 512, 9107 (articulating "a nore conplete
statenent of the property interests and rights enjoyed by

participants" than contract rights); see also Fazio, 280

Ws. 2d 837, 114 (beneficiaries of WRS death benefits—as
opposed to those directly contracting with the state—also
obtain a property interest in their benefit once they neet the
statutory requirenents).

158 Exam ning these cases denonstrates that the court has
considered a nunber of different factors when anal yzi ng property
interests in statutorily established trust funds. G essel
denonstrated that a contractual relationship is a source of
property interests, and that principle remains sound. G essel ,

12 Ws. 2d at 9. However, Association of State Prosecutors,

Retired Teachers Ass'n, and Lightbourn recognize a broader scope

of participant interests. These interests derive directly from
statutory | anguage and from the nature and purpose of the trust
created by statute. In sum they reflect the "longstanding view
in Wsconsin law that trust funds are to be treated differently
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than general revenue, and that the state has |less power to
regul ate the use of trust funds.” Opinion of Ws. Att'y Gen. to
The Honorable Mchael G Ellis, Chairperson, Senate O ganization
Commttee, QOAG 1-95, at 3 (Feb. 14, 1995).

159 Qur "nore conplete" statenment of property interests in
Li ghtbourn is consistent with the legal standards applied by
other courts to determ ne whether participants have property
interests in statutorily established trust funds. They have
held that vested property rights "may be created either by

comon |aw, by statute, or by contract.” Mran v. kla. ex rel.

Derryberry, 534 P.2d 1282, 1288 (Ckla. 1975) (quoting Baker v.
Tulsa Bldg. & Loan Ass'n, 66 P.2d 45, 46 (kla. 1936)). To have

a vested right, a person nust hold "title, legal or equitable,

to the present or future enjoynent of property.” Fun 'N Sun RV,

527 N.W2d at 478 (quoting Mnty v. Bd. of State Auditors, 58

N.wW2d 106, 111 (Mch. 1953)); Pa. Med. Soc'y v. Dep't of Pub.

Welfare, Nos. 584 M D. 2008, 585 M D. 2008, 2010 W 1491269, *9
(Pa. Commw. Apr. 15, 2010) (quoting Konidaris v. Portnoff Law

Assocs., Ltd., 953 A 2d 1231, 1242 (2008)) (vested rights arise

from "title, legal or wequitable, to the present or future
enforcenent of a demand, or a |egal exenption from a demand nade
by another"). Vested rights may be constitutionally protected
even if they are "beneficial" rights—such as rights in a trust

estate—rather than |legal or possessory rights. See Tuttle v.

N.H Med. Ml practice Joint Underwiting Ass'n, 992 A 2d 624,

638 (N. H 2010).
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160 Wiile Lightbourn did not purport to set out an

exclusive set of factors, it provides the correct basic
framework for determning whether a property interest exists.
Wth the understanding that a property interest may arise from
contract rights, specific statutory |anguage setting out the
nature and purpose of a trust fund and the security and
integrity of an entire fund, as well as other factors, we now
turn to whet her t he heal t h care provi ders have a
constitutionally protected property interest in the Fund.

B. The Health Care Providers' Equitable Title in the Fund

61 Based on the principles articulated in Lightbourn and

ot her cases, we conclude that the health care providers have a
constitutionally protected property interest in the Fund. The
health care providers' property interest is the equitable title
to the Fund that they hold as nanmed beneficiaries of the Fund.
We reach this conclusion for two reasons. First, the Fund is
unanbi guously a formal trust under Wsconsin law in both nanme
and form Second, the beneficiaries of a trust have equitable
title in a trust.
1. Exi stence of a Formal Trust

162 The | egislature established a formal trust fund. The
Fund is nore than a trust in nane. It has all three critical
el ements necessary to establish a trust, nanely, (1) trustees
who hold property and are subject to equitable duties to deal
with the property for the benefit of others; (2) beneficiaries
to whom the trustees owe these equitable duties; and (3) trust
property that is held by the trustees for the beneficiaries.
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See Sutherland v. Pierner, 249 Ws. 462, 467, 24 N W2d 883

(1946) (describing these three elenents); see also Artac .

DHFS, 2000 W App 88, (15, 234 Ws. 2d 480, 491-92, 610
N. W2d 115.

163 First, the Fund has trustees who hold property subject
to equitable duties to deal with the property for the benefit of
ot hers. W sconsin Stat. 8 655.27(2) states: "Managenent of the
fund shall be vested wth the board of governors." Furthernore,
the Fund "is held in irrevocable trust for the sole benefit of
health care providers participating in the fund and proper
claimants. ™ Ws. Stat. 8 655.27(6). Read together, these two
provi si ons unanbi guously establish that the board is the trustee
of the Fund.

64 The board's duty as trustee is recognized in our prior
cases that have anal ogi zed the board to the trustee of a private

trust. In Strykowski, this court acknow edged the Fund's duty

to defend the trust estate, as well as its duty to dea
inpartially with beneficiaries: both the health care providers

and proper claimnts. Strykowski, 81 Ws. 2d at 518. The court

concluded that the Fund did not violate its duties to the
claimants by defending the trust "where the trustee reasonably
determnes that the claimis adverse to the trust." Id. The
court analogized the trust to circunstances in a Col orado case
involving a public pension: "It is wthin the power, and is the
duty of a trustee to institute action and proceedings for the
protection of the trust estate, . . . and to take all |egal
steps . . . reasonably necessary wth relation to t hose
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obj ectives." ld. (quoting Brisnehan v. Central Bank & Trust,

299 P.2d 113 (Colo. 1956)).

165 Wsconsin courts have described the board as a trustee
in other situations. For exanple, this court held that the
board could bring an action against an insurer that refused to
contribute to a settlement in a claim against its insured,
reasoning that it has the power "to performall of the functions
of trustees under the common |law of trusts."” WHCLI P, 200

Ws. 2d at 615 (citing  Strykowski, 81 Ws. 2d at 518).

Simlarly, the court of appeals held that the Fund could sue to
recover paynents to an unqualified provider, on grounds that

doing so was "reasonably necessary"” to protect the trust. W s.

Patients Conp. Fund v. St. Mary's Hospital, 209 Ws. 2d 17, 40-

41, 561 NW2d 797 (C. App. 1997) (quoting WHCLIP, 200
Ws. 2d at 615).

66 Because the Fund operates as a trust and the board is
the trustee, the board' s duties to the beneficiaries are
anal ogous to those of a common-|law trustee. Conmon-|aw trustees

have fiduciary duties to beneficiaries. Sutherland, 249 Ws. at

466. Therefore, as the trustee of the Fund, the board has a

fiduciary duty in managing the trust. See Zastrow v. Journal

Commt' ns, 2006 W 72, 22, 291 Ws. 2d 426, 718 NwW2d 51. This
means that the board has a duty of "undivided loyalty" to the

beneficiaries of the Fund. Id., 934 (quoting Hammes v. First

Nat'l. Bank & Trust Co. of Racine, 79 Ws. 2d 355, 255 N Ww2d

555 (1977)); see also Lightbourn, 243 Ws. 2d 512, 9120 (listing

duties of ETF board).
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167 The Fund also satisfies the second elenent necessary
to create a trust: the existence of beneficiaries to whom the
trustee owes equitable duties. This elenment is unanbi guously

established by statutory | anguage. See Li ghtbourn, 243

Ws. 2d 512, 91108, 113 (finding participant property interests

in the language of the statute, including a statute that sets

out the nature and purpose of the public enployee trust fund).
168 Wsconsin Stat. 8 655.27(6) provides that "[t]he fund,

including any net worth of the fund, is held in irrevocable

t rust for the sole benefit of health care providers

participating in the fund and proper claimnts." Ws. Stat.
8 655.27(6) (enphasis added). Al t hough the word "irrevocabl e”
was not added until 2003, 8 655.27(6) has always described the
Fund as a "trust" held for the benefit of the health care
providers (or "insureds" under the earlier statute) and proper
cl ai mant s. Ther ef or e, from the beginning, the statute
specifically named health care providers as beneficiaries of the
Fund.

169 The board's duty is not to nmanage the Fund for the
Fund's benefit, but to manage the Fund for the "sole benefit" of
the named beneficiaries. Ws. Stat. 8 655.27(6). This key
elenment is lacking in many state funds that set aside noney for

a specific purpose and are "trust funds" in name only.?'

' The primary analogy offered by Secretary Mrgan is the
transportation fund. Ws. Stat. 8§ 25.40. However, the state
manages a |large nunber of trust funds, which are designated for
specific purposes but do not identify specific beneficiaries.
See Ws. Stat. § 25.17 (listing funds).
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Chapter 655 does nore than set aside noney for a purpose. It
enunerates two specific and definite classes of beneficiaries:
health care providers and proper clainmants. 1d.*®

170 The existence of named beneficiaries is what
transforns the Fund from noney set aside for a purpose into a

formal trust. To illustrate, in Fun 'N Sun RV, cited by

Secretary Mborgan, the Mchigan Suprene Court upheld the
constitutionality of the state's sale of its accident fund to a

private insurer. Fun 'N Sun RV, 527 N W2d at 482. I n doi ng

so, the court noted that earlier case law "did not expressly
identify any beneficiary of the '"trust' to which [the statute]

referred.” 1d. at 479 (discussing Commr of Ins. v. Advisory

Bd. of the Mch. State Accident Fund, 434 N.W2d 433 (Mch. C.

App. 1988)). For this reason, the court conceived of the
M chigan fund as a "trust" only "in an informal, descriptive
sense, rather than as a declaration of a formal trust
relationship." |d.

71 The description of the Mchigan fund is in stark
contrast to the way Ws. Stat. 8 655.27(6) and previous cases
describe the Fund: a formal trust wth nanmed beneficiaries.
None of the other cases cited by Secretary Mrgan involved a
trust held for the benefit of expressly naned beneficiaries and

a board with fiduciary duties to those beneficiaries. See M ss.

18 "The nenbers of a definite class of persons can be the

beneficiaries of a trust." See Restatement (Third) of Trusts
8 45 (2003). "A class is not indefinite for this purpose nerely
because it consists of a changing or shifting group, the nunber
of whose nenbers may increase or decrease.” 1d., cnt. a.
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Surplus Lines Ass'n v. Mss., 442 F. Supp. 2d 335, 337 (S.D

M ss. 2006), aff'd 261 Fed. Appx. 781 (5th G r. Jan. 15, 2008);
Kelso & Ilrwn, P.A v. State Ins. Fund, 997 P.2d 591, 596 (Idaho

2000) (no provisions in statutory |anguage provided property

rights); D. Corso Excavating, Inc. v. Poulin, 747 A 2d 994,

1000-01 (R 1. 2000).

72 The third elenent of a fornmal trust is the existence
of trust property. Wsconsin Stat. 8 655.27(6) specifies that
"[t]he fund is established" and that "any net worth of the fund"
is held in irrevocable trust.” As of June 30, 2007, just prior
to the transfer, the Fund held roughly $798.5 million in total
assets. 2010 Audit, supra, at 35. There is no question that
trust property exists.

173 In sum the legislature established the Fund as a
formal trust. It underscored the nature of that trust in Ws.
Stat. 8§ 655.27(6). Beyond the legislature's express intent to
establish a trust, the Fund neets the three requirenents for a
trust under Wsconsin law (1) trustees with duties to manage
the trust on behalf of beneficiaries; (2) beneficiaries to whom
the trustees owe equitable duties; and (3) trust property. The
exi stence of these three elenents is conclusively denonstrated
by statutory |anguage, prior case law, and the substance of the
Fund' s operati on.

2. Beneficiaries' Equitable Title in the Trust

174 Because the Fund is a formal trust, and because the
health care providers are nanmed beneficiaries of the Fund, the
heal th care providers have equitable title to the Fund.
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175 The establishnment of a trust creates two Kkinds of
ownership: the trustees hold legal title to the trust and the
beneficiaries hold equitable title, referred to as a "benefici al
interest.” Ws. Stat. 8 701.05(2) (beneficiary of a private

trust has "equitable interest"); Sutherland, 249 Ws. at 466

(beneficiaries of a trust have a "beneficial interest” in the
trust property). The beneficiaries' equitable interest
represents "the real ownership,” while the trustee's legal title
is "no nore than the shadow, always following the equitable
estate, which is the substance.” Nossaman & Watt, 1 Trust

Adm nistration & Taxation 8§ 1.04 at 1-13 (1992) (quoting West

Jersey Title & Guar. Co. v. Indus. Trust Co., 141 A . 2d 782 (N.J.

1958)) .

176 We recognize that the establishnent of the Fund
diverges from traditional trust principles in one significant
way. Cenerally, the person establishing the trust (by
expressing the intent to do so) and the person providing the
nmoney for the trust are the sane person, referred to as the
"settlor."” See George G eason Bogert & Any Morris Hess, The Law
of Trusts and Trustees, 8 43 at 453 (3d ed. 2007) (settlor nust

have property interest to create a trust). In the case of the
Fund, the legislature established the Fund, but the health care
providers are the "settlors" insofar as they placed the noney
into the trust. This fact tends to confirm the health care
provi ders' property interest in the Fund.

77 Health care providers and proper claimnts have
property interests in the Fund, but these interests have
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different bases. The health <care providers are assessed
mandatory fees. These assessnents are enforced by the threat of
fines or deprivation of a provider's Ilicense to practice
medi cine in Wsconsin. In sum there is a link between the
provider's assessnent and the provider's |icense that goes well
beyond a professional's normal |icensing paynent for regulation
or service. W sconsin Stat. 8 655.27(6) recognizes this paid-
for benefit as a property interest. By contrast, clainmnts have
a property interest in the assurance that proper clains,
including full economc danmages, from nedical nalpractice wll
be satisfied, inasnmuch as claimnts have been forced to give up
rights under conventional tort law to seek redress under the
procedures and limtations of ch. 655.

178 The Ilegislature could have chosen to establish the
Fund with broad-based taxes and to hold the funds in trust for
the health care providers. In that event, the legislature would
have been the "settlor” in the traditional sense of both
establishing the trust and providing the noney for the trust.
I nstead, the |legislature established the nmechanism for the Fund,
conpelled health care providers to pool their noney in it, and
created a board to manage the Fund as a trustee. In doing so
the legislature did not establish the Fund out of public noney
for a specific purpose. Rat her, the legislature, by enacting

Chapter 655, facilitated the pooling of private noney in the
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trust and recognized and protected the health care providers'
property interests in the resulting "estate."?!®

179 1In sum because the Fund is a formal trust, satisfying
the necessary requirenents for a trust under Wsconsin |law, the
health care providers have equitable title to the Fund. The
exi stence of this equitable title is reinforced by the fact that
the Fund is created from mandatory assessnents on the health
care providers thenselves. Beneficial or equitable interests

are constitutionally protected. See Fun 'N Sun RV, 527

N.W2d at 478 (quoting 2 Cooley, Constitutional Limtations (8th

ed.) at 749); Pa. Med. Soc'y, 2010 W 1491269, at *9; Tuttle,

992 A 2d at 638; 2 Nichols on Emnent Domain, 8 5.02[2][a] at 5-

46 (3d ed. 2006). Therefore, the health care providers'
equitable title to the Fund is a constitutionally protected
property interest.
C. Rights Arising from the Health Care Providers' Equitable
Title

80 Having established that the Fund is a formal trust

under Wsconsin law and that health <care providers have

19 Recently, in holding that health care providers had
vested rights in receiving abatenents of their assessnents into
a patient's conpensation fund that operates simlarly to the
W sconsin Fund, the Commonweal th Court of Pennsylvania found it
relevant that "doctors have to pay the assessnent, or they

cannot practice in the Commonwealth.” Pa. Med. Soc'y v. Dep't
of Pub. Wlfare, Nos. 584 MD. 2008, 585 MD. 2008, 2010 W
1491269, *9 (Pa. Commw.  Apr. 15, 2010) . Al t hough the

Pennsyl vania court specifically addressed the right to
abatenents of the assessnents, their reasoning nonetheless
supports our conclusion that health care providers obtain vested
rights by payi ng mandat ory assessnents.

38



No. 2009AP728

equitable title to the Fund as naned beneficiaries of the Fund,
we now turn to the health care providers' three rights that flow
from that equitable title. First, the health care providers
have a property interest in the security and integrity of the
Fund. Second, the health care providers have a right to realize
i nvestnment earnings in the form of |owered assessnents. Third

both health care providers and proper clainmants have a right to

the assurance that excess judgnents will be paid by the Fund, so
that additional litigation can be avoided and justice wll be
done.

1. Interest in the Security and Integrity of the Fund

181 The first right that flows from the health care
providers' equitable title in the Fund is a right to the
security and integrity of the Fund. Because the health care
provi ders' property interest in the Fund is protected under
W sconsin trust law, the health care providers have a collective
property interest in the entire Fund, even though individual
health care providers do not have individual accounts. Any
i nproper renoval of noney from the Fund infringes upon this
right, and is likely to affect individual providers.

182 The health care providers' right to the security and
integrity of the entire Fund flows naturally from the nature of
the board's fiduciary duty to the beneficiaries. A fiduciary
duty generally gives rise to a duty to manage the beneficiaries'
assets "as a prudent investor would." See Ws. Stat.

8§ 881.01(3)(a); Hatleberg v. Norwest Bank Ws., 2005 W 109,

120, 283 Ws. 2d 234, 700 N.W2d 15 (trustee nust guard the
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trust assets vigilantly); Hegner v. Anna Van Rossum Estate, 117

Ws. 2d 314, 321, 344 N.W2d 160 (1984) (holding that executors
of an estate have many of the sane duties as trustees, including
the obligation to invest accumul ated estate funds).

183 This principle applies to statutorily established
trust funds as nuch as it applies to private trust funds. See

Attorney General ex rel. Blied v. Levitan, 195 Ws. 561, 219

N.W 97 (1928) (holding that because Annuity Board had a duty to
invest retirenment funds, the court would not "read into the |aw
any limtations upon the nethods which the board in the exercise
of sound business judgnent may enploy to that end"). I n
Li ght bourn, the court cited the ETF' s duty to the WRS as part of
the statutory "safeguards" that fornmed the basis of the

participants' property interests. Li ght bourn, 243 Ws. 2d 512,

1120 (the board "nmust deal with the [WRS] in the sane faithful
manner as trustees would adm nister any trust"). Li ke the ETF
board, the board here "nust exercise diligence, prudence, and
absolute fidelity in managing trust assets."” |d.

184 The beneficiaries' property interest in the Fund
naturally inplies a right to the security and integrity of the
Fund because such a right is the necessary corollary of the
trustee's fiduciary duty; it is what triggers the trustee's
fiduciary duty. |If the beneficiaries did not have rights in the
security and integrity of the entire Fund, then the board would
have no duty to manage the Fund on the beneficiaries' behalf
The board's duty as "trustees under the common |aw of trusts,"”
VHCLI P, 200 Ws. 2d at 615, established in chapter 655 and our
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case law, would be an illusion: it would be a duty to act for
the sole benefit of beneficiaries whose interests depended upon
| egi slative whim

85 Qur conclusion on this point is supported by the New

Hanpshire Suprene Court's recent decision in Tuttle. Tuttle

involved a transfer of noney in New Hanpshire's Mdica
Mal practice Joint Underwiting Association (JUA) to the state's
general fund. Tuttle, 159 N.H at 633. The JUA has been funded
by surcharges on nedical mal practice insurance policies and, if
the plan experiences an excess of funds, the board managi ng the
plan is required to reduce future assessnents or distribute the
excess. |d. at 636. Al though the court held the transfer
unconsti tuti onal on I npai r ment - of - cont r act gr ounds, its
reasoning with regard to the assessnents applies to the transfer

fromthe Fund in this case:

The policies entitle the policyholders to "participate
in the earnings of the [JUA]" and the incorporated
regul ati ons nmandate the board' s application of excess
funds in one or both of tw specified ways: either
agai nst future assessnents, or distribution to the
pol i cyhol ders. Under either option, the policyhol ders
have a direct financial interest, and not a nere
expect ancy, in any excess surplus. Thus, t he
policyhol ders have a vested right not necessarily in
the distribution of the funds, but in the treatnent
of the funds for their benefit.

Id. at 638 (enphasis added).

186 Li ke the policyholders discussed in Tuttle and the WRS

partici pants discussed in Lightbourn, the health care providers

here have a vested right in the treatnent of the Fund' s noney
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for their benefit. This right is the essence of their right to
the security and integrity of the Fund.?

187 In sum because the health <care providers have
equitable title in the Fund protected by the trustee's fiduciary
duty, they have a right to the security and integrity of the
entire Fund.

2. Rights to the Realization of Investnent Earnings

188 The second right that flows from the health care
providers' equitable title in the Fund is a right to realize the
i nvestnment earnings of the Fund through decreased assessnents.
Any i nproper transfer fromthe Fund infringes upon this right.

89 1In assessing whether the beneficiaries' interests are
significant enough to establish a vested property right, we
again turn to basic trust principles. We consider whether the
health care providers have a vested interest in the realization
of investnent earnings, or whether they have a "nere expectancy"

to that noney. See Tuttle, 159 N.H at 627; Ws. Acadeny of

Sciences, Arts & Letters v. First Ws. Nat'l Bank of Mdison,

142 Ws. 2d 750, 761 n.9, 419 N.W2d 301 (C. App. 1987);

20 Because the health care providers collectively have an
interest in the entire net worth of the Fund, it is irrelevant
that they do not have private accounts from which to draw out of
t he Fund. The circuit court distinguished the WRS cases on the
grounds that "[e]very public enployee who has been recogni zed as
having a protectable property interest in the WRS has their own
private account." We have recogni zed, however, that while WRS
participants have an interest in their individual accounts,
"[b]leyond this narrow individual interest, each participant has
a broad property interest in the WRS as a whole." Ws. Prof’
Police Ass'n v. Lightbourn, 2001 W 59, 9100, 243 Ws. 2d 512
627 N. W 2d 807.
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Restatenent (Second) Trusts, 8 86 (1959) ("An expectation or

hope of receiving property in the future cannot be held in

trust."). Even if a party's interest is contingent—+rather than
vested—+t may still constitute property so long as it is nore
than a nere expectancy. Sut herl and, 249 Ws. at 466; Ws.

Acadeny of Sciences, Arts & Letters, 142 Ws. 2d at 761 n.9.

190 The health care providers have a vested interest in
the success of the Fund, rather than a "nere expectancy." They
have a direct interest in the performance of the Fund because
that performance affects the anmount of their assessnents. It is
true that they cannot be guaranteed their rates will decrease in
a given year. Nonet hel ess, Ws. Stat. 8 655.27(3)—which sets
out the considerations on which annual assessnents are to be
based—establishes the health care providers' rights to have
their rates determ ned based upon "[t]he past and prospective
|l oss and expense experience of the fund." W s. St at .
8§ 655.27(3)(a)(2).

191 This right to enjoy increases in the Fund' s net assets
through the form of reduced assessnents is analogous to the

participants' interest discussed in Retired Teachers Ass'n. I n

that case, the court rejected the argunent that participants had
only a "unilateral expectation" that they wuld receive
distributions from the WRS surpluses, reasoning that they had a
property interest in having the WRS surpluses distributed

according to statute. Retired Teachers Ass'n, 207 Ws. 2d 1 at

19- 20. Like the participants in Retired Teachers Ass'n, the

health care providers have a vested right to have their rates
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set according to the factors outlined in Ws. St at .
8§ 655.27(3)(a).

192 This right is nore than a "nere expectancy"; it is
directly set out in the statute. Al t hough the Fund can, and
based on the actuarial assessnent in the record, presumably
would raise rates to restore its solvency, the provision that
fees be assessed based on "[t]he past and prospective |oss and
expense experience" provides the health care providers with a
clear right to have their rates set according to standard,

enuner at ed consi der ati ons. See id.; see also Mbran, 534 P.2d at

1288 (enployers participating in Cklahoma worker's conpensation
fund "had a vested legal right . . . to rely upon this trust
being maintained and admnistered in accordance wth" the
applicable |aw). The right to faithful adm nistration of the
law is infringed when the diversion of Fund noney for other
state purposes forces the board and comm ssioner to (1) allow
the Fund to operate at a deficit, potentially requiring future
assessnment increases when the Fund cannot pay excess judgnents;
or (2) raise assessnents to restore the Fund's sol vency.

193 Qur conclusion on this point is again supported by the

decisions of the New Hanpshire Suprene Court and Commonwealth

Court of Pennsyl vani a. In Tuttle, the court referred to two
possible uses of sur pl uses: apply them against future
assessnents or distribute them Tuttle, 992 A 2d at 638. | t

reasoned that "[u]nder either option, the policyholders have a
direct financial interest, and not a nere expectancy, in any
excess surplus.” | d. The sanme is true here. The health care
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providers have a vested right in the Fund' s surplus because it
will either be returned to themin the form of |ower assessnents
or reinvested for the Fund's future security.

194 Simlarly, the Pennsylvania court determ ned that
health care providers had equitable title, anounting to a vested

right, in statutory abatenents. Pa. Med. Soc'y, 2010 W

1491269, at *9. Al though Ws. Stat. § 655.27(3) does not
provide for mandatory abatenents, it provides a right to have
the assessnents set according to the statutory factors. In
either case, the health care providers have vested rights in the
managenent and use of their assessnents for proper purposes.

195 Secretary Mrgan contends that the State could
constitutionally renove all noney from the Fund except for the
anpunts necessary to pay claimants that had al ready nade cl ai ns.
If this theory were correct, the State could deplete the Fund on
an ongoing basis, requiring the board to continually raise
assessnments by the statutory maxi mum each year in an attenpt to
replenish the Fund to conpensate proper claimnts. Surely this
woul d viol ate t he heal t h care provi ders' rights as
beneficiari es. Yet, ongoing transfers would differ from the
transfer here only in the gravity of the constitutiona

deprivation. See Ass'n of State Prosecutors, 199 Ws. 2d at 561

("[t]he gravity of a property deprivation is irrelevant to the
guestion of whether" a constitutional violation occurred).
Therefore, the health care providers have a property interest in
the entire net worth of the Fund because any renoval of noney
from the Fund infringes wupon their right to have their
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assessnments set according to the factors in the statute. See
id.
3. Ri ght to the Paynment of Excess Judgnents

196 The third right that flows from the health care
providers' equitable title in the Fund is a right to have
judgnments in excess of their required insurance paid on their
behal f. By maintaining primary insurance and neeting the
requi renents of ch. 655, a health care provider's liability for
mal practice is limted to the anpbunt of his or her primry
I nsur ance. Ws. Stat. 8§ 655.23(5). The Fund pays the excess.
Ws. Stat. 8§ 655.27(1). Under this arrangenent, the Fund's
paynment of excess judgnents benefits the health care providers
because the paynents are, in essence, made on the health care
provi ders' behalf. They have a property interest in the paynent
of these excess judgnents.

197 We recognize that the liability limtation provision
under 8 655.27(5) is not contingent on the Fund's paynent of the
excess judgnent, and the board itself is inmune from liability
for any obligation of the Fund. Ws. Stat. § 619.04(9).
However, if the Fund were unable to pay excess judgnents, proper
claimants would be left wthout any recourse, except to
chal l enge the constitutionality of the statutory schene. Proper
claimants are beneficiaries of the Fund. Therefore, even if we
accepted the proposition that the renoval of noney fromthe Fund
would not directly infringe upon the health care providers

right to enjoynent of and distribution from the Fund, that
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acceptance would not address the infringement of the proper
clai mants' property interests.

198 Secretary Mrgan argues that there is no evidence the
Fund cannot neet its obligations, and points to the $100 million
suppl emental appropriation contained in the Act.?® W are not
per suaded. First, a $100 million appropriation after a $200
mllion transfer fromthe Fund is, at a mninum a net taking of
$100 mllion. Second, the $100 mllion appropriation is
illusory; no noney has actually been set aside and the $100
mllion pledge could be withdrawn by the legislature as easily
as the $200 mllion was transferred fromthe Fund. Third, even
if we accept Secretary Mrgan's factual assertion that the
Fund' s soundness was not jeopardized by this diversion of funds,
that fact is irrelevant because of the health care providers'

interest in the security and integrity of the Fund. See Ass'n

of State Prosecutors, 199 Ws. 2d at 560 ("Any pension plan's

ability to nmeet its obligations can be jeopardized when funds

are taken from it, since every dinme is arguably part of a

2l Section  212p  of the  Act created Ws. St at .
§ 20.145(2)(a), reading:

20.145 (2) (a) Supplenent for clainms payable. A
sum sufficient, not to exceed $100, 000, 000, for paying
any portion of a claim for danmages arising out of the
rendering of health care services that the injured
patients and famlies conpensation fund under s.
655.27 is required to pay under ch. 655 but that the
injured patients and famlies conpensation fund is
unabl e to pay because of insufficient noneys.

2007 Ws. Act 20, § 212p.
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managenent strategy . . . "). Furthernore, while the transfer
may not imrediately threaten the Fund's beneficiaries, "the
precedent set by such a transfer certainly could.” Id. at 562.

The transfer was a taking, regardless of the transfer's
actuarial significance. 1d. at 561.%

199 In sum any renoval of noney from the Fund for an
I nproper purpose is an unconstitutional taking of the health
care providers' property interest in the Fund because it
infringes upon their rights to the security and integrity of the
Fund, to realize the Fund's investnent earnings, and to have
excess judgnents paid to proper clainmants. When noney is
i nproperly taken from the Fund, the health care providers are
deprived of their right to have that noney managed on their
behal f. Furthernore, any such renoval of noney wll al nost
certainly result in an increase in health care providers
assessnments. |If assessnents are not raised, the solvency of the
Fund is jeopardized, increasing the risk that the Fund will be
unable to pay excess judgnents. If the Fund becones unable to
pay excess judgnents, the cost of those judgnments will have to
be borne by either the health care providers or the proper
claimants, both of whom are the express beneficiaries of the

Fund.

22 Al though the gravity of the actuarial inmpact on the Fund
is irrelevant to whether a taking occurred, it bears noting that
the Actuarial Assessnent in the record and the March 2010 audit
bot h suggest that the transfer significantly affected the Fund's
soundness.
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100 W enphasi ze again that the nature of the health care
providers' interest nust be understood in light of the statutory
determ nation that the Fund is held in "irrevocable trust" for
the "sole benefit" of the beneficiaries. This declaration
codifies a private property interest that a future legislature
is not free to confiscate.

101 W would be hard pressed to say that the |egislature
could not discontinue the Injured Patients and Famlies
Conpensation Fund prospectively, provided that it honored all
loss liabilities created up to the date of discontinuation. The
Fund is not inmmutable in its present form But we are frankly
taken aback by the Secretary's position that the legislature
could discontinue the Fund and seize all its assets, save only
those assets necessary to pay off existing clainms, and renege on
the loss liabilities to existing victins whose clains are not
yet perfected. This is not only the |ogical extension of the
Secretary's position, it is the actual articulation of the
Secretary's position, both to the circuit court and before this
court. A failure on our part to recognize the property
interests at stake in the Fund would be an open invitation to
the legislature to take noney fromthe Fund at wll.

102 W are sensitive to the <changing needs of state
government and the basic principle that one |egislature cannot
bi nd anot her. But that cannot nean that anything goes, that
recogni zed property interests evaporate when the w nds shift.

The legislature created a "trust" for health care providers and
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their patients and famlies, and it pronounced that trust
"irrevocable.” W take the legislature at its word.
| V. CONCLUSI ON

103 W conclude that the health care providers have a
constitutionally protected property interest in the Fund
Wsconsin Stat. 8§ 655.27(6) defines the Fund as an irrevocable
trust, and the structure and purpose of the Fund satisfy all the
el ements necessary to establish a formal trust. Because the
health care providers are specifically nanmed as beneficiaries of
the trust, they have equitable title to the assets of the Fund.

1104 The health care providers' equitable title in the Fund
provides them with at |east three corresponding rights. First,
they have a right to the security and integrity of the Fund
Second, they have a right to realize the Fund s investnent
earnings to noderate, perhaps even |lower, their assessnents.
Third, health care providers and proper claimnts have rights to
have excess judgnents paid to the proper claimants. Any
transfer of noney from the Fund for an inproper purpose
i nfringes upon these three rights.

1105 Because health care providers have protected property
interest in the Fund, we conclude that 2007 Ws. Act 20, 8§ 9225
authorized an unconstitutional taking of private property
Wi t hout just conpensati on.

1106 Accordingly, we reverse the circuit court's order
granting sunmmary judgnment in favor of Secretary Mrgan and
dism ssing the Medical Society's suit. W remand wth
directions that the circuit court issue (1) an order requiring
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Secretary ©Mrgan to replace the noney renoved from the Fund,
together with lost earnings and interest that has been charged
to the Fund; and (2) a permanent injunction prohibiting
Secretary Mrgan from transferring noney out of the Fund
pursuant to 2007 Ws. Act 20.

By the Court.—Jhe order of the circuit court is reversed

and the cause is remanded to the circuit court.
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1107 SHIRLEY S. ABRAHAMSON, C.J. (dissenting). “It's not
fair,”™ or "I don't like it,” mght be the first reactions to the
| egislature's renoval of $200 million from the Fund, which is

made up of assessnents paid by health care providers and used to
pay out clains of victins of nedical malpractice. | do not
necessarily disagree with these sentinents, but they are not

responsive to the question at hand.

1108 The counter-reaction to "it's not fair" and "I don't
like it" is that those sentinents do not render the legislation
"unconstitutional." Wel | -settled principles of constitutional

law, and of trust law, should not be distorted to accommpdate a
general i zed sense of unfairness.

1109 The standards and burdens of constitutional chall enges
to legislative action are famliar and well established:
Chal l engers to the constitutionality of a statute have a heavy
bur den. As Justice Prosser aptly noted: "Qur form of
government provides for one legislature, not two. This court is
not neant to function as a 'super legislature,’ <constantly
second-guessing the policy choices nmade by the |egislature and
governor . . . ultimately, legislators nmake a judgnent. If the
peopl e who elected the legislators do not like the solution, the
voters have a good renedy every two years: retire those who

1

supported | aws the voters disfavor." In our three-branch system

! Ferdon ex rel. Petrucelli v. Ws. Patients Conpensation
Fund, 2005 W 125, 1204, 284 Ws. 2d 573, 701 N.W2d 440
(Prosser, J., dissenting) (internal quotation and citations
omtted).
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of government, statutes are presuned constitutional.? A party
who attacks the constitutionality of a legislative enactnent in
the courts nust prove beyond a reasonabl e doubt that the statute
is unconstitutional.?3 Qur review of the acts of the other
branches of governnent "is independent but deferential. Qur
duty is to uphold a legislative act if at all possible."?

1110 In the present case, the l|egislature nade a judgnent.
It may seem unfair, and neither the Medical Society nor nenbers
of this court may like or agree with that judgnent. But the
remedy for disliking the legislature's judgnent is not found in
this court wunless the challenger has net the high standards
established for proving a statute unconstitutional. Because the
majority's analysis of the property interests at stake |eaves
great room for doubt and because the mmjority nust strain
principles of trust law to reach its result, | conclude that the
Medi cal Society has not nmet the heavy burden of proving the
unconstitutionality of the transfer of assets from the Fund
beyond a reasonabl e doubt.

111 The relevant threshold inquiry in the present case is

whet her either the health care providers or victins of nedica

2 Ass'n of State Prosecutors v. MIlwaukee County, 199
Ws. 2d 549, 557, 544 N.W2d 888 (1996) (citing State v. Hart,
89 Ws. 2d 58, 277 N.W2d 843 (1979)).

31d. (citing In matter of E.B., 111 Ws. 2d 175, 180, 330

N. W2d 584 (1983). A budget bill enjoys the same strong
presunption of constitutionality as any other legislative
enact ment . Ws. Retired Teachers Assn. v. Enployee Trust Fund

Bd., 207 Ws. 2d 1, 18, 558 N.W2d 83 (1997).
4 Li ght bourn, 243 Ws. 2d at 561, {63.

2
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mal practice have a vested private property interest at stake in
the Fund.® In other words, because it is their burden, the
health care providers nust denonstrate beyond a reasonabl e doubt
they have a property interest, an entitlenent to the assets
whi ch the Legislature transferred out of the Fund.®

112 | agree with the circuit court. The Fund is a state-
managed pool of noney mandatorily contributed by health care
providers to enable them to acquire protection against persona
liability for nedical malpractice clains. The Fund is a
government trust account in the sense that the Fund s governing
entity is required to manage the nonies in a particular way, but
future legislatures may change the applicabl e statutes.

1113 The health care providers do benefit from the Fund
insofar as they receive excess insurance coverage from it, but
the health care providers had no vested property interest in the
$200 million which the legislature transferred. W t hout havi ng
met their burden of establishing a vested property interest, the
Medi cal Society cannot sustain its claim that the transfer of
assets from the Fund was an unconstitutional t aki ng.

Accordingly | conclude, as did the circuit court, that the

°® Ws. Prof'l Police Ass'n, Inc. v. Lightbourn, 243 Ws. 2d
512 (2001) (citing Retired Teachers, 207 Ws.2d at 18); see
Bowen v. Pub. Agencies Opposed to Social Sec., 477 U S. 41, 55
(1986)); majority op., Y38-39.

® See majority op., 742 ("A party has a property interest if
he or she has a 'legitimate claim of entitlenment' . . . as
opposed to an ‘'abstract need or desire' or 'unilateral
expectation.'").



No. 2009AP000728. ssa

Medi cal Society's chal | enge to t he transfer as an
unconstitutional taking nmust fail.

114 In contrast, the majority concludes that the Fund is a
private trust. According to the mmjority, the health care
providers are the settlors and the beneficiaries of the Fund

The mjority thus locates the health care providers' vested

property interest in the assets of the Fund as trust
beneficiaries. In reaching this result, the majority nakes key
ms-steps in its analysis of trust |aw | disagree with this
contrived anal ysis. Because the mmjority nust force the issue

to arrive at its conclusion, it has not given honest effect to
the constitutional standard. "Wherever doubt exists as to a
| egi slative enactnment's constitutionality, it must be resolved

in favor of constitutionality."’

Because the majority's anal ysis
| eaves serious doubts, the Medical Society has not net its
burden, and | cannot join the majority's result.
I

1115 The majority opinion determnes that in establishing
the Fund the l|egislature established a formal trust, conplying
with the requirenents of creating a private trust.® According to
the mpjority, the health care providers are thus beneficiaries
of a private trust and have a vested property interest in the

assets of the Fund because they have equitable title to the

Fund.

" Lightbourn, 243 Ws. 2d at 561, Y64 (quoting State ex rel.
Harmerm || Paper Co. v. La Plante, 58 Ws. 2d 32, 46, 205
N.W2d 784 (1973).

8 Mpjority op., 1Y61-62.
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1116 | conclude, as did the circuit court, that the Fund is
not a formal trust. The Fund does have sone characteristics of
a trust,® and the legislature uses the term "trust" in the
statute. However, the Fund | acks key elenents of a formal trust
and therefore cannot be considered a formal trust in which the
health care providers hold equitable title to the Funds assets.

1117 Regarding the statutory |anguage, the word "trust"” in
the statute does not create a legal relationship tantanount to a
private trust for individuals. The word "trust” governs how the
funds are nanaged. This is analogous to nunerous other public
trust funds the Wsconsin legislature has <created in the
st at ut es. | ndeed, chapter 25 of the statutes sets forth a |ong
l[ist of such trust funds. These include such funds as the
transportation fund (Ws. St at. § 25.40), the petrol eum
inspection fund (Ws. Stat. § 25.47), the conservation fund
(Ws. Stat. 8 25.29), and the agricultural chem cal cleanup fund
(Ws. Stat. 8§ 25.468). The legislature regularly transfers
nmoni es from such trust funds into unrelated trust funds or the
general fund. The use of the label "trust fund" creates no
vested property interest on the part of persons, organizations
or causes who nmay contribute to or benefit fromthose prograns.

1118 Regarding the najority's designation of the Fund as a
formal trust, the mpjority errs. The majority opinion
characterizes heal th care provi ders as settlors and

beneficiaries as those terns are used in private trust |aw

® See State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491,
261 N.W2d 434 (1978).
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Nei ther contention survives scrutiny against the black-letter
rules of trust |aw

1119 According to the majority, health care providers are
the settlors of the Fund insofar as they are the ones who have
transferred property to the Fund by the payment of assessments.
According to private trust law, a settlor nmust have an intention
to create a trust relationship for a trust to be established.
The majority opinion discusses the legislature's intent in
establishing the Fund, see majority op., Y73. But because it is
the health care providers who place assets into the Fund and who
the mpjority treats as the settlors, the health care providers’
intention to create a trust relationship is critical. The
health care providers, however, did not intend to create a trust
rel ati onship. The health care providers have never properly
mani fested an intention to create a trust or to enter a trust
relationship. The health care providers nust pay assessnments to
gain the benefits of excess insurance coverage provided by the
Fund and to avoid the repercussions of fines and "the
deprivation of a provider's license to practice nedicine in
Wsconsin,”™ which they mght face if they did not pay
assessnments. See mmjority op., Y13, 77.

1120 Health care providers +thus cannot be viewed as

equivalent to the settlors of a private trust. The nmgjority

10 Mpjority op, 176.

11 Restatenment of Trusts (Third) § 13 ("A trust is created
only if the settlor properly manifests an intention to create a
trust relationship.").
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begins to admit that it has a problem in this regard.'? But
rather than adhering to the proper standard for constitutional
review, which calls for the court to "uphold a legislative act

if at all possible, "

the majority goes to great lengths to
offer a creative application of formal trust principles to a

situation where, in ny opinion, it is at best a stretch to nmake

them fit. Because the mmjority nust stretch the law in its
attenpt to locate a vested property interest, it is inproperly
reall ocating the presunptions and burdens of proof in a

constitutional challenge to |legislative action.

1121 The majority faces a simlar problem in its analysis
of health care providers as beneficiaries of a trust. Although
heal th care providers benefit fromthe Fund* insofar as they are
entitled to excess insurance coverage from the Fund, they are

not beneficiaries of the Fund in the private trust sense.

1122 The health care providers benefit from the Fund
because they are buying liability insurance coverage. They pay
mandatory fees to the state in exchange for insurance coverage.
Purchasers of insurance benefit from buying insurance, but they

are not beneficiaries of an insurance trust and they do not have

12 Conpare majority op., 961 ("the Fund is unambiguously a
formal trust"”) (enphasis added) with 76 ("W recognize that the
establishment of the fund diverges from traditional trust
principles in one significant way.").

13 Lightbourn, 243 Ws. 2d at 561, 964.

% Thus Ws. Stat. § 655.27 provides that the Fund is for
"the sole benefit of health care providers and claimants."

7
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a vested property interest in the noney they pay for insurance
cover age.

1123 As | see it, the Fund is sinply a nandatory state
i nsurance schene entrusted to the care of the Fund' s governing
entity and the insurance conm ssioner. The statutory purpose of
the fund is fulfilled by ensuring that excess nalpractice
coverage is provided and that proper clains are paid. The
majority's description of the Fund at 1Y9-12 describes the Fund
for what it is, a mandatory legislative system of providing
excess insurance. Wile studiously avoiding the use of the word

"insurance,” the mpjority acknow edges that the Fund is "part of
a broad legislative scheme” that |limts "the liability of the
health care provider and his or her insurer” and under which the
Fund "pays out that portion of any medical nalpractice claimin
excess" of the provider's other required coverage.

1124 That the health care providers benefit from the Fund
created to perform these functions says nothing nore than that
they benefit from the statutory nmandatory insurance program
That the health care providers reap benefits does not nmake them
beneficiaries with a vested property right in the assets of the
Fund within the nmeaning of trust |aw The majority's argunent
that the health care providers have property rights from
equitable title to the assets of the Fund fails.

125 The circuit court was correct in holding that the true

nature of the Fund was that of a governnent trust account,

15> The Legislative findings in § 1, ch. 37, Laws of 1975
refer to "increased insurance costs" and "the cost and
difficulty of obtaining insurance for health care providers."

8
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requiring the nonies to be mnaged in a particular way but
allowing future legislatures to change the statutes as they saw
fit. This is consistent with nunmerous other public trust
accounts created by the |egislature, see supra 114.%°

1126 In sumuary, the health care providers are entitled to
excess insurance coverage from the Fund, but this right cannot
be transforned into a property interest in the Fund's assets and
does not give rise to a constitutional takings claim

|1

1127 The majority relies on Wsconsin Professional Police

Association v. Lightbourn, 2001 W 59, 243 Ws. 2d 512, 627

N. W2d 807, which according to the majority "provides the
correct basic framework for determning whether a property
interest exists.” Majority op., 960. | wll therefore conpare
Li ght bourn and t he present case.

1128 In Lightbourn the court held that beneficiaries of the

W sconsin Retirement System had property rights. In the present
case the court holds that the health care providers are the
beneficiaries and have property rights.

1129 The interests of the participants in the Wsconsin
Retirement System are easily distinguished fromthe interests of

health care providers in the assets of the Fund.

16 The majority attenpts to get around the fact that this
Fund is not a formal trust by pointing out characteristics that
distinguish the Fund from other public trusts that are not
f or mal trusts. Natural |y each fund has di fferent
characteristics and different funding mechanisns. The fact that
the Fund is distinguishable from other public trust funds does
not give rise to vested property rights for the health care
provi ders.
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1130 The genesis of the property rights of enployees in the
Retirement System is in the statute's reference to contractua
rights. Because the Fund is in form and function a state-
managed insurance fund, any rights in the assets of the Fund
must be found through contract. |In fact, the cases the mpjority
cites in which the court found property rights all found a
contractual relationship between the party and the state.'’

1131 The property right of public enployees recognized in
the Wsconsin Retirenent System cases in substantial part arose
from the contract rights granted to them Wt hout those
contract rights, no wunconstitutional taking would have been
recogni zed.

132 In the present case, the Medical Society has no
contractual property rights in the Fund. In enacting Ws. Stat.
8§ 655.27(6), the legislature chose to delete any reference to

contract rights before enacting the statute.!®

" Tuttle v. N.H Med. Ml practice Joint Underwiting Ass'n,
992 A.2d 624 (N.H 2010) (holding a transfer unconstitutional on
i mpai rment - of -contract grounds); Fun 'N Sun RV v. M chigan, 527
N.W2d 468 (Mch. 1994) (upholding a provision that authorized
the state to sell a state accident fund and retain the proceeds
because participants had no specific contract or property right
to the proceeds); State Teachers' Retirenent Bd. v. Gessel, 12
Ws. 2d 5, 106 N.W2d 301 (1960) (holding that "the teachers
have a contractual relationship with the state and a vested
right" in the retirement system; Wsconsin Retired Teachers
Ass'n v. Enployee Trust Funds Board, 195 Ws. 2d 1001, 1025, 537
N.W2d 400 (C. App. 1995) (holding that the Wsconsin
Retirenent System expressly provided for a "contractual right").

8 As the circuit court sunmarized:

[T]he legislative history suggests the |egislature

considered the idea and failed to expressly create a

contract right when it anended 8 655.27(6). 2003 Ws.

Act 111 was originally introduced as 2003 Assenbly
10
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1133 Furthernore, the Wsconsin Retirenent System can be
di stinguished from the Fund in that the participants in the
Retirement System have their own private accounts. Every public
enpl oyee who has been recognized as having a protectable
property interest in the Wsconsin Retirenent System has his or
her own private account and will receive a dollar distribution
calculated on his or her account. In contrast, health care
provi ders do not have their own private accounts with the Fund,
and they will not receive a dollar distribution fromthe Fund.

1134 Moreover, in Lightbourn, all participants had a

property interest in the entirety of the Retirenent System fund,
beyond the individual accounts. Because of their vested
property rights in their own accounts, the participants in the
Retirement System had an interest in ensuring that the
retirement funds were used only for proper trust fund purposes
and that the integrity and security of the trust funds were
pr ot ect ed.

1135 The statute <creating the Fund does not create
contractual obligations. |Indeed, the nmajority does not base the
health care providers' property rights to the assets of the Fund
on a contractual relationship between the state and the health

care providers.

Bill 487 with the | anguage, "health care providers and
claimants have contractual rights in all assets of the
fund for these purposes.™ When Assenbly Anendnent 1
was passed and becane, in part, the present

8 655.27(6), the reference to "contractual rights" had
been deleted and replaced wth the insertion of
"irrevocable" to nodify trust.

11
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1136 In Lightbourn, despite the participants’ vest ed

property right in the Retirenent System the court neverthel ess
concluded that the |egislative changes to funding the systemdid

not constitute a taking. The majority in Lightbourn allowed the

State to direct nonies from the System for non-retirenent

pur poses. The Lightbourn court declared that the participants

in the Wsconsin Retirement System "do not have a legal right to
veto |l egislative decisions about benefit funding w thout show ng

sonme tangible injury.” Lightbourn, 243 Ws. 2d 512, 179.

137 In contrast, in the present case, although there is

not a contractual source of right as in Lightbourn, the nmgjority

surprisingly concludes that the |egislative changes to funding
t he conpensation system did constitute a taking. As | see it,
the majority in the present case in effect adopts the position

of the dissent in the Lightbourn case. The majority decision in

Li ghtbourn and the majority decision in the present case are not
consi st ent regarding the constitutionality of | egi sl ative
changes in funding.

1138 Unfortunately, an i mplication of t he majority
opinion's creating an "irrevocable" private trust in statutory
form is that the legislature may be significantly limted in

enacting future legislation.?® In contrast, in Lightbourn the

19 The drafting records note that the word "irrevocabl e" was
added in 2003 and does not strip the legislature of its right to
amend legislation in a future |egislative session.

12
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court was very careful to give the legislature room to change
the Systemin future years. ?°

1139 Finally, in Lightbourn the court held that the

possibility of future increases in enployee contributions as a
result of the diversion of funds in that case was too
specul ative to render the statute unconstitutional. Thus, the
desire of the Medical Society nmenbers to protect thenselves from
i ncreased assessnents is too speculative here to hold the
statute wunconstitutional. A desire for the |owest possible
i nsurance assessnents is not a property interest within the
meani ng of the Takings C ause.

1140 The majority erroneously |ocates vested property

rights where none exist. The Fund nust be viewed as part of an
overall legislative schenme governing nedical malpractice and
mal practice clains. The legislature intended to adopt various

provisions relating to medical nmalpractice to stabilize nedical
mal practice insurance rates, to provide an incentive to practice
in Wsconsin, and to help insure quality medical care in
W sconsin. The legislature did not intend to give health care
provi ders a vested property interest in the Fund.

1141 The mmpjority has gone to great lengths in its nove
and creative attenpt to re-craft the law of trusts to locate a

nonexi stent vested property interest in this case. In the end

20 \Wen a state is accused of inpairing the obligations of

its own contract, courts wll scrutinize "the ability of the
State to enter into an agreenent that |limts its power to act in
the future.” Li ght bourn, 243 Ws. 2d at 594, 91149 (quoted

source omtted).

13
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the effort fails, but the nmere fact that such an attenpt was
necessary reveals that the majority has wandered far away from
the proper allocation of the burden of proof and the standard of
constitutional review in this case. That $200 mllion was
transferred out of the Fund does not sit easy, but neither does
distorting the standard of constitutional review to reach the
majority's result in the present case. Even with the benefit of
the majority opinion's considerable efforts, the Wsconsin
Medical Society has not met its burden of showng beyond a
reasonabl e doubt that the transfer of noney out of the Fund was
unconsti tutional .

1142 For the reasons set forth, | dissent.

1243 1 am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

14
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