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M1 ANN WALSH BRADLEY, J. Plaintiff Ryan C. Tews seeks

review of an wunpublished decision of the

court of appeals

affirmng an order of the circuit court which concluded that the

statute of limtations had run and granted summary judgnent in
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favor of the defendant, Wsconsin Electric Power Conpany
("WEPCo") .1 Tews apparently had difficulty identifying the
correct legal nane of the defendant that allegedly serviced the
el ectrical substation where the injury occurred. H s origina
conplaint naned W Energies and his anended conplaint instead
named W sconsin Energy Corporation d/b/a W Energies ("Wsconsin
Energy"). Both were filed wthin the statute of |imtations.
However, Tews' second anmended conplaint alleging WEPCo as the
proper nane of the defendant was filed after the statute of
[imtations expired. Tews contends that WEPCo is not entitled
to summary judgnent because his second anmended conplaint relates
back to the date he filed his original or anmended conpl aint.

12 The purpose of the relation-back statute, Ws. Stat.
§ 802.09(3),2 is to aneliorate the effect of the statute of
limtations in a situation where the opposing party has received
fair notice of the claim \Wen a defendant is added as a party
after the applicable Iimtations period and all the requirenments
of the relation-back statute are satisfied, fair notice has been
provi ded, and the added defendant has been given the ful
benefit of the protections that the statute of limtations was

i ntended to provide.

! See Tews v. NHI, LLC, No. 2009AP828, unpublished slip op.
(Ws. C. App. Feb. 18, 2010) (affirmng a judgnent and order of
the circuit court for Jefferson County, Jacqueline R Erwn,
Judge).

2 All references to the Wsconsin Statutes are to the 2007-
08 version unl ess otherw se indicat ed.
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13 The relation-back statute as applied here requires
first that the claim asserted in the second anmended conpl aint
arose out of the sanme transaction, occurrence, or event set
forth in the original conplaint. There is no dispute that this
requirenment is satisfied. Second, the relation-back statute
requires that wthin the tine period provided by law for
comencing an action, WEPCo received such notice of the
institution of the action that it wll not be prejudiced in
mai ntaining a defense on the nerits. Third, the relation-back
statute requires that within the tinme period provided by |aw for
comenci ng an action, WEPCo knew or should have known that but
for a mstake concerning the identity of the proper party, the
action woul d have been brought agai nst WEPCo.

14 In reviewwng whether WEPCo is entitled to sumary
judgnent, we apply well-established nethodol ogy. A court
initially examnes the pleadings to determ ne whether clains
have been stated and material factual issues presented. To nake
a prima facie case for sumary judgnent, a noving defendant nust
show a defense that would defeat the plaintiff. If the noving
party has nmade a prima facie case for summary judgnent, the
court must examne the affidavits and other proof of the
opposing party to determ ne whether a genuine issue exists as to
any material fact or whether reasonable conflicting inferences
may be drawn from undi sputed facts.

15 An  exam nation  of these pleadings reveals the
followng undisputed facts: The timng of the incident is
undi sputed, the location of the incident is undisputed, and that

3
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Tews actually suffered injuries as a result of contact with an
"electrical part"™ 1is undisputed. Li kewise, it 1is undisputed
that WEPCo has offices at the sane |ocation as Wsconsin Energy,
WEPCo has the sanme registered agent as Wsconsin Energy, and
WEPCo has retained the services of sane attorney who represented
We Energies and Wsconsin Energy fromthe outset of the case.

16 These undisputed facts raise conpeting reasonable
i nf erences. One of the reasonable inferences is that the
requirenents of the relation-back statute are satisfied, and
that Tews' second anended conplaint is therefore not barred by
the statute of limtations.

17 Al t hough WEPCo made various factual assertions in its
affidavit, nothing set forth in its affidavit resolves in
WEPCo' s favor the conpeting inferences raised by the undisputed
facts in the pleadings. W therefore conclude that WEPCo is not
entitled to summary judgnent. Accordingly, we reverse the
deci sion of the court of appeals.

I

18 Even though the procedural facts of this case are
conplex, the facts giving rise to this lawsuit are relatively
strai ghtforward. Tews spent a portion of the evening of
Decenber 30, 2004 at Lennigan's Bar in Fort Atkinson. He
departed the bar on foot and headed home, taking his usual
shortcut across the parking lot behind the NASCO plant. Tews
alleges that he attenpted to exit the parking lot through the
north gate but was unable to do so because it was closed and
| ocked. He allegedly entered an unlit, fenced-in electrical

4
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sub-station through an unl ocked gate. Once in the sub-station,
Tews cane into contact wth part of a transfornmer. The injuries
sustained by Tews are both permanent and severe.

19 Tews filed suit on Septenber 26, 2007. Anmong ot her
def endants, he naned "WE Energies" in his conplaint.? Tews
alleged that W Energies is a Wsconsin corporation "with its
princi pal place of business |ocated at 231 West M chigan Street,
M | waukee, W sconsin 53203." The record reflects that the
conplaint was served on a |legal assistant authorized to accept
service at 231 W Mchigan Street in M| waukee.

10 In its answer, W Energies "den[ied] that W Energies
is a conpany, . . . that it is organized and exists under the
laws of the State of Wsconsin or that it has a principal place
of business at 231 West Mchigan Street, M| waukee, W]J[.]" | t
asserted that W Energies "lacks capacity to be sued in that it
is not a legal entity but nerely a trade nane."

111 Despite W Energies' assertion that it was not a |egal
entity, it retained counsel. Attorney Feldbruegge filed a
noti ce of appearance stating that the law firm of von Briesen &
Roper, S.C. had been "retained by and appear for the defendant,
We Energies, in the above-entitled action[.]" It was Attorney
Fel dbruegge who filed the answer and a notion to dismss, in

which W Energies admtted that Tews departed Lennigan's Bar on

3 Against WE Energies, the conplaint alleged comon |aw
negligence for failure to "maintain the electrical sub-station
in a safe and reasonable manner." It also alleged causes of
action for wanton or reckless conduct and for negligence per se.
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foot, that the north gate of the parking lot was closed and
| ocked, that Tews "contacted an electrical part,"” and that Tews
"suffered injuries as a result of said electrical contact.” On
behalf of W Energies, Attorney Feldbruegge also conducted
di scovery.

12 On Decenber 28, 2007, two days before the statute of
l[imtations expired, Tews anmended his conplaint and naned
"W sconsin Energy Corporation (d/b/a WE ENERA ES)." The anended
conplaint asserted that Wsconsin Energy is a Wsconsin
conpany "with its principal place of business |ocated at 231
West M chigan Street, M I waukee, Wsconsin 53203." It further
asserted that Wsconsin Energy "has as its registered agent,
Keith H Ecke, who is l|located at 231 Wst Mchigan Street,
M | waukee, W sconsin 53203." The anended conplaint's factual
all egations are nearly identical to the factual allegations set
forth in Tews' initial conplaint.?

113 Attorney Feldbruegge did not file a notice of
appearance for the newy naned Wsconsin Energy. Rat her, he
filed an "anended" notice of appearance and then answered the
anmended conplaint on behalf of Wsconsin Energy. In its answer,
W sconsin Energy admtted that it was a Wsconsin corporation

with "a principal place of business |ocated at 231 West M chi gan

* The only differences between the allegations in the
original conplaint and the anmended conplaint are inmaterial for
the purposes of this appeal. For instance, instead of alleging
that Tews was "el ectrocuted,” the anended conplaint alleged that
he had "received a severe electrical burn.”
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Street, MIlwaukee, W 53203 and has as its registered agent
Keith H Ecke[.]"

14 Like the answer to the conplaint against W Energies,
W sconsin Energy admtted that Tews left Lennigan's Bar on foot,
that the north gate of the parking lot was closed and | ocked
that Tews "contacted an electrical part,” and that Tews
"suffered injuries as a result of said electrical contact."
However, it alleged that Wsconsin Energy's business activities
"are limted to that of a holding corporation” and that
W sconsin Energy "is not liable for the torts of its wholly
owned subsidiaries."®

15 Several nonths later, two related notions were filed,
one by each party. Wsconsin Energy filed a notion to dismss,
and Tews filed a notion asking the court for leave to anmend his
conplaint for the second tine to add a def endant.

116 Wsconsin Energy filed its nmotion to dismss on July
31, 2008, and asserted that the notion was "based on its |ack of
ltability for the torts of its wholly owned subsidiaries.” In
an attached affidavit, the Executive Vice President of Wsconsin
Energy averred that "Wsconsin Energy Corporation does not
engage in the business of generation and/or distribution of
electric energy but is the owner of 100% of the stock of

[WEPCo]." He further identified WEPCo as "the electric utility

°> Among other affirmative defenses, Wsconsin Energy alleged
| aches and that the court |lacked jurisdiction over Wsconsin
Energy on the grounds that the anmended summons and conpl aint
shoul d have been served on Wsconsin Energy's registered agent
but i nstead were served on Attorney Fel dbruegge.
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whi ch provides electric service to businesses and residences in
the southeastern portion of the State of Wsconsin, including
Fort Atkinson where the accident which is the subject natter of
this action is |ocated."

117 Tews' notion for Jleave to anend his conplaint by
adding WEPCo as a defendant was filed four days |later on August
4, 2008. He asserted that under Ws. Stat. § 802.09(3),° his
second anended conplaint would relate back to the date of a
prior filing.

18 Throughout the briefing on the two notions, Wsconsin
Energy argued that it should be dism ssed as a defendant because
it was not liable for WEPCo's torts, and that Tews' notion to
amend his conplaint by adding WEPCo as a defendant should be

deni ed. It asserted that "there are serious inpedinents to the

® Wsconsin Stat. § 802.09(3), entitled "Relation Back of
Amendnent s" provi des:

If the claim asserted in the anended pleading arose
out of the transaction, occurrence, or event set forth
or attenpted to be set forth in the original pleading,
the anmendnent relates back to the date of the filing
of the original pleading. An anendnent changing the
party against whoma claimis asserted relates back if
the foregoing provision is satisfied and, within the
period provided by law for comencing the action
agai nst such party, the party to be brought in by
anmendnent has received such notice of the institution
of the action that he or she will not be prejudiced in
maintaining a defense on the nerits, and knew or
shoul d have known that, but for a m stake concerning
the identity of the proper party, the action would
have been brought against such party.
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application of the relation-back doctrine here" and therefore
the clainms against WEPCo would be barred by the statute of
l[imtations.

119 Tews countered that "WE Energies and or Wsconsin
Energy Corporation knew all along that [Tews] intended to nmake a
cl ai m against Wsconsin Electric Power Conpany[.]" He further
contended that WEPCo received notice of the institution of the
action, would not be prejudiced in maintaining a defense on the
merits, and knew or should have known that, "but for a m stake
concerning its proper identity, this action wuld have been

brought against it as well":

[ WEPCo] shoul d have been on notice of this claimas of
Sept enber 26, 2007, when Plaintiff filed the original
Conmpl aint nam ng WE Energies as a defendant . . . and
again Decenber 28, 2007, when Plaintiff filed the
Amended Conpl aint nami ng Wsconsin Energy Corporation
(d/ b/a VWE Energies) as a defendant.

Moreover, Tews asserted, "it appears likely that [WEPCo] wll
utilize the sane counsel as Wsconsin Energy Corporation (d/b/a
WE Energies) in its defense of this action.™

20 After a hearing on the two notions and other unrel ated
di scovery disputes, the court dismssed "the parent conpany
[ Wsconsin Energy] on capacity grounds"’ and granted |eave for
Tews to file a second anended conplaint adding WEPCo as a
def endant . In its oral decision, the court expressly declined

to rule on the applicability of the relation-back statute: "I'm

" Tews later filed a notion for reconsideration of the
court's decision to dismss Wsconsin Energy, which was deni ed.
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not in a position to be able to say that the new i ntended party,
[ WEPCo], has not suffered prejudice. It's premature for nme to
rule on the prejudice to that new proposed party and the
‘relation back' claim. . . . | have no doubt, as counse
argued, that [WEPCo] will interpose those defenses."”

121 Tews' second anended conplaint was filed on Cctober
29, 2008. It asserted the sanme l|ocation of the principal place
of business and the sane registered agent as Tews had previously
al | eged.

22 The second anended conplaint alleged that WEPCo was a
W sconsin conpany "with its principal place of business |ocated
at 231 West Mchigan Street, M| waukee, Wsconsin 53203" and
"has as its registered agent, Keith H Ecke, who is |ocated at
231 West Mchigan Street, M Iwaukee, Wsconsin 53203." The
factual allegations in the second anended conplaint were nearly
identical to the factual allegations in Tews' original and
anmended conpl aints. On Novenber 12, the second anended
conplaint was served on an enployee at 231 Wst M chigan Street
who was aut horized to accept service.

123 Attorney Feldbruegge filed a notice of appearance,
informng the court that von Briesen & Roper had been retained
by WEPCo. WEPCo' s answer denied that 231 West M chigan Street
was its "principal place of business." Neverthel ess, it
admtted that it "has offices at 231 Wst Mchigan Street,
M | waukee, W 53203" and that its registered agent is Keith H

Ecke, who is |ocated at that address.

10
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124 As had W Energies and Wsconsin Energy, WEPCo
admtted that Tews departed Lennigan's Bar on foot in the late
hours of Decenber 30, 2004, that the north gate of the parking
ot was closed and |ocked, that Tews "contacted an electrica
part," and that Tews "suffered injuries as a result of said
electrical contact." As an affirmative defense, WEPCo's answer
alleged that the conplaint was tine barred by the statute of
[imtations for per sonal injury set forth in
Ws. Stat. § 893.54.8

25 On the sanme day it answered the second anended
conplaint, WEPCo also filed a docunent captioned "notice of
nmotion and notion for sunmary judgnent." The notice provided
that the notion would be heard on January 29, 2009, and that it
was "supported by the pleadings already filed in this matter and
t he encl osed brief."

126 WEPCo's three-page brief made no argunent about the
rel ati on-back statute. It sinply concluded that the action was

barred by the statute of limtations:

Plaintiff was injured after he <clinbed onto an
el ectric substation |ocated on private property on
Decenber 30, 2004. (2nd Am Conmpl.) Plaintiff filed
his Second Anended Conplaint adding WEPCo on Cctober
29, 2008. (rd.) WEPCo now files this notion for
summary  judgnent on Plaintiff's Second Anended
Conpl ai nt based on the three-year statute  of
limtations contained in Ws. Stat. § 893.54. As
Plaintiff failed to file suit against WEPCo wthin

8 Along with other another affirmative defenses, WEPCo
all eged laches and also that the court |acked jurisdiction over
WEPCo on the grounds of inproper service of the second anended
sumons and conpl ai nt.

11
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three years after the date of his injury, WEPCo
respectfully requests t hat this Court di sm ss
Plaintiff's claimagainst it as a matter of |aw

WEPCo did not include any affidavits with its brief.

127 Tews responded tinely with a brief in opposition to
WEPCo's notion for summary judgnment, asserting that his second
anmended conplaint was not barred by the statute of limtations
because it related back to his original filings. H's brief set
forth several allegations about the relationship between W
Energies, Wsconsin Energy, and WEPCo. Among other facts, he
contended that WEPCo and Wsconsin Energy share the sane
regi stered agent and share the sane principal office, |ocated at
231 West Mchigan Street, M| waukee, W sconsin. He asserted
that WEPCo had retained the sane law firm von Briesen & Roper,
S.C., and the sane lead attorney, John E. Feldbruegge, as had
been retained by W Energi es and W sconsi n Energy.

128 Tews did not include any affidavits with his brief.
I nstead, he attached as "exhibits" several docunents from the

W sconsin Departnent of Financial Institutions website.

12
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129 On January 22 at 3:30 p.m, five business days before
the hearing,® WEPCo filed a reply and affidavit. It asserted
that the burden to present evidence belonged to Tews, given that
he was the party seeking the benefit of the relation-back
statute. Because he had not submtted any evidence by affidavit
that the second anended conplaint should relate back, WEPCo
contended that Tews failed to create a genuine issue of materi al
fact.

130 WEPCo commented that Tews' brief "refers to numerous
depositions and deposition testinony as well as to extraneous
materials obtained from the State of Wsconsin including

Donestic  Corporation  Annual Reports  of W sconsin  Energy

® Wsconsin statutes require an adverse party to serve any
opposing affidavits at I|east five business days before the
heari ng. Wsconsin Stat. 8 802.08(2) provides: "Unless earlier
times are specified in the scheduling order, the notion shall be
served at least 20 days before the time fixed for the hearing
and the adverse party shall serve opposing affidavits, if any,
at least 5 days before the tinme fixed for the hearing.”
Further, Ws. Stat. 8 801.15(1)(b) provides: "[I]n conputing any
period of tinme prescribed or allowed by chs. 801 to 847
the day of the act, event or default from which the designated

period of tinme begins to run shall not be included. . . . Wen
the period of tinme prescribed or allowed is less than 11 days,
Sat urdays, Sundays and holidays shall be excluded in the

conmput ation.”

13



No. 2009AP828

Cor poration and WEPCo. None of this material is before the
court by way of Affidavit and should be sunmarily disregarded. "
131 Attorney Feldbruegge's affidavit attached the three
sets of pleadings as well as printouts fromthe hone pages of W
Energies and Wsconsin Energy. The printout from the W
Energi es home page explained: "W Energies is the trade nane of
Wsconsin Electric Power Co. and Wsconsin Gas LLC, the
principal utility subsidiaries of Wsconsin Energy Corporation."”
32 The day after he received WEPCo's reply!' and four
business days before the hearing, Tews filed a docunent
captioned "notice of notion to strike reply brief of defendant
Wsconsin Electric Power Conmpany and Affidavit of John E
Fel dbruegge.” At that time, Tews also submtted an affidavit of
Attorney Buehl er, attaching various court docunents and
transcripts from depositions, as well as the corporate annua

reports fromthe Departnent of Financial Institutions' website.

10 WEPCO al so asserted that the annual reports attached to
Tews' brief as exhibits, even if considered, were insufficient

to raise an issue of material fact: "[Should the court accept
those exhibits for consideration on this notion, it is
defendant's position that those docunents fail to neet the
requirenents of the relation-back statute. . . . [They] nerely

suggest that Wsconsin Energy Corporation, the holding conpany
and WEPCo, the wholly owned subsidiary, have some officers and
directors that are identical. . . . [Tews] does not explain how
these facts alone are sufficient to permt the conclusion or
even inference by WEPCo that Tews intended to sue WEPCo, and
that he m stakenly sued Wsconsin Energy Corporation or that but
for that mstake, the lawsuit would have been brought agai nst
V\EPCo. "

1 The court of appeals incorrectly stated that Attorney

Buehler's affidavit was filed tw days after WEPCo's reply
brief. Tews, No. 2009AP828, unpublished slip op., 95.

14
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133 Tews' notion asked the court to dismss WEPCo's notion
for summary judgnent and strike WEPCo's reply brief and
affidavit, or alternatively, to allow Tews nore tine to file an
additional affidavit.?!? He acknow edged that WEPCo had the
option to file either a notion to dismss or a notion for
summary judgnent, and that WEPCo chose summary judgnent.
However, he argued that WEPCo's initial notion for summary
judgnment should be "summarily disregarded” because it was not
supported by an affidavit. Tews contended that he had not filed
any affidavits wth his response "because the noving defendant
filed no affidavit(s) for the plaintiff to oppose with contrary
facts. "

134 It appears that Attorney Fel dbruegge raised the issue
of whether Attorney Buehler's affidavit was untinely. At the
January 29th hearing, Tews contended that the circuit court
should nevertheless consider Attorney Buehler's affidavit
because "[w]je cannot file an Affidavit in opposition to what the
Def endant had filed until after we receive their Affidavit—

[Which we did not receive until"™ the day of the filing

12 Tews also asked the court to shorten the time of notice
for his notions to actual notice so that they could be heard at
t he January 29t h heari ng.

15



No. 2009AP828

deadl i ne. The court declined to consider Attorney Buehler's
affidavit, concluding that it was "a little late."?*

135 The circuit court denied Tews' notion and turned to
the nerits of WEPCo's notion for summary judgnent. | t
acknow edged that WEPCo's notion had the "flavor”™ of a notion to
dism ss. However, it concluded that WEPCo's notion "is properly
a summary judgnent notion. It's properly supported by the
pl eadi ngs that are filed."

136 WEPCo argued that there was no evidence in the file
that woul d show that WEPCo was not prejudiced by the late filing
or that WEPCo knew or should have known prior to the expiration
of the statute of limtations that it was, "but for a m snoner,
intended to be the Defendant.™ Tews argued that once he nmade
the claim that the anendnent related back to his original
conplaint, the burden shifted back to WEPCo to disprove the
claim "I do not see how the Defendant could maintain their
position that it does not relate back if they don't conme forth
wi th sonme evidence to the contrary.”

137 The circuit court granted WEPCo's notion for summary
j udgnent . In its witten decision, it explained that WEPCo

"relied on pleadings which supported its tinme bar claint but

13 The concurrence/dissent asserts that this court "ought
not second- guess” t he circuit court's di scretionary
determ nation to di sregard t he untimely affidavit.
Concurrence/ di ssent, 798. Nothing in this opinion suggests that
the <circuit ~court erroneously exercised its discretion by
declining to consider this untinely filing. Qur analysis is not
based on anything set forth in Attorney Buehler's affidavit.

16
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that Tews failed to "rely on any pleadings, depositions, answers
to interrogatories, admssions on file or affidavits in support
of his 'relation back' defense until the tinme period for such
filing had expired[.]" Utimtely, the circuit court concluded
that Tews "has not created a genuine issue of material fact by
his brief alone. "

138 On appeal, the court of appeals' <characterization of
the procedural posture of this case differed from that of the
circuit court. The court of appeals concluded that WEPCo's
nmotion had initially been a nmotion to dismss: "WEPCo's notion

raising the statute of limtations was not a notion for summary

4 Tews filed a notion for reconsideration. For the first
time, he argued that WEPCo's notion had actually been "a notion
to dismss in disguise," and that the notion becane one for
summary judgnent only when Attorney Feldbruegge filed an
affidavit five business days before the hearing. If Attorney
Buehler's affidavit was |ate, Tews contended that it was due to
excusabl e negl ect.

He also argued that WEPCo had failed to make a case for
summary judgnment: "There have been answers and there have been
affidavits in those answers that may have raised issues.

: [ T]he real issue that needs to be addressed is whether or
not the relation back statute applies in this case. Nowher e
does WEPCo tell the Court by an affidavit, even the one filed a
week before the hearing, how it could be that there is no
genui ne issue of material fact regarding the identity of WEPCo,
personal service on WEPCo, or prejudice to WEPCo caused by the
filing of the Second Amended Conplaint."

Tews appealed the circuit court order denying his notion
for reconsideration. Because our review of the order granting
summary judgnment is dispositive, we need not address Tews'
argunents regarding the notion for reconsideration.

17
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j udgment because it relied exclusively on the allegation in
Tews' conplaint concerning the date of his accident, and the
filing date of the conplaint, wthout reference to any facts

outside that pleading."” Tews v. NH, LLC, No. 2009AP828,

unpubl i shed slip op., 7 (Ws. C. App. Feb. 18, 2010) (citing
Ws. Stat. § 802.06(2)(a)). The court said that "WEPCo's
| abeling of its nmotion is irrelevant.” Id.

139 However, the court concluded that WEPCo's notion to
dismss was converted into one for summary judgnent by Tews'
response, which raised factual issues outside the pleadings.
Id. According to the court of appeals, because Tews failed "to
set forth his evidence" and because his failure was not due to
excusabl e neglect, sunmary judgnment was properly entered in
favor of WEPCo. Id.

[

40 This case requires us to determ ne whether WEPCo was
entitled to summary judgnent. W do not review the circuit
court's grant or denial of summary judgnent under an erroneous

exercise of discretion standard. Geen Spring Farns v. Kersten,

136 Ws. 2d 304, 315-17, 401 N W2d 816 (1987). Rat her, our
review is independent of the determnation rendered by the
circuit court, but we apply the same nethodol ogy. I|d.

141 The summary judgnment nethodology is well established.

Zielinski v. A P. Geen Indus., Inc., 2003 W App 85, 16, 263

Ws. 2d 294, 661 N.W2d 491. "In determ ning whether to grant a
nmotion for summary judgnent, the court exam nes the pleadings to
determ ne whether clains have been stated and material factual
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I ssues presented. To nake a prima facie case for sunmary
judgnment, a noving defendant nust show a defense that would
defeat the plaintiff. If the noving party has nmade a prima
facie case for summary judgnent, the court nust exam ne the
affidavits and other proof of the opposing party [to determ ne
whet her sunmmary judgnent is appropriate].”" 3 Genig, Wsconsin

Practice Series: Civil Procedure 8§ 208.3 at 336 (3d ed. 2003)

(citing Paul v. Skenp, 2001 W 42, 242 Ws. 2d 507, 625

N. W2d 860; Swatek v. County of Dane, 192 Ws. 2d 47, 531

N. W2d 45 (1995)).

142 Summary judgnent s appropriate where there is no
genuine dispute of material fact and the noving party is
entitled to judgnent as a matter of |[|aw Ws. Stat.
8§ 802.08(2). The purpose of the summary judgnment procedure is

to avoid trials when there is nothing to try. Rol i ns Burdick

Hunter of Wsconsin, Inc. v. Hamlton, 101 Ws. 2d 460, 470, 304

N.W2d 752 (1981). "On summary judgnent the court does not
decide the issue of fact; it decides whether there is a genuine

issue of fact." Cody v. Dane County, 2001 W App 60, 919, 242

Ws. 2d 173, 625 N W 2d 630. Further, "summary judgnent should
not be granted if reasonable, but differing, inferences can be

drawn from the undisputed facts.” Del nore v. Anerican Famly

Mut. Ins. Co., 118 Ws. 2d 510, 516, 348 N.W2d 151 (1984).

1]
143 Tews' petition and brief to this court set forth a
nunber of procedural issues. W begin by addressing a threshold
matter of the role that affidavits play in a sumrary judgnent
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pr oceedi ng. This discussion helps inform our subsequent
determ nation of whether WEPCo was entitled to summary judgnent
in this case.

144 Some may assert that a notion for summary judgnent
al ways nust be supported by an affidavit, and that a proponent
or opponent of sunmary judgnent cannot prevail without filing an
af fidavit. Such an assertion is not supported by the |anguage
of the summary judgnent statute or its history, and it 1is
inconsistent wth state and federal practice guides and
commentary.

45 The procedure for sunmmary judgnent proceedings is set
forth in Ws. Stat. § 802.08. During a summary judgnent
proceeding, parties may introduce factual nmatters beyond the
pl eadi ngs. Fact ual matters are typically introduced by
affidavit. See Ws. Stat. § 802.08(3).

46 The express |anguage of the sunmmary judgnent statute
does not always require a party noving for or opposing sunmary
judgnent to file an affidavit with the court. W sconsin Stat.
8 802.08(2) provides: "[T]he notion shall be served . . . and

the adverse party shall serve opposing affidavits, if any, at

| east 5 days before the tinme fixed for the hearing." (Enphasis
added.) It also provides: "The judgnent sought shall be
render ed if t he pl eadi ngs, deposi tions, answer s to

interrogatories, and admssions on file, together wth the

affidavits, if any, show that there is no genuine issue as to

any material fact and that the noving party is entitled to a
judgnment as a matter of |aw " (Enphasis added.)
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147 The drafting history of Ws. Stat. 8§ 802.08(2) also
indicates that notions and responses to notions for sumary
j udgnment need not al ways be acconpanied by affidavit. Wsconsin
Stat. 8§ 802.08 was nodeled in large part after the Federal Rules
of CGvil Procedure and was adopted in 1975 by order of the
W sconsin Supreme Court, 67 Ws. 2d 585, 630-631 (1975). The
Judi ci al Counci | Commttee note acconpanying its adoption
explained that Ws. Stat. 8§ 802.08(2) "is virtually identical to
Federal Rule 56(c)," except that the Wsconsin statute provides
for different tine limts. 1d. at 632.

148 Like the Wsconsin statute, the express |anguage of
the 1970-1976 version of the Federal Rules of Cvil Procedure
does not require a noving party or a party opposing sumrary

judgnent to file an affidavit with the court:

(a) For claimant. A party seeking to recover upon a
claim. . . may . . . nove with or wthout supporting
affidavits for a summary judgnment in his favor

(b) For defending party. A party against whom a
claim. . . is asserted. . . my . . . nove with or
wi t hout supporting affidavits for a sunmary judgnment
in his favor :

(c) Mdtion and proceedings thereon. . . . The adverse
party prior to the day of hearing nay serve opposing
af fidavits. The judgnent sought shall be rendered

forthwith if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving
party is entitled to a judgnent as a matter of
I aw.
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Fed. R Cv. P. 56 (1970) (enphasis added). Rule 56 of the
Federal Rules of G vil Procedure is substantially the sane today
as it was in the 1970s, when Wsconsin's rule was drafted.

149 Finally, both state and federal practice guides
confirm that affidavits are not always required when filing a

nmotion for sunmmary judgnent. The Wsconsin Practice Series

provides: "A notion for summary judgnent may be made on the
basis of the pleadings or other portions of the record in the
case or it may be supported by affidavits and a variety of
outside material." 3 Genig, supra, 8§ 208.4 at 341. Likew se,

the treatise Federal Practice & Procedure provides that a notion

for summary judgnent "nay be nade on the basis of the pleadings
or other portions of the record in the case or it my be
supported by affidavits[.]" Wight, MIller & Kane, 10A Federa
Practice & Procedure § 2711 at 19 (3d ed. 1998).

50 Accordingly, the court of appeals erred when it
asserted that WEPCo's notion had initially been a notion to
dismss "because it relied exclusively on the [pleadings]
w thout any reference to any facts outside that pleading”" and

that "the proceeding did not becone one for sunmary judgnent

until Tews introduced matters outside the pleadings” in his
brief in response to WEPCo's notion. Tews, wunpublished slip
op., 17. Both of these assertions rely on the unsupported

premse that a notion for summary judgnent nust be based on
sonet hi ng beyond the pleadings. Al t hough a notion for sunmmary
judgnment will typically present factual natters beyond the
pl eadi ngs, there is no statutory requirenent that it do so.
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51 In this case, WEPCo's notion was captioned a notion
for summary judgnent, it cited Ws. Stat. § 802.08(2), the
summary judgnment statute, and it was pursued by the noving party
as a notion for summary judgnent. The circuit court correctly
observed that WEPCo's notion did not rely on anything beyond the
pl eadings, but that it was nevertheless a notion for summary
j udgnent . The circuit court's observation is consistent wth
the language of the sumary judgnent statute, the statute's
hi story, and recogni zed Wsconsin practice.

VI

152 We address next whether WEPCo was entitled to summary
judgnment. The basis of WEPCo's notion is that Tews' clains were
barred by the statute of limtations. The parties agree that
the applicable statute of |imtations is three years from the
date of injury®® and that the injury occurred on Decenber 30,
2004. There is no dispute that Tews' original conplaint and his
anended conplaint were filed within the statute of limtations,
but that his second anended conplaint was filed after Decenber
30, 2007.

153 WEPCo was not named as a party until Tews filed his
second anended conpl aint. The parties agree that the clains
against WEPCo are barred by the statute of limtations unless
Tews' second anended conplaint relates back to the date he filed

his original conplaint or anended conpl ai nt.

15> 5ee Ws. Stat. § 893.54.
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154 The parties' disagreenent centers around whether there
are genuine issues of material fact regarding the applicability
of the relation-back statute, Ws. Stat. § 802.09(3). Al t hough
the circuit court permtted Tews to anmend his conplaint by
adding WEPCo as a defendant, it expressly reserved judgnent on
whet her that amendnent related back to Tews' original filings.
See supra, 920. In its brief in opposition to summary judgnent,
Tews argued that the second anended conplaint related back
because WEPCo and Wsconsin Energy share the sane registered
agent and the sane principal office, and WEPCo has retained the
same law firm and lead attorney as W Energies and Wsconsin
Ener gy. See supra, 927. However, he did not set forth these
facts by affidavit.

155 Here, WEPCo is entitled to summary judgnment only "if
the pleadings, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any," show
that there are no genuine issues of material fact regarding the
conditions necessary to satisfy the relation-back statute. See
Ws. Stat. 8§ 802.08(2). Wien reviewing a notion for summary
j udgnment, the court begins by exam ning the pleadings.

156 Based on our review of the pleadings, several facts
are undi sput ed. The timng of the incident is undisputed, the
| ocation of the incident is undisputed, and that Tews actually
suffered injuries as a result of contact with an "electrical
part" is undisputed. Li kew se, it is undisputed that WEPCo has
offices at the sane |ocation as Wsconsin Energy, WEPCo has the
same registered agent as Wsconsin Energy, and WEPCo has
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retained the services of sane attorney who represented W
Energi es and Wsconsin Energy fromthe outset of the case.

157 In all three conplaints, Tews alleged that he was
injured when he cane into contact wth the transforner after
| eaving Lennigan's Bar on foot and finding the north gate of the
NASCO parking lot closed and | ocked. In their answers, W
Energies, Wsconsin Energy, and WEPCo all admtted that Tews
departed Lennigan's Bar on foot, that the north gate of the
parking lot was closed and |ocked, that Tews "contacted an
electrical part,” and that Tews "suffered injuries as a result
of said electrical contact."

158 WEPCo denied that 231 Wst Mchigan Street was its
princi pal place of business, but it admtted that it had offices
at that address. W sconsin Energy (d/b/a W Energies) admtted
that its principal place of business was |ocated at 231 West
M chigan Street. It is therefore undisputed that WEPCo has
offices at the sane location as Wsconsin Energy's principal
pl ace of business and the sane |ocation where the original
conpl ai nt was served. °

159 Likewi se, both WEPCo and Wsconsin Energy admtted

that their registered agent is Keith H Ecke, who is |ocated at

16 W Energies denied that its principal place of business
was | ocated at 231 West M chigan Street. A reasonable inference
in favor of the non-noving party, see Schmdt v. Northern States
Power Co., 2007 W 136, 124, 305 Ws. 2d 538, 742 N.W2d 294, is
that W Energies' denial is on the grounds of its assertion that
W Energies was not a legal entity with a primary place of
busi ness.
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231 West Mchigan Street. It is wundisputed that the two
corporations share a registered agent. The record reflects that
the original conplaint (as well as the second anended conpl ai nt)
was served on an enpl oyee at this address. '’

160 One final undisputed fact is apparent. In this case
Attorney Feldbruegge has been retained to represent the
interests of all three defendants in this lawsuit. Att or ney
Fel dbruegge filed a notice of appearance on behalf of W

Energies, an "anended" notice of appearance on behalf of

Y1n its reply brief supporting its nmotion for summary
judgment, WEPCo set forth the procedural history of this case
It explained that in the answer to the plaintiff's anended
conplaint, Wsconsin Energy raised an affirnmative defense that
as a holding conmpany it was not liable for its subsidiary's
torts. It also asserted the affirmative defense that the court
| acked jurisdiction because of inproper service.

W sconsin Energy's notion to dismss was filed and granted
based on only one ground—that it was not Iliable for its
subsidiary's torts. Wsconsin Energy did not nake any notion to
dismss the conplaint based on the circuit court's purported
| ack of jurisdiction due to inproper service.

Simlarly, in its answer to the second anmended conplaint,
WEPCo asserted as affirmative defenses that the action was tine

barred by the statute of limtations and also that service was
i mpr oper. Al though WEPCo raised inproper service as an
affirmati ve defense, it never brought a notion based on inproper
servi ce. Its notion for summary judgnment was based on only one

ground—+the statute of limtations.

While pursuing the statute of limtations summary judgnent
noti on, WEPCo advanced the argunment that the second anended
conplaint had "nothing to which to relate back"” because service
of the anmended conplaint nam ng Wsconsin Energy was inproper
WEPCo did not file a notion to dismss on the basis of inproper
servi ce. Accordingly, the circuit court made no determ nations
about the propriety of service on Wsconsin Energy or WEPCo. W
i kewi se do not address the issue.
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W sconsin Energy, and a notice of appearance on behal f of WEPCo.
During the summary judgnment notion hearing, the circuit court
coormented to Attorney Fel dbruegge: "You're sitting in the sane
chair that you were sitting in when you were here for Wsconsin
Energies."

61 Having identified the undisputed facts, we turn to the
applicable [|aw The relation-back statute, W s. Stat.
8§ 802.09(3), was adopted by Suprene Court Order, 67 Ws. 2d 585,
632 (1975). It provides:

If the claim asserted in the anended pleading arose
out of the transaction, occurrence, or event set forth
or attenpted to be set forth in the original pleading,
the anmendnent relates back to the date of the filing
of the original pleading. An anendnent changing the
party against whoma claimis asserted relates back if
the foregoing provision is satisfied and, within the
period provided by law for comrencing the action
agai nst such party, the party to be brought in by
amendnent has received such notice of the institution
of the action that he or she will not be prejudiced in
maintaining a defense on the nerits, and knew or
shoul d have known that, but for a m stake concerning
the identity of the proper party, the action would
have been brought agai nst such party.

Ws. Stat. 8§ 802.09(3). The statute's purpose is "to aneliorate
the effect of the statute of limtations in situations where the
original pleadings provided fair notice to the opposing party of

the claimor defense raised." Korkow v. Gen. Cas. Co. of Ws.,

117 Ws. 2d 187, 196, 344 N.W2d 108 (1984).

162 We have stated that pleading should not be "a gane of
skill in which one msstep by counsel nay be decisive of the
outconme.” 1d. at 193. Therefore, Wsconsin has abandoned the
hi ghly formal concepts of common |aw form pleading in favor of a
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nore functional concept of "notice" pleading. Id. at 192-93.
Wen a plaintiff seeks to add a defendant and the rel ation-back
statute is satisfied, fair notice has been provided and the
added party has been given "the full benefit of the protections
statutes of limtations were intended to provide." 1d. at 198.
163 Wsconsin's relation-back statute 1is very nearly
identical to Rule 15(c) of the Federal Rules of C vil Procedure.

Biggart v. Barstad, 182 Ws. 2d 421, 429, 513 N W2d 681 (C.

App. 1994). Like Wsconsin's statute, the purpose of the
federal rule is to ensure that the statute of limtations is not
"used nechanically to prevent adjudication of a claim where the
real parties in interest were sufficiently alerted to the
proceedi ngs or were involved in them unofficially from an early

stage." Glion v. Connmaco Int'l, Inc., 658 P.2d 1130, 1133

(NNM 1983) (quoting 3 J. Mwore, More's Federal Practice

115. 15[ 4.-1] (2d ed. 1982)).
164 Just recently, the United States Suprene Court applied

the federal rule in a case with facts that are indistinguishable

8

fromthe facts before us today.!® See Krupski v. Costa Crociere,

130 S. C. 2485 (2010). In that case, Krupski was injured as a

8 |n Krupski, the Court recognized that there was a split
in the federal <courts about the appropriate relation-back
anal ysi s. The Court stated: "W granted certiorari to resolve
tension anong the Circuits over the Dbreadth of Rul e
15(c) (1) (O (ii)[.]1" Krupski v. Costa Crociere, 130 S. C. 2485,

2492 (2010). The concurrence/dissent cites a plethora of [|ower
f eder al court cases in support of its argunent. See
concurrence/ di ssent, 9101. To the extent that these cases are
i nconsi st ent W th Kr upski , t he Supr ene Court's recent

interpretation now controls.
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passenger aboard a cruise ship. Her ticket identified the
carrier as "Cost a Crociere,” an Italian Cor por ati on.
Nevert hel ess, Krupski brought suit against a related entity,
Costa Cruise, alleging that Costa Cruise "'owned, operated,
managed, supervised and controlled the ship on which Krupski
had injured herself." Id. at 2490. When she filed her
conpl aint, Krupski apparently failed to realize that the proper
def endant was not Costa Cruise, but rather was Costa Crociere.

165 After the statute of limtations had expired, Costa
Cruise asserted that it was nerely the North Anerican sales and
mar keting agent for Costa Crociere, which was the actual carrier
and vessel operator. The District Court granted Krupski |eave
to anend her conplaint to add Costa Crociere as a party. Costa
Crociere, which was represented by the sanme attorney as had
represented Costa Cruise, contended that the anended conpl aint
was untinely because it did not relate back under the federal
rul es.

66 Based in part on the fact that Costa Cruise and Costa
Crociere shared the same counsel, the District Court inputed
notice of the institution of the action to Costa Crociere.

Krupski v. Costa Crociere, No. 08-60152-CIV (S.D. Fla., Cct. 21,

2008) . In support of this proposition, it cited Jacobsen wv.

GCsborne, 133 F.3d 315, 320 (5th Gr. 1998) ("notice [for
purposes of Fed. R CGv. P. 15(c)] nmay be inputed to the new

party through shared counsel™) and Chumey v. U. S. Repeating

Arms Co., Inc., 196 F.R D 419, 430 (MD. Ala. 2000) ("when the

original and the added defendants are represented by the sane
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counsel, . . . the institution of the action against one serves
to provide notice of the litigation to the other").

67 The District Court, nevertheless, concluded that the
rel ati on-back rule was inapplicable because Krupski had not nmade
a "mstake" regarding the proper party. Krupski at *6. The
El eventh G rcuit Court of Appeals affirmed, concluding that the
relevant information was |ocated on Krupski's passenger ticket
and that Krupski knew or should have known that Costa Crociere

was the proper defendant. Krupski v. Costa Crociere, 330 Fed.

Appx. 892 (11th Gr. 2009). The Eleventh Circuit explained that
in light of Krupski's delay in identifying and nam ng the proper
defendant, the District Court had not abused its discretion in
denying rel ation back. 1d. at 895.

168 The United States Suprene Court reversed. | t
concluded that relation back is not left to the "equitable
di scretion" of a district court, but rather "the Rule mandates
relation back once the Rule's requirenents are satisfied."
Krupski, 130 S. C. at 2496. The Court further determ ned that
the Eleventh Crcuit msinterpreted the Rule. It clarified that
relation back depends on what the party to be added knew or
should have known, not on the plaintiff's know edge or
tineliness in seeking to anend the pleading. Id.  The speed
with which the noving party noves to amend the conplaint after
receiving leave to do so has no bearing on whether the anended
conpl aint relates back. I|d.

169 The Court's analysis relied on an underlying purpose
of the Rule. Like the Wsconsin statute, the federal rule
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"bal ance[s] the interests of the defendant protected by the

statute of Ilimtations with the preference expressed in the
Federal Rules of Civil Procedure in general, and Rule 15 in
particular, for resolving disputes on their nerits.” ld. at

2494, The Court elaborated that any other interpretation would

result in a "windfall":

A prospective defendant who legitimtely believed that
the limtations period had passed w thout any attenpt
to sue him has a strong interest in repose. But
repose would be a windfall for a prospective defendant
who understood, or who should have understood, that he
escaped suit during the limtations period only
because the plaintiff msunderstood a crucial fact
about his identity.

170 When applying the Rule, the Court focused its analysis
on the pleadings. No reference is mde to any affidavit.
Rat her, the Court inputed know edge of the claim to the
subsequent|ly naned defendant w thout the plaintiff denonstrating
by any affidavit that the relation-back requirenents had been

met 19

19 The concurrence/dissent's assertion that the respondent

in a summary judgnment notion nust always file an affidavit is

inconsistent wth Krupski. The Krupski Court focused its
analysis on the contents of the conplaint w thout any reference
to an affidavit: "Because the conplaint made clear that Krupski

meant to sue the conpany that 'owned, operated, nanaged,
supervised and controlled” the ship on which she was injured

and also indicated (mstakenly) that Costa OCruise perforned
those roles, Costa Crociere should have known, within the Rule
4(m period, that it was not naned as a defendant in that
conplaint only because of Krupski's m sunderstandi ng about which
"Costa’ entity was in charge of the ship—elearly a 'mstake
concerning the property party's identity."" Krupski, 130 S.

at 2497.
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171 In rejecting the |[|ower courts’ focus on the
plaintiff's conduct and knowl edge in the first instance, the
Court nade clear that the question under the relation-back
statute "is not whether Krupski knew or should have known the
identity of Costa Crociere as the proper defendant, but whether
Costa Crociere knew or should have known that it woul d have been
named as a defendant but for an error.” 1d. at 2493. The Court
further explained that when dealing wth related corporate
entities wth very simlar nanes, there is a heightened
expectation that the added party should suspect that, but for a
m stake concerning its identity, the added party was the

i nt ended def endant:

It is also worth noting that Costa Cruise and Costa
Crociere are related corporate entities wth very
simlar nanmes; 'crociera’ even neans 'cruise' in
Italian. This interrelationship and simlarity
hei ghten the expectation that Costa Crociere should
suspect a mstake has been made when Costa Cruise is
named in a conplaint that actually describes Costa
Crociere's activities.

ld. at 2498.
172 Like the federal rul e, W sconsin's relation-back

statute requires the following conditions to be net when an

Based on the "face of the conplaint,” the Court inputed
knowl edge to Costa Crociere and rejected its contention that the
anmended conplaint did not relate back: "Especially because the
face of the conplaint plainly indicated such a m sunderstandi ng,
[Costa Crociere's] contention is not persuasive. Mor eover ,
[Costa Crociere] has articulated no strategy that it could
reasonably have thought Krupski was pursuing in suing a
def endant that was legally unable to provide relief.” Id.
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amendnent adding a new party?®® is made after the statute of
l[imtations has expired: (1) the claim asserted in the anmended
conpl aint arose out of the transaction, occurrence, or event set
forth or attenpted to be set forth in the original conplaint;
(2) within the period provided by law for commencing a claim
the added party received such notice of the institution of the
action that he or she wll not be prejudiced in maintaining a
defense on the nerits; and (3) within the period provided by |aw
for comencing a claim the added party knew or should have
known that, but for a mstake concerning the identity of the
proper party, the action would have been brought against the

added party.

20 The relation-back statute also may apply when, rather
than adding a party to the suit, an anmendnent to a conplaint
adds a new cause of action. See State v. One 1973 Cadillac, 95
Ws. 2d 641, 647, 291 N W2d 626 (C. App. 1980); see also
Clausen & Lowe, The New Wsconsin Rules of Cvil Procedure,
Chapters 801-803, 59 Marg. L. Rev. 1, 64 (1976).

2L The court of appeals has set forth this inquiry as a
four-part test. See Gothe v. Valley Coatings, Inc., 2000 W
App 240, 19, 239 Ws. 2d 406, 620 N.W2d 463 (stating that Ws.
Stat. 8§ 802.09(3) spells out four conditions: "(1) the basic
cl ai m nust have arisen out of conduct set forth in the original
pl eadi ngs; (2) the party to be brought in nust have received
notice so that it wll not be prejudiced in maintaining its
defense; (3) the party knew or should have known that, but for a
m st ake concerning identity, the action would have been brought
against it; and (4) nost significantly, the second and third
requi renents nust have been fulfilled within the prescribed
[imtations period.").

The test we set forth in this opinion nore closely tracks
t he | anguage of the statute and avoids a redundant inquiry.
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173 Here, there does not appear to be any dispute that the
clains asserted in Tews' second anended conplaint "arose out of
the transaction, occurrence, or event" set forth in Tews'
original or amended conplaint. In all three conplaints, Tews
all eged that he was injured when he cane into contact with the
transforner after |eaving Lennigan's Bar on foot and finding the
north gate of the NASCO parking | ot closed and | ocked.

74 To avoid summary judgnent, there also nmust be facts in
the record permtting a reasonable inference that WEPCo received
notice of the institution of the action within the three-year
statute of limtations such that it will not be prejudiced in
mai ntaining a defense on the nerits. Based on the undisputed
facts, such an inference is reasonabl e.

175 WEPCo has offices at the same location as Wsconsin
Energy and the sane |ocation where the original conplaint was
served. It also has the sane registered agent as Wsconsin
Ener gy. These undisputed facts permt the reasonable inference
that WEPCo knew about the institution of the action within the
three-year statute of Ilimtations. The fact that WEPCo has
retained the services of the sane attorney who represented W
Energies and Wsconsin Energy from the outset of the case
permts the reasonable inferences that not only did WEPCo know
about the action, but also that 1its interests have been
protected so that it will not be prejudiced in maintaining a
defense on the nerits. These reasonable inferences, if true,

woul d preclude the grant of summary judgnent.
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176 Finally, to avoid summary judgnent, there also nust be
facts permtting the inference that WEPCo knew or should have
known that, but for a mstake concerning its identity as a
proper party, the action would have been brought against WEPCo.
A review of the first two conplaints, both filed within the
statute of limtations, is helpful in considering whether WEPCo
knew or should have known that, but for a m stake concerning its
identity as a proper party, the action would have been brought
agai nst WEPCo. The original conplaint alleges that W Energies
was "the servicer of the electrical sub-station at issue.” The
first anmended conplaint alleges that Wsconsin Energy was "the
servicer, supplier, and/or provider to the electrical substation
at issue." Fromthese two conplaints, it is apparent that Tews
intended to file suit against the servicer of the electrical
sub-station at Fort Atkinson's NASCO pl ant.

77 The sane undisputed facts that are relevant to the
notice condition are relevant to this condition as well. As
di scussed above, the undisputed facts permt the inference that
WEPCo was on notice of the institution of the action within the
statute of limtations. If so, WEPCo should have known that,
but for a mstake concerning the identity of that servicer of
the electrical sub-station, WEPCo was the intended defendant.
Again, the admtted facts from the pleadings illustrate that
there is a genuine issue of material fact.

178 In its brief to the circuit court in support of
summary judgnent, WEPCo argued that given Tews' delay in
attenpting to anmend the conplaint, "it would have Dbeen
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reasonabl e for WEPCo to conclude that Tews sued W sconsin Energy
Corporation by design, not mstake[.]" This is an inference
that may be drawn from the undisputed facts, but it is not the
only possible inference.

179 As noted above, the purpose of summary judgnent is not
to try issues of fact. "[ S]ummary judgnent should not be
granted if reasonable, but differing, inferences can be drawn

from the undisputed facts." Del nore v. Anerican Famly Mit.

Ins. Co., 118 Ws. 2d 510, 516, 348 N.W2d 151 (1984).

80 The undisputed facts set forth above raise conpeting
i nf erences. There is a reasonable inference that the
requirenents of the relation-back statute are satisfied, and
that Tews' second anended conplaint is therefore not barred by
the statute of |limtations. Al though WEPCo nade various factua
assertions in its affidavit, nothing set forth in its affidavit
resolves in WEPCo's favor the conpeting inferences raised by the
undi sputed facts in the pleadings. We therefore conclude that

WEPCo is not entitled to sumary judgment . 2

2 In  his petition and brief, Tews advanced severa
addi tional issues: whether the circuit court erred by excluding
Attorney Buehler's affidavit; whether the summary |udgnment
deadlines set forth in Ws. Stat. 8§ 802.08(2) begin to apply on
the date a "de facto notion to dismss" is filed; whether Tews
was required to file an affidavit on the sane day that WEPCo
filed its affidavit or be defaulted; whether the circuit court
erred when it concluded that Tews' untineliness was not a result
of excusable neglect; whether WEPCo created an ex post facto
sumary judgnment scheduling order depriving Tews of due process;
and whether the court of appeals’' comment on the sufficiency of
Tews' relation-back argunent constituted dicta. Because we
conclude that WEPCo was not entitled to summary judgnent, we
need not address these additional issues.
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181 We enphasize that our determnation here is not based
on any reliance on the allegations in Tews' conpl aints—+ather
it is based on the admtted and undi sputed facts established by
t he defendants' responsive pleadings. |If we were review ng nere
all egations or denials, our result would be different.

182 Once the noving party has nmade a case for summary
judgnent, a party opposing summary judgnment may not rest on the

mere all egations or denials of the pleadings:

Supporting affidavits need not be filed wth the
nmotion for summary judgnent if the pleadings and ot her
papers filed in the action reflect the fact that there
IS no genuine issue for trial. However, a plaintiff
may not rely on allegations in the conplaint to oppose
a defendant's summary judgnent notion, because the
conplaint is not evidentiary.

3 Genig, supra, 8 208.4 at 341-42 (enphasis added). In the

rare case, however, the pleadings will establish sonething
beyond "nere all egations"—the pleadings will establish the
exi stence of undisputed facts that preclude entry of summary

judgnent. This is one such case.?®

23 The concurrence/ di ssent asserts that our opinion "inposes
an unreasonable burden on the circuit court to scour the
pl eadi ngs for any conceivable genuine issue of material fact
even though counsel neglected to properly advocate that
position.” Concurrence/ di ssent, 988. It msconstrues the
court's opinion. The concurrence/dissent cites the Coons case
attenpting to bolster its analysis. See id., 196 n.3 (citing
Coons v. Indus. Knife Co., 620 F.3d 38 (1st Gr. 2010)). In
Coons, the First Crcuit stated that judges are not obligated to
search "sua sponte for issues that may be lurking in the
penunbra of the notion papers.” Coons, 620 F.3d at 44.
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183 It bears enphasis that, even though the statute does
not always require affidavits to be filed in a proceeding for
summary judgnent, the best and safest practice is to do so.
Attorneys who fail to support or oppose a notion for summary
judgnent with an affidavit do so at their own peril.

84 In sum we conclude that an examnation of the
pl eadi ngs reveals the follow ng undisputed facts: The timng of
the incident is wundisputed, the location of the incident is
undi sputed, and that Tews actually suffered injuries as a result
of contact with an "electrical part” is undisputed. Li kew se,
it is undisputed that WEPCo has offices at the sane |ocation as
Wsconsin Energy, WEPCo has the sane registered agent as
W sconsin Energy, and WEPCo has retained the services of the
same attorney who represented We Energies and Wsconsin Energy
fromthe outset of the case.

185 These undisputed facts raise conpeting reasonable

i nf er ences. One of the reasonable inferences is that the

Here, the relevant facts were not "lurking in the penunbra
of the notion papers.” Rather, they were squarely presented by
a review of the pleadings and the parties' argunents. The
concurrence/ di ssent acknow edges that the question of whether
the second anmended conplaint related back was "not hidden or
obscure but rather was quite obvious[.]" Concurrence/ di ssent,
195.

At its core, the concurrence/dissent's anal ysis hinges upon
Tews' failure to file an affidavit along with his brief. See
id. ("[I]t was incunbent upon Tews to set forth specific facts,
by affidavit[.]"); id., 7100 ("Tews did not neet his burden of
setting forth specific facts, by affidavit, denonstrating that
the second anended conplaint related back[.]"). As set forth
above, an affidavit is not always necessary.
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requirenents of the relation-back statute are satisfied, and
that Tews' second anended conplaint is therefore not barred by
the statute of limtations.

186 Al t hough WEPCo made various factual assertions in its
affidavit, nothing set forth in its affidavit resolves 1in
WEPCo' s favor the conpeting inferences raised by the undi sputed
facts in the pleadings. W therefore conclude that WEPCo is not
entitled to summary judgnent. Accordingly, we reverse the
deci sion of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

rever sed
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187 ANNETTE KI NGSLAND ZI EGLER, J. (concurring in part,
di ssenting in part). | concur with the nmgjority opinion that
the court of appeals erred when it concluded that WEPCo's notion
raising the statute of limtations defense was not a notion for
sunmary judgnment. See mjority op., 150. Certainly, the notion
could have been |abeled a nmotion to dismss under Ws. Stat.
§ 802.06(2)(a)9.? However, sinply because WEPCo relied
exclusively on the pleadings did not take the notion out of the
realm of summary judgnent, and as a practical matter, a
successful notion for summary judgnent often has the same effect
as a successful notion to dism ss. The plain |anguage of Ws.
Stat. 8§ 802.08(2) permts a notion for summary judgnment to be
made on the basis of the pleadings alone. | therefore join the

maj ority opinion in that regard.

188 However, | otherw se dissent fromthe majority opinion
because |1 <conclude that the <circuit court properly granted
summary judgnent to WEPCo given the state of this record. | do

not question that the relation back doctrine has a proper place

in the law and serves an inportant purpose: "to aneliorate the

! Wsconsin Stat. § 802.06(2)(a) provides in relevant part:

Every defense, in law or fact, except the defense
of inproper venue, to a claim for relief in any
pl eadi ng, whether a claim counterclaim cross claim
or 3rd-party claim shal | be asserted 1in the
responsive pleading thereto if one is required, except
that the following defenses may at the option of the
pl eader be made by notion

9. Statute of limtations.

1
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effect of the statute of limtations in situations where the
original pleadings provided fair notice to the opposing party of

the claimor defense raised." Korkow v. Gen. Cas. Co. of Ws.,

117 Ws. 2d 187, 196, 344 N W2d 108 (1984). However, the
legitimacy of the relation back doctrine does not obviate the
responsi bility of counsel to denonstrate that the opposing party
had the requisite notice. In this case, it nmay be that the
rel ati on back doctrine should be applicable such that WEPCo is a
proper party; however, the sinple truth is that counsel failed
to denonstrate that the relation back doctrine applies. The
majority circunmvents counsel's burden and becones an advocate
for a position that counsel did not properly set forth. The
majority departs from the unanbi guous directives of Ws. Stat.
§ 802.08 and inmposes an unreasonable burden on the circuit court
to scour the pleadings for any conceivable genuine issue of
mat eri al fact even though counsel neglected to properly advocate
t hat position.

89 There is no question that Tews' injuries are severe
and | synpathize with him Nevert hel ess, that synpathy cannot
drive the result in this case. This case is a good exanple of
bad facts nmaking bad law. Accordingly, | respectfully concur in
part and dissent in part.

190 Summary judgnment "shall be rendered if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a mtter of [|aw" Ws. Stat.
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§ 802.08(2); see also Konneker v. Romano, 2010 W 65, 9122, 326

Ws. 2d 268, 785 N.W2d 432; Racine Cnty. v. Oacular M| waukee,

I nc., 2010 W 25, 9125, 323 Ws. 2d 682, 781 N.W2d 88.

191 As previously explained, a party may nove for summary
judgment on the basis of the pleadings alone. Ws. Stat.
§ 802.08(2). Thus, while WEPCo ultimately filed an affidavit in
support of its notion for summary judgnent, majority op., 129
the nmotion and the pleadings alone were sufficient to
denonstrate that the statute of limtations had run.
Conversely, the party in opposition to the notion for summary
judgnment is not permtted to rest upon the pleadings and nust,
by affidavit, set forth genuine issues of material fact that

woul d preclude summary judgnent:

Wen a notion for sunmary judgnent is nade and
supported as provided in this section, an adverse
party may not rest upon the nere allegations or
denials of the pleadings but the adverse party's
response, by affidavits or as otherwise provided in
this section, nust set forth specific facts show ng
that there is a genuine issue for trial.

8§ 802.08(3); see also Oacular MIwaukee, 323 Ws. 2d 682, 130

n.9; Hnrichs v. Am Famly Mit. Ins. Co., 2001 W App 114, 113,

244 Ws. 2d 191, 629 NW2d 44 ("To establish a genuine issue of
material fact, the party opposing sunmary judgnment 'nmay not rest
upon the nere allegations or denials of the pleadings, but nust
file affidavits or other supporting papers based upon personal
know edge of specific evidentiary facts that are adm ssible. "

(quoting Helland v. Kurtis A Froedert Meni| Lutheran Hosp., 229

Ws. 2d 751, 764, 601 N w2d 318 (C. App. 1999))); W s.
El ectric Power Co. v. Cal. Union Ins. Co., 142 Ws. 2d 673, 683-
3
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84, 419 N.W2d 255 (Ct. App. 1987); 5 Edwin E. Bryant, Wsconsin
Pleading and Practice 8 38:14, at 554-55 (2004 revised ed.)

("[When a nmotion for summary judgnment has been nmade and
properly supported, the adverse party nay not rest on the
al l egations and denials contained in that party's pleadings, but
require instead that the response set forth, by affidavits,
depositions or answers to interrogatories, specific facts
showing that there is a genuine issue for trial." (I'nternal

footnotes omtted.)); 3 Jay E Genig, Wsconsin Practice

Series: Civil Procedure 8§ 208.4, at 431 (4th ed. 2010) ("If a

nmoving party has nmade a prima facie case for sumary judgnent,
the court nmust then exam ne the opposing party's affidavits to
determ ne whether there are disputed material facts or conpeting
i nferences arising from undisputed facts. Evidentiary nmatters
in affidavits are deenmed uncontroverted when conpeting
evidentiary facts are not set forth in counteraffidavits.

Counteraffidavits are required from the plaintiff only if the

defense has established by its affidavits those facts required

to defeat the claim asserted by the plaintiff."” (I'nternal
footnotes omtted.)). "If the adverse party does not so
respond, summary judgnent, if appropriate, shall be entered

agai nst such party."” 8§ 802.08(3) (enphasis added).

192 Moreover, Ws. Stat. § 802.08 sets forth explicit tine
requirenents for filing. Rel evant to this case, the adverse
party nust serve its opposing affidavits at least five days
before the scheduled date of the hearing on the notion for

sumary | udgnent . § 802.08(2). That five-day requirenent is
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not only unanbi guous but also deliberate. See Judicial Counci

Conmittee's Note, 1992, Ws. Stat. §8 802.08(2) ("The prior
sub. (2), allowing service of affidavits opposing sunmary
judgnment up to the date of hearing, afforded such mnimal notice
to the court and noving party that a plethora of |ocal court
rules resulted. Requiring such affidavits to be served at | east
5 days before the hearing is intended to preclude such |oca
rules and pronmote uniformty of practice.” (Internal citation

omtted.)); Hefty v. Strickhouser, 2008 W 96, 144, 312

Ws. 2d 530, 752 N.W2d 820.

193 Applying the facts of this case to the plain |anguage
of Ws. Stat. § 802.08, | conclude that the circuit court
properly granted summary judgnent to WEPCo.

194 On Decenber 26, 2008, WEPCo noved for sumrary judgnent
on the grounds that Tews' claim was barred by the three-year
statute of linmtations contained in Ws. Stat. § 893.54.% It is
undi sputed that Tews' second anended conplaint was filed agai nst
WEPCo nore than three years after the date of Tews' injury
Majority op., 953. Accordingly, WEPCo established a prinma facie

case for summary judgnent. See Gans v. Boss, 97 Ws. 2d 332

338, 294 N.W2d 473 (1980) ("To nmake a prim facie case for
summary judgnent, a noving defendant nust show a defense which
woul d defeat the plaintiff.").

195 In response, it was incunbent upon Tews to set forth

specific facts, by affidavit, denpbnstrating a genuine issue that

2 Wsconsin Stat. § 893.54(1) provides that an action to
recover damages for personal injury "shall be commenced within 3
years or be barred.”
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woul d preclude summary judgnment in WEPCo's favor. See Ws.
Stat. § 802.08(3). Because it is undisputed that Tews' second
anmended conplaint was not filed within the applicable three-year
statute of limtations, | agree with the nmgjority that Tews'
only defense was to denonstrate that the second anended
conplaint related back to the date of the original conplaint
pursuant to Ws. Stat. § 802.09(3). See mmjority op., 953
This issue and antici pated defense was not hidden or obscure but
rather was quite obvious upon a reading of WEPCo's notion for
sumary judgnment. Moreover, the relation back issue had conme up
in court nonths before WEPCo filed its notion for summary
judgnment, see mmjority op., 1Y17-20, so it is clear that Tews
was well aware of the need to properly address the doctrine's
applicability.

196 Since WEPCo's notion and the pleadings nmade clear that
the statute of limtations had run, Tews then bore the burden of
denonstrating that the second anended conplaint related back to

the date of the original conplaint. See Farrell v. MDonough,

966 F.2d 279, 282-83 (7th Gir. 1992).% Accordingly, to defeat

3 Wsconsin Stat. 8§ 802.09(3) is patterned after and
substantively identical to Federal Rule of Cvil Procedure
15(c). Majority op., T47; Korkow v. Gen. Cas. Co. of Ws., 117
Ws. 2d 187, 193-94, 344 N.W2d 108 (1984); State v. One 1973
Cadillac, 95 Ws. 2d 641, 647, 291 N.W2d 626 (C. App. 1980).

Recently, when confronted with a procedural posture very
simlar to the case now before this court, the First Crcuit
Court of Appeal s explained the burden-shift as foll ows:

[ The plaintiff] neakes one final effort to save
his forfeited state |aw argunent. He starts with the
uncontroversial premse that it was [the defendant's]
burden, as the noving party below, to show that it was

6
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WEPCo's prima facie case for summary judgnent, Tews was required
to set forth specific facts, by affidavit, showing that the

el ements of Ws. Stat. § 802.09(3) were net:

(1) [T]he <claim asserted in the [second] anended
conplaint arose out of the transaction, occurrence, or
event set forth or attenpted to be set forth in the
original conplaint; (2) within the period provided by
law for comrencing a claim [WEPCo] received such
notice of the institution of the action that [WEPCo]
will not be prejudiced in maintaining a defense on the

entitled to judgnent as a matter of |aw [ The
plaintiff] then posits that [the defendant's] burden
obligated it to denonstrate that [the plaintiff's]
clains did not relate back to the original conplaint.
Therefore, the failure to discuss Rule 15(c)(1)(A
shoul d be hel d agai nst [the defendant], not him

The premse of [the plaintiff's] argunent is
accurate enough. A notion for judgnment as a matter of
| aw "must specify the judgnent sought and the |aw and
facts that entitle the novant to the judgnent." Fed.
R Cv. P. 50(a)(2). But [the defendant] satisfied
its burden of showing that it was entitled to judgnent
as a mtter of law by pointing out that, on the
undi sputed facts, the clains against it were filed
well outside the applicable three-year limtations
peri od. Al though it is often good strategy for the
nmoving party to anticipate and respond to the
strongest counter-argunments that mght be presented,
as [the defendant] did for the federal relation back
argunent, there is no obligation to do so. Once [the
defendant] "established that the tinme period between
the plaintiff's injury and the plaintiff's conplaint
exceeded the limtations period set forth in the
applicable statute,” it was [the plaintiff's] burden
to "allege facts which would take his claim outside
the statute.”

Coons v. Indus. Knife Co., 620 F.3d 38, 44 (1st Cr. 2010)
(quoting MQ@uinness v. Cotter, 412 Mss. 617, 620, 591 N E. 2d
659, 661-62 (Mass. 1992)). For a simlar explanation, see Hope

for Famlies & Community Service, Inc. v. Warren, No. 3:06-CV-
1113-WKWWJ, 2010 U S. Dist. LEXIS 66873, at *279-80 n.105
(MD. Ala. Jun. 30, 2010).




No. 2009AP828. akz

merits; and (3) within the period provided by |aw for
commencing a claim [WEPCo] knew or should have known
that, but for a m stake concerning the identity of the
proper party, the action would have been brought
agai nst [ VVEPCo] .

Majority op., 172.

197 On January 13, 2009, over two weeks before the
schedul ed hearing date of January 29, 2009, Tews filed a brief
in opposition to WEPCo's notion for summary judgnent. Tews
argued that the second anended conplaint related back to the
date of the original conplaint. To show the relation back, Tews
attached to its brief online print-outs from the Wsconsin
Depart ment of Fi nanci al I nstitutions whi ch pur portedly
denonstrated WEPCo's corporate relationship with the defendants
named in the original and first anended conplaint. However,
Tews did not attach an affidavit to authenticate these docunents
as required by Ws. Stat. § 802.08(3), and Tews did not tinely
file any other affidavit so as to properly raise genuine issues
of material fact or show that the relation back doctrine
answered the call.

198 Because the hearing on WEPCo's notion for summary
j udgnment was schedul ed for January 29, 2009, Tews was obligated
to serve any opposing affidavits by January 22, 2009, five
busi ness days before the date of the hearing. See Ws. Stat
8§ 802.08(2). It is wundisputed that Tews did not serve his
affidavit authenticating the above-nentioned docunents until
January 23, 2009, four business days before the date of the
heari ng. Because Tews failed to conply with the unanbi guous

five-day requirenment of § 802.08(2), the circuit court properly
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di sregarded Tews' untinely affidavit. W ought not second-guess
that discretionary determ nation of the circuit court.

199 Accordingly, the circuit court was left to consider
WEPCo's prina facie case for summary judgnment and in response,
only Tews' bare argunment that the second amended conpl aint
related back to the date of the original conplaint. For Tews'
argunent to be successful, however, he could not rest upon nere
allegations that the second anended conplaint related back;
instead, he was required to set forth specific facts, by
affidavit, denonstrating that the second anended conplaint
related back. See Ws. Stat. § 802.08(3). Because Tews failed
to conply with the wunanbiguous directives of 8§ 802.08(3), the

circuit court properly entered summary judgnent against him?

“1 also conclude that the circuit court appropriately

exercised its di scretion in denying Tews' notion for
reconsideration. As the basis for his notion, Tews argued that
WEPCo's notion was "a notion to dismss in disguise,” and

alternatively, that Tews' failure to serve his opposing
affidavit at |east five business days before the hearing was the
result of excusabl e negl ect pur suant to W s. St at .
§ 801.15(2)(a). Mpjority op., 937 n.13. Both argunents are
W thout nerit.

First, Tews cannot credibly argue that he was not put on
notice of the notion's classification as one for sunmary

j udgment . WEPCo filed a "Notice of Mtion and Mtion for
Summary Judgnent” and franmed its supporting brief in terns of
Ws. Stat. 8§ 802.08. I ndeed, Tews titled his opposition brief
"Plaintiff's Brief in Qpposition to Defendant Wsconsin Electric
Power Conpany's Mtion for Summary Judgnent." Thus, it appears
that any msunderstanding Tews had was not caused by the
notion's classification. Rat her, Tews' objection lies with his

own m sreadi ng of § 802.08.
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See id. ("If the adverse party does not so respond, summary
judgnment, if appropriate, shall be entered against such party."
(Enmphasi s added.)).

100 Notwi t hstanding such a straight-forward application of
the plain |anguage of Ws. Stat. § 802.08, +the nmmjority
concludes that WEPCo is not entitled to summry judgnent.
Majority op., 97. The nmgjority arrives at its conclusion by
shifting the burden from Tews to the circuit court. In ny
opinion, the majority errs by inposing a burden on the circuit
court to becone an advocate instead of placing the burden of
advocating their respective positions squarely upon the
litigants. Tews did not neet his burden of setting forth
specific facts, by affidavit, denonstrating that the second
anended conplaint related back to the date of the origina

conplaint pursuant to Ws. Stat. § 802.09(3).

Second, Tews' failure to serve his opposing affidavit at
| east five business days before the hearing was the result of

plain neglect, not excusable neglect. Excusabl e neglect is
defined as "'that neglect which mght have been the act of a
reasonably prudent person under the sane circunstances.' It is

'not synonynmous with neglect, carelessness or inattentiveness.
Hedtcke v. Sentry Ins. Co., 109 Ws. 2d 461, 468, 326 N.W2d 727
(1982) (quoting Gese v. Gese, 43 Ws. 2d 456, 461, 168
N.W2d 832 (1969)). WEPCo filed its notion for summary judgnment
on Decenber 26, 2008, over one nonth before the schedul ed
heari ng date of January 29, 2009. Tews then filed his response
brief on January 13, 2009, over two weeks before the hearing.
Pursuant to the plain |anguage of Ws. Stat. 8§ 802.08(2), Tews
had up until January 22, 2009, five business days before the
hearing, to serve his opposing affidavits. Tews offered no
credi ble explanation as to why he let nearly a nonth pass from
the time of WEPCo's notice of notion for summary judgnment before
he finally served his affidavit on January 23, 2009. The
doctrine of excusable neglect cannot rescue counsel from his own
car el essness.

10
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1101 Case |aw denonstrates that for purposes of satisfying
the relation back doctrine, the plaintiff nmust set forth
specific evidence denonstrating that the subsequently naned
defendant had the requisite notice of the claim even if that
def endant has some type of a corporate relationship with the

previ ously named defendant. See Hernandez Jinenez v. Calero

Toledo, 604 F.2d 99 (1st Cr. 1979) (affirmng the district
court's order granting sumary judgnent to the defendants
because the plaintiff's affidavit failed to show that the
requi renents of Federal Rule of Civil Procedure 15(c) had been

nmet); Mosely v. Bd. of Educ. of Chi., No. 03-C 4915, 2009 U.S.

Dist. LEXIS 70030, *2-5 (N.D. Ill. Aug. 5, 2009) (granting the
defendants' notion for summary judgnment because the plaintiff
nmerely contended that the defendants had notice of the original
action but failed to produce any evidence of prior notice);

Quality Inns Int'l, Inc. v. Tanpa Mdtel Assocs., Ltd., 154

F.R D 283, 289 (MD. Fla. 1994) (denying the defendant's notion
for summary judgnent because the plaintiff denonstrated by
affidavit that the defendant knew or should have known that but
for a mstake it would have been nanmed in the original suit);

Jones v. Coleman Co., No. 92-C-3053, 1993 U.S. Dist. LEXIS 496,

*10-14 (N.D. I1l1l. Jan. 21, 1993) (granting the Col enan Conpany's
nmotion for sumrary judgnent in part because the plaintiff failed
to denonstrate that Coleman and Coleman Powermate were
substantially identical entities such that the latter received

sufficient notice of the claimunder Rule 15(c)).°

® The mmjority relies significantly on the United States
Suprenme Court's recent decision in Krupski v. Costa Crociere,
11
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1102 Instead of holding Tews to his obligation, the
majority takes it upon itself, and in turn, upon the circuit
court, to scour the pleadings to detect any conceivable facts
that permt an inference that the elenents of Ws. Stat.
§ 802.09(3) were net. Majority op., 1956-60. In particular,
the majority's effort to scour the pleadings resulted in the
majority nmaking the inference that WEPCo received notice of
Tews' claim within the three-year statute of limtations such
that WEPCo would not be prejudiced in maintaining a defense.
See id., 974. To arrive at such an inference, the mgjority
relies on the answers of the other entities, WE Energies and
W sconsin Enerqgy. See id., 91158-59, 75. In doing so, the
majority necessarily and inproperly holds WEPCo to the answers
of separate entities.

1103 The nmjority inplies that the circuit court should
have |ikew se scoured the pleadings, even though this court
should be applying the same standards as those used by the

circuit court. See Oracular M I waukee, 323 Ws. 2d 682, 1924

(When reviewing a circuit court's order granting or denying a

nmotion for summary judgment, "[wje apply the sane standards as

130 S. . 2485 (2010), positing that the facts in Krupski are
"indi stinguishable from the facts before us today." Majority
op., Y64. To the contrary, in Krupski, there was no dispute as
to whether the subsequently nanmed defendant had received
sufficient notice of the action within the applicable tine
period such that the defendant would not be prejudiced in
mai ntai ning a defense on the nmerits. |Indeed, the district court
made a specific finding that the subsequently named defendant
had notice of the conplaint wwthin the tine period set forth by
Federal Rule of CGivil Procedure 4(n), and the defendant did not
challenge that finding. [|d. at 2492, 2497.

12
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those used by the circuit court."). Circuit courts are called
upon to decide notions for summary judgnent on a daily basis. |
refuse to inpose the role of advocate upon the circuit court
when genui ne issues of material fact were not properly set forth
by the parti es.

1104 For the foregoing reasons, | respectfully concur in
part and dissent in part.

105 I am authorized to state that Justices N PATRI CK
CROOKS and M CHAEL J. GABLEMAN join this concurrence/ di ssent.

13



No. 2009AP828. akz



	Text2
	Text9
	Text10
	Text11
	CaseNumber
	AddtlCap
	Backspace

		2014-09-15T18:17:55-0500
	CCAP




