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No. 2009AP1021
(L.C. No. 2008CV1122)

STATE OF W SCONSI N : I N SUPREME COURT

Estate of Janmes F. Sheppard, by its Co-Personal
Representative, Mchael E. MNMorrow,

Pl ai nti ff- Appel | ant, FI LED

V.
MAY 4, 2010
Jessica Schleis, Janes Schleis, Mary Jo Schleis
and XYZ Financial Institutions, David R Schanker
Clerk of Supreme Court

Def endant s- Respondent s.

APPEAL from an order and judgnent of the Circuit Court for

Washi ngton County, Patrick J. Faragher, Judge. Affirned.

11 SH RLEY S. ABRAHANMSON, C. J. This is an appeal of an
order and judgnent fromthe Circuit Court of Washington County,
Patrick J. Faragher, Judge. This court granted the Estate's
petition to bypass the court of appeals pursuant to Ws. Stat.

§§ 808. 05 and 809. 60 (2007-08)."*

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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12 Jessica Schleis was nanmed as the recipient of two
accounts, one a "Payable on Death" (P.QO D.) account, the other a
"Transfer on Death" (T.O D.) account, totaling over $3 mllion
in the nane of James F. Sheppard, the decedent. For ease of
di scussion, we will refer to both accounts as P.O. D. accounts.?

13 This action was brought by the Estate of Janes F.
Sheppard, deceased, against the defendants, Jessica Schleis (the
named recipient of the two accounts); her parents, Janes Schleis
and Mary Jo Schleis (who signed an agreenment with the Estate
stating that "required estate taxes" would be paid out of the
accounts); and XYZ Financi al I nstitutions (nanmed under
Wsconsin's Fictitious Nane Statute, Ws. Stat. § 807.12, as the
institutions that currently have on deposit the funds from the
two P.O D. accounts). The Estate seeks reinbursement fromthese
defendants of the federal and state estate taxes generated by
the P.O D. accounts

14 The «circuit court granted summary judgnent to the
defendants, holding that "the obligation to pay estate and
inheritance taxes rests on the estate and the personal
representative, not the defendants.” As to the Wsconsin estate

tax, the circuit court concluded that Firstar Trust Conpany V.

First National Bank of Kenosha, 197 Ws. 2d 484, 541 N. W2d 467

(1995), "deals with the issue conpletely” and that the Estate's

claimthat the defendants were obligated to pay a portion of the

2 The two types of accounts are, for purposes of the instant
case, substantially simlar. See Ws. Stat. 88 705.03(2),
705. 26.
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W sconsin estate tax generated by the P.O D. accounts is not
mai nt ai nabl e under state |aw The circuit court also rejected
the Estate's claim for apportionnent of estate taxes because no
W sconsin apportionnent statute exists and the court declined to
create a comon-law equitable apportionnment rule. As to the
Estate Tax Wt hhol ding Agreenent signed by Mary Jo Schleis and
Janmes Schleis and the Estate for the "required estate taxes" to
be paid from the P.O D. accounts, the circuit court concluded
that "the so called agreenent does not provide a cognizable
remedy," because "there is no federal or state wthholding
procedure” for P.O D. accounts

15 On appeal from the judgnment and order of the circuit
court, this court nust address four issues: (1) Wien a decedent
dies leaving no will, nust a recipient of a P.OD account
reinburse the Estate for a portion of the federal estate taxes
attributable to a P.OD. account? (2) When a decedent dies
leaving no will, must a recipient of a P.O D. account reinburse
the Estate for a portion of the Wsconsin estate taxes
attributable to a P.OD. account? (3) Wien a decedent dies
leaving no will and no Wsconsin statute directs apportionnent
of estate taxes, does the court apply a comon-law |imted
equi tabl e apportionnment rule requiring a recipient of a P.QOD.
account to reinburse the Estate for a portion of the federal and
state estate taxes attributable to a P.O D. account? (4) Does
an agreenent signed by parents of a mnor recipient of a P.QOD.

account inpose liability on the parents or the mnor to
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reinburse the Estate for a portion of the federal and state
estate taxes attributable to a P. O D. account?

16 We conclude that paynent of the federal estate tax is
to be made by the Estate under 26 U.S.C. § 2002 (2006),3 which
provides that an estate pays the estate tax on nonprobate
property. The P.O D. accounts at issue do not fall within 26
U S. C 88 2207B and 2036 or any other exception to the genera
rule that an estate pays the federal estate tax generated by
nonprobate assets.* W further conclude that the Estate nust pay
the Wsconsin estate taxes generated by the P.OQ D. accounts. In
Wsconsin the court has applied the burden-on-the-residue rule
for state estate taxes unless the testator directs otherw se
The court declines to establish a comon-law equitable
apportionment rule. Furthernore, the agreenent signed by Mary
Jo and Janmes Schleis, parents of Jessica Schleis, to retain 50%
of all suns payable on the P.O D. accounts "for the purpose of
paying required estate taxes" is not enforceable against the
Schl ei ses. Accordingly, we affirm the order and judgnent in

favor of the defendants.

3 All subsequent references to the United States Code are to
the 2006 official version unless otherw se indicated.

* Probate assets are those transferred by testate or
i ntestate succession; nonprobate assets are those transferred
outside of probate, such as life insurance proceeds or jointly

hel d property. For a summary of and illustrations of probate
and nonprobate assets, see Katherine W Lanbert, Death in
W sconsi n: A Legal Practitioner's Qui de to Post nort em

Adm ni stration, 811.1 (9th ed. 2008).

4
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|
17 For the purposes of this appeal, the facts are not in
di spute.?® Janes F. Sheppard, the decedent, established two
payabl e on death (P.O. D.) accounts prior to his death. Sheppard

desi gnated his goddaughter, Jessica Schleis, as the recipient of

these two P.O D. accounts on his death. Janes Sheppard died
without a will on July 2, 2007, wth a total estate valued at
approximately $12 nillion. The P.O D. accounts designating

Jessica Schleis as the recipient were worth approxinmately $3.8
mllion at the time of Sheppard's death.®

18 Jessica Schleis was a mnor, 17 years old, when Janes
Sheppard di ed. Jessica's nother, Mary Jo Schleis, communicated
with the attorney for the Estate on July 19, 2007. The Estate's
attorney, who also represents the Estate before this court,

advised Mary Jo Schleis that federal and Wsconsin estate tax

® The circuit court observed that this matter "is not fact-
intensive. Although there are likely differences of opinion as
to facts, none of them wuld seemto be naterial to any issue of
| aw before the Court. There is no genuine issue as to any
material fact."

The circuit court also adopted the Estate's "statenent of
the true controversy: 'The ultinmate question in this case is the
extent to which the Schleis famly collectively will be required
to pay their proportionate share of both federal and state
estate taxes on two payable on death accounts . n

® The accounts at issue include a "brokerage account"” held
at M Brokerage Services, Inc., which had $1,115,720.44 on
deposit at the tinme of Sheppard's death, and a "Premer Platinum
Checki ng Account" held at Chase Bank, which had $2, 666, 854.59 on
deposit.
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obligations wuld attach to the recipient of the P.OD
accounts.

19 At the suggestion of the Estate's attorney and wth
the advice of their own attorney, Jessica's parents signed, with
Jessica's know edge, an "Estate Tax Wthholding Agreenent,"”
dated Septenber 3, 2007.7 The agreenent provided that 50% of al
suns would remain on deposit in the accounts for the purpose of
paying "required estate taxes." The Estate then supplied the
Schleis famly with information the Estate had regarding the
P.O D. accounts and with two death certificates, and refrained
from taking any action to inpede Jessica Schleis's ability to
wi t hdraw from the accounts.

110 Because Jessica Schleis was a mnor, her parents
petitioned the <circuit court on Septenber 13, 2007, to be
appoi nted her guardi ans.

11 As part of the guardianship proceeding, the circuit
court appointed a guardian ad litem for Jessica Schleis. The
guardian ad litem advised the Estate's attorney that she had
advised the Schleis famly that Jessica Schleis was not
responsi bl e for paynent of federal or state estate taxes because
the P.O D. accounts were not part of the residuum of the probate
estate and that as guardians of Jessica' s estate the Schleises

could renove all funds fromthe P.O D. accounts

" The Schleises' signatures on the agreenent are dated
August 31, 2007.
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12 On Cctober 30, 2007, Mary Jo Schleis and Janmes Schleis
were appointed guardians for Jessica. The Schl eises w thdrew
the entire balance from the P.O D. accounts on Novenber 12,
2007. While guardianship proceedings were ongoing, t he
Schl ei ses retained a second attorney who on Novenber 26, 2007
advised the Estate's attorney that she believed the Estate Tax
Wt hhol ding Agreenent was not binding on her clients, Mry Jo
and James Schl ei s.

113 On January 17, 2008, the Estate's counsel advised
counsel for the Schleises that the Estate maintained the
position that Mary Jo Schleis, Janmes Schleis, and Jessica
Schleis were responsible to pay their share of all federal and
Wsconsin estate taxes and that their obligation was joint and
several . The Estate brought this suit seeking reinbursenent of
estate taxes from Mary Jo Schleis, Janes Schleis, and Jessica
Schl ei s.

14 Jessica Schleis reached the age of majority on
February 18, 2008.

I

115 In reviewwng a circuit court's decision granting
summary judgnent, this court applies the sanme nethodol ogy as the
circuit court.® Under Ws. Stat. § 802.08(2), sunmmary judgment
must be entered "if the pleadings, depositions, answers to

interrogatories, and admssions on file, together wth the

8 pawl owski v. Am Family Miut. Ins. Co., 2009 W 105, 915,
322 Ws. 2d 21, 777 N.W2d 67.
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affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of |[aw "

11

16 The first issue is whether the Internal Revenue Code
provides the Estate a right to recover a portion of federal
estate taxes from the recipient of a P.OD. account. W begin
wth a brief review of the applicable Internal Revenue Code
provi si ons.

117 First, 26 U S.C. 8§ 2002 states that the executor of a
decedent's estate shall pay federal estate taxes inposed by 26
US C 88 2001 et seq., whether the taxes are attributable to
probate or nonprobate property. Section 2002 sinply states,
"The tax inposed by this chapter shall be paid by the executor.”
Section 20.2002-1 of the Regul ations el aborates to explain that
an executor's or admnistrator's duty to pay federal estate tax
applies to the "entire tax, regardless of the fact that the
gross estate consists in part of property which does not cone
W thin possession of the executor or admnistrator. . . . " 26
C.F.R 8 20.2002-1 (2009). Thus the probate estate (the portion
of the estate within the executor's possession) pays all of the
federal estate taxes even if a portion of the total tax is
generated by property that has passed to a recipient through a
nonprobate transfer (such as a P.O D. account) and did not cone
under the executor's control or possession.

118 Four federal statutory provisions, 26 U S.C. 88 2206-
2207B, set forth exceptions to the general rule of 26 U S. C

8
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8§ 2002 that the probate estate pays the federal estate tax.
These four exceptions permt the estate to seek reinbursenent
for a portion of the federal estate taxes paid from a recipient
of a nonprobate asset. The four exceptions are as foll ows:

Section 2206 Li fe I nsurance Beneficiaries.

Section 2207 Liability of recipient of property over
whi ch decedent had power of
appoi nt nent .

Section 2207A Ri ght of recovery in the case of
certain marital deduction property.

Section 2207B Ri ght of recovery where decedent
retained interest.

119 The Estate argues that the |ast exception, 26 US. C
§ 2207B, applies in the present case. Section 2207B states that
if the value of property is included in the gross estate on
which estate tax has been paid, by reason of 26 U S C 8§ 2036,
then the decedent's estate has a right of recovery from the
person receiving the property equal to the sanme ratio that the
value of the property bears to the taxable estate. Section

2207B(a) provides as follows:
Ri ght of recovery where decedent retained interest.
(a) Estate tax.

(1) In general. If any part of the gross estate on
which tax has been paid consists of the value of
property included in the gross estate by reason of [26
US C 8§ 2036] (relating to transfers with retained
life estate), the decedent's estate shall be entitled
to recover from the person receiving the property the
amount which bears the same ratio to the total tax
under this chapter [26 U S.C. 88 2001 et seq.] which
has been paid as—
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(A) the value of such property, bears to

(B) the taxable estate.

(2) Decedent may otherw se direct. Paragraph (1)
shall not apply with respect to any property to the
extent that the decedent in his will (or a revocable

trust) specifically indicates an intent to waive any
right of recovery under this subchapter with respect
to such property.

120 To determne whether the Estate has a right of
recovery under 8 2207B, we nust therefore exam ne whether the
value of the P.O D. accounts at issue was included in Janes
Sheppard's gross estate pursuant to 26 U S.C. 8§ 2036. Only if
the P.OD. accounts were included in the gross estate pursuant
to 8 2036 does § 2207B apply, giving the Estate a right to seek
rei mbursenment from Jessica Schleis for a portion of the estate
t axes.

21 Section 2036 governs transfers made during a
decedent's lifetinme in which a decedent retained the right to
income from the property or the right to determne who shall
receive the property or incone from the property. Section

2036(a) provides as foll ows:
Transfers with retained |life estate

(a) Ceneral Rule. The value of the gross estate shall
i nclude the value of all property to the extent of any
interest therein of which the decedent has at any tine
made a transfer (except in the case of a bona fide
sale for an adequate and full consideration in nobney
or noney's worth), by trust or otherw se, under which
he has retained for his life or for any period not
ascertainable without reference to his death or for
any period which does not in fact end before his
deat h—

10
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(1) the possession or enjoynent of, or the
right to the inconme from the property, or

(2) t he right, ei t her al one or in
conjunction with any person, to designate the
persons who shall possess or enjoy the property
or the income therefrom

22 Section 2036 applies where a decedent nmakes "a
transfer” by trust or otherwise during his life retaining for
his life, or any period not ascertainable w thout reference to
his death, the income or the right to designate the persons who
shal | possess or enjoy the property or the inconme. Section 2036
operates to inpose a portion of the federal estate tax on
property that a decedent transferred during his or her life but
in which the decedent retained an econom c benefit until his

deat h. See Helvering v. Bullard, 303 U S 297, 300 (1938);

Hassett v. Welch, 303 U S. 303, 310-12 (1938).

123 To determ ne whether the P.O D. accounts at issue are
included in the gross estate under 26 U S. C 8 2036, we nust
determ ne whet her the decedent nmade "a transfer™ during his life
by creating the P. O.D. accounts.

24 Under Wsconsin law governing P.O D. accounts, the
creation of a P.OD. account does not anmount to a transfer of
property by the decedent to the recipient during the decedent's
life. Wen a depositor opens a P.O D. account, he or she nanes

a recipient who is to receive the property in the account at the

11
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time of the depositor's death.® The depositor is not required to
notify the recipient when the account is opened or when the
recipient is naned. Ws. Stat. 8§ 705.26. Prior to the
depositor's death, the depositor maintains control over the
princi pal and incone of the accounts and can change the P.QO D.
recipient at any tinme. The depositor can renove all the assets
froma P.OD. account and close the account at any tine before
his or her death, wthout notifying the P.O D. recipient. The
recipient has a right to the account only if the account exists
at the death of the depositor and the recipient survives the
deposi tor.

125 Section 2036 applies to a transfer with a retained
life estate. A property interest nust be transferred during the
owner's lifetinme in order for a life estate to be retained. The
P. O D. account does not constitute such a transfer. During his
or her lifetinme the depositor is the owner of the P.O D. account
and controls the incone, the principal, and the right to decide
who gets the property at the depositor's death. Wth a P.OD.

account the depositor remains the owner during his or her life,

transfers nothing during his or her life, and retains total

® The legislature has authorized Wsconsin financial
institutions to offer P.OD. accounts to their custoners. See
W s. St at . 88 705.01(8)-(9), 705. 03(2). W sconsin Stat.

§ 705.03(2) specifies that "[a] P.OD. account belongs to the
original payee during the original payee's lifetime and not to
the P.OD. beneficiary or beneficiaries." Wth respect to
T.O0D. accounts, Ws. Stat. § 705.26 provides that "[t]he
designation of a TOD beneficiary on a registration in
beneficiary form does not affect ownership until the owner's
death. "

12
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interest in the property during his or her life. The depositor
continues to control the principal and the inconme and could
cl ose the account or change the recipient at any tinme wthout
even notifying the recipient of a change or the existence of the
account. The depositor did not transfer any ownership rights or
any rights to incone during his life.

126 The recipient of a P.O D. account does not possess a
remai nder interest. The recipient has only the potential
expectancy of receiving the proceeds if the depositor nakes no
change in the nature of the account or in namng the recipient
of the account and the naned recipient survives the depositor
There is no transfer to the recipient involved in the creation
of a P.OD. account during the decedent's lifetine as required
by 26 U.S.C § 2036.

27 The Estate argues for a broad definition of "a
transfer"” under 26 U S.C 8§ 2036 to include the creation of a
P.O. D. account.' The Estate argues that the ownership right the
decedent relinquished was the right to include the P.OD.
accounts in his probate estate. This argunment would create an

overly broad definition of a transfer. The Estate's definition

10 The Estate suggests that Doerr v. United States, 819 F.2d
162, 164 (7th Cr. 1987), provides a definition of "transfer"
that would enconpass creating and namng the recipients of
P.O. D. accounts. Doerr, a gift tax case, held that "when a
person bestows an econom c benefit upon another individual by
gratuitously releasing a valuable right as against that
i ndividual, the release of that right constitutes a 'transfer of
property by gift.'" Doerr, 819 F.2d at 164. Here, it cannot be
said that when the decedent created the P.QO D. accounts he
rel eased any val uabl e right.

13
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woul d appear to require that virtually all nonprobate assets be
i ncl uded under 26 U.S.C. § 2036.

128 Arguing that such a transfer does take place, the
Estate relies on an Indiana court of appeals case, Burke .
Cleland, 702 N E.2d 1078 (Ind. Ct. App. 1998). The Celand case
is not helpful to our analysis. Cleland turns on the |anguage
of the instrunments used by a testator to transfer property to
beneficiaries. The Indiana court did not analyze 26 U S. C
8§ 2036. It sinply stated that an inter vivos trust was included
in the gross estate under § 2036.

129 In deland, the testator's wll and an inter vivos
trust each contained a clause directing the paynent of federal
estate taxes, and the two clauses were conflicting. The
beneficiaries under the inter vivos trust (executed after the
will) and the will were different. Conflict arose about who
shoul d pay the federal estate taxes generated by the property in
the inter vivos trust.

30 The Indiana court of appeals held that the |ast
instrument in tinme, the inter vivos trust, would control when
there was an unanbiguous tax provision in both a will and an
inter vivos trust. The inter vivos trust instrunent provided
that upon request of the testator's personal representative, the
trustee would pay all federal and state death taxes. The
Indiana court held that this pay-all-taxes clause rebutted
I ndi ana' s presunption of apportionnent. Accordingly, the inter

vivos trust was responsible for the federal estate tax.

14
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131 The analysis in Celand, where a specific provision by
the testator provided for paynent of taxes by the trust, does
not apply to the present intestate case. The general rule that
the residual estate pays the estate tax is not displaced by any
instructions of the decedent.

132 The Estate relies on other cases holding that the
decedent had nmade a transfer for purposes of 26 U S.C. § 2036.

For exanpl e, the Estate refers to Estate of Mrton .

Comm ssi oner of Internal Revenue, 12 TC 380 (1949), in which the

el ection of a settlement option by a surviving spouse under the

terms of a life insurance contract was determned to be a
transfer during her lifetime that brought the proceeds wthin
her gross estate at the time of her death. The spouse was

entitled to the proceeds of the policy but elected to |eave the
proceeds with the insurer, receiving income with a right to
i nvade the remainder, and namng a recipient who would receive
the noney on her death. The issue was whether the proceeds were
included in the gross estate of the spouse even though she had
not elected to receive the lunp sum during her lifetine. The
court considered that the spouse had nade a transfer of the
assets.

133 Another exanple provided by the Estate is when a
decedent set up a bank account in his nane as a trustee for
specified recipients, sonetines called a savings account trust

(or "Totten Trust"). Estate of Sulovich v. Conmir of |Internal

Revenue, 587 F.2d 845 (6th G r. 1978). The decedent gave the
passbook to the parent of the recipients and authorized the

15
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wi t hdrawal of funds. Under banking rules, the decedent retained
full inconme and remainder rights to the account. The issue was
whet her the funds should be included in the decedent's gross
estate, not the applicability of 8§ 2207B for apportionnent of
estate taxes. The court held that the decedent had not
conpleted a gift of the assets, but that the decedent had nade a
transfer of the assets under either 26 U S. C 8§ 2036 or § 2038,
and that the assets were therefore included in the gross
estate. ™

134 These fact patterns are different from the P.QOD.
accounts where the accounts remained titled in the decedent's
sol e and individual nane. The cases relied upon by the Estate
are inapposite.

135 We conclude that creation of the P.O D. accounts did
not fall wthin the neaning of a transfer under 26 U S. C
8§ 2036, and therefore the estate does not have a right to
recover under 26 U S.C. § 2207B. Because 88 2207B and 2036 do
not apply, the general rule of 26 U S C 8§ 2002 applies: the
residual estate pays the federal estate taxes on the P.QOD.
accounts. The P.O D. accounts are therefore not required to pay

any portion of the federal estate taxes.

11 See also Estate of Bowgren v. Commr of Internal Revenue,
105 F.3d 1156, 1160 (7th Cir. 1997) (decedent created an
II'linois land trust retaining interests during life; property
included in gross estate under either 26 US.C. 8§ 2036 or
§ 2038).

16
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|V
136 Next, we turn to whether a recipient of a P.OD
account nust reinburse an Estate for a portion of the Wsconsin
estate taxes attributable to the P.O D. account when a decedent
dies with no wll. The answer is No.

137 We agree with the circuit court that Firstar Trust Co.

V. Fi r st Nat i onal Bank of Kenosha, 197 Ws. 2d 484, 541

N. W2d 467 (1995), controls. Under Firstar Trust, the residue

of the estate pays the Wsconsin estate taxes attributable to
nonprobate property in the absence of clear directions fromthe
testator providing otherw se.

138 The Estate does not separately brief the issue of
liability for the Wsconsin estate tax. W conclude that under

Firstar Trust, the Estate's claim against the Schleises for a

portion of the state estate tax cannot be nmaintained under
W sconsin | aw.
\

139 The third issue is whether a comon-law rule of
limted equitable apportionnent exists, requiring a recipient of
P.OD. accounts to reinburse an estate for a portion of the
federal and state estate taxes attributable to the P.OD
accounts when a decedent dies leaving no wll.

40 GCenerally, if a decedent does not specify who pays
federal or state estate taxes or does not do so effectively,

state law will determ ne how to apportion the paynent of federal

17
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and state estate taxes anong the various beneficiaries.??

Several states have enacted statutes that determine which
beneficiaries wll pay federal and state estate taxes. Many
states' statutes require recipients of nonprobate assets to pay
their pro rata share of the federal and state estate taxes.
State courts have also created equitable apportionnent renedies
t hat acconplish the sanme result as an apportionment statute.

41 Wsconsin does not have an apportionnment statute that
directs the apportionnment of federal or state estate taxes anong
various beneficiaries when a wll or trust does not provide
di rection.

42 1n response to the Estate's request that the circuit
court adopt an apportionnment rule, the circuit court declared
that "[t]here is no basis either statutorily or in the case |aw
which would give the Court the confidence to create a renedy.
More inportantly, that is the province of the Suprenme Court, not
this Grcuit Court especially under these facts. The [ Estate]
is asking the Court to stand the system on its head. It is the
probate estate that pays the estate and inheritance taxes. To
suggest that this obligation should be distributed to P.OD. and
simlar accounts would have a serious negative inpact on the
admnistration of probate, generally; there would be tax

obligations flow ng outside of the classic probate process."”

2 Rljggs v. Del Drago, 317 U.S. 95 97-99 (1942) (the
I nternal Revenue Code allocates the federal estate tax burden in
certain circunstances; state law generally controls the thrust
of the federal estate tax liability).

18
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143 We examine three Wsconsin cases that discuss an

equi tabl e apportionnment rule: WIIl of Uhlein, 264 Ws. 362, 59

N.W2d 641 (1953); Estate of Joas, 16 Ws. 2d 489, 114

N.W2d 831 (1962); and Firstar Trust Co. v. First National Bank

of Kenosha, 197 Ws. 2d 484, 541 N W2d 467 (1995). None of the

cases adopts or applies an equitable apportionnent of estate
t axes.

44 In Uhlein, the widow of the decedent chose to take
her statutory one-third share of the estate rather than to take
her share under the wll. The wi dow cl ai mred her statutory one-
third share was to be calculated before federal estate taxes
wer e paid. The effect of the wdows claim was to shift the
burden of the federal estate tax to the remainder of the estate,
maki ng her share of the estate |arger.

145 The U hlein court likened the federal estate tax to
debts and expenses of admnistration that are to be paid by the
residue before <calculating the wdows share. The court
rejected equitable apportionment of the federal estate tax as
"unwarranted judicial |egislation.™ U hlein, 264 Ws. at 376.

The court stated that "[t]his court in WII of Kootz [228

Ws. 306, 280 N W 672 (1938)] rejected the theory that our
court should invoke its equity powers to achieve an
apportionnment of federal estate taxes which would prevent
inequities . . . . W deemthat it would be unwarranted judici al
legislation for this court to attenpt to apportion the inpact of
the federal estate tax . . . . The legislature has the power to
enact an apportionnent of federal estate tax statute providing
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for a different nmethod of bearing the inpact of federal estate
taxes if it should determ ne the sane desirable.” U hlein, 264
Ws. at 374, 376.

146 In Joas, this court considered who should pay the
federal estate and Wsconsin inheritance tax relating to joint
property. The will declared that the estate would pay all taxes
for property that passed under the wll. Because the joint
property was nonprobate property, that is, the property did not
pass to the recipients under the will, the court held that the
will's provision allocating taxes did not apply to the joint
property. The court applied Wsconsin |law, placing the burden
of paying the federal estate tax attributable to the joint
property on the residuum of the probate estate. The court
declined to create an equitable apportionnent rule.?!

147 Finally, in Firstar Trust, the court addressed the

i ssue of whether the residue of the estate or a trust bore the
burden of the portion of the Wsconsin estate tax generated by
the trust property. The court held that the burden of the state
estate tax was to be borne by the decedent's probate estate and
that the estate was not entitled to reinbursenment fromthe trust
for Wsconsin estate taxes paid. The court reviewed and

reaffirmed prior Wsconsin case law, refusing to recognize

13 The Wsconsin inheritance tax was at that tinme a tax on
the right to receive the property unless the decedent nmade sone
other provision in the wll. Because the will's tax clause did
not cover nonprobate property, the inheritance tax was payable
by the surviving joint tenant who received the property. Joas,
16 Ws. 2d at 492.
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equitable apportionnent of Wsconsin estate taxes, stating:
"Al though sonme states have altered the burden-on-the-residue
rule by statutory or judicially-created apportionment rules,
W sconsin is anong the states that have not done so." Firstar
Trust, 197 Ws. 2d at 510. As noted there, "This court has
consistently rejected the notion of judicially legislated estate

tax apportionnment rules.” Firstar Trust, 197 Ws. 2d at 509

n. 15.
148 The Estate argues that WII| of Cudahy, 251 Ws. 116

28 N.W2d 340 (1947), controls to nmake apportionnent of the
estate tax burden applicable to nonprobate property. The Estate
m sinterprets Cudahy.

149 The issue in Cudahy was the interpretation of the
decedent's wll and inter vivos trust. Cudahy involved property
passi ng under an inter vivos trust, the terns of which directed

the trustee to pay all taxes on the trust property. At the sane

time, the decedent's will directed the executors to pay "just
debt s, funer al expenses and all i nheritance, estate and
succession taxes." The question was which entity, the trust or

the estate, should pay Wsconsin inheritance taxes generated by
the transfer of the decedent's interest in the trust. The court
concluded that the wll did not manifest the decedent's
intention to provide for the paynent of the taxes attributable
to the beneficiaries of the trust estate, nonprobate property.
The court ruled that the trust should pay the inheritance taxes;

the trust disposed of the property and the trust instrunment nmade
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provision for paynent of taxes thereon. Cudahy, 251 Ws. at
120- 21.

50 The Cudahy court did not hold that nonprobate assets
should pay a share of inheritance taxes attributable to those
assets. Cudahy was an interpretation of the decedent's
intentions expressed in witten docunents, not an adoption of
W sconsin tax apportionnent |aw. Cudahy is not instructive for
t he present case.

151 The Estate asks this court to recognize a comon-I|aw
equi tabl e apportionnent doctrine to prevent injustice to heirs
of Janes Sheppard and to prevent Jessica Schleis from getting a
wi ndf al | . The Estate views the rule of Ilimted equitable
apportionment as pronoting fairness and equality.

152 Wsconsin does not have an apportionnent statute.
Wsconsin case law declines to recognize an equitable
apportionnment rule. The precedent is clear: In the absence of
a statute or a decedent's witten directions, in Wsconsin the
burden of the federal and state estate taxes attributable to
probate and nonprobate assets falls on the residue of the
est at e. The rationale for the "residuary rule" has generally
been that the decedent intended property transferred outside
probate to be free of the usual burdens inposed on the probate

est ate. *

4 1n Estate of Mason, 947 P.2d 886, 889 (Ariz. C. App.
1997) .
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153 The burden of the federal and Wsconsin estate taxes
in the instant case falls on the residue of the estate where the
| aw has placed it. | f apportionnment is to be the policy of the
state, then the state |egislature should adopt it.

VI

154 The final issue relates to the Estate Tax Wthhol di ng
Agreenment signed by Miry Jo Schleis, James Schleis, and the
Est at e. The Schleises agreed that 50% of the balance of the
P.O D. accounts would remain on deposit "for the purpose of

paying required estate taxes" (enphasis added). The Agreenent

further provides that "[i]n the event excess suns have been
withheld, these nonies wll be distributed within 30 days
followwng the filing of estate tax returns.” The Agreenent does
not state that Jessica Schleis is required to pay a certain
anount or portion of estate taxes. The entire text of the

agreenent reads as foll ows:

The parties agree that 50% or one-half of all payable
on death accounts owned by Janes F. Sheppard at the
time of his death will remain on deposit with the bank
for the purpose of paying required estate taxes.

In the event excess suns have been wthheld, these
monies will be distributed within 30 days follow ng
the filing of estate tax returns.

55 The Estate asks the court to hold that this Agreenent
obligates Jessica Schleis and her parents to pay a portion of
the estate tax, even without determning as a prerequisite that
Jessica owed any estate tax.

156 The circuit court concluded that there is no contract
bi nding Jessica Schleis "and further the so called agreenent
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does not provide a cognizable renedy. There is no federal or
state w thhol ding procedure for such accounts.™

157 The Agreenment refers to "required taxes." The
Schl ei ses have no "required taxes." Because the P.O D. accounts
are not required to pay any estate taxes under federal or
W sconsin estate tax law, the Agreenent creates no obligation to
pay required taxes. This two-sentence docunent cannot be
interpreted to create an independent obligation on the part of
the Schleises to pay a share of estate taxes that neither they
nor their daughter owed.

158 Furthernore, Jessica did not sign the agreenent and is
not a party to it. The docunent does not suggest that Mary Jo
Schl eis and James Schleis are signing in any capacity other than
personally for thensel ves. No guardian had been appointed for
Jessica, who was a mnor when the Agreenent was signed. Jessica
is not liable for the taxes, and a guardian would not be
authorized to make a gift of the taxes to the Estate wthout
express court approval. Ws. Stat. 8§ 54.20(2)(a).

159 The Estate argues the Agreenent is binding because
Jessica did not disavow it. No agreenent was namde on Jessica's
behal f, so there was nothing for her to disavow Furt hernore
Jessica's guardian ad litem did advise the Estate of the intent
to di savow any purported agreenent. By letter dated October 10,
2007, Jessica's guardian ad litem advised the Estate that under
Wsconsin law, "the estate taxes would be paid out of the
residue of M. Sheppard' s estate,” and that "M. & Ms. Schleis
cannot enter a contract regarding their daughter's noney."
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Jessica's position has been consistent: she is entitled to all
the proceeds of the P.O D. accounts and has no obligation to pay
the estate taxes.

60 The Estate clains the result is unjust and unfair and
i nposes an undue burden on Janes Sheppard's heirs who take
through the probate estate. Federal and state |aw have
determined where the tax Iliabilities fall. There is no
equitable basis to inpose a constructive trust as a nmatter of
| aw. Janes Sheppard could have directed a different result but
he did not.

61 In sum for the reasons we set forth, we conclude that
paynment of the federal estate tax is the burden of the Estate
under 26 U.S.C. 8§ 2002, which provides that an estate pays the
estate tax on nonprobate property. The P.O D. accounts at issue
do not fall wunder 26 U S. C 88 2207B and 2036 or any other
exception to the general rule that an estate pays the federa
estate tax generated by nonprobate assets. W further conclude
that the Estate nmust pay the Wsconsin estate taxes generated by
the P.O D. accounts. In Wsconsin, the court has applied the
burden-on-the-residue rule for state estate taxes unless a
testator directs otherw se. The court declines to establish a
comon-|law equitable apportionnent rule. Furthernore, the
agreenent signed by Mary Jo and Janes Schleis, parents of
Jessica Schleis, to retain 50% of all sunms payable on the P.QO D
accounts "for the purpose of paying required estate taxes" is

not enforceabl e agai nst the Schl ei ses.
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162 Accordingly, we affirm the circuit court's order and
judgment in favor of the defendants.
By the Court.—Fhe order and judgment of the circuit court

are affirnmed.
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