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vol ume of the official reports.

No. 2009AP1351-CR
(L.C. No. 2007CF30)

STATE OF W SCONSI N ) I N SUPREME COURT

State of W sconsin,

Pl ai nti f f - Respondent , FI LED

V.

JUL 19, 2011
Gregg B. Kandut sch,

A. John Voel ker

L Acting Cerk of Supreme
Def endant - Appel | ant - Petiti oner. Cour t

REVI EW of a decision of the Court of Appeals. Affirned.

M1 DAVID T. PRGOSSER, J. This is a review of an
unpubl i shed decision of the court of appeals,' affirmng a
judgment of conviction? for operating a notor vehicle while under
the influence of an intoxicant, fifth and subsequent offense, in

violation of Ws. Stat. § 346.63(1)(a) (2007-08).3

! State v. Kandutsch, No. 2009AP1351-CR, unpublished slip
op. (Ws. C. App. Cct. 5, 2010).

2 Marathon County GCircuit Court Judge Patrick M Brady
presi ded.

3 All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.
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12 The interesting feature of this case is that the
defendant's conviction rests entirely on circunstantial evidence
because no witness saw him operating a nmotor vehicle or even
sitting in a notor vehicle. The evidence that G egg Kandutsch
(Kandut sch) was operating a notor vehicle after heavily drinking
is based in large part upon inference froma report generated by
an electronic nonitoring device (EMD) that Kandutsch was
wear i ng. The report showed that Kandutsch left a house in R b
Mountain at 10:03 p.m That house is approximately a 15 mnute
drive away from a house in Wausau where he was arrested at 10:23
p.m, heavily intoxicated.

13 Focusing on this tineframe, the State asked a Marathon
County jury to draw the inference that Kandutsch drove from one
pl ace to the other under the influence of an intoxicant.

14 Kandut sch admts driving but he clains the driving
occurred earlier in the eveni ng—before he began dri nking. He
chal l enges both the accuracy and admissibility of conputer
generated reports derived from the EMD. In this review, he
presents two issues:

(A) Dd the circuit court err by admtting a conputer-
generated report from the defendant's EMD w thout requiring
expert testinony to establish that the EMD produced accurate and
reliable tinme-based reports?

(B) Dd the circuit court erroneously determne that the
el ectronic nonitoring report fit within the exception to the
hearsay rule for records of regularly conducted activity?

15 W concl ude the foll ow ng:

2
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(A) Neither the EMD itself nor the report derived fromit
is so "unusually conplex or esoteric" that expert testinony was
required to lay a foundation for the adm ssion of the report as
evi dence. The testinony of two Departnment of Corrections (DOC)
agents was sufficient in this case to provide a foundation for
the report's accuracy and reliability.

(B) A conputer-generated report is not hearsay when it is
the result of an automated process free from human input or
i ntervention. Al though the EMD report was not hearsay, it was
subject to the authentication requirements of Ws. Stat.
8 909.015(9). The report was properly authenticated through the
testimony of the two DOC agents.

| . BACKGROUND AND PROCEDURAL HI STORY

16 At 10:23 p.m on June 19, 2006, several Cty of Wausau
police officers and two Marathon County deputies responded to a
911 call from Kandutsch's estranged wife that soneone was trying
to break into her honme. \When the officers arrived on the scene,
they discovered Kandutsch inside the hone, having sustained
serious injuries frombreaking a glass door.

17 Kandutsch was transported to the hospital for
treatment of his injuries, and a blood draw there revealed a
bl ood al cohol content of .23 percent. At the hospital, he was
pl aced under arrest for operating while intoxicated. The police
concl uded that Kandutsch had driven a vehicle while intoxicated
because, when asked how Kandutsch arrived at her hone,

Kandutsch's wife explained that he would have driven a green
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van, and later she identified the vehicle parked in a nearby
| ot.

18 Kandut sch was subsequently charged wth operating a
nmotor vehicle on a highway while under the influence of an
intoxicant, fifth and subsequent offense, contrary to Ws. Stat.
88 346.63(1)(a), 346.65(2)(cm5., and 939.50(3)(h).*

E At trial, the disputed issue concerned whether
Kandut sch operated the vehicle before or after he consuned
al cohol . At the tinme of the incident, Kandutsch was supervised
by an electronic nonitoring system through the DOC. The State
relied on a conputer report generated by the EMD that purported
to show when Kandutsch was in and out of range of a nonitor in
Rib Muntain on the day in question to establish a tinmefranme
showi ng that Kandutsch nust have been intoxicated at the tinme he
drove to his wife's hone.

10 The report included a notation show ng that Kandutsch
was "out of range" at 22:03, or 10:03 p.m, on June 19, 2006
The di stance between Kandutsch's nother's honme, in R b Muntain,
to his wfe's honme, in Wausau, was approximtely a 15-mnute
drive. The 911 call from Kandutsch's wfe was received at 10: 23
p.m on the night in question. Because Kandutsch was highly

intoxicated at the time the officers arrived on the scene,

4 Kandutsch was also charged with crininal trespass with a
donestic abuse enhancer and crimnal danmage, contrary to Ws.

Stat. 88 943.14 and 968.075(1)(a). After a mstrial and an
interlocutory appeal, Kandutsch pleaded no contest to these
charges and was convicted. He does not appeal t hese

convi cti ons.
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shortly after the 911 call, the State theorized that Kandutsch
nmust have been intoxicated before he left his nother's home and
began dri vi ng.

111 The theory of Kandutsch's defense, on the other hand
was that he did not beconme intoxicated until after he had driven
to his wfe' s hone. He testified at trial that he left his
nmother's hone a little after 9:00 p.m, arriving at his wfe's
home around 9:35 p.m When he initially knocked on his wife's
door, no one answered, so he proceeded to walk to a tavern
call ed the Cop Shop about three bl ocks away.

12 Kandutsch further testified that, once at the bar, he
consurmed $20.00 worth of Southern Confort whiskey |iqueur and a
pitcher of beer. After consum ng the al cohol, he wal ked back to
his wife's hone, and it was at that point the break-in occurred.
Kandutsch testified that, although he was in fact out of range
at 10:03 p.m, the EMD report was inaccurate, because he had
actually left his nother's honme at 9:10 p.m He did, however,
concede on cross examnation that the other tines listed on the
report showing when he went in or out of range were al
accurate.

113 In laying the foundation for the EMD report to be
admtted into evidence, Kandutsch's probation agent, Any
Kl ar kowski (Kl arkowski), described the program as a system
consisting of a hone nonitoring unit and a radio frequency
device, wusually attached to the person's ankle. Kl ar kowski

testified that the nonitoring unit has a range of about 150 feet
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and is connected by tel ephone to an electronic nonitoring center
staffed by the DOC.
114 Kl arkowski also testified in detail about how an EM

is set up and verifi ed.

Q VWat systens are in place to verify that this
monitoring unit and the RF [radio frequency device]
are working properly beginning with installation, how
can you ensure they're working properly?

A When an individual initially is hooked up on the
El ectronic Mnitoring Program. . . I'm going to call
the nonitoring center and personally speak with an
agent there and verify that the RF has been properly
placed on the individual's ankle . . . I'm also going
to verify that this home nonitoring unit was properly
installed and that there are no issues, which is
cal l ed a good hookup.

I'"'m also going to receive a fax from the hone
monitoring unit directly to ny office indicating both
of those things, that there was a closed strap on the
RF, and that the home nonitoring unit was properly
installed and there are no issues.”

115 Kl arkowski explained that any novenent by the radio
frequency device in and out of the nonitoring unit's range is

noted on conputer-generated reports at the DOC nonitoring center

® Kl arkowski testified that the EMD assigned to Kandutsch
was installed on April 11, 2006, and that she received a fax
confirmng its proper installation and functioning the same day.
Kl ar kowski further testified that the unit was working properly
the day before the incident in question, on June 18, 2006. She
testified that the nonitoring center sent out several "hello"
signals to Kandutsch's device, but the telephone I|ine was
reported busy. A warrant did not issue, however, because the
DOC and the nonitoring center were aware that Kandutsch was in
jail at the tinme, from June 15 to June 18, 2006. Her testinony
was not fully developed on this subject because the circuit
court had previously ordered that the subject of Kandutsch's
probati on was not to be introduced before the jury.
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in Mdison. Wen asked about the systemis reliability,
Kl ar kowski testified that electronic nonitoring is commonly used
t hroughout the state, and that she had never had any problens
with its functioning. The system is designed to keep working
despite power outages or attenpts to renove the ankle bracelet.
Kl ar kowski had been enployed by the DOC for five years and had
personal |y supervised 30-35 individuals through the electronic
nmonitoring system She testified that not only had she never
had any problens with a unit herself, but also had never heard
of a unit generating a fal se report.

116 Kl arkowski's DOC supervisor, Agent Mchael WIIlians
(Wllians), also testified at trial. He explained that the
el ectronic nonitoring system is a routine supervision tool and
that he has used it for 20 years.® In that time, he had never
heard of a faulty unit or report during his enployment with the
DQOC. Wllianms further testified that the particular EMD unit
used to supervise Kandutsch had been reissued to supervise
anot her individual in Ashland County.

117 After the testinony by Klarkowski and WIlianms, the

State noved to introduce into evidence the ENMD report from

® Electronic nonitoring was the subject of a conprehensive
report prepared by the Legislative Reference Bureau as early as
1988. Electronically Mnitored Honme Confinenent: A New
Alternative to |Inprisonnent, Legislative Reference Bureau
Informational Bulletin 88-1B-6, Decenber 1988. W sconsi n began
using electronic nonitoring in April 1987 as part of a federally
funded pilot program designed to evaluate intensive supervision
of offenders, id., and electronic nonitoring has been used by
the DOC continually since that tine.
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Kandutsch's wunit the night of June 19. The summary reports
i ndi cated Kandutsch's RF transmtter went out of range at 10:03
p. m Kandut sch objected to the summary reports, arguing that
the State supplied an insufficient foundation for them and that
they were inadm ssible hearsay. The circuit court admtted the
exhibits after concluding they were properly authenticated and
generated in the ordinary course of business as an exception to
the hearsay rule. At the conclusion of trial, a jury convicted
Kandut sch of driving while under the influence of alcohol, fifth
and subsequent offense.

118 On appeal, Kandutsch argued that the <circuit court
erred by admtting the summary reports w thout any correspondi ng
expert testinony establishing the accuracy and reliability of
the electronic nonitoring system The court of appeals held
that the systemis operation is not so "unusually conplex or
esoteric" as to demand the assistance of expert testinony.
Kandut sch, No. 2009AP1351-CR, ¢{10. The court further held that
the report was not hearsay because it was not made by a human
declarant. 1d., 91.

119 Because the report was not hearsay, the authentication
requirenent was satisfied by the proponent presenting proof
sufficient to support a finding by the court that "the matter in
question is what its proponent clains." Ws. Stat. § 909.01.
The court of appeals held that the State presented sufficient
evidence to authenticate the report, because Agents Kl arkowski
and Wllians testified that the DOC has used the program since
1987, relies on it to supervise about 2,000 people on any given

8
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day, and has never experienced a nalfunction. Kandut sch, No.
2009AP1351-CR, 912. The court of appeals also noted that there
was testinmony that the DOC takes neasures to verify the EMD s
successful set-up and continual functioning. Id., 91113-14.
Kl ar kowski also testified to the reliability of Kandutsch's
specific EMD. |d., 15.

20 The court of appeals also rejected Kandutsch's
argunment that the evidence presented was wunreliable because
nei t her Kl arkowski nor WIllians were certified in the EMD s use.
Id., f17. The court said his argunent failed because: (1) there
is no certification process for electronic nonitoring;, (2)
certification is not required to use the device; and (3) both
Kl ar kowski and her supervisor had a great anmount of experience
with the system 1d.

121 Lastly, Kandutsch argued that the summary reports were
i nadm ssi bl e hearsay. Id., 918. The court of appeals held,
however, that hearsay under Ws. Stat. 8§ 908.01(1)-(3) can cone

only from a "person,"” and the report was nerely an automated

process free of human intervention. Id., 9Y18-20. The court of
appeal s consequently affirnmed the circuit court judgnent. Id.
120.

22 Kandutsch petitioned this court for review, which we
granted on January 12, 2011.
1. STANDARD OF REVI EW
123 Whet her expert testinony was required to establish the
accuracy and reliability of the EMD report involves an
evidentiary ruling by the circuit court. The circuit court has

9
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"broad discretion to admt or exclude evidence," and its
decision will be overturned only if there has been an erroneous

exerci se of discretion. State v. Nelis, 2007 W 58, 926, 300

Ws. 2d 415, 733 N.W2d 619 (internal citations and quotations
omtted). We will uphold the circuit court's decision "to admt
or exclude evidence if the circuit court exam ned the relevant
facts, applied a proper | egal st andar d, and, using a
denonstrated rational process, reached a reasonable conclusion.™

Martindale v. Ripp, 2001 W 113, 928, 246 Ws. 2d 67, 629

N.W2d 698 (citing Gassey v. Cont'l Ins. Co., 176 Ws. 2d 587,

608, 500 N.W2d 295 (1993); Loy v. Bunderson, 107 Ws. 2d 400,

414-15, 320 N.w2d 175 (1982)).
24 The adm ssibility of alleged hearsay statenents also

is a discretionary decision. State v. Myo, 2007 W 78, 131,

301 Ws. 2d 642, 734 N W2d 115. Whether the circuit court
enpl oyed the proper legal standard is a question we consider de

novo. Am Famly Mit. Ins. Co. v. Colke, 2009 W 81, 118, 319

Ws. 2d 397, 768 N.W2d 729 (citing Garfoot v. Fireman's Fund

Ins. Co., 228 Ws. 2d 707, 717, 599 N.W2d 411 (Ct. App. 1999)).
[11. ANALYSI S

125 We consider first whether expert testinony was
required to lay the foundation for the EVD report to be properly
introduced into evidence. To this end, we review the
ci rcunstances in which we have adopted or rejected a requirenent
of expert testinony. W also consider the nature of the
electronic nonitoring system and the EMD itself. W next
address whether the report constitutes hearsay.

10
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A Expert Testi nony
26 In Wsconsin, expert testinony is generally adm ssible
in the circuit court's discretion if the witness is qualified to
testify and the testinony would help the trier of fact
understand the evidence or determine a fact at issue.’” Ws.

Stat. § 907.02; see also Wiss v. United Fire & Cas. Co., 197

Ws. 2d 365, 378, 541 N W2d 753 (1995) (citing Kerkman v.

Hontz, 142 Ws. 2d 404, 422-23, 418 N.W2d 795 (1988); State v.
Friedrich, 135 Ws. 2d 1, 15, 398 N W2d 763 (1987)).

27 Courts have long recognized that certain kinds of
evidence are nore difficult than others for jurors to weigh and
conprehend w thout the benefit of expert testinmony. Wiss, 197
Ws. 2d at 378. In such circunstances, a circuit court my
properly grant a party's notion to keep the case from the jury
unl ess such expert testinony is provided. [|d. at 378-709.

128 dCdosing down a trial is not to be taken lightly, which
is why the requirenent of expert testinony is an extraordinary

one. Racine Cnty. v. Oracular M| waukee, Inc., 2010 W 25, {28,

323 Ws. 2d 682, 781 N. W2d 88. A circuit court should take

this "extraordinary step" only when the issues before the jury

" This statenent is consistent with the state of the |aw of
Wsconsin at the time of Kandutsch's trial and the circuit
court's evidentiary rulings at issue in this case. In late
January 2011, the Wsconsin Legislature anmended Ws. Stat.
8§ 907.02 to adopt the Daubert reliability standard enbodied in
Federal Rule of Evidence 702. See Daubert v. Merrell Dow
Pharm, 1Inc., 509 U S 579 (1993). Because we do not find
expert testinony to be required, it is not necessary to consider
the applicability of new y-anended 8 907.02 to the facts of this
case.

11
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are "unusually conplex or esoteric.” Id. (quoting Wite V.
Leeder, 149 Ws. 2d 948, 960, 440 N W2d 557 (1989); see also
Net zel v. State Sand & Gavel Co., 51 Ws. 2d 1, 7, 186 N W2d

258 (1971); Cty of Cedarburg Light & Water Comin, 33

Ws. 2d 560, 567, 148 N.wW2d 13 (1967)). In other words, the
circuit court nust first find that the underlying issue is "not
within the realmof the ordinary experience of mankind." Craner
v. Theda Cark Mem Hosp., 45 Ws. 2d 147, 150, 172 N W2d 427
(1969).

129 In consi deri ng what constitutes t he "ordi nary
experience of mankind'—+.e., the average juror—eourts have not
tailored this standard to the |owest common denom nator
Rat her, courts attenpt to evaluate, on a case-by-case basis,
whet her expert testinony is required because the issue 1is

outside the realm of |ay conprehension. See, e.g., Wite, 149

Ws. 2d at 960. When an issue can be determned "by common
know edge" the circuit court should allow the issue to go to a
jury wthout first requiring expert testinony. Cranmer, 45
Ws. 2d at 154.

130 Even in the context of issues involving nedical care,
this court has not always required expert testinony. For

exanple, in Kujawski v. Arbor View Health Care Cr., 139

Ws. 2d 455, 468, 407 N.W2d 249 (1987), the court concluded

that expert testinony was not necessary to establish the

standard of care in the context of a nursing home's decision not

to restrain a wheel chair-bound patient. Simlarly, in Trogun v.

Frucht man, 58 Ws. 2d 569, 601, 604, 207 N.W2d 297 (1973), the
12
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court relied on the jury's lay conprehension of "material risk"
when determ ning what a physician should have disclosed to his
patient in order to obtain infornmed consent.

31 In Wite, the court was presented with the argunment
that technical expert testinony was required to establish causal
negligence on the part of the owner of a bull that injured the

plaintiff. Wiite, 149 Ws. 2d at 960. At trial, the parties

vi gorously disputed whether the bull was kept or maintained in a
negligent manner, including whether "ringing the bull and
placing a chain in its nose" would have made the aninmal nore
docile and less likely to attack. 1d. The court rejected the
argunment that expert testinony was required, finding this issue
squarely within the realmof |ay conprehension. [d. No inquiry
was made as to whether the average juror would appreciate the
nuances of animl psychology or behavior nodification or the
breedi ng propensities of unringed bulls. Rather, the court took
a comon sense approach to whether the jury could evaluate the
conflicting testinony with which it was presented. See id. at
959- 60.

132 Simlarly, the court concluded in Wiss that, in the
context of a bad faith tort claim an insured is not required to
present expert testinony to denonstrate what a reasonable
i nsurer would have done under the circunstances. 197 Ws. 2d at
381- 83. The plaintiff in Wiss brought suit against United
Fire, his insurer, for bad faith refusal to honor his claimwhen
his house was conpletely gutted by a fire. Ild. at 375-76. At
trial United Fire noved to dismss the plaintiff's claimbecause

13
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he had not present ed expert testi nony regar di ng t he
reasonabl eness of United Fire's denial of his claim Id. at
376. The court rejected a categorical rule, relying instead on
the circuit court's discretion as to whether the claiminvol ved
facts and circunstances beyond the ken of the average juror.

ld. Under the particular facts of Wiss, the court determ ned:

The average juror could have determ ned, wthout the
benefit of an expert wtness, whether United Fire
acted reasonably when its own investigator failed to
report his taking of electrical wires from the scene
when it failed to consider the fire chief's conclusion
that the fire was not caused by arson, when it failed
to consider the electrical wiring of the house, when
it failed to procure full financial i nformation
concerning the plaintiff, and when it failed to
consider that the prem ses were underi nsured.

|d. at 387.
133 Kandutsch argues we should reach the sanme result as

the court of appeals did in State v. Doerr, 229 Ws. 2d 616, 599

N.W2d 897 (Ct. App. 1999), and hold that the EMD required
expert testinony to lay a foundation of accuracy and
reliability.

134 1In Doerr, the court of appeals considered a challenge

regarding the use of evidence of a prelimnary breath test
(PBT). Id. at 6109. The defendant challenged the use of PBT
evi dence on the grounds that the State failed to provide expert
testimony to support the test. Id. at 623. The court of
appeal s concluded that the State should have presented evidence
regarding the accuracy and reliability of the PBT because the

device was not included on the Department of Transportation's

14
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list of approved instrunments, and further, the PBT was a
scientific device requiring expert testinony to allow the jury
to interpret the evidence. 1d. at 624-25.

135 Significantly, the court of appeals pointed out that
the testinony by one of the officers who admnistered the PBT
provided only a conclusory explanation of +the device: "It

measures the anmount of bl ood al cohol that you have in your blood

system but it nmeasures it from vyour lungs . . . .[The]
machine . . . will detect . . . how nuch alcohol there was in
the blood from [the] defendant's breath."” ld. at 625. Thi s

testinmony was deened insufficient to lay a proper scientific
foundation for the jury because it did not establish that the
PBT analysis was "accurate and achieved through an accepted
scientific nmethod.” 1d.

136 As the court of appeals noted, however, the decision
in Doerr focused primarily on whether the Departnment of
Transportation had approved the device for chem cal analysis of
an individual's breath, not the particular conplexity of the PBT
device. 1d. at 624-25; see also Ws. Stat. 8§ 343.305(6)(b).

137 In this case, the technology underlying the EMD and
the daily sunmary report is well within the conprehension of the
average juror.

138 The electronic nonitoring system at issue here
i nvol ves the intersection of two processes: (1) transm ssion of
a radio signal from the radio frequency device attached to the
subject's person to the receiver in the home nonitoring unit;
and (2) transmssion of information from the receiver in the

15
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home nonitoring unit to the nonitoring center in Mdison through
a telephone I|ine. These technol ogies intersect when the hone
monitoring unit registers the absence of a radio signal emtted
from the radio frequency device when that device—attached to
the supervised individual—goes out of range. The hone
monitoring unit then comruni cates the absence of a signal to the
nmonitoring center via telephone. At the nonitoring center, the
information sent via telephone is recorded by a conputer.
Kandutsch argues that, while radio signals and telephone
connections are well-known technologies easily understood by
jurors wthout the aid of experts, the interplay of these
technologies in effect creates a "new' technology that is not so
readi |l y under st ood.

139 We do not find this argunment persuasive. As the court

of appeal s not ed:

The cordless telephone, in existence for over
three decades, uses the sane technologies as the
el ectronic nonitoring system The base station of the
tel ephone converts information it receives over a
standard phone connection to an FM radi o signal which
is then broadcasted to a wreless handset, and vice
versa. . . . Utimtely, t he t el ephone conpany
docunents calls placed and received on a bill that,
like the daily summary reports at issue in this case,
IS generated by conputer

Kandut sch, 2009AP1351-CR, 910 n.3 (citing Craig Freudenrich,
Ph.D., How Cordl ess Tel ephones Wrk, howstuffworks.com (Dec. 11

2000), http://el ectronics. howst uf fworks. conf cordl ess

t el ephone. htn) .

16
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40 This analogy is directly on point and provides a
commopn sense perspective on the evidence the State sought to
introduce in this case. The intersection of radio signals and
t el ephone connections does not convert the EMD into an issue so
"unusual ly conplex or esoteric" that the jury required the aid
of expert testinony to interpret the information. Accordi ngly,
we decline to take the extraordinary step of requiring expert
testinmony to introduce evidence of the EMD at issue here.

141 Even where expert testinmony is not required, the
proponent of non-testinonial evidence is usually required to |ay
the foundation for the admssibility of that evidence through
lay wtnesses. The adm ssibility of the EMD report is governed
by Ws. Stat. 88 909.01 and 909.015. A foundation for
adm ssibility is laid under 8 909.01 "by evidence sufficient to
support a finding that the matter in question is what the
proponent clains." Section 909.015 provides "[b]y way of
illustration only, and not by way of limtation," exanples of
how to satisfy the requirenents of 8§ 909.01. Anong the exanples

of authentication and identification, the statute suggests:

(9) Process or system Evi dence describing a
process or system used to produce a result and show ng
that the process or system produces an accurate
resul t.

Ws. Stat. 8§ 909.015(9).
42 |In State v. Hanson, 85 Ws. 2d 233, 270 N W2d 212

(1978), the defendant had appealed the circuit court's hol ding
that judicial notice could be taken of the accuracy and

reliability of a noving speed radar device. ld. at 237. The

17
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court noted that noving radar was "a relatively recent
innovation and at the tinme of the arrest in this case, noving
radar had . . . been used in Wsconsin for [only] three nonths."
Id. at 239. Wiile many jurisdictions, including Wsconsin, had
taken judicial notice of the reliability of stationary radar,
the court could find only one jurisdiction that had taken
judicial notice of the reliability and accuracy of a noving
radar unit. 1d. at 239-40.

143 The Hanson court concluded that judicial notice could
properly be taken of the reliability of the underlying
scientific principles of speed radar detection wthout expert
testinony. Id. at 244, The State could therefore introduce a
speed radar reading by laying a foundation through an operating
|aw enforcenent official who was qualified in the use and
operation of the unit. [|d. at 244-45. The noving radar reading
itself, however, would be entitled to a prinma facie presunption
of accuracy only if: (1) the operating officer had adequate
training and experience in operating noving radar; (2) the
device had been appropriately tested, showng that it was in
proper working order at the tine; and (3) the device was used in
an area wWith mninmm potential for distortion in the results
Id. at 245.

44 In other words, the Hanson court distinguished between
the wdely accepted and wunassailable scientific principles
underlying noving radar, and the accuracy and reliability of the

particular unit that produced the reading offered into evidence.
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145 Simlar to our decision in Hanson, we conclude that a
court should not afford a presunption of accuracy to a
particular report or EVMD until the State has put forth evidence
regarding the installation of the specific device and testinony
as to its accuracy and reliability by a DOC enployee famliar
with its operation.?®

46 Consequently, the State was permtted to authenticate
and lay a foundation for the EMD report by providing testinony
describing the electronic nonitoring system and the process by
which the daily summary reports are generated and show ng that
this process produces an accurate result. This is precisely
what Agents Kl ar kowski and WlIllianms addressed in their
testi nony.

147 Agent Kl arkowski described the electronic nonitoring
system itself and its various conponents of radio frequency
device, hone nonitoring unit, and connection via phone line to
the nonitoring center. She explained in detail the steps

involved in setting up a system and the way the system works in

8 Qur holding is in accord with a published decision of the
Arizona Court of Appeals, Arizona v. Rivers, 190 Ariz. 56, 945
P.2d 367 (C. App. 1997). In Rivers the court held that the
state provided sufficient foundation and evidence for an
el ectronic nonitoring system to allow the jurors to reasonably
conclude that the system was working properly when it reported a
curfew violation. Id. at 509. The testinony concerning the
systems general accuracy and reliability, and that it was
correctly installed and in proper working order on the day in
guestion was sufficient to provide a foundation for the
evidence. 1d.
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a variety of circunstances—when there is a power outage, if the
subject attenpts to renove the bracelet, when the subject is out
of range during his authorized schedul e, when the subject is out
of range at an unauthorized time, when the telephone line is
unpl ugged, and when sunmary reports are gener at ed.

148 Both WlIllians and Kl arkowski testified to their
experience with the electronic nonitoring system enphasizing
its reliability and accuracy. Both also testified to the
continuing satisfactory operation of the EMD that had been
assigned to Kandutsch. Their testinony was sufficient to
satisfy the test we set forth today.

149 Kandutsch points to a dearth of case |aw analyzing
what foundation is needed for electronic nonitoring technol ogy
as an indication that the technology |acks general acceptance.
W reject this argunent. As Agent WIllians testified,
el ectronic nonitoring has been used in Wsconsin for nore than
20 years to supervise dangerous crimnals and parolees as a

"routine supervision tool."® The lack of traditional case |aw

® See, e.g., In re Armstrong, Ws. Div. Hearings and
Appeal s, No. 032706-213621-A (April 26, 2006); In re Holnes,
Ws. Div. Hearings and Appeals, No. 050500-325798-A (July 18,
2000); In re Robinson, Ws. Dv. Hearings and Appeals, No.
051799-267616-A (Aug. 11, 1999); In re Seekins, Ws. Dv.
Hearings and Appeals, No. 071797-182275-A (Sept. 19, 1997).

A review of probation and parole revocation decisions
denonstrates the extent to which electronic nonitoring has
become a fact of life in the crimnal justice system—a fact of
life that corrections officials, l aw enforcenent, and
adm nistrative law judges alike take for granted. I n Hol nes,
the adm nistrative | aw judge observed:
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directly on point is unsurprising when we consider that the vast

majority of the time, EMD reports are used in probation and

The client denies being out of range on his EM
[el ectronic nonitoring progranm schedule and indicates
that an elderly resident who gets confused nust have
answered the phone telling the EMP center that he had
gone to the hospital. According to the client, he
never |eft the house on that particular day. . . . |
do not find the client's explanation to be believable.
Had the client not gone out of range the EMP Alert
Center would not have called his residence.

Hol mes, No. 050500-325798-A at 2.

Simlarly, in Robinson the admnistrative |aw judge stated:

The <client . . . testified that the electronic
monitoring alerts were the result of a change in his
wor k schedul e. He further testified that he believed

his electronic nonitoring schedule had been extended
to accommobdate this change in his work schedule. This
testinmony is not consistent with the reports from the
el ectroni c nonitoring program

Robi nson, No. 051799-267616-A at 3-4. The adm nistrative |aw
judge proceeded to discuss the various "transmtter in range"
and "transmtter out of range" alerts for the given day, and

concluded, "It is clear that these alerts were not the result of
the client sinply returning late fromwrk. He was returning to
the residence and | eaving whenever he wanted.” I1d. at 4. These

decisions confirm that electronic nonitoring is a routine tool
that is heavily relied upon in the crimnal justice system

21



No. 2009AP1351- CR

parole revocation hearings, not to prove an elenent of a

separate crimnal offense, as here.?°

1 This is not to say, however, that courts are unfanmliar
with electronic nonitoring of the type involved here. To the
contrary, a review of cases referring to electronic nonitoring
shows the wde variety of manners in which courts have
encountered this common tool of the crimnal justice system
See, e.g., State v. Walker, 2008 W 34, 308 Ws. 2d 666, 747
N.W2d 673 (noting that the «circuit court considered the
defendant's |ack of phone service for electronic nonitoring a
factor in a reconfinenent hearing); State v. Taylor, 2006 W 22,
289 Ws. 2d 34, 710 N.W2d 466 (listing failure to conply wth
el ectronic noni toring rul es as evi dence of | ack of
rehabilitation); State v. Magnuson, 2000 W 19, 233 Ws. 2d 40
606 N W2d 536 (concluding that a defendant released to
el ectronic nonitoring was not in custody for sentence credit
purposes); State ex rel. Macenon v. MReynolds, 208 Ws. 2d 594,
561 N.W2d 779 (C. App. 1997) (holding that the DOC had
authority to require mandatory rel ease parolees to subnmt to an
el ectronic nonitoring bracelet) (cited with approval by State v.
Schwarz, 2005 W 11, 278 Ws. 2d 24, 692 N.W2d 219); State v.
Harris, 168 Ws. 2d 168, 483 N W2d 808 (C. App. 1992)
(determ ning that an individual subject to electronic nonitoring
is not a "jail prisoner” under Ws. Stat. 8§ 302.425(5)).

Moreover, we find significant the fact that the statutes
are replete with references to electronic nonitoring services.
See, e.g., Ws. Stat. 88 20.410(1)(gg) (appropriations for
el ectronic nonitoring); 301.046(5) (requiring the Departnent of
Corrections to use electronic nonitoring of individual released
to community residential confinenent); 301.048(3) (electronic
nmonitoring as part of an intensive sanctions progran); 301.135

(governi ng el ectronic nmoni t ori ng, general ly); 302. 425( 3)
(allowing sheriffs to place prisoners in honme detention subject
to electronic nonitoring); 938.21(4m (a court nay order a

juvenile to submt to electronic nonitoring in an order for
continued custody); 938.34(3g) (a court may order electronic
monitoring as a disposition in a juvenile delinquency
proceedi ng); 973.03(4)(a) (allowing a court to place a defendant
subject to electronic nmonitoring in lieu of a jail sentence, if
the defendant agrees). These provisions denonstrate the
wi despread acceptance of and reliance on the integrity of
el ectronic nonitoring systens.
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150 We conclude that the EMD report does not present an
issue that is particularly conplex or wunusually esoteric, and
additionally, that the EMD involves scientific principles that
are indisputable and fully within the lay conprehension of the
average juror. Expert testinmony was not required to properly
establish a foundation for the report's admssibility.
Furthernore, the testinony provided by Agents Kl arkowski and
Wllianms fully satisfied the requirenents of Ws. St at .
8§ 909. 01.

51 Accordingly, the circuit court did not err when it

declined to require expert testinony regarding the electronic

monitoring system It was proper to admt the report into
evi dence.
B. Kandut sch's Hearsay bjection and Aut hentication

152 Kandutsch contends that the electronic nonitoring
report was hearsay that should not have been admtted under the
exception for records of regularly conducted activity. See Ws.
Stat. 88 908.01 and 908.03(6).

153 Wsconsin Stat. 8§ 908.01 provides the definitions

relevant to the rules of evidence on hearsay:

(1) Statenent. A "statenent" is (a) an oral or
witten assertion or (b) nonverbal conduct of a
person, if it 1is intended by the person as an
assertion.

(2) Declarant. A "declarant"” is a person who

makes a st atenent.

(3) Hearsay. "Hearsay" is a statenent, other
than one nade by the declarant while testifying at the
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trial or hearing, offered in evidence to prove the
truth of the matter assert ed.

Ws. Stat. § 908.01(1)-(3).

154 The court of appeals, in State v. Zvcic, 229

Ws. 2d 119, 598 N.W2d 565 (Ct. App. 1999), was presented with
an evidentiary challenge to a printout froman Intoxilyzer. The
def endant argued that the "deficient sanple"” printout from the
I ntoxilyzer machi ne was hearsay. Id. at 131. Al t hough the
court of appeals did not set forth its reasoning in any great
detail, it rejected the defendant's hearsay challenge on the
basis of a plain reading of Ws. Stat. § 908.01: "The
I ntoxilyzer which produced the 'deficient sanple' printout is
not a declarant. Rat her, the printout is the result of a
process."” Zivcic, 229 Ws. 2d at 131.

55 The State points to various treatises to support the

proposition that the hearsay rule enconpasses only hunan

declarants, not mnachines or automatic processes. Pr of essor
Daniel Blinka notes that, in order to be considered hearsay,
"The 'declarant’ must be a human being; i.e., evidence

automatically produced by machines (e.g., an "ATM receipt, a
car's speedoneter reading) is not hearsay.” 7 Daniel D. Blinka,

W sconsin Practice Series: Wsconsin Evidence § 801.1, at 644

(3rd ed. 2008) (footnotes omtted). Simlarly, MCornmck on

Evi dence classifies records that are self-generated by nmachine
or conputer as non-hearsay. 2 Kenneth S. Broun, et al.,

McCormi ck on Evidence 8 294 (5th ed. 1999).
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156 1In contrast, t he majority of f eder al courts
interpreting the Federal Rules of Evidence governing hearsay
have considered conputer reports as hearsay. See Adam Wl fson

Note, "Electronic Fingerprints": Doing Away with the Conception

of Conputer-CGenerated Records as Hearsay, 104 Mch. L. Rev. 151

(Gct. 2005). When a conputer record is admtted, it 1is
typically justified by the business records exception. See,

e.g., United States v. Salgado, 250 F.3d 438, 452 (6th Cr.

2001); Hardison v. Balboa Ins. Co., 4 Fed. Appx. 663, 669 (10th

Cr. 2001); United States v. More, 923 F.2d 910, 914 (1st Gr

1991); United States v. Mller, 771 F.2d 1219, 1237 (9th Cr.

1985) .
157 A mnority of jurisdictions distinguish Dbetween
conputer-stored records and conputer-generated records. See

Wbl fson, "Electronic Fingerprints", supra 157 & n.46-47 (citing

cases). Conputer-stored records constitute hearsay because they
merely store or maintain the statenments and assertions of a

human being. See State v. Arnstead, 432 So. 2d 837, 839-40 (La.

1983) . 11 Comput er-generated records, on the other hand, are
those that represent the self-generated record of a conputer's
operations resulting fromthe conputer's programm ng, "much |ike
a sei snograph can produce a record of geophysical occurrences, a
flight recorder can produce a record of physical conditions

onboard an aircraft, and an electron mcroscope can produce a

1 See also People v. Holowko, 109 [II1l. 2d 187, 486
N.E. 2d 877 (1985); State v. Schuette, 273 Kan. 593, 44 P.3d 459
(2002); State v. Meeks, 867 S.W2d 361 (Tenn. Crim App. 1993).
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m crograph, which is a photograph of things too small to be
viewed by the human eye." Id. at 840 (citing scholarly
authority).

158 The United States Departnent of Justice simlarly
di stingui shes between conputer-generated and conputer-stored
records. See Conputer Crine & Intellectual Prop. Section,

Cimnal Dv., US Dep't of Justice, Searching and Seizing

Conmputers and Obtaining Electronic Evidence in Crimnal

| nvestigations, 192-94 (3rd ed. 2009). In its manual for

federal prosecutors, the Departnent explains:

Hearsay rules apply to statenments nmade by
persons, not to logs or records that result from
conmput er processes. Conputer-generated records that do
not contain statenents of persons therefore do not
inplicate the hearsay rules. This principle applies
both to records generated by a conputer wthout the
i nvol venent of a person (e.g., GPS tracking records)
and to conputer records that are the result of hunman
conduct other than assertions (e.g., dialing a phone
nunber or punching in a PIN at an ATM. For exanple
pressing "send” on an email is a conmand to a system
(send this nessage to the person with this emil
address) and is thus non-assertive conduct. See United
States v. Bellono, 176 F.3d 580, 586 (2d Cr. 1999)
("Statenents offered as evidence of comands or
threats or rules . . . are not hearsay.").

ld. at 193.

159 This court has not previously had an opportunity to
directly address the hearsay inplications in the distinction
bet ween conputer-stored and conputer-generated records. W find
it appropriate at this tinme to distinguish between conputer-

stored records, which nenorialize the assertions of human
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decl arants, and conputer-generated records, which are the result
of a process free of human intervention.

60 The hearsay rule is designed to protect against "the
four testinmonial infirmties of anbiguity, insincerity, faulty
per cepti on, and erroneous nenory." Laurence H. Tri be,

Triangul ati ng Hearsay, 87 Harv. L. Rev. 957, 958 (March 1974).

Conmput er-generated records do not inplicate any of these four
"infirmties" when the evidence is not the product of human

i ntervention. See, e.g., Arnstead, 432 So.2d at 840 ("Wth a

machi ne, however, there is no possibility of a conscious
m srepresentation. ™).

161 A record created as a result of a conputerized or
mechani cal process cannot lie. It cannot f or get or
m sunderstand. Al though data may be lost or garbled as a result
of sonme mal function, such a malfunction would go to the weight
of the evidence, not its admssibility.® The record does not
present the danger of being taken out of context, because the
opposing party has a right to put it in context.®® Agent
Kl ar kowski  perhaps summarized it best when she testified

regarding the EMD, "It doesn't have a mnd of its own, it's a

12 See U.S. v. Catabran, 836 F.2d 453, 458 (9th Gir. 1988).

13 For instance, both the State and the defense elicited
testinmony regarding the tines when Kandutsch was recorded as
"out of range" prior to 10:03 p.m on the daily sumary report—
that is, the times when he was authorized to be out of range.
The fact that he was "out of range" shortly before he broke into
his wife's home was not introduced in a vacuum but as part of
the entire daily sunmary.
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conputer device, it's a high-tech device, it reports things when
t hey happen.™

62 Relying on Zivcic, the court of appeals concluded that
the daily sunmary report generated by the EMD was |ikew se the
"result of a process, not a statenent by a declarant.”
Kandut sch, No. 2009AP1351-CR, f1109. Because the report was
generated as "the result of an automated process free of human
intervention," it was not hearsay. 1d., 120.

163 W agree with the court of appeals conclusion based on
the distinction we draw between conputer-stored records and
conput er - gener ated records.

164 Because we conclude that the daily summary report was
not hearsay, we do not reach Kandutsch's argument that the
report does not fall within the "records of regularly conducted
activity" exception to hearsay set forth in Ws. St at .
8 908. 03(6). Consequently, the State had only to satisfy the
general authentication requirenents in Ws. Stat. 8§ 909.01 and
909. 015. As discussed in the previous section, t hese
aut hentication requirenents were satisfied through the testinony
given by Agents Klarkowski and WIIians. Accordingly, the
circuit court did not err in admtting the evidence over
Kandut sch' s hearsay objecti on.

| V. CONCLUSI ON

165 We conclude that neither the EMD itself nor the report
is so "unusually conplex or esoteric" that expert testinony was
required to lay a foundation of accuracy and reliability. The
underlying technologies were clearly within the realm of [|ay
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conpr ehensi on. Accordingly, the testinony of Agents Kl arkowski
and WIlliams was sufficient to provide a foundation for the
report's accuracy and reliability under Ws. Stat. § 909.01

166 We further hold that a conputer-generated report is
not hearsay when it is sinply the result of an automated process
free from human input or intervention. Because the report is
not hearsay, it was subject only to the statutory authentication
requi renents, and was properly authenticated through the

testi nony of Agents Kl arkowski and WIIians.

By the Court.—Fhe decision of the court of appeals is

af firned.
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67 SH RLEY S. ABRAHAMSON, C. J. (di ssenting). Prior to
the present case, neither the court of appeals nor this court
has had the opportunity to determ ne whether a report created by
this type of electronic nonitoring device, specifically a BI
9000, consisting of a radio frequency bracelet, a hone
monitoring unit, and a conputer program that stores data and
generates reports, carries a prinma facie presunption of accuracy
at trial. There is a lack of case law in other states as well.

168 One conmentator has tried to explain why the reported
cases do not adequately reflect the serious reliability issues
in conputer technol ogy. He explains that because we do not
understand conputers, we suspend our healthy conmmon-sense
skepticism when dealing wth them "The nere fact that
conputers can do sone things at all tends to mask the issue of
whet her conputers can do it well. The 'gee whiz' quality of
conputers may conceal the underlying frailties of the systens."!

169 |1 do not wite because | believe that the underlying
technology in the present case is unreliable. Indeed, | believe
its reliability could have been denonstrated w thout a
substantial burden on the State. | wite because the evidence
presented at trial did not denonstrate reliability, and the
majority does not follow the analysis established by our case
I aw. Qur truth-finding process requires that the procedure for

establishing the reliability of evidence be foll owed.

! Robert Garcia, "Garbage |In, Gospel OQut": Crim na
Di scovery, Conputer Reliability, and the Constitution, 38
UCL A L. Rev. 1043, 1090 (1991).

1
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170 |1 disagree with the mjority's conclusion that the
testinmony of the two Departnent of Corrections (DOC) agents was
sufficient to admt the report generated by the electronic
monitoring device that was admtted as evidence in the present
case. Accordingly, | dissent.

I

171 When a party seeks to admt evidence that is based on
scientific principles, the underlying scientific principles nust
be reliable. Professor Blinka, in his treatise on Wsconsin
evi dence, summarizes how a scientific principle my be
denonstrated to be sufficiently reliable and accorded a prim
facie presunption of reliability. In the present case, the
el ectronic nonitoring device does not fall within any of three

potential avenues to reach the threshold of reliability.?

2 Daniel D. Blinka, Wsconsin Practice Series: Wsconsin
Evi dence 584 (3d ed. 2008), explains:

There are a nunber of ways in which threshold
reliability may be shown. First, the l|egislature may
provide by statute that certain tests of techniques
are adm ssi bl e. Various statutes provide, for
exanple, that scientific tests involving DNA al cohol

or speed detection are adm ssible upon conpliance with
certain conditions. Second, the trial judge nay take
judicial notice of scientific principles, nethods, and
tests based on case law (precedent) or the terns of

W s. St at . 8§ 902. 01. Judicially noti ced or
statutorily approved tests and principles are accorded
a prima facie presunption of accuracy. Nonet hel ess,

the proponent nust denonstrate that the test or
procedure was properly carried out in the particular

case. The opponent is free to attack both the
reliability of t he under | yi ng principles and
met hodology as well as their application in the

particul ar case.
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172 One way the reliability of the scientific principles
underlying a technology can be denonstrated is by pointing to a
statute providing that certain tests are adm ssible. For
exanple, Ws. Stat. 8§ 885.235(1g) provides that evidence of the
anount of alcohol in a person's blood or breath at the tinme in
guestion, as shown by chemcal analysis of a sanple of the
person's blood, urine, or breath, is adm ssible wthout expert
testinmony under certain circunstances set forth in the statute.

173 There is no statute that provides that evidence
produced by the scientific technology underlying this electronic
nmoni toring device is adm ssible.

174 A second way the reliability of the underlying
scientific principles of a technology can be denonstrated is by

court precedent. For exanple, in State . Hanson, 85

Ws. 2d 233, 270 N.W2d 212 (1978), the suprenme court declared
that the courts of this state are authorized to "take judicial
notice of the reliability of the underlying principles of speed
radar detection that enploys the Doppler effect as a neans of
determ ning the speed of noving objects. To this end, expert
testinmony is not needed to determine the initial admssibility

of speed radar readings."?

Absent a statute or judicial notice, the proponent
must rely on expert testinony to establish the
t hr eshol d.

(Footnotes omtted.)

3 State v. Hanson, 85 Ws. 2d 233, 244, 279 N w2d 212
(1978).
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175 No case law exists in Wsconsin, and very little case
| aw apparently exists in the country, regarding the reliability
of this kind of electronic nonitoring device as evidence at
trial.*

176 A third way the reliability of the underlying
scientific principles of a technology can be denonstrated is for
a court to take judicial notice of scientific principles,
nmet hods, and tests. Wsconsin Stat. 8§ 902.01(2)(b) allows
judicial notice of a fact capable of accurate and ready
determination by resort to sources whose accuracy cannot
reasonably be questioned.® "Courts will take judicial notice of

"scientific facts which have been well established by

* The State cites to three appellate decisions in support of
its argunent, stating: "Sonewhat surprisingly, there are few
legal authorities that specifically address the evidentiary
foundati on needed to admt evidence of electronic nonitoring
reports.” The <cases the State cites are Commonwealth v.
Thissell, 928 N E. 2d 932 (Mass. 2010); State v. Rivers, 945 P.2d
367 (Ariz. C. App. 1997); and Ly v. State, 908 S.W2d 598 (Tex.
Ct. App. 1995).

® "Cases show that judicial notice functions in tandem wth
the expert witness rules, permtting courts to determ ne when
technical ideas and information have becone so generally
accepted as to nmke evidence-gathering superfluous.” Lewis W
Beilin, Comment, In Defense of Wsconsin's Judicial Notice Rule,
2003 Ws. L. Rev. 499, 508.

In State v. Hanson, 85 Ws. 2d at 244, the court concluded
that the State had failed to show in the trial court that
j udi ci al notice should be taken as to the speed radar
detection's reliability and accuracy.

4
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authoritative scientists and are generally accepted as
irrefutable by living scientists.'"®

177 The majority and the State do not point to any sources
on the reliability of the scientific principles underlying this
type of electronic nonitoring device "whose accuracy cannot
reasonably be questioned,” wupon which judicial notice can
appropriately be supported.

178 1In sum the data produced by the electronic nonitoring
devi ce is not adm ssible w thout adequat e testinoni al
f oundat i on. The underlying scientific principles have not been
presuned reliable based upon a statute, in a prior determnation
in our case law, or by resort to sources whose accuracy cannot
reasonably be questioned such that taking judicial notice is
appropri at e.

179 Wien scientific principles do not fall within any of
t he t hree pot enti al avenues to denonstrate sufficient
reliability and be accorded a prinma facie presunption, testinony
is necessary to explain the underlying scientific principles and
support a determnation of its reliability.

180 Expert testinony should be adduced when interpreting
evi dence involves special know edge, skill, or experience that
is not within an ordinary person's realm of experience or

knowl edge. Megal v. Green Bay Area Visitor & Convention Bureau,

Inc., 2004 W 98, 919, 274 Ws. 2d 162, 682 N W2d 857. The

lack of expert testinony in such cases constitutes an

® George R Currie, Appellate Courts Use of Facts Qutside of
the Record by Resort to Judicial Notice and |Independent
| nvestigation, 1960 Ws. L. Rev. 39, 41 (quoted source omtted).
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i nsufficiency of proof. State v. Johnson, 54 Ws. 2d 561, 564,

196 N.W2d 717 (1972), cited wth approval in State v. Doerr,

229 Ws. 2d 616, 623, 624, 599 N.W2d 897 (Ct. App. 1999).

81 The electronic nonitoring device, linking radio
frequency devices to a nonitoring unit that sends a signal to a
conputer facility, is, as one agent testified, "a high-tech
devi ce. " The conputer generated report introduced in evidence
in the present case appears to be the output of the interaction
of a nunber of accepted and well-known technol ogi es.
Nevert hel ess, accepted technol ogies may require expert testinony
when those technologies are wused in conbination, for new
purposes, or are used for the first tine as evidence in the
courts.

82 Neither the circuit court nor the jury was presented
with testinmony regarding the scientific principles underlying
how the technol ogy worked. No testinmony was presented that
described the conputer processes involved in storing the data
and producing the report. No testinobny was presented regarding
the reliability of the software that created the report (except
for the anecdotal evidence of the DOC agents), the processes
involved in creating the report, or the verification nethodol ogy

for the output of the system’

" The nonitoring center enployee who created the report at
the request of Agent Klarkowski was not called to testify. At
oral argunent, the court questioned defendant's counsel about
whet her the Confrontation C ause was inplicated. Counsel
suggested that there may be a Confrontation C ause issue in the
present case.
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83 The testinony regarding the operation of t he
el ectronic nonitoring device canme from two Departnent of
Corrections agents. They testified about how to work the
el ectronic nonitoring device, but not about how it works, except
at the level of the user of the device.

84 To denonstrate the device's reliability, the wtness
must be famliar with conputerized records not only as a user
but also as soneone with some working acquaintance with the

nmet hods by which such records are nmade. Anrerican GOl Co. .

Val enti, 426 A 2d 305, 311 (Conn. 1979), cited with approval in

State v. Pol anco, 797 A 2d 523, 533 (Conn. 2002).

185 Agent Klarkowski, being questioned by the State,
testified about how the electronic nonitoring device works from

t he perspective of the user as foll ows:

Q And how—you indicated that it [el ectronic
monitoring device] keeps track of whet her an
individual's at a specific location at any specific
time; how does it do that?

A The honme nonitoring unit is—'m sorry, the RF
[radio frequency bracelet] is going to send a signal
to the home nonitoring unit indicating that a person
is in range or out of range. In range neans that they
are 150 feet wthin that hone nonitoring unit.

Q And this is reporting constantly?

A: 24 hours a day. Any novenent in and out of that
range i s not ed.

Q And how is that noted?

A It's going to be noted on a daily sunmary form

| do not address the confrontation issue because | concl ude
that the evidence was erroneously admtted. The briefs did not
address the confrontati on i ssue.



No. 2009AP1351-CR ssa
Q How is that form generated?

A: The electronic nonitoring center, which is staffed
by the Departnment of Corrections, keeps those forns
and that notation.

Q How does the signal that soneone has noved either
in or out of range get to that nonitoring center?

A: Sure. The hone nonitoring unit which is hooked up
to the phone line, that phone cord is the bridge per
se to get information from that honme nonitoring unit
to the electronic nonitoring center.

186 The mmjority opinion (and court of appeals) explain
that the technology is simlar to that of a cordless tel ephone,
t hough no wi tness made such an anal ogy. Because of this |ack of
evidence in the record explaining the wunderlying scientific
principles, the majority (and the court of appeals) resort to
citing a website (howstuffworks.con) on the basic scientific
principles of a cordless telephone. |If the technol ogy cannot be
expl ained using evidence in the record or accepted scientific
resources, then the record is insufficient.

187 Both agents testified that they had not personally had
any problenms with this type of device and had not heard of any
problens of false reports. The agents' testinony indicated that
this type of nonitoring technol ogy has been used and relied upon
by the departnent since 1987. Agent Kl arkowski testified: "W
have to rely on this particular device to supervise the
i ndi vi dual s. If it wasn't a reliable device, it wouldn't have
any integrity in court, it wouldn't provide us wth the
supervision that we require out of it."

188 But reliance on a technology, even well understood

technol ogy, does not necessarily make the evidence produced

8
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reliable for purposes of introduction at trial. For i nstance,
statutes allow the use of polygraph technology for certain
pur poses but the results of a polygraph test are not ordinarily

adm ssible in court. See State v. Dean, 103 Ws. 2d 228, 279

307 N.W2d 628 (1981). Statutes allowing use of a polygraph
test for certain purposes, including the supervision of certain
of fenders, i nclude: Ws. Stat. § 51.375(2)(a) ("The departnent
may require, as a condition of a community placenent, that a sex
of fender submt to a |ie detector test when directed to do so by
the departnent."); Ws. Stat. 8§ 111.37 ("Use of honesty testing
devices in enploynent situations."); and Ws. Stat. § 301.132(2)
("The departnment nay require a sex offender to submt to a lie
detector test when directed to do so by the departnent.").

189 Likewise, that electronic nonitoring prograns are a
"fact of life in the crimnal justice systenf that is taken for
granted, does not nean that the evidence produced by electronic
nmoni tori ng devi ces should be taken for granted by the courts.

90 No one disputes that electronic nonitoring devices are
an inportant tool for the Departnment of Corrections in its role
i n supervising individuals. The probation revocation decisions
cited by the majority,® however, do not address the reliability
of the scientific principles underlying the electronic
nmonitoring devices. Furthernore, the procedures applicable to a
revocation hearing are substantially different from those

applicable to a crimnal trial. See Ws. Admin. Code § HA

8 Mpjority op., Y49 n.o.
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2.05(6) (May 2010).° That the output of electronic nonitoring
devices is wused in probation revocation hearings does not
address the fundanental issue of this case.

191 | do not doubt that the wunderlying scientific
principles are w dely accepted, but the evidentiary process
requires that the principles be presented to the court before
the evidence is deternmined to be reliable. The process matters.

The right process was not followed here, but can easily be

f ol | owed.
192 | conclude that expert testinobny was necessary in the
present case to provide the court, in evaluating this technol ogy

for the first tinme, with the evidence necessary to ensure the
reliability of the underlying scientific principles upon which
this proffered evidence is based. Absent expert testinony,
there is, | believe, insufficient foundational testinmony in the
record for the circuit court or this court to decide that a
presunption of accuracy and reliability exists for a report

produced by this type of electronic nonitoring device. The lack

® See, e.g., Ws. Admin. Code § HA 2.05(6)(c) (May 2010)
("Evidence to support or rebut the allegation may be offered
Evi dence gathered by neans not consistent with ch. DOC 328 or in
violation of the law may be admtted as evidence at the
hearing."); Ws. Admn. Code § HA 2.05(6)(d) (May 2010) ("The
adm nistrative law judge may accept hearsay evidence."); Ws.
Adm n. Code 8 HA 2.05(6)(e) (May 2010) ("The rules of evidence
other than ch. 905, Stats., with respect to privileges do not
apply except that unduly repetitious or irrelevant questions nay
be excluded.").

Chapter HA 2 governs procedure and practice for corrections
hearings in the Division of Hearings and Appeal s.

10
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of expert testinony therefore constitutes an insufficiency of
proof in the present case.
|1

193 Even if | were to determ ne that expert testinony was
not needed to explain the underlying scientific principles of
the electronic nmonitoring device, the State failed to prove that
the electronic nonitoring device was working properly in the
present case.

194 The proponent of the evidence must denonstrate that
the evidence is produced by an accurate, functioning device. In
other words, the proponent nust authenticate the device and
thereby the data that it produced.® As this court explained in
State v. Hanson, 85 Ws. 2d at 245: "The accuracy of the nost

i ndi sputable scientific theory is subject to its application in
particular conditions. The application of any wvirtually
undi sputed scientific fact to the imrediate surrounding
conditions nmust be explained in ascertaining its accuracy."”

195 The majority appropriately recogni zes t hat no
presunption of accuracy as to the particular report or
monitoring unit exists.' The State nust present foundational

evi dence as to the production of the specific report it seeks to

10 ne nethod of authentication is Ws. Stat. § 909.015(9):
To denonstrate authenticity for process-generated records, the
proponent is required to introduce "evidence describing a
process or system used to produce a result and showing that the
process or system produces an accurate result."

1 Authentication is acconplished "by evidence sufficient to
support a finding that the matter in question is what its
proponent clainms." Ws. Stat. 8§ 909.01

11
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adm t. But, instead of providing a framework for ensuring the
reliability of each unit and the particular report produced, the
majority concludes that the foundational requirenents for the
report in the present case were net by the State's putting forth
evi dence "regarding the installation of the specific device and
testinmony as to its accuracy and reliability by a DOC enpl oyee
famliar with its operation.” Mjority op., 1745-48.

196 In the present case, | conclude that the State failed
to present sufficient foundation to authenticate the report.
There was not sufficient evidence that the device was in proper
working condition at the time in question and that established
met hods of testing the proper functioning of the device and
production of the report were foll owed.

197 Agent Kl arkowski described the procedures wused in
setting up the nonitoring unit. She testified that she had

received faxes from the nonitoring center indicating a good

"hook-up" at installation, although she did not do the
i nstal |l ati on. The installation was done by another DOC agent,
Tim daeser, who was not called to testify. Simlarly, the

agent's testinony that the unit was functioning at the pertinent
time was reliant upon confirmation fromthe system There is no
evidence that a test of the device was perfornmed to show that it
was functioning correctly at the pertinent tine.

198 Both agents testified regarding their perceptions of
the reliability of the nonitoring units generally, having never
personal ly heard of, or been nmade aware of, an incorrect report.

There was limted testinony regarding the internal testing and

12
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fail safe mechanisns for the type of electronic nonitoring device
in question. As with the underlying scientific principles of
the device, the DOC agents' testinony was at the level of a user
of the device. Finally, there was testinony on the particular
device that was nonitoring the defendant, in that it had been
re-allocated to nonitor another individual and the agents did
not know of any problens with the device.

199 There was no testinmony regarding the conputer
processes in receiving and storing the data, nor the processes
for producing the reports.

1100 Comnmon  experience suggests that the underlying
technol ogy, which the majority equates to the operation of a
cordless telephone, is not free from glitches or interference
under certain conditions. Modern technology has, in nost
i nstances, succeeded in isolating the reception of only the
signals desired by a particular device, but anyone that has used
a baby nonitor, a two-way radio, a television with an antenna,
or a cordless telephone likely knows from experience that
reception is not perfect.

101 Numerous questions also arise in regard to the
recorded tinmestanp that the State purports indicates the
defendant left his hone at the time in question. How is the

clock set, and how is the clock maintained?? It might be that

12 For an interesting discussion on potential disruption in
the accuracy of clocks, see Seth Borenstein, Power Gid Change
May Disrupt C ocks, Associated Press, June 24, 2011, available
at 2001 WLNR 12667232 ("A yearlong experinment with the nation's
electric grid could ness up traffic lights, security systens and
some conputers—and nmake plug-in clocks and appliances like
programmabl e cof feemakers run up to 20 mnutes fast.").

13
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the tinme is generated by a clock entirely within the hone
nmonitoring unit. Alternatively, the clock may be periodically
updat ed by receiving signals froma recogni zed ti ne keeper.

1102 What tests and nechanisns are in place to ensure that
the tinme entered for an out-of-range event is accurate? Are
regular tests of the system run to ensure accuracy, and if so,
are the tests based only upon internal calibrations?

103 Is it possible that when the radio frequency bracelet
goes back into range it would not register?®
1104 What happens if the hone nonitoring unit transmts

data to the nonitoring center but it doesn't reach its

destination? E-mails are |ost, phone calls and faxes are cut

of f. Agent Kl arkowski testified that if the phone line is
unplugged or busy, the hone nonitoring unit wll store any
information until the phone connection is re-established. What

happens if a nessage is sent but not received by the nonitoring
center? Is there a log of information stored in the hone
monitoring unit that could be retrieved to ensure the accuracy

of the information in the report?

13 See, for exanple, State v. Rivers, 945 P.2d 367 (Ariz.
. App. 1997), one of the few appellate cases from another
jurisdiction, in which there is an indication that the
monitoring device in that case my not have registered or
transmtted a "late enter"” alarm as the system was designed to
do. "Although the defendant's ankle bracelet was still attached
when he was arrested at honme several days |later, [the
defendant's parole officer] testified that he did not recall
having received a late-entry alarm However, he was unable to
ascertain whether such an alarm was received because the
conputer printouts concerning the defendant's curfew violation
had been destroyed prior to trial." Id. at 369-70.

14
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1105 Some of the questions that | raise nmay in sone cases
go to the weight of evidence rather than its adm ssibility. In
this case, defense counsel did not raise these questions. The

circuit court may not have been presented with a fully devel oped
chal l enge to admissibility.

1106 In any event, this court should be Ilooking for the
right way to admt this evidence. Presumably this type of
el ectronic nmoni toring devi ce has been tested by t he
manuf acturer, and even possibly by the Departnent of Corrections
as well. It mght be safe to assune that through the results of
this testing a nunber of the questions regarding the technol ogy
that | present may have satisfactory answers.

1107 | conclude that this court should provide guidance to
circuit courts and litigants on the foundational requirenents
for admtting evidence based upon an electronic nonitoring
devi ce such as the one in this case.

1108 In the present case the report is, in large part, a
result of a conputerized process. Assistant United States
Attorney Tinothy M O Shea published in the Wsconsin Lawer
magazi ne a hel pful checklist for proving the reliability of the

out put of a conputer program which includes:
—Ability of hardware/programto detect errors
—Whet her the equipnment is regularly checked

—¥Yhet her the program and equi pnment produce a testable
result

—Whet her t he out put is routinely verified:

automatically as part of t he pr ogr am by a
conpl ementary system that would not work if errors

15
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occurred in the program or equipnent producing the
proposed record; or by other external controls.

Timothy M O Shea, Evidentiary Foundations for Conputer Records,

Ws. Lawer, Feb. 2008, at 11

1109 These and other factors would provide appropriate
guidance to circuit courts and litigants in presenting evidence
resulting from a conputerized process to denonstrate that the
evidence is produced by an accurate, functioning device. The
testinmony in the present case falls short.

1110 Requiring the State to verify the accuracy of the
particular electronic nonitoring device does not inpose an
unr easonabl e burden on the State. The State has seem ngly done

just fine conplying with the requirenents of State v. Hanson.

1111 Finally, it is inportant to clarify that t he
majority's conclusion is narrow It is limted to the
technol ogy underlying this type of electronic nonitoring device.
Whet her expert testinony isS necessary to introduce reports
produced from data <collected by even nore technologically
advanced wunits wll necessarily have to be dealt wth
i ndividually as those cases ari se.

* % k%

112 I conclude that expert testinony was necessary to
establish the reliability of the electronic nonitoring device
technology. | further conclude that the State failed to present
a sufficient foundation to ensure the reliability and accuracy
of this report as generated from data acquired by the particul ar
el ectronic nonitoring unit.

113 For the foregoing reasons, | dissent.

16



No. 2009AP1351-CR. ssa

114 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.
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