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REVI EW of a decision of the Court of Appeals. Affirned.

11 ANNETTE KI NGSLAND ZI| EGLER, J. This is a review of a

publi shed decision of the court of appeals, 260 North 12th
Street, LLC v. Wsconsin DOI, 2010 W App 138, 329 Ws. 2d 748,

792 N.W2d 572, that affirnmed a judgnent entered by the
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M | waukee County Circuit Court! on a jury verdict in favor of 260
North 12th Street, LLC and Basil E. Ryan, Jr. (collectively,
Ryan).

12 Pursuant to its power of em nent domain, the Wsconsin
Departnent of Transportation (DOT) acquired Ryan's property as
part of a plan to reconstruct a major freeway interchange in
downt owmn M | waukee, commonly known as the Marquette |nterchange.
A jury awarded Ryan $2,001,725 as just conpensation for the
taking of his property. Over Ryan's objection, the jury was
presented evidence concerning the environnental contam nation of
Ryan's property and the cost to renediate it.

13 Ryan noved the circuit court for a judgnent
notw thstanding the verdict or, alternatively, for a new trial
mai ntai ning that evidence of environmental contam nation and of
remedi ation costs are inadmssible in condemation proceedi ngs
as a matter of [|aw In addition, Ryan argued that the circuit
court erroneously exercised its discretion when it (1) admtted

specul ative testinony by the DOI's appraiser, (2) excluded

! The Honorable Francis T. Wasielewski presided over this
case from the filing of the Ws. Stat. 8§ 32.05(11) (2005-06)
appeal on June 22, 2005, until August 1, 2007, when the case was
transferred to the Honorable M chael B. Brennan because of

judicial rotation. Judge Brennan presided over many of the
proceedi ngs pertaining to the instant appeal, including the pre-
trial notions and the jury trial. On Decenber 1, 2008, the case

was transferred to the Honorable WIIliam Sosnay who entered the
j udgment .

Al'l subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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Ryan's expert w tnesses, and (3) rejected Ryan's proposed jury

i nstructi ons.

14

The <circuit court denied Ryan's notion and entered

judgnent on the jury verdict. The court of appeals affirned.

15
16
(1)

(2)

(3)

(4)

17

We granted Ryan's petition for review and now affirm
This case presents the follow ng four issues:

Are evidence of environnental contam nation and of
remedi ation costs adm ssi bl e in condemmat i on
proceedi ngs under Ws. Stat. ch. 327

Assum ng evidence of environnmental contam nation and
of renediation costs were adm ssible in this case, did
the circuit court erroneously exercise its discretion
when it admtted at trial testinony by the DOI's
apprai ser over Ryan's objection that the testinony was
specul ative?

Did the «circuit court erroneously exercise its
di scretion when it excluded Ryan's expert w tnesses as
a result of Ryan's failure to tinmely disclose the
Wi tnesses in accordance with the court's scheduling
order?

Did the «circuit court erroneously exercise its
discretion when it rejected Ryan's proposed jury
instructions in favor of the standard jury instruction
on fair market value in the case of a total taking?

First, we conclude that evidence of environnental

contam nation and of renedi ation costs are admissible in

condemati on proceedi ngs under Ws. Stat. ch. 32, subject to the

3
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circuit court's broad discretion. Such evidence is adm ssible
in condemation proceedings in the circuit court's discretion so
long as it is relevant to the fair market value of the property.
A property's environnental contamnation and the costs to
remedi ate it are relevant to the property's fair market value if
they would influence a prudent purchaser who is wlling and
abl e, but not obliged, to buy the property.

18 We enphasi ze that our holding speaks only to a circuit
court's di scretionary authority to adm t evi dence of
envi ronment al contam nation and of remedi ation costs in
condemati on proceedi ngs. W take no position on how the
adm ssion of such evidence in a condemmation proceeding may
affect the property owner in a future environnental action, if
one shoul d occur.

19 Second, we concl ude t hat t he circuit court
appropriately exercised its discretion when it admtted at trial
testinony by the DOI's appraiser over Ryan's objection that the
testi nony was specul ati ve. Ryan does not take issue with the
appraiser's qualifications or the relevance of his testinony;
rather, Ryan objects to the nmethod by which the appraiser val ued
Ryan's property. However, any flaws in the appraiser's
met hodol ogy properly went to the weight of his testinony, not
its adm ssibility.

110 Third, we concl ude t hat t he circuit court
appropriately exercised its discretion when it excluded Ryan's
expert wtnesses as a result of Ryan's failure to tinely
di scl ose the witnesses in accordance with the court's scheduling

4
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or der. The circuit court acted under its express statutory
authority to sanction Ryan and made a reasoned decision to
exclude the expert wtnesses after carefully considering the
facts of record.

11 Fourth and finally, we conclude that the circuit court
appropriately exercised its discretion when it rejected Ryan's
proposed jury instructions in favor of the standard jury
instruction on fair market value in the case of a total taking.
Ryan's bald assertion that the given jury instructions were
insufficient does not neet the standard for reversal.

| . FACTUAL BACKGROUND

12 Pursuant to its power of emnent donmain under Ws.
Stat. 8§ 32.05, the DOl acquired Ryan's property as part of a
plan to reconstruct the Marquette |nterchange. Exercising his
right under 8§ 32.05(2)(b), Ryan obtained his own appraisal of
his property, conpleted by Wsconsin-certified general appraiser
Lawrence R N cholson (N cholson). Ni chol son valued Ryan's
property at $3, 497, 000. However, based upon its own appraisal,
the DOl offered Ryan conpensation of $1, 348, 000. See
§ 32.05(3). Ryan rejected the DOI's offer. Consequently, on
March 30, 2005, the DOT recorded in the office of the Register
of Deeds of M I|waukee County an award of damages equal to the
jurisdictional offer and took Ryan's property. See 8§ 32.05(7).

1. PROCEDURAL POSTURE

113 On June 22, 2005, pursuant to Ws. Stat. § 32.05(11),
Ryan appeal ed the DOT's award of damages to the M | waukee County
Circuit Court. The sole issue on appeal was the anount of just

5
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conpensation owed to Ryan by the DOT, as determned by a jury.
See § 32.05(11).

124 On Decenber 13, 2005, the Honorable Francis T.
Wasi el ewski conducted the case's first scheduling conference.
Ryan's counsel, Attorney Alan Mircuvitz, was present. Judge

Wasi el ewski issued a scheduling order, which, inter alia, set

February 15, 2006, as the date by which Ryan was required to
di scl ose his witnesses, including experts.? The order explicitly
provided, in bold-faced type, "Wtnesses not tinely nanmed and
described shall not be called as witnesses at trial, except for
good cause shown."

115 Adhering to the scheduling order, Ryan submtted his
list of witnesses on February 15, 2006. Hs |ist disclosed two

expert wtnesses: N cholson and an unnaned "Surveyor/Engi neer"

from Kapur & Associates. |In addition, at the end of his wtness
list, Ryan "reserve[d] the right . . . to name wtnesses to be
called in rebuttal including, but not limted to" appraisers

Stuart M Fritz and Mark A. At hanas.

2 Specifically, paragraph 2 of the scheduling order stated:

Counsel shall provide in witing to opposing counsel
(a) the nanme and addresses of lay witnesses (with a
brief statenment as to their testinony); (b) the nanes,
addresses, and resunes together with a witten report
for each expert naned; [Failure to provide a
permanency report from a witness shall preclude that
W t ness from expressing an opi ni on regar di ng
per mmnency, except for good <cause.] and (c) an
item zed statenent of damages clained, including any
speci al damage cl ai nr8 and permanency, on or before

Feb. 15, 2006 by Plaintiff
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116 On May 8, 2006, the DOT filed its list of wtnesses.
The DOT naned 17 expert w tnesses, including Wsconsin-certified
gener al apprai ser Scott L. MacW Il lians (MacWI I i ans) and
pr of essi onal engi neer and geol ogi st Kenneth S. Wade (Wade). The
DOT expl ained that MacWIlianms was expected to testify as to the
val ue of Ryan's property, and Wade was expected to testify as to
the discovery of environnmental contam nation on Ryan's property
and the estimated costs of renediation. At that tine, the DOT
served upon Ryan copies of both MacWIIlians' appraisal report
and Wade's nmenorandum

117 N cholson and MacWIlians were deposed on July 12,
2006, and August 30, 2006, respectively. Ni chol son testified
that his appraisal of Ryan's property assumed that the property
was environnentally clean. Still, N cholson conceded that a
prudent buyer of property would deduct from his or her offer
price the cost to renediate any environnmental contam nation.
MacWIllians, in turn, confirmed that his appraisal of Ryan's
property included a deduction for environnental contam nation
and the estimted costs of renedi ation.

118 On May 23, 2007, notice was sent to the parties that
effective August 1, 2007, the case would be transferred to the
Honor abl e M chael B. Brennan because of judicial rotation. Soon
after August 1, 2007, Attorney Marcuvitz informed Judge Brennan
that he intended to withdraw as Ryan's counsel. Based on that
informati on, on August 27, 2007, Judge Brennan suspended the
court's scheduling order, pending the resolution of the status
of Ryan's counsel. However, the court's order specifically

7
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provided, "It is the present understanding of the Court that the
deadlines for disclosure of lay and expert wtnesses, which
deadl i nes have been nmet in this mtter, wll not be reset at
[the] new schedul i ng conference."

119 On Cctober 4, 2007, the circuit court granted Attorney
Marcuvitz's notion to withdraw as Ryan's counsel. By that tine,
Ryan had yet to secure new counsel.

20 On January 10, 2008, the circuit court held a status
conference and issued an amended scheduling order. The order,
in relevant part, set March 15, 2008, as the date by which Ryan
was required to respond to witten discovery requests; My 15,
2008, as the date by which the parties had to file any
di spositive notions; and June 30, 2008, as the date by which
di scovery had to be conpleted. The order did not, however,
anend Ryan's deadline for disclosure of wtnesses.

217 On March 17, 2008, Ryan retained Attorney Dan
Bi ersdorf as his new counsel. Subsequently, Ryan and the DOT
reached a stipulation that Ryan would have an additional three
weeks to respond to witten discovery requests. The circuit
court approved the parties’ stipulation and anended the
schedul i ng order accordingly. Again, the court's order did not
anend Ryan's deadline for disclosure of wtnesses.

22 On WMay 15, 2008, Ryan filed a notion for partial

summary judgment,® seeking to exclude from trial any evidence

> Wiile Ryan referred to his notion as a notion for partial
summary judgnent, the notion nore accurately functioned as a
nmotion in |imne.
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concerning the inpact of environnmental contam nation on the
val ue of Ryan's property. Relying on his right to due process
and the concept of fundanental fairness, Ryan argued that
evi dence of environnental contam nation and of renediation costs
are inadm ssible in condemati on proceedings as a matter of |aw
Specifically, Ryan alleged that admtting such evidence
i nproperly subjects the property owner to a "double-take,” in
which the condemmor acquires the contam nated property at a
di scounted rate while still retaining the right to pursue the
responsi ble party for cleanup costs.

123 In the alternative, assum ng evidence of environnental
contam nation and of renediation <costs are admssible in
condemation proceedings, Ryan argued that the circuit court
must preclude MacWIlliams from testifying on the grounds that
his appraisal is speculative. In particular, Ryan naintained
that MacWIllians failed to apply the proper nethodology for
valuing contam nated properties as provided by the Uniform
Standards of Professional Appraisal Practice (USPAP).* In

support, Ryan relied upon the opinions of two experts, certified

* More specifically, Ryan alleged that MacWIllians failed to
apply the inpaired analysis nethodology prescribed by USPAP
Advi sory Opinion 9 (AG9), which governs the appraisal of real
property inpacted by environnental contam nation. See generally
Appr ai sal St andar ds Boar d, USPAP: AO 9 (2010-11),
http://ww. uspap. org/ AQO ao01_10/ao_09. htm (last visited Dec. 19,
2011). According to Ryan, AO 9 provides that an appraiser nust
first determ ne the clean, uncontam nated value of the property
and then make deductions for three conmponents of contam nation
cost effects (the <costs of renediation), use effects (the
effects on site usability), and risks effects (stigna).
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general appraiser Jason Messner (Messner) and professional
engi neer Joe M chael chuck (M chael chuck).

124 Five days later, on My 20, 2008, the DOT noved the
circuit court to exclude Ryan's newy disclosed expert wtnesses
on the grounds that neither Messner nor M chael chuck were naned
in Ryan's February 15, 2006, witness |ist.

25 1In opposition to the DOT's notion, Ryan asserted that
he permssibly retained Messner and M chaelchuck to rebut
MacW I Iians' testinony. Ryan noted that the scheduling order
was silent as to rebuttal w tnesses specifically, and, noreover,
he expressly reserved the right to nane rebuttal w tnesses. I n
any event, Ryan argued, the relevance of Messner and
M chael chuck' s testinony outwei ghs any prejudice suffered by the
DOT.

126 On June 4, 2008, the circuit court held a hearing and
granted the DOT's notion to exclude Messner and M chael chuck as
a result of their untinely disclosure. Acting pursuant to Ws.
Stat. 88 802.10, 804.12(2), and 805.03, the <circuit court
concluded that Ryan failed to denonstrate good cause for relief
from the scheduling order. In a lengthy oral ruling, the court
reasoned that its August 27, 2007, order nenorialized the
parties' agreement not to anend their respective deadlines for
the disclosure of w tnesses, and Ryan never sought |eave to add
any w tnesses. Furthernore, the circuit court determ ned that
permtting Messner and M chael chuck to testify woul d
substantially prejudice the DOI because discovery was set to
close, and the DOI would have to radically alter its defense

10
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strategy. Conversely, the court explained, excluding Messner
and M chael chuck would result in only mnor prejudice to Ryan
since he had already submtted a conprehensive witness list with
an eye towards trial.

27 Ryan noved for reconsideration, which the circuit
court denied on July 22, 2008. On that sanme date, the circuit
court also denied Ryan's notion for partial summary judgnent.
Persuaded by the Connecticut Suprene Court's decision in

Nort heast CT Economic Alliance, Inc. v. ATC Partnership, 776

A.2d 1068 (Conn. 2001), the circuit court concluded that
evi dence of environnental contam nation and of renediation costs
are adm ssible in condemation proceedi ngs because they bear on
the fair nmarket value of the subject property: "Excluding
contam nation evidence as the Connecti cut Court poi nts
out . . . would likely result in a fictional property value, a
result that would be inconsistent with the principles by which
just conpensation is calculated."” The circuit court further
rejected Ryan's argunent that MacWIIlianms should be precluded
from testifying, reasoning that any flaws in McWIIians'
met hodology go to the weight of the evidence, not its
adm ssibility.

28 The <case proceeded to a seven-day jury trial
begi nni ng on August 25, 2008. The jury was presented evidence
that Ryan's property was located in MIlwaukee's Mnononee
Valley, a largely abandoned industrial area contam nated wth
pollutants, including 1|ead, benzene, arsenic, diesel range
or gani cs, and polychlorinated biphenyls. Anmong ot hers,

11
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Ni chol son and MacW Il lians testified as to the value of Ryan's
property, taking into consideration the property's environnmental
contam nation and the estimated costs of renediation.

29 The ~circuit court rejected Ryan's proposed jury
instructions on renediation costs and inpaired versus uninpaired
mar ket value and instead provided to the jury Ws JI—Cvil
8100, the standard jury instruction on fair nmarket value in the
case of a total taking. The special verdict asked the jury to
determine the fair market value of Ryan's property at the tine
of the taking on March 30, 2005. The jury answered, $2,001, 725.

130 On Septenber 22, 2008, Ryan noved the circuit court
for a judgnent notw thstanding the verdict or, alternatively,
for a new trial, raising the same issues as argued in his pre-
trial nmotions. The circuit court denied Ryan's notion.

1831 On April 30, 2009, the Honorable WIIliam Sosnay
entered judgnent on the jury verdict and awarded Ryan $653, 725
in damages, the difference between the jury verdict and the
March 30, 2005, award of damages; $268,000 in attorney's fees
and $48,019.40 in costs.

132 Ryan appealed from the judgnent, and the court of
appeals affirmed. 260 N. 12th St., 329 Ws. 2d 748. First, the

court of appeals concluded that evidence of environnental
contam nation and of renediation <costs are admssible in
condemati on proceedings under Ws. Stat. ch. 32. Id., 923.
The court reasoned that "[e]nvironmental contam nation and the

need to renediate the contamnation is relevant to fair market

12
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value and, therefore, it is relevant to a determ nation of |ust
conmpensation pursuant to Ws. Stat. § 32.09(5)(a)." Id.

133 Second, the <court of appeals determned that the
circuit court appropriately exercised its discretion when it
excl uded Messner and M chael chuck. Id., 938. As a prelimnary
matter, the court of appeals agreed with the circuit court that
Ryan violated the scheduling order by his untinmely disclosure of
Messner and M chael chuck. 1d., 133. Furthernore, the court of
appeals found no reason to disturb the ~circuit court's
di scretionary decision to exclude the tw expert wtnesses,
noting that the circuit court carefully balanced the purported
rel evance of the testinony against the threat of substantial
prejudice to the DOT. See id., 134.

134 Third, the court of appeals rejected Ryan's argunent
that the circuit court erroneously admtted MacWIIians'
testi nony. Id., 941. The court of appeals explained that
Ryan's challenges to MacW I Ilians' nethodol ogy went to the weight
of the testinony, not its admssibility. Id., 140. As the
court of appeals pointed out, the jury was able to consider any
fl aws in MacW I |1 ans' appr ai sal t hr ough Ryan's Cross-
exam nation. 1d., Y41.

135 Finally, the court of appeals declined to address
Ryan's claim that the circuit court erroneously rejected his
proposed jury instructions, reasoning that Ryan's brief was
devoid of any explanation as to how the jury was msled by the

instruction actually given. I1d., 43.

13
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136 Ryan petitioned this court for review, which we

granted on March 16, 2011. W now affirm
[11. STANDARD OF REVI EW

137 The four issues in this case inplicate varied
standards of review. W discuss them by issue.

138 First, we nust determne whether the circuit court
appropriately admtted at trial evidence concerning the
environnental contamnation of Ryan's property and the cost to
remedi ate it. "' The adm ssion of evidence touching upon the
value of property appropriated in condemation cases mnust be
left largely to the discretion of the trial judge.'" Leat hem

Smth Lodge, Inc. v. State, 94 Ws. 2d 406, 409, 288 N W2d 808

(1980) (quoting 5 Nichols on Emnent Domain, 8§ 18.1[3], at 18-

38-40); see also Arents v. ANR Pipeline Co., 2005 W App 61,

112, 281 Ws. 2d 173, 696 N W2d 194. W will not disturb a
circuit court's decision to admt evidence unless the court

erroneously exercised its discretion. State v. Ringer, 2010 W

69, 9124, 326 Ws. 2d 351, 785 N W2d 448. A circuit court
erroneously exercises its discretion if it applies an inproper
| egal standard or nakes a decision not reasonably supported by
the facts of record. Id.

139 In this case, Ryan argues that the circuit court erred
as a mtter of law when it admtted at trial evidence of
envi ronmental contam nation and of renediation costs. Wet her
such evidence is inadm ssible in condemation proceedings as a
matter of law requires us to interpret and apply Ws. Stat. ch.
32. Statutory interpretation and application present questions

14
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of law that we review de novo while benefiting fromthe anal yses

of the court of appeals and circuit court. E-L Enters., Inc. v.

M | waukee Metro. Sewerage Dist., 2010 W 58, 120, 326

Ws. 2d 82, 785 N W2d 4009.

40 Second, assuni ng evi dence of envi r onnent al
contam nation and of renediation costs were adm ssible in this
case, we nust determ ne whether the circuit court appropriately
admtted at trial MacWIIlians' testinony. Like the decision to
admt evidence, the decision to admt expert testinony is
revi ewed under the standard of erroneous exercise of discretion.

See Hoekstra v. QGuardian Pipeline, LLC 2006 W App 245, {14,

298 Ws. 2d 165, 726 N.W2d 648; Arents, 281 Ws. 2d 173, 113.
41 Third, we nust determne whether the circuit court
appropriately excluded Messner and M chael chuck. A circuit
court's decision to inpose sanctions for a violation of the
court's scheduling order, and the decision of which sanction to
i npose, is, again, within the circuit court's sound discretion

Hefty v. Strickhouser, 2008 W 96, 928, 312 Ws. 2d 530, 752

N. W 2d 820.

142 The fourth and final issue relates to the circuit
court's decision to reject Ryan's proposed jury instructions.
The decision of which jury instructions to give is also

di scretionary. See State v. Burris, 2011 W 32, 924, 333

Ws. 2d 87, 797 N.W2d 430; Kol pin v. Pioneer Power & Light Co.

162 Ws. 2d 1, 32, 469 N.W2d 595 (1991).
V. ANALYSI S

15
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A. Adm ssi on of Evidence of Environnmental Contamn nation
and of Renedi ati on Costs

143 The Takings Clause of the Fifth Amendnent of the
United States Constitution, made applicable to the States

through the Fourteenth Anendnent, see Lingle v. Chevron U S A

Inc., 544 U. S. 528, 536 (2005) (citing Chicago, Burlington &

Qincy RR Co. v. Gty of Chicago, 166 U.S. 226 (1897)),

mandates that private property shall not "be taken for public
use, w thout just conpensation.” Simlarly, Article I, Section
13 of the Wsconsin Constitution provides that "[t]he property
of no person shall be taken for public use wthout just

conpensation therefor." See also E-L Enters., 326 Ws. 2d 82,

121; Gty of MIwaukee Post No. 2874 Veterans of Foreign Wars of

the U S. v. Redevel opnent Auth. of M I waukee, 2009 W 84, {35,

319 Ws. 2d 553, 768 N W2d 749. As the text of those
provi sions make clear, the federal and state constitutions do
not prohibit the taking of private property for public use but

r at her place[] a condition on the exercise of that power."'"

Lingle, 544 U S. at 536 (quoting First English Evangeli cal

Lut heran Church of Gendale v. Cnty. of Los Angeles, Cal., 482

US 304, 314 (1987)). Nanely, the governnent nust justly
conpensate the property owner for the taking. See id. at 537.
144 Wsconsin Stat. 8§ 32.09 codifies the constitutional
requi renent that a property owner receive just conpensation for
the taking of his or her property. Because 8 32.09 is a statute
intended to benefit an owner whose property is taken against his

or her will, we afford it liberal construction. See Spiegel berg

16
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v. State, 2006 W 75, 931, 291 Ws. 2d 601, 717 N W2d 641;
Standard Theatres, Inc. v. DOTI, 118 Ws. 2d 730, 742-43, 349

N. W2d 661 (1984).

145 Wsconsin Stat. 8§ 32.09(1) provides, in relevant part,
that "[t]he conpensation so determined . . . shall be as of the
date  of evaluation as fixed by s. 32.05(7)(c)
Wsconsin Stat. 8 32.05(7)(c), in turn, defines the "date of
eval uation,” or the "date of taking," as the date on which the
condemmor records its award of damages in the office of the
regi ster of deeds of the county wherein the property is |ocated.

46 In addition, in the case of a total taking, as is the
case with Ryan's property, Ws. Stat. 8 32.09(5)(a) provides
that "the condemmor shall pay the fair market value of the
property taken

147 "Fair market value" is well-defined by our case |aw
"Fair market value is 'the ampbunt for which the property could

be sold in the market on a sale by an owner wlling, but not

conpelled, to sell, and to a purchaser willing and able, but not
obliged, to buy."'" Spi egel berg, 291 Ws. 2d 601, 921 (quoting
Pi nczkowski V. M | waukee Cnty., 2005 W 161, 118, 286

Ws. 2d 339, 706 N W2d 642); see also Cty of MIwaukee Post

No. 2874, 319 Ws. 2d 553, 14; Arents, 281 Ws. 2d 173, 114, Ws
JI—€&ivil 8100. Consistent with that definition, we have said
that when determning the value of property in a condemation
proceedi ng, "'every elenent which affects value and which would
i nfluence a prudent purchaser should be considered.'"” d ar mar

Realty Co. v. Redevel opnent Auth. of M| waukee, 129 Ws. 2d 81,

17
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91, 383 N.W2d 890 (1986) (quoting Herro v. DNR, 67 Ws. 2d 407,

420, 227 N.W2d 456 (1975)); see also Ken-Crete Prods. Co. .

State H ghway Commin, 24 Ws. 2d 355, 359-60, 129 N W2d 130

(1964); Hoekstra, 298 Ws. 2d 165, 9133; Arents, 281 Ws. 2d 173,
115. Wsconsin JI—€Civil 8100, the standard jury instruction on
fair market value in the case of a total taking, incorporates
that rule. See Ws JI—Civil 8100 (instructing jurors that they
"shoul d consider every elenent that establishes the fair market
val ue of the property").

48 In this case, we are called upon to determ ne whether
evi dence of environnental contam nation and of renediation costs
are adm ssible in condemation proceedings under Ws. Stat. ch.
32. In light of the above rule, the answer is quite sinply,
yes. Subject to the circuit court's discretion, evidence of
envi ronment al contam nation and of renmediation costs are
adm ssible in condemation proceedings so long as they are
relevant to the fair market value of the property.® A property's
environmental contam nation and the costs to renediate it are

relevant to the property's fair market value if they would

> W do not, and cannot, detail every scenario in which
evi dence of environnental contam nation and of renediation costs
may or may not be admssible in a condemation proceeding.
| ndeed, we could envision a scenario in which one is adm ssible
while the other is not. Suffice it to say that in each
condemation proceeding, the circuit court nust exercise its
discretion in admtting or excluding evidence of environnental
contam nation and of renediation costs, in accordance wth our
rules of evidence governing relevance and the admssibility of
expert testinony. See Ws. Stat. 88 904.01, 904.02, 0904.03,
907. 02.
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i nfluence a prudent purchaser who is willing and able, but not
obliged, to buy the property. To conclude, as a matter of |aw,
that environnental contam nation and renediation costs are not
relevant to a property's fair market value, in the words of the

Connecticut Suprenme Court, "blinks at reality.” Ne. CT Econ.

Al liance, 776 A 2d at 1080 ("Excluding contam nation evidence,
as a matter of law, is likely to result in a fictional property
value—a result that is inconsistent wth the principles by
whi ch just conpensation is calcul ated. It blinks at reality to
say that a wlling buyer would sinply ignore the fact of
contam nati on, and its at t endant econom c consequences,
i ncluding specifically the cost of renediation, in deciding how
much to pay for property."). I ndeed, in this context, we view
evidence of environnental contamnation no differently than
evidence of a |eaky basenent, a cracked foundation, or a
dil apidated roof: in each case, if the damage and the attendant
costs of repair wuld influence a prudent purchaser in
determ ning how nuch to pay for the property, then evidence of
such damage and repair costs is relevant to fair market value
and therefore adm ssible in condemati on proceedi ngs.

149 Ryan asks us not to view these issues so sinply.
Relying in large part on the Mnnesota Suprenme Court's recent

deci sion in Morhead Econom c Devel opnent Authority v. Anda, 789

N.W2d 860 (M nn. 2010), Ryan argues that evi dence  of

environnental contam nation and of renediation costs should be
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excl uded in condemation proceedings as a matter of law.® Giting
fairness considerations and due process concerns, the Anda court
held that evidence of environnental contam nation and of
remedi ation costs are generally inadmssible in condemation
proceedi ngs. ’ Id. at 878. According to the Anda court,
admtting such evidence would wunfairly subject the property
owner to "double liability" or a "double-take,”™ in which the

property owner mnust first pay for the contam nation through a

reduced condemation award while still remaining potentially
liable for the contam nation under environnental |aw. ld. Such
doubl e liability, t he court reasoned, vi ol at es t he

constitutional requirenent that when the governnent condemns

property, the property owner nust be put in as good of a

® It should be noted that Ryan changed course at oral
argunent, taking no issue with the idea that environnental
contami nation and renedi ati on costs are relevant to a property's
fair market value and therefore generally admssible in
condemati on proceedi ngs. | nst ead, Ryan's focus at ora
argunment was the alleged speculative nature of the particular
evidence in his case.

W view Ryan's concessions at oral argunment as further
support for our hol ding that evi dence of envi ronnent al
contam nation and of renediation <costs are admssible in
condemnmati on proceedi ngs under Ws. Stat. ch. 32, subject to the
circuit court's discretion. Still, we analyze the issues as
they were originally appealed and briefed to us.

" See also DOT v. Parr, 633 N.E. 2d 19, 23 (lIl. App. Ct.
1994), superseded by statute, 735 IIl. Conp. Stat. 30/10-5-50
(2007); Aladdin, Inc. v. Black Hawk Cnty., 562 N W2d 608, 615-
16 (lowa 1997); Hous. Auth. of New Brunswick v. Suydam
Investors, L.L.C, 826 A 2d 673, 687 (NJ. 2003); Cty of New
York v. Mbil QI Corp., 783 NY.S.2d 75, 79 (N Y. App. Div.
2004) .
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position pecuniarily as if his or her property had not been

t aken. See id. (citing dson v. United States, 292 U S. 246

255 (1934)). In addition, the Anda court nmaintained that a rule

of law excluding evidence of environnmental contam nation and of
remedi ation costs nore adequately protects a property owner's
right to procedural due process. Anda, 789 N W2d at 882.
Specifically, the court noted that in a condemati on proceedi ng,
a property owner lacks the ability to contest liability for the
contam nation or inplead other potentially responsible parties.
Id. In the end, the Anda court acknow edged its departure from
the wusual standard applied in condemation proceedings but

deened it necessary in the interests of fairness:

Al t hough condemmation awards are usually based on the
fair market value of the property in whatever
condition the property is at the tinme of the taking,
the constitutional standard that courts nust adhere to
is "just conpensation.” Courts can be fluid in the
standards they apply to determne "just conpensation”
when fairness so requires.

Id. at 880.

50 Turning to the instant case, Ryan invites us to adopt
the Mnnesota Supreme Court's exclusion approach in Anda,
arguing that it is consistent with our policy of |liberally

construing Ws. St at . § 32.09. See  Spi egel berg, 291

Ws. 2d 601, 131; Standard Theatres, 118 Ws. 2d at 742-43. e

decline Ryan's invitation.
51 The concerns raised by Ryan and the M nnesota Suprene
Court do not go unnoticed. However, for purposes of the instant

case, they mss the nark. Liability for environnenta
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contam nation has no place in a condemation proceedi ng under
Ws. Stat. ch. 32. The purpose of a condemnation proceeding is
to ensure that the property owner receives just conpensation.
As our preceding analysis makes clear, in the case of a total
taking, the property owner is justly conpensated when he or she
receives an anount equal to the property's fair market value on
the date of taking. See § 32.09(1), (5)(a). To determ ne the
property's fair market value, "'every elenent which affects
value and which would influence a prudent purchaser should be

considered.'" Carmar Realty, 129 Ws. 2d at 91 (quoting Herro,

67 Ws. 2d at 420). Envi ronnment al contam nation and renedi ati on
costs unquestionably affect a property's value and thus should
be consi dered. How the property canme to be contam nated on the
8

date of taking, or who is responsible, are different questions.

See Ne. CT Econ. Alliance, 776 A 2d at 1083. As articulated by

the Connecticut Supreme Court, "[t]o deny the condemor the
right to put on evidence as to one of the significant
determ nants of that conditi on—and hence val ue—because it my

not reflect the owner's degree of responsibility for the

8 For this very reason, we reject Ryan's argunent that even
if evidence of environmental contam nation and of renediation
costs are admi ssible in condemation proceedi ngs, such evidence
must be limted to the extent of the property owner's liability.
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condition msses the point of an emnent domain valuation
process."® Id.

52 Furthernore, the concerns raised by Ryan and the
M nnesota Suprene Court are based on an assunption that a
subsequent environnmental action is a certainty. It is not. In
fact, in the instant case, Ryan has not been pursued in a
remedi ati on action and, at |east according to the DOTl, will not
be. W decline to exclude evidence of envi ronment al
contam nation and  of remedi ation costs in condemation
proceedings as a matter of law, and thereby require the
condemmor to always pay nore than the property's fair market
value, based on the nere possibility of a "double-take."
| ndeed, in the case of a taking, fairness to the property owner
IS only hal f t he equati on. "\What ever t he
circunstances . . . the domnant consideration always remains
the sanme: What conpensation is 'just' both to an owner whose
property is taken and to the public that nust pay the bill?"
United States v. Commodities Trading Corp., 339 U S 121, 123

® Several other «courts have simlarly concluded. See
Redevel opnent Agency of Ponona v. Thrifty QI Co., 5 Cal. Rptr.
2d 687, 689 n.9 (Cal. C. App. 1992); Fla. Dep't of Transp. v.
Fi nkel stein, 629 So.2d 932, 934 (Fla. Dst. C. App. 1993);
Stafford v. Bryan Cnty. Bd. of Educ., 466 S.E 2d 637, 640-41
(Ga. Ct. App. 1995); City of Oathe v. Stott, 861 P.2d 1287,
1290 (Kan. 1993); La. Dep't of Transp. & Dev. v. La.-Ark. Ry.
Co., 704 So.2d 822, 823 (La. C. App. 1997); Silver Creek Drain
Dist. v. Extrusions Div., Inc., 663 N W2d 436, 437 (Mch.
2003); O. Dep't of Transp. v. Hughes, 986 P.2d 700, 703 (O.
Ct. App. 1999); Tennessee v. Brandon, 898 S.W2d 224, 227 (Tenn.
Ct. App. 1994).
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(1950); see also Gty of MIlwaukee Post No. 2874, 319

Ws. 2d 553, {50.

153 In sunmary, we conclude that evidence of environnental
contam nation and of renediation <costs are admssible in
condemati on proceedi ngs under Ws. Stat. ch. 32, subject to the
circuit court's broad discretion. Accordingly, in this case,
the circuit court applied a proper |egal standard and did not
erroneously exercise its discretion when it admtted at trial
evi dence concerning the environnmental contamnation of Ryan's
property and the cost to renediate it. How the adm ssion of
such evidence in this condemmation proceeding may affect Ryan in
a future environmental action, if one should occur, is not
bef ore us.

B. Adm ssion of MacWIlianms' Testinony

154 1In the alternative, Ryan argues that the circuit court
erroneously exercised its discretion when it admtted at trial
MacW I |1 ans' testi nony. Specifically, Ryan contends that
MacW I Iians' appraisal testinony was specul ative and therefore
i nadm ssi ble because MacWIllians failed to apply the proper
met hodol ogy for valuing contam nated properties as provided by
USPAP.

55 Assumng for the sake of argunent that MacWIIians'
met hodol ogy was in fact flawed, we still do not agree wth Ryan
that the circuit court erred when it admtted McWIIians'
testinmony. A circuit court has broad discretion to admt expert
testinony if the witness is qualified as an expert by know edge,
skill, experience, training, or education, and if the testinony
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is relevant, that is, if the testinony will assist the trier of
fact in understanding the evidence or determning a fact in

i ssue. Ws. Stat. § 907.02:1° State v. Kandutsch, 2011 W 78,

26, 336 Ws. 2d 478, 799 N.W2d 865; Hoekstra, 298 Ws. 2d 165,
114; Arents, 281 Ws. 2d 173, 113. Here, Ryan does not claim
that MacWIllianms, a Wsconsin-certified general appraiser, was
not qualified to provide testinony on the value of Ryan's
property. Ryan al so does not claim that MacWIIlians' testinony
was not helpful to the jury in its determnation of the fair
mar ket val ue of Ryan's property. Instead, Ryan takes issue with
the method by which McWIIlianms appraised Ryan's property.
However, any flaws in MacWIIlianms' nethodol ogy properly went to

the weight of his testinony, not its admssibility:

In a state such as Wsconsin, where substantially
unlimted Cross-exam nati on is permtted, t he
underlying theory or principle on which admssibility
is based can be attacked by cross-exam nation or by
other types of inpeachnent. Whether a scientific
W tness whose testinony is relevant is believed is a
question of credibility for the finder of fact, but it
clearly is adm ssible.

State v. Walstad, 119 Ws. 2d 483, 519, 351 N.W2d 469 (1984).

C. Exclusion of Messner and M chael chuck

" Effective February 1, 2011, the |egislature anended Ws.
St at . § 907.02 to adopt t he Dauber t V. Merrell Dow
Pharmaceuticals, Inc., 509 US. 579 (1993), reliability standard
as stated in Federal Rule of Evidence 702. See 2011 Ws. Act.
2, 88 34m 45(5); State v. Kandutsch, 2011 W 78, 126 n.7, 336
Ws. 2d 478, 799 N W 2d 865. The instant case was brought on
June 22, 2005, and is therefore governed by the then-existing
standard for admitting expert testinony.
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56 Ryan also argues that the circuit court erroneously
exercised its discretion when it excluded Ryan's expert
W t nesses, Messner and M chaelchuck, as a result of their
untinely disclosure. Ryan denies violating the court's
scheduling order in the first place but maintains that even if
he did, the circuit court's decision to exclude Messner and
M chael chuck was an unreasonably harsh sanction. We disagree
wi th Ryan on both counts.

157 A circuit court has both statutory and inherent
authority to control its docket through a scheduling order,
provided that the court first consults with the parties' counsel
and any unrepresented party. See Ws. Stat. § 802.10(3); Hefty,
312 Ws. 2d 530, f31. Wsconsin Stat. § 802.10(3)(f) explicitly
states that a scheduling order may address "[t]he limtation,
control and scheduling of depositions and discovery, including
the identification and disclosures of expert w tnesses .

158 A party's failure to follow a scheduling order is
grounds for sanctions at the circuit court's discretion. W s.
Stat. § 802.10(7); Hefty, 312 Ws. 2d 530, §76. Wsconsin Stat.
8 802.10(7) provides, in relevant part, that violations of a
scheduling order are subject to Ws. Stat. 88 804.12 and 805. 03.
W sconsin Stat. 8§ 804.12(2)(a)?2. grants a circuit court

di scretionary authority, inter alia, to prohibit a party "from

i ntroducing designated matters in evidence" for the failure to
obey a scheduling order. Wsconsin Stat. 8§ 805.03 grants a
circuit court even broader discretionary authority to nmake such
orders "as are just" for the failure to obey an order of the
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court. See also Hefty, 312 Ws. 2d 530, ¢{74. This court has

recogni zed that "[ a] court's discretionary sanction for
violation of a scheduling order is generally well grounded when
a scheduling conference has taken place at which all interested
parties were present to be heard.™ Id., 933. Active
participation in a scheduling conference ensures know edge of
deadl i nes and hence leaves little room for tardiness or clained
i gnorance. |d.

159 In this case, the circuit court's first scheduling
order, entered after a scheduling conference at which Attorney
Marcuvitz was present, set February 15, 2006, as the date by
which Ryan was required to disclose his wtnesses, including
experts. The order explicitly provided, "Wtnesses not tinely
named and described shall not be called as witnesses at trial,
except for good cause shown." Evidently cognizant of the
deadline, Ryan submtted his list of wtnesses on February 15,
2006. It is undisputed that Messner and M chael chuck were not
included within that |[ist. In fact, Ryan did not disclose
Messner and M chael chuck until My 15, 2008, when he filed his
motion for partial sunmmary judgnent. Consequently, pursuant to
the scheduling order's explicit directive, Ryan was precluded
from calling Messner and M chael chuck as wtnesses at trial
absent "good cause shown.™

160 While the circuit court anended the scheduling order
on several occasi ons, including after Attorney Marcuvitz
wthdrew as Ryan's counsel and again after Ryan retained
Attorney Biersdorf, the court never anended Ryan's February 15,
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2006, deadline for the disclosure of wtnesses. In fact, the
circuit court's August 27, 2007, order explicitly confirmed that
the deadline had been nmet and would not be reset. At no tinme
did Ryan ever nove the court for relief from the deadline and,
at least according to the record, never so nuch as objected to
the deadline until after the circuit court excluded Messner and
M chael chuck.

61 Still, Ryan denies violating the court's scheduling
order, noting that the scheduling order was silent as to
rebuttal wtnesses specifically and that he expressly reserved
the right to nanme rebuttal w tnesses.

62 Ryan's points are unavailing. The scheduling order
applied Ryan's February 15, 2006, disclosure deadline to both
lay wtnesses and expert wtnesses, wthout singling out
rebuttal w tnesses. Moreover, at the end of his witness Iist,
Ryan specifically nanmed two "witnesses to be called 1in
rebuttal,” neither of which were Messner or M chael chuck. As
the ~court of appeals pointed out, the fact that Ryan
specifically naned two rebuttal witnesses in his wtness |ist
"belies his assertion that he did not believe the 2005

Scheduling Order applied to rebuttal wtnesses."” See 260 N.

12th St., 329 Ws. 2d 748, (31. In addition, the fact that
Ryan, in his witness list, expressly reserved the right to nane
other rebuttal wtnesses cannot save him from his untinely
di scl osure of Messner and M chael chuck. To concl ude otherw se

would "entirely defeat[] the very purpose of the wtness |ist
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requirenent." See Estate of Hegarty v. Beauchai ne, 2006 W App

248, 1188, 297 Ws. 2d 70, 727 N W 2d 857.

163 Pursuant to Ws. Stat. 88 802.10, 804.12(2), and
805.03, the circuit court exercised its discretion to sanction
Ryan for his failure to abide by the scheduling order, excluding
Messner and M chael chuck as expert witnesses. The circuit court
concluded that Ryan failed to denonstrate good cause as to why
Messner and M chael chuck should be called at trial. Ryan
mai ntains that the circuit court's decision to exclude Messner
and M chael chuck was unreasonably harsh

64 The question before us is not whether we would have
granted the sanme sanction but instead whether the circuit court
erroneously exercised its discretion when it made its decision
Hefty, 312 Ws. 2d 530, Y71. In this case, the answer is quite
clearly, no. The ~circuit court acted wunder its express
statutory authority to sanction Ryan and, in a 24-page deci sion,
reasonably excluded Messner and M chaelchuck after carefully
considering the facts of record. The circuit court considered
both the fact that the August 27, 2007, order nenorialized the
parties' agreenent not to anend their respective deadlines for
the disclosure of witnesses and the fact that Ryan never sought
|leave to add any wtnesses. The court then exhaustively
bal anced any perceived prejudices that could result from its
deci si on. First, the court acknow edged that Ryan would suffer
"mnor prejudice" if Messner and M chael chuck were excluded,
namely, Ryan would be restricted to calling only those expert
W tnesses nanmed by his forner counsel. However, the circuit
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court determned that Ryan's nere preference for Messner and
M chael chuck's testinony did not rise to good cause for relief

fromthe scheduling order:

[ There is] no question that previous opinion
testinmony proffered on behalf of [Ryan] went to the
issues at trial. It's just it's not the opinion
testinony that [Ryan's] new counsel wants to put on,
and what the Court has to be satisfied here with is
that there would be sone kind of good cause as to why
M. Messner or M. Mchael chuck should be allowed to
offer these opinions notwithstanding the fact that
it's outside of the scheduling order, and the Court
doesn't see that.

Conversely, the circuit court concluded that the DOT would be
"substantial[ly] prejudice[d]" if Messner and M chael chuck were
permitted to testify.* The court explained that discovery was

set to close, pretrial reports were soon due, and the DOl woul d

1 Citing Ws. Stat. § 904.03, Ryan argues that the circuit
court should have bal anced the danger of prejudice against the
probative value of Messner and M chael chuck's testinony,
mai ntaining that the court's failure to do so was erroneous as a
matter of |aw. As a prelimnary point, we disagree with Ryan
that the circuit court did not consider the rel evance of Messner
and M chael chuck's testinony. In fact, the court expressly
considered the relevance of Messner and M chael chuck' s
testinmony, along with the relevance of N cholson's testinony.
In the end, the court determ ned that Ryan's nere preference for
Messner and M chael chuck's testinony, over N cholson's, did not
rise to good cause for relief fromthe scheduling order.

Regardl ess, the circuit court did not err by not applying
Ws. Stat. § 904.03. Section 904.03 is a rule of evidence
governing the exclusion of otherw se relevant evidence on the
grounds of "the danger of wunfair prejudice, confusion of the
issues, or msleading the jury, or by considerations of undue
delay, waste of time, or needless presentation of cunulative
evi dence. " Here, however, the <circuit court was excluding
Messner and M chael chuck as a sanction for Ryan's failure to
obey the scheduling order pursuant to Ws. Stat. § 802.10.
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have to drastically alter its defense strategy, "notw thstanding
the fact that the [DOI] here followed the scheduling order.™
The court ultimately concluded that the prejudice to the DOT
would be too great if Ryan were to be granted relief from the
scheduling order, and we see no reason to disturb the circuit
court's thoughtful determ nation.?!?
D. Rejection of Ryan's Proposed Jury Instructions

165 Finally, Ryan argues he is entitled to a new trial on
the grounds that the circuit court inproperly rejected his
proposed jury instructions on renediation costs and inpaired
versus uni npaired market val ue. Ryan's argunent is unsupported
by the | aw.

166 A circuit court has wde discretion in determning

which jury instructions to give. Fischer v. Ganju, 168

Ws. 2d 834, 849, 485 N W2d 10 (1992); Kolpin, 162 Ws. 2d at
32. |f the given jury instructions adequately comunicated the
law and were applicable to the facts, no grounds for reversa
exi st. Fi scher, 168 Ws. 2d at 850. Moreover, even if the
circuit court rejected proposed jury instructions that were

arguably appropriate, we wll not reverse unless the court's

21n his brief, in mere passing, Ryan argues that he should
be relieved fromthe circuit court's order excluding Messner and
M chael chuck on the grounds that Attorney Marcuvitz's failure to
tinmely secure an expert wtness to address the contam nation

issue constituted "excusable neglect” under W s. St at .
8 806.07(1)(a). However, the operative word in "excusable
neglect” is "excusable.” See Casper v. Am Int'l S. Ins. Co.

2011 w 81, 937, 336 Ws. 2d 267, 800 N. W 2d 880.
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failure to include the proposed jury instructions was
prejudicial. Kolpin, 162 Ws. 2d at 32.

67 In this case, the circuit court instructed the jury
according to Ws JI—Civil 8100, the standard jury instruction
on fair market value in the case of a total taking. Ryan does
not argue that the given jury instructions incorrectly
communi cated the |aw Ryan also does not argue that he was
prejudiced by the circuit court's failure to include his
proposed jury instructions on renediation costs and inpaired
versus uninpaired market val ue. Rat her, Ryan nerely asserts
that the given jury instructions "were insufficient for a
conplicated trial such as in this case." As the preceding
standard makes clear, Ryan's bald assertion that the given jury
instructions were insufficient does not neet the standard for
reversal

V. CONCLUSI ON

168 First, we conclude that evidence of environnental
contam nation and of renediation <costs are admssible in
condemati on proceedi ngs under Ws. Stat. ch. 32, subject to the
circuit court's broad discretion. Such evidence is admssible
in condemation proceedings in the circuit court's discretion so
long as it is relevant to the fair market value of the property.
A property's environnental contamnation and the costs to
remedi ate it are relevant to the property's fair market value if
they would influence a prudent purchaser who is wlling and

abl e, but not obliged, to buy the property.
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169 We enphasi ze that our holding speaks only to a circuit
court's di scretionary authority to adm t evi dence of
envi ronment al contam nation and of remedi ation costs in
condemati on proceedi ngs. W take no position on how the
adm ssion of such evidence in a condemmation proceeding may
affect the property owner in a future environnental action, if
one shoul d occur.

170 Second, we concl ude t hat t he circuit court
appropriately exercised its discretion when it admtted at trial
testinony by the DOI's appraiser over Ryan's objection that the
testi nony was specul ati ve. Ryan does not take issue with the
appraiser's qualifications or the relevance of his testinony;
rather, Ryan objects to the nmethod by which the appraiser val ued
Ryan's property. However, any flaws in the appraiser's
met hodol ogy properly went to the weight of his testinony, not
its adm ssibility.

71 Third, we concl ude t hat t he circuit court
appropriately exercised its discretion when it excluded Ryan's
expert wtnesses as a result of Ryan's failure to tinely
di scl ose the witnesses in accordance with the court's scheduling
or der. The circuit court acted under its express statutory
authority to sanction Ryan and made a reasoned decision to
exclude the expert wtnesses after carefully considering the
facts of record.

72 Fourth and finally, we conclude that the circuit court
appropriately exercised its discretion when it rejected Ryan's
proposed jury instructions in favor of the standard jury
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instruction on fair market value in the case of a total taking.
Ryan's bald assertion that the given jury instructions were
insufficient does not neet the standard for reversal.

By the Court.—Fhe decision of the court of appeals is

af firned.
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173 SH RLEY S. ABRAHAMSON, C. J. (concurring). | would
have the court either dismiss this matter as inprovidently
granted (thereby letting the decision of the court of appeals
stand as precedent) or adopt the court of appeals decision
wi thout further witing. VWhy ? Because the property owner
conceded at oral argunent that evidence of contam nation and
anticipated renediation costs is admssible in valuation of
condemed property.! This court is not bound by this concession
of law, but the result of the concession is that the court did
not have the benefit of exploring with both the condemor and
condemmee the difficult issues that arise in valuing condemed
cont am nat ed property.

174 The nmajority opinion agrees with the court of appeals
decision, which rests on Ws. Stat. § 32.09 and case |aw
defining fair market val ue. The majority opinion reaches the
sanme conclusion as the court of appeals: Adm ssion of evidence
is a matter of a circuit court's discretion. Evi dence of
contam nation and anticipated renediation costs is admssible if
the circuit court in the proper exercise of its discretion
determnes that the evidence is relevant to the fair nmarket
val ue of the condemed property in the particul ar case.

175 As | see it, the value added by a decision from this
court over the published decision of the court of appeals in the
present case would be to explore, at least prelimnarily, issues

a circuit court my face in exercising its discretion in

! The other two issues about the circuit court's exercise of
discretion are run-of-the-mll issues that do not warrant
review, they do not raise any new i ssues of |aw.
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adm tting or excluding evidence of contam nation and anti ci pated
renedi ation costs as relevant to fair market value in a
condemmati on case. The majority opinion does not do this and
cannot because of the concession and the limted oral argunent.
176 The valuation of condemmed contam nated property is a
devel oping area of the law? Only 12 states seem to have
addressed the issue and only a slim nmgjority of these states
adhere to the rule that contam nation and anticipated
remedi ation costs are adnmissible as affecting the fair market
val ue of condemed property.® A slimninority of states exclude
evi dence of cont am nati on and evi dence of anti ci pat ed
remedi ation costs, and some exclude only the latter.* At |east
two state courts have adopted a rule that evidence of
contam nation and anticipated remediation costs is excluded but
the condemation award is held in escrow, allow ng the condemnor
to initiate a later action to recover actual costs of

renedi ati on fromthe escrow account.?®

2 For discussions of this area of the law, see, e.g., Andrea
L. Reed, Note, Ceaning Up Condemmati on Proceedi ngs: Legislative
and Judicial Solutions to the Dilemma of Admtting Contam nation
Evi dence, 93 lowa L. Rev. 1135 (2009); Mchael L. Stokes,
Val ui ng Contam nated Property in Em nent Domain: A Critical Look
at Sone Recent Devel opnents, 19 Tul. Envtl. L.J. 221 (2006); 4
Nichols on Emnent Dormain 8§ 13.10, at 13-96 (3d ed. 2007); 7A
Ni chols on Emi nent Domamin 8§ G13B.03[1] (3d ed. 2007).

3 See Mborhead Econ. Dev. Auth. v. Anda, 789 N.W2d 860, 877
n.10 (M nn. 2010).

41d. at 878.

> See Housing Auth. of City of New Brunswick v. Suydam
| nvestors, LLC, 826 A 2d 673, 687 (N J. 2003); Cty of New York
v. Mbil OI Corp., 783 N.Y.S. 2d 75, 80 (N. Y. App. Div. 2004).
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177 In a footnote, the mjority opinion reveals that
evi dence of contam nation or anticipated renediation costs wl|
not be relevant in every condemnation case. See mgjority op.,
148 n.5.

178 The fair market value of contam nated property is
often wvery difficult to determine and when evidence of
contam nation is admtted, inconsistent valuation nethodol ogies
appear in the case |law.®

179 Neither the mgjority opinion nor the court of appeals
decision helps <circuit <courts to decide when evidence of
contam nation and anticipated remediation costs may or may not
be relevant to determne fair market value in condemation
cases. Cases in other jurisdictions have grappled with a
circuit court's exercise of discretion in admtting evidence of
contam nation and anticipated renediation costs, considering,
for exanple, the difference between evidence of contam nation
and evidence of anticipated renediation costs, liability for
remedi ati on, availability of public remedi ati on f unds,
indemmi fication from other parties, stigma of contam nation even

after renediation, fairness of the valuation to the condemmor

® See 7A Nichols on Enminent Domain § GL3B.03[2][i], at GIL3B-
59-G13B61 (3d ed. 2007).
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and condemmee,’ and other contanination-related effects on the
mar ket val ue of condemmed property.

180 Under the circunstances of the instant case, the court
shoul d not address these significant issues. | would therefore
not have this court wite at Ilength on the valuation of
contam nated property in condemation proceedings. I  would
either dismss this matter as inprovidently granted so that the
decision of the court of appeals wll stand as precedent or
adopt the decision of the court of appeals, noting that there
are many chal lenges in inplenmenting this decision.

81 The mmjority opinion unfortunately nakes the answer to
the conplex question of valuing contam nated condemmed property
deceptively sinpler than it is, and therefore may lull litigants
and courts into overlooking the conplexities and possible
injustices presented when valuing contam nated property in
condemmat i on proceedi ngs.

182 For the reasons set forth, | concur.

" See United States v. Commodities Trading Corp., 339 U S
121, 123 (1950) ("Fair market value has normally been accepted
as a just standard. But when market value has been too
difficult to find, or when its application would result in
mani fest injustice to owner or public, courts have fashioned and

applied other standards. . . . \atever the circunstances under
which such constitutional guestions ari se, the dom nant
consideration always remains the sane: VWhat conpensation is

"just' both to an owner whose property is taken and to the
public that nust pay the bill?").
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