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No. 2010AP445- CR
(L.C. No. 2008CF771)

STATE OF W SCONSI N ) I N SUPREME COURT

State of Wsconsin,
Pl ai ntiff- Respondent-Petitioner, FI LED

Ve FEB 1, 2012

Sharon A. Sel | hausen,
A. John Voel ker

Acting derk of Suprene
Def endant - Appel | ant . Court

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

11 SH RLEY S. ABRAHAMSON, C. J. This is a review of a
publ i shed opi nion of the court of appeals.! The court of appeals
reversed the judgnent of conviction of Sharon A Sell hausen, the
defendant, and the order denying post-conviction relief of the
circuit court for Sheboygan County, L. Edward Stengel, Judge.

12 The dispositive issue before this court is whether the

defendant is entitled to a new trial even though she used a

! State v. Sellhausen, 2010 W App 175, 330 Ws. 2d 778, 794
N. W2d 793.
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perenptory challenge to renove the judge's daughter-in-law from
the jury.

13 The circuit court denied the defendant's notion for a
new trial, noting that neither party noved to strike the
daughter-in-law for cause and neither the State nor the
def endant suggested that the daughter-in-law was not a suitable
juror. The circuit court concluded that it did not believe it
"would have been wthin its appropriate discretion just to
automatically exclude a juror that had otherwi se been legally
sel ected. "

14 The court of appeals reversed the judgnent of
conviction of the circuit court and the order denying post-
conviction relief.

15 "[l1]nterstitially applying the underlying rationale of
[State v. Tody, 2009 W 31, 316 Ws. 2d 689, 764 N.W2d 737],"?2

the court of appeals held that "presiding judges nmust sua sponte
renove their imediate famly nenbers from the panel of
potential jurors."?

16 Di stinguishing State v. Lindell, 2001 W 108, 245

Ws. 2d 689, 629 N W2d 223, the court of appeals further held
that "the Lindell holding is not applicable to this case or

others like it because [the defendant's] use of a perenptory

2 Sel | hausen, 330 Ws. 2d 778, 923. The decision in State
v. Tody, 2009 W 31, 316 Ws. 2d 689, 764 N W2d 737, was
rel eased approxi mately three weeks before the defendant's trial;
neither the circuit court nor the parties were aware of the Tody
decision during the trial in the present case.

3 Sel | hausen, 330 Ws. 2d 778, Y14.
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chal l enge did not adequately correct a trial court error."* The
court of appeals concluded that "a bright-line rule [that a
circuit court nmust renove an imediate fam |y nmenber sua sponte]
is far nore efficient than a case-by-case analysis of whether
the presence of a prospective juror on the voir dire panel m ght
have affected the outcone of a trial."?

17 We conclude that the present case is governed by State

v. Lindell.® W conclude that because the defendant exercised a

perenptory strike to renove the circuit court judge's daughter-
in-law from the jury, and because the defendant does not claim
the jury was unfair or partial, a new trial is not required

under the circunstances of the present case.’ The defendant has

4

Id., f21.

>1d., 123
®In State v. Lindell, 2001 W 108, 238 Ws. 2d 422, 617
N. W2d 500, the court overruled State v. Ranpbs, 211 Ws. 2d 12,
564 N W2d 328 (1997). The Lindell court held that when a
perenptory challenge is used to strike a juror, reversal of a
conviction and a new trial are not required in light of the

Wsconsin law on perenptory challenges and harmess error,
United States v. Martinez-Salazar, 598 U S. 304 (2000), the
system c problems resulting from the Ranbs decision, and the
significant steps the court has taken to address the issue of
juror bias. See Lindell, 245 Ws. 2d 689, {153.

" The court unanimously agrees that Lindell governs the
present case and a new trial is not warranted.

Justice Ziegler's concurrence is the mgjority opinion on
the issue addressed in Tody, nanely, whether a circuit court has
i nherent authority to strike his or her immediate famly nenber
from the panel of potential jurors. Thus, Justice Ziegler's
concurrence in Tody and Justice Ziegler's concurrence in the
present case now represent the opinion of the mgjority of this
court.
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not shown that the presence of the challenged juror in the poo
of potential jurors affected the defendant's substantial rights.
Accordingly, we reverse the decision of the court of appeals
ordering a new trial.

18 Because the defendant asserts that the judgnment of
conviction should be reversed on the additional ground of
i neffective assistance of trial counsel, we remand the cause to
the court of appeals to decide this issue.?

I

19 The facts relating to the issue before this court are
not in dispute. The jury, which did not include the presiding
circuit court judge's daughter-in-law as a nenber, convicted the
def endant of battery to a |aw enforcenent officer and disorderly
conduct .

10 The «circuit court j udge's daughter-in-law was,
however, in the pool of potential jurors. During voir dire, the
circuit court judge and his daughter-in-law had the follow ng

exchange:

THE COURT: Al right. Ni kki, you're ny daughter-in-
law. Al right. ['ve told the attorneys that you and
| have had no di scussions about the case, correct?

JUROR STENGEL: Correct.

8 The circuit court rejected the defendant's claim of
ineffective assistance of trial counsel; the court of appeals
did not reach this issue. The parties stipulated, and the court
agreed, that if the court of appeals' decision on the juror
issue were reversed, this court would remand the claim of
i neffective assistance of trial counsel to the court of appeals.
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THE COURT: As a matter of fact, | didn't know unti
| ast night that you were comng in as a juror in this
matter, right?

JUROR STENGEL: Correct.

THE COURT: Very good. You didn't ask and | woul dn't
have excused you anyways so. But you're conpetent,
you can be fair and inpartial?

JUROR STENCEL: Uh- huh.

THE COURT: The fact that |I'm the judge wouldn't
affect your ability in this matter at all?

JUROR STENGEL: No.

THE COURT: Listen to all the evidence and deci de the
case, correct?

JUROR STENGEL: Correct.

THE COURT: And if we see you after the case, you
woul dn't be at all hesitant as to how you decide the
case, right?

JUROR STENGEL: Correct.

THE COURT: Very good. And | have told the |awers
about this, so they understand that as well.

11 Shortly after this exchange, def ense counse

questioned the circuit court judge's daughter-in-law as foll ows:
[ DEFENSE COUNSEL] : | guess | have to ask you, M.
Stengel, since you're related to the judge. If you

woul d have any preference over any |aw enforcenent
officials of any kind over a private citizen?

JUROR STENGEL: No.

[ DEFENSE COUNSEL]: No preference what soever?

JUROR STENGEL: No preference.

THE COURT: You're not talking about judges, are you?
[ DEFENSE COUNSEL]: Oh, absolutely, that's included.
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THE COURT: Al right.

[ DEFENSE COUNSEL] : | think that's all | need to ask.
Thank you.

12 Defense counsel did not nove to strike the daughter-
in-law for cause. Def ense counsel did, however, wuse a
perenptory challenge to renove the daughter-in-law from the
jury. At the hearing on the defendant's post-conviction notion
defense counsel testified that he did not believe he had
specific grounds to strike the judge's daughter-in-law for cause
because the circuit court had established that the daughter-in-
law could be inpartial. Nonet hel ess, defense counsel wused a
perenptory challenge because he "thought that there mght be
sone prejudice there and it's just better safe than sorry."

113 Also at the post-conviction notion hearing, the
circuit court judge stated that before voir dire, he had spoken
with both parties' attorneys off the record to tell them that
his daughter-in-law would be one of the potential jurors. The
judge also recalled telling counsel that he would be glad to
excuse the juror if either party so requested. Def ense counse
could not recall this conversation clearly enough to confirm or
deny its substance.

[

114 This case requires us to determne the application of
the Lindell and Tody cases to the present case. The
interpretation and application of prior cases to a new set of

facts is a question of law, which this court decides
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i ndependently of the circuit court or court of appeals but
benefiting fromtheir anal yses.
11
15 We turn first to the Lindell case.

16 Lindell overruled State v. Ranps, 211 Ws. 2d 12, 564

N.W2d 328 (1997), "which would have required an automatic
reversal in any situation where the defendant used a perenptory
strike to renove a prospective juror who should have been
excused for cause . . . ."° The Lindell ~court, applying a
harm ess error analysis based on the harmess error statute,
Ws. Stat. § 805.18(2) (2009-10),' concluded that because
Lindell exercised a perenptory strike against the challenged
juror, "the circuit court's error did not affect the substanti al

rights of the defendant."'' Thus, under Lindell, reversal of the

® Lindell, 245 Ws. 2d 689, {5.
19 Wsconsin Stat. § 805.18(2) (2009-10) provides:

No judgnent shall be reversed or set aside or new
trial granted in any action or proceeding on the
ground of selection or msdirection of the jury, or
the inproper adm ssion of evidence, or for error as to
any matter of pleading or procedure, unless in the
opinion of the court to which the application is made,
after an exam nation of the entire action or
proceeding, it shall appear that the error conplained
of has affected the substantial rights of the party
seeking to reverse or set aside the judgnent, or to
secure a new trial.

Al'l subsequent references to the Wsconsin Statutes are to the
2009- 10 version unl ess otherw se indicated.

1 lindell, 245 Ws. 2d 689, 5.
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conviction is not automatically required when a perenptory
strike renmoves the challenged juror fromthe jury.

17 The Lindell court acknow edged, however, that although
"[t]he substantial rights of a party are not affected or
inpaired when a defendant chooses to exercise a single
perenptory strike to correct a circuit court error,"” situations
m ght arise when the exercise of a perenptory chall enge does not
cure the trial court's error of failing to excuse a juror for
cause.'® Although the Lindell court declined "to evaluate other

situations,"'® it referred to Pool v. M| waukee Mechanics' Ins.

Co., 94 Ws. 447, 453, 69 NW 65 (1896), in which the court had
coomented that "if, by the erroneous ruling [of the trial
court], the party is obliged to exhaust all his perenptory

chal | enges, the error is harnful."' The Pool court expl ained:

The court has rejected the State's argunent, which has been
made in prior cases. The State argues that a defendant's
failure to exercise a perenptory challenge to a juror who was
chal l enged for cause but not excused results in a waiver of the
defendant's right to raise the issue of whether the juror should
have been struck for cause. See, e.g., Li ndel |, 245
Ws. 2d 689, 117, State v. Faucher, 227 Ws. 2d 700, 569
N.w2d 770 (1999); State v. GCesch, 167 Ws. 2d 660, 482
N.W2d 99 (1992). Under Wsconsin case law, if a juror who
shoul d have been renoved for cause is erroneously allowed to be
a nmenber of the jury, the conviction nust be reversed wthout
inquiry into harmess error even if the defendant declined an
opportunity to renove the juror with a perenptory challenge.
Gesch, 167 Ws. 2d at 671

2 lindell, 245 Ws. 2d 689, 7113.
13 4.

¥ Lindell, 245 Ws. 2d 689, 1113 (quoting Pool v. M| waukee
Mechanics' Ins. Co., 94 Ws. 447, 453, 69 NW 65 (1896)).

8
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"The true rule, we hold, is . . . to the effect that it is not
prejudicial error to overrule a challenge for cause, unless it
is shown that an objectionable juror was forced upon the party,
and sat upon the case after such party had exhausted his
perenptory chal | enges. "?*°

18 The Lindell <court also referred to two situations
posed by the State in which the State asserted that a trial
court's error of failing to excuse a juror for cause m ght
justify a new trial: "[When a circuit court judge repeatedly

and deliberately msapplies the law to force a defendant to use

perenptory challenges or when the court makes errors that force

a defendant to wuse nost or all of his or her perenptory
strikes. "1
19 None of the scenarios referred to in Lindell as

exceptions to the rule that a perenptory strike "cures" the

circuit court's error of failing to excuse a juror for cause

occurred in the instant case. The present case seens to fall
squarely wthin the holding of Lindell, not any referenced
exception. We acknow edge, however, that the Lindell court's

exanpl es of exceptions to the rule are obviously intended as
illustrative, not exhaustive.
20 In an effort to distinguish the present case from

Lindell, the defendant relies on what she labels "the path this

5 pool, 94 Ws. at 453.

6 lindell, 245 Ws. 2d 689, 71109.



No. 2010AP445- CR

Court charted in Tody." Thus, we turn to the Tody case for
gui dance.

121 Tody, 316 Ws. 2d 689, presented a very different fact
situation than the instant case. In Tody, the defense counsel
nmoved to strike the circuit court judge's nother from the pool
of potential jurors for cause; the circuit court judge denied
the nmotion.' Neither party in Tody used a perenptory challenge
to renove the nother from the jury, and the circuit court
judge's nother sat on the jury that convicted Tody.

122 Two key differences exist between the present case and
Tody. First, in the present case, unlike in Tody, neither the
State nor the defendant noved to excuse the daughter-in-law for
cause and the circuit court judge did not rule on a notion
involving his famly nenber. Second, in the present case,
unlike in Tody, the defendant exercised a perenptory strike and
the chal l enged juror did not sit on the jury.?®

123 The defendant contends that the Lindell harm ess error
test does not apply in the present case. She nakes three

argunments in support of her claim that her use of a perenptory

" The Tody circuit court, like the circuit court in the
present case, believed it had no legal basis for excusing the
juror.

8 Although the court of appeals suggested otherw se, see
Sel | hausen, 330 Ws. 2d 778, 22, neither the Tody concurrences
nor the Tody | ead opinion rested on this court's inherent powers
regarding jury selection. W need not and do not address the
State's argunent that only this court, not the court of appeals,
has the constitutional superintending authority to declare that
presiding judges must sua sponte renove their inmmediate famly
menbers fromthe panel of potential jurors.

10
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challenge did not cure the harm caused by the circuit court's
failure to strike the challenged juror sua sponte: "The harm

from failing to strike the juror sua sponte stemmed from a

conbi nation of factors: the appearance of judicial inpropriety
in not dealing with the situation clearly and decisively, the
risk that counsel or the judge wll behave differently during
the trial due to antagonism caused by counsel striking the
judge's famly menber, and the unfairness of the defendant
having to use a perenptory challenge on a juror who cannot be
subj ected to aggressive voir dire."?°

124 First, the defendant argues that the circuit court
created an appearance of inpropriety when it failed to swiftly
and decisively renove the challenged juror from the jury pool
The defendant cites several cases for the proposition that a
harm ess error analysis is inappropriate when an error
inplicates or inperils public confidence in the integrity of the

courts, judges, or juries.?

19 Response  Bri ef of Def endant - Appel | ant Sharon A
Sel | hausen at 21-22 (enphasis in original).

20 See, e.g., Young v. United States ex rel. Vuitton et Fils
S.A, 481 U S 787, 811 (1987) ("[A]ppointnent of an interested
prosecutor creates an appearance of inpropriety that dimnishes
faith in the fairness of the crimnal justice systemin general.
The narrow focus of harm ess-error analysis is not sensitive to
this underlying concern."); Ballard v. United States, 329 U S
187, 195 (1946) (when wonen are systematically excluded fromthe
jury, "[t]he injury is not limted to the defendant—there is
injury to the jury system to the law as an institution, to the
community at large, and to the denocratic ideal reflected in the
processes of our courts.").

11
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25 According to the defendant, the circuit court judge's
reference to his conversation with his daughter-in-law the night
before trial, the judge's |eading questions to his daughter-in-
law at voir dire, and the judge's off-the-record conversation in
which he offered to excuse his daughter-in-law each denonstrate
that he handled the situation <casually and wthout enough
attention to appearances of propriety.

126 1t seens to us, however, that the defendant overstates
t he appearance of inpropriety in the present case.

127 The circuit court was aware of the risk of an
appearance of inpropriety and took steps to prevent such an
appear ance. The circuit court displayed its concern that all
jurors, including the challenged juror, be fair and inpartial
The circuit court judge nmentioned that he had only recently
| earned his daughter-in-law would be in the jury pool and that
t hey had no di scussi ons about the case.

28 Nothing in the record suggests that the circuit court
j udge was unconcerned with or indifferent to the appearance of
propriety or the integrity of the courts. | ndeed, the record
shows that the circuit court judge was acutely aware of these
concerns and that his decision to allow his daughter-in-law to
remain in the pool of potential jurors may have been notivated
by a m sunderstanding of the scope of the circuit court's power
to renove a famly nenber juror who asserts she can be fair and
i nparti al

129 We agree with the court of appeals that "it is nuch
cl eaner when a judge renoves the imediate famly nenber sua

12
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spont e. " 2!

We have urged circuit courts on several occasions "to
err on the side of striking prospective jurors who appear to be
bi ased”" because "[s]uch action wll avoid the appearance of
bias, and may save judicial tinme and resources in the |ong

run. "??

The circuit judge in the instant case did not heed this
recommendat i on.

130 Nevertheless we are not persuaded that in the present
case an appearance of inpropriety exists warranting reversal of
the conviction and a new trial. The daughter-in-law did not sit
on the jury, and as the court of appeals stated, "the presiding
judge in this case genuinely attenpted to alleviate potential
probl ems. " %3

131 Second, defense counsel argues that the wuse of a
perenptory challenge harmed the defendant because it forced
def ense counsel to adopt an adversarial stance to the presiding
judge. The particular concern seens to be that this adversari al
stance is likely to affect the behavior of the circuit court and
def ense counsel during the trial.

132 Defense counsel fears that he may offend the circuit

court judge when counsel renoves the circuit court judge's

imediate famly menber from the jury, especially after the

21 gel | hausen, 330 Ws. 2d 778, 116.

22 State v. Ferron, 219 Ws. 2d 481, 503, 579 N W2d 654
(1998) (citing Kanzenbach v. S.C. Johnson & Son, Inc., 273 Ws.
621, 627, 79 N W2d 249 (1957)). See also Lindell, 245
Ws. 2d 689, 149.

23 gel | hausen, 330 Ws. 2d 778, 115.

13
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judge has taken pains to show (and has determ ned) that the
famly nmenber could be a fair and inpartial juror. Def ense
counsel argues that a circuit court judge m ght, consciously or
unconsci ously, harbor resentnent toward defense counsel and
counsel's client. Defense counsel also clainms that he (or other
counsel in a simlar position) may be hesitant to aggressively
chal l enge the presiding judge's other rulings in the proceedi ngs
for fear of exacerbating the problem and further alienating
counsel fromthe judge.

133 Defense counsel's concerns seem overstated in the
present case. We understand that attorneys fear antagonizing
judges. This fear is part of the legal lore and |egal culture.
Lawyers fear that judges, |ike other persons, my harbor ill
will to the nmessenger when they dislike or are bothered by the
message. As judges ourselves, we tend to view any such concerns
by |awers as exaggerated, but we appreciate that |awers
perceptions may be different. Al t hough judges are expected to
perform their duties obj ectively, inpartially, and
unenotionally, lawers and non-lawers alike nust concede that
judges are not inmune to human enoti ons.

134 W are not persuaded, however, that the risk of an
adversarial relationship devel oping between the presiding judge
and defense counsel in the circunstances of the present case is
great enough to warrant automatic reversal absent evidence that
a party's substantial rights were actually inpaired.

135 Nothing in the record suggests that defense counsel
changed trial strategy because he feared antagonizing the

14
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circuit court judge. Nothing in the record suggests that the
circuit court judge harbored any resentnent toward defense
counsel for using a perenptory strike to renove the daughter-in-
law fromthe jury. The potential chilling effect that concerned
the court in Tody does not appear to be present in the instant
case.

136 The defendant's third argunent is the argunent that
the court of appeals found nost conpelling. As the court of
appeals put it, "when a presiding judge does not renove his or
her famly nenber sua sponte, the defendant is essentially
robbed of the right to aggressively question a juror related to
the presiding judge."?* In other words, the argument is that
Lindell is distinguishable because in Lindell the challenged
juror was not an imrediate relative of the circuit court judge
and the |awer conducted full, wuninhibited voir dire of the
chal l enged juror. Defense counsel in Lindell was able to decide
that the potential juror at issue was biased and to conclude
that a perenptory strike was warranted.

37 In contrast, in the present case, according to the
court of appeals, defense counsel was unable to explore fully in
voir dire whether the challenged juror (a nmenber of the judge's
imrediate famly) was biased for fear of antagonizing the
circuit court judge, and defense counsel was forced to use a

perenptory challenge wthout determ ning whet her it was

15
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necessary to strike the juror or whether the defendant m ght
have preferred that the person remain in the jury pool.

138 Wt are not persuaded that the distinctions between the
present case and Lindell warrant a deviation from Lindell's
general rule. That defense counsel in the present case may have
been forced +to exercise a perenptory challenge wthout
t horoughly exploring the possible bias of one juror is not
sufficient to render Lindell inapplicable.

139 Lindell held that a circuit court's failure to excuse
a juror who should have been excused is harmess error if the
def endant uses a perenptory challenge to renove that juror and
ends up with a fair, inpartial jury. In the instant case, the
def endant used a perenptory strike and ended up with a fair,
inpartial jury. The defendant's substantial right we are
concerned wth is the defendant's right to a fair, inpartial
jury, not the defendant's right to the exact jury that the

def endant prefers. 2

2 See Lindell, 245 Ws. 2d 689, 9115 ("A defendant is
entitled to a jury which will insure him [or her] a fair and
inpartial trial, but not to an unlimted choice in an attenpt to
secure a jury which will acquit him [or her]." (quoting Pollack

v. State, 215 Ws. 200, 207-08, 253 N W 560 (1934), overruled
in part by State ex rel. Goodchild v. Burke, 27 Ws. 2d 244, 133
N.W2d 753 (1965)). See also State v. Ranps, 211 Ws. 2d 12,
33, 564 N. W2d 328 (1997) (Crooks, J., di ssenti ng)
("[P]erenptory challenges are not intended to enable the state
or the defendant to select particular jurors who they think may
be nore favorable to their side; rather, perenptory challenges
are intended to be a nmeans to the end of ensuring the selection
of an unbi ased jury.").

16
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40 The defendant does not claimthat the jury was biased,
unfair, or partial. Nor does the defendant claimthat she falls
within any of the situations set forth in Lindell that m ght
justify a new trial even when a defendant receives a fair and
impartial jury.?® There is no evidence in the record that
defense counsel was stifled in questioning other prospective
jurors as a result of his experience with the chall enged juror
t hat defense counsel was forced to exhaust all of the perenptory
chal l enges wi thout conducting adequate voir dire; or that the
circuit court acted in bad faith.

41 In sum the defendant exercised her perenptory right
to renove the judge's daughter-in-law from the jury. The
def endant agrees that she was tried by a fair, inpartial jury.
The defendant has not denonstrated harm  Thus, we hold that the
defendant's substantial rights were not inpaired. The Li ndel
case governs the instant case. The defendant is not entitled to
a new trial on the ground that the circuit court erred in
failing to excuse the juror sua sponte for cause.

42 For the reasons stated above, we reverse the decision
of the court of appeals and renmand the cause to the court of
appeals for consideration of the defendant's ineffective
assi stance of counsel claim

By the Court.—Fhe decision of the court of appeals is

reversed and the cause is remanded to the court of appeals.

26 See Y16-17, supra.

17
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143 SH RLEY S. ABRAHAMSON, C.J. (concurring). | wite
to discuss Justice Ziegler's concurrence in the present case.
The concurrence contains many uncontroversial statenments, which
all the Justices can support.

144 We can all agree that a circuit court has broad

i nherent authority” to "fairly, efficiently, and effectively

adm ni ster justice."?!

W can all agree that in accordance wth
this authority, a circuit court has discretion to renove jurors
who are biased. W can all agree that it is preferable that
i mrediate fam|ly menbers of a presiding circuit court judge not
sit on the jury.? W can all agree that a close relative as a
juror is a problem waiting to happen. W can all agree that a
circuit court judge should not be ruling on matters affecting
menbers of his or her imrediate famly.

45 1 do not, however, join Justice Ziegler's concurrence

in the present case to "adopt in full" her concurrence in State

v. Tody, 2009 W 31, 316 Ws. 2d 689, 764 N w2d 737. The Tody
concurrence becones law today that wll govern Tody-Ilike
situations in the future when neither party strikes the
chal l enged fam |y-nmenber juror and Lindell's harm ess error rule
does not apply.

146 Justice Ziegler's Tody concurrence was flawed in 2009

and remai ns so today.

! State v. Henley, 2010 W 97, 973, 328 Ws. 2d 544, 787
N. W2d 350 (citation omtted).

2 State v. Tody, 2009 W 31, T4, 316 Ws. 2d 689, 764
N.W2d 737 (lead op.); Tody, 316 Ws. 2d 689, 963 (Z egler, J.
concurring).
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147 In Tody, the presiding judge's nother sat on the jury
that convicted the defendant. The Tody |ead opinion and Justice
Ziegler's concurrence agreed that the conviction had to be
reversed because the nother sat on the jury.

148 The Tody |ead opinion explained the flaw in Justice
Ziegler's Tody concurrence, which was joined by two other

justices, as follows:

[ The concurring Justices] reach the sanme ultimte
conclusion that we do, nanely that the circuit court
judge erred in permtting his nother to serve on a
jury in a case in which the judge presided and that
the defendant is entitled to a new trial as a result
of this error. They do not, however, identify the
authority they rely wupon in concluding that the
circuit court erred or in concluding that the circuit
court's error warrants a new trial for the defendant.
Their concurrence explains that it would have been
within the circuit court judge's discretion to strike
his nother as a prospective juror or to recuse hinself
fromthe case. But their concurrence does not explain
why the circuit court judge not only was permtted but
al so was required, on pain of reversal by this court,
to exercise his discretion in this manner.?

149 In other words, in joining a decision reversing the
conviction, Justice Zegler's Tody ~concurrence nust have
concluded that the ~circuit court erroneously exercised its
discretion by failing to wuse its discretionary inherent
authority to renove the judge' s nother. The flaw in the Tody
concurrence is that it does not explain the basis for
determining that the circuit court erroneously exercised its
di scretion. As the court of appeals explained in the present

case, the Tody concurrence "stopped short of saying that a

3 Tody, 316 Ws. 2d 689, 96 (lead op.) (footnotes onitted,
enphasi s added).
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presiding judge nust renpove his or her inmmediate famly nenbers
sua sponte in every case . . . ."*% The court of appeals
det er m ned, however , t hat "[tl]he logic behind the Tody
concurrence is in harnmony with the proposition that judges nust
act sua sponte to renove imediate famly nenbers fromthe pane
of potential jurors in each case."®

50 In contrast, Justice Ziegler explained her concurrence
and vote that a new trial was required in Tody as follows: "I
believe the judge should have either stricken his nother from
the jury or recused hinself from the case. . . . Wthin their
i nherent authority, | would nerely call wupon our judges to
select a fair and inpartial jury and avoid such foreseeable

"6 Yet the concurrence declares that the nother

appel | ate i ssues.
is not a biased juror.’

51 This <court <cannot find an erroneous exercise of
di scretion and reverse a circuit court sinply because a Justice
(or four justices of the suprene court) would have exercised his
or her or their discretionary inherent authority differently
were he, she, or they sitting on the bench wearing the robe of a
circuit court judge.

52 A circuit court's discretionary decision wll be

sustained if the circuit court:

4 State v. Sel | hausen, 2010 W  App 175, 112, 330
Ws. 2d 778, 794 N.W2d 793.

>1d., 713.
® Tody, 316 Ws. 2d 689, 167 (Zegler, J., concurring).
1d., 166 (Ziegler, J., concurring).
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(1) exam ned the relevant facts,

(2) applied a proper standard of |aw, and

(3) used a denonstrably rational process to reach a
concl usion a reasonable circuit court could reach.?®

53 It is unclear from Justice Ziegler's Tody concurrence
which of the three grounds for not sustaining a circuit court's
di scretionary decision applied in Tody.

154 As to the first ground, the circuit court judge in
Tody clearly considered the relevant facts, which were sinply
that his nother was going to be a juror.

55 As to the second ground, Justice Ziegler does not
explain the proper standard of law the circuit court should have
applied in Tody in exercising its discretion or the inproper
standard of law that the circuit court did apply. A circuit
court's inherent power to disqualify a juror is a discretionary
power that nust be exercised within defined paraneters.® The
thrust of the Tody concurrence was that the case was not about
juror bias, so that area of the law could not provide the
par anet ers.

156 Perhaps Justice Ziegler's Tody concurrence should be
read as reversing the conviction because the circuit court
erroneously exercised its discretion by reaching a conclusion

that no reasonable circuit court could reach. In other words,

8 Loy v. Bunderson, 107 Ws. 2d 400, 414-15, 320 N.wW2d 175
(1982) .

° State v. Crochiere, 2004 W 78, 12, 273 Ws. 2d 57, 681
N. W2d 377 (addressing a circuit court's inherent authority to
nodi fy sentences).
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Justice Ziegler's Tody concurrence m ght stand for the
proposition that no reasonable circuit court could choose not to
invoke its inherent authority to renove the judge's nother from
the jury.

157 Even if this is what was intended by Justice Ziegler's
Tody concurrence, the reasoning would circle back to the problem
that the concurrence provides no legal standard for a circuit
court to apply in exercising its discretion in disqualifying a
presiding judge's famly-menber juror. The concurrence fails to
explain why the circuit court was subject to reversal for
erroneously exercising its discretionary authority in Tody in
not renoving the challenged juror.

158 Justice Ziegler's Tody concurrence apparently stands
for the proposition that a circuit court will be reversed when
it fails to exercise its "broad inherent powers . . . to fairly,
efficiently, and effectively administer justice;"!® when it does

nwll

not "make every attenpt to avoid foreseeable problens, and

when it does not "avoid appellate issues."?'?

Justice Ziegler's
concurrence in the instant case instructs circuit courts in
deci ding whether to disqualify a judge's famly-nenber juror to
give "serious consideration® to "the potential for both

foreseeabl e and unforeseeabl e probl ems. "1

10 Tody, 316 Ws. 2d 689, 162 (Ziegler, J., concurring).
11d., 164 (Ziegler, J., concurring).
2 1d., 165 (Ziegler, J., concurring).
13

Justice Ziegler's concurrence, 75.

5
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159 These concepts are too broad for circuit courts to
apply in a nmeaningful way in determ ning whether to disqualify a
chal l enged juror. If a circuit court's judgnent is to be
reversed by an appellate court when the circuit court does not
exercise its discretion to renove a juror in a particular case,
that reversal nust be based on an articulated |egal standard
governing the circuit court's exercise of discretion. No such
articulated legal standard is set forth in Justice Ziegler's
concurrences.

60 Thus, with regard to the third ground, because Justice
Ziegler's Tody concurrence does not establish a |egal standard
for a circuit <court to apply, an appellate court cannot
determ ne whether the circuit court used a denonstrably rational
process to reach a conclusion a reasonable circuit court could
reach.

161 The confusion engendered by Justice Ziegler's Tody
concurrence is clearly on display in the court of appeals’
opinion in the present case. The court of appeals struggled to
make sense of Justice Ziegler's concurrence when it interpreted
the Tody concurrence as ruling that a circuit court should sua
sponte disqualify a judge's imediate famly nmenbers from the
jury and stated, "W understand the concurrence to have

concluded, within the inherent power of the suprene court, that

this rule is necessary . i

The court of appeals cited
Article VI, Section 3 of the Wsconsin Constitution, making it

clear that it interpreted Justice Zegler's concurrence to

14 Sel | hausen, 330 Ws. 2d 778, 122 (enphasis added).

6



No. 2010AP445-CR. ssa

invoke the supreme court's constitutional superi nt endi ng
authority.

62 The court of appeals' effort is comendabl e. One way
to make sense of Justice Ziegler's Tody concurrence is to infer
that it invoked this court's constitutional superintending and
adm nistrative authority to westablish a rule or standard

governing a circuit court's disqualifying a presiding judge's

fam | y-menmber juror.?® The suprene court's constitutiona
aut hority, while not "invoked lightly," is "broad and
flexible. "1°

63 This court could rely on its superintending authority
to create a bright-line rule governing when a circuit court
j udge shoul d exercise his or her discretion to renbve sua sponte
a juror who has a famlial relationship with the circuit court

judge or to recuse hinself or herself from presiding over the

case. However, Justice Ziegler nekes clear that the Tody
concurrence did not invoke this court's superintending
authority.

64 Justice Ziegler praises the court of appeals in the
present case for relying on her Tody concurrence but shoots down
its attenpt to nmke sense of her prior witing. Justice

Zi egler's concurrence, {75.

15 See Ws. Const. art. VII, § 3 ("The suprene court shal
have superintending and admnistrative authority over all
courts.").

' 5ee In re Jerrell CJ., 2005 W 105, 41, 283
Ws. 2d 145, 699 N.W2d 110.
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65 As a result of Justice Ziegler's concurrences,
appellate courts are left to wonder, as the court of appeals in
the present case wondered, what |egal authority they can rely on
to review a circuit court if a case like Tody arises in the
future.

166 The instant case does not call for further discussion
of Tody-like situations in which the circuit court judge's
i medi ate famly nenber sits on the jury. Neverthel ess, Justice
Zi egl er, joined by three of our colleagues, uses this
opportunity to re-open the book and to close it by adopting her
Tody concurrence, rather than by taking a different path, which
would be nore coherent and would provide better guidance to
circuit and appellate courts.

167 One option would be to hold that the legal authority
to reverse a circuit court for allowing a judge' s imed ate
famly nmenber to sit on the jury can be grounded in the concept
of bias, either by the juror or the circuit court judge. | f
that reasoning comanded a mjority of the court, the court
could take the additional step and define what categories of

famly nmenbers of the circuit court judge nust be excluded from

the jury. The parties in the present case recomended the
second degree of kinship.' In contrast, the court of appeals
opted to exclude the category "imediate famly nenbers,”
wi t hout further definition. Decl ari ng t hat it was

17 The court might also be guided by SCR 60.04(4)(e), which
requires a judge to recuse hinself or herself if a party,
| awyer, interested person, or nmaterial wtness is within the
third degree of kinship of the judge or the judge's spouse.

8
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"interstitially applying the underlying rationale of" the Tody
concurring opinion,'® the court of appeals held "that presiding
judges nust sua sponte renobve their imediate famly nenbers
fromthe panel of potential jurors."?

168 Another option would be for this court to explicitly
invoke its superintending and admnistrative authority to
require circuit courts to ensure that nenbers of a specified
category of famly nmenbers of the presiding circuit court judge
do not sit on juries. Again, if that reasoning comranded a
majority of the court, the court could take the additional step
and define what categories of famly nenbers of the circuit
court judge are excluded fromthe jury.

169 Because Justice Ziegler's concurrence in the present
case rejected the court of appeals' effort to nake sense of her
Tody concurrence and again explained that these cases are not
about jury or judge bias, Wsconsin circuit and appellate courts
will be, I think, left scratching their heads |ooking for |ega
principles to apply to the facts presented.

170 For the reasons set forth, | wite separately.

71 | am authorized to state that Justice ANN WALSH
BRADLEY j oins this opinion.

8 gel | hausen, 330 Ws. 2d 778, 923.

¥d., 114,
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72 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | join

the mpjority's holding and its application of State v. Lindell

2001 W 108, 245 Ws. 2d 689, 629 N W2d 223, to the
circunstances of this case. That is, | agree with the majority
that Sellhausen is not entitled to a new trial because she
exercised a perenptory strike to renmove the <circuit court
judge's daughter-in-law from the jury and because she has not
denonstrated that reversal 1is otherwise appropriate. See
mgjority op., 17; Li ndel |, 245 Ws. 2d 689, 19113, 119
(concluding that "[t]he substantial rights of a party are not
affected or inpaired when a defendant chooses to exercise a
single perenptory strike to correct a circuit court error" but
acknowl edging that reversal mght nevertheless be appropriate
if, for exanple, "a circuit court judge repeatedly and
deliberately msapplies the law to force a defendant to use

perenptory chall enges or when the court mnakes errors that force

a defendant to wuse nost or all of his or her perenptory
strikes").

173 Still, | wite separately and concur because, unlike
the magjority, | would discuss this court's decision in State v.

Tody, 2009 W 31, 316 Ws. 2d 689, 764 NW2d 737. To be clear,
| do not adopt the Tody lead opinion and its conclusion that a

presiding judge's immediate famly nenber, when serving as a

juror, is per se objectively biased. See id., f15. I nstead, |
adopt in full nmy concurrence in Tody that notes a circuit
court's inherent authority to strike such a juror. See id.,

1959-68 (Ziegler, J., concurring). Today, three justices join



No. 2010AP445- CR. akz

ne. Accordingly, this concurrence is the majority opinion on
the issue of Tody's application to this case. Therefore, ny
concurrence in Tody and this concurrence now represent the
opinion of the majority of this court.

174 The <court of appeals in this case went to great
lengths to interpret and apply Tody, even to the point of
declaring that "[t]he issue in this appeal is whether Tody

requires a new trial for Sellhausen.” State v. Sell hausen, 2010

W App 175, 97, 330 Ws. 2d 778, 794 N W2d 793. The court of
appeal s' reliance on Tody deserves our attention.

175 Relying on ny concurrence in Tody, the court of
appeal s concluded that efficient and effective operation of the

court system requires presiding judges to sua sponte renove

their imediate famly menbers from a panel of potential jurors.
See id., 1911, 22-23. | part ways with the court of appeals’

decision to inpose a duty upon circuit court judges to always

sua sponte renove their imrediate famly nenbers from a panel of

potential jurors. Parties may very well receive a fair and
inmpartial jury even if the jury includes a nenber of the judge's
famly. Still, in such circunstances, the potential for both
foreseeable and wunforeseeable problens warrants the judge's
serious consideration. Accordi ngly, consi st ent with ny
concurrence in Tody, | continue to urge circuit court judges to
exercise their inherent authority to ensure the fair, efficient,
and effective admnistration of justice by considering whether
the renoval of their inmmediate famly nenbers from a panel of

potential jurors or whether recusal from the case would avoid
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such probl ens. Tody, 316 Ws. 2d 689, 1960, 67 (Ziegler, J.,
concurring).

176 As the court of appeals acknow edged, this case, like
Tody, does not present a question of juror bias or a crimnal
defendant's Sixth Amendnent right to be tried by an inpartial
jury. Sel | hausen, 330 Ws. 2d 778, 922 (citing Tody, 316

Ws. 2d 689, 1961 (Ziegler, J., concurring)). A reasonabl e
person in the juror's position nay be quite able to base her
decision solely on the evidence presented and the |aw as
instructed, without regard to the fact that the neutral, non-
fact-finding judge is her relative. See Tody, 316 Ws. 2d 689,
166 (Ziegler, J., concurring). Rat her, this case is about a
circuit court judge's inherent authority to fairly, efficiently,
and effectively adm nister justice through the process of jury

sel ecti on. See Sell hausen, 330 Ws. 2d 778, 922 ("This is a

guestion of how courts will admnister justice."). Permtting
the presiding judge's inmmediate famly nenber to remain on a
jury has the potential to <create problens, including the
possibility that the judge may be called upon to rule on an
issue in which his or her famly nenber is the subject of
inquiry. See SCR 60.04(4)(e)4. O course, such problenms may
never surface. However, to ensure the fair, efficient, and
effective admnistration of justice, judges should consider
whet her they can avoid foreseeable problens by renmoving their
imrediate famly nmenbers from a panel of potential jurors or
recusi ng thenselves from the case. | ndeed, had the judge in

this case renoved his daughter-in-law from the panel of
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potential jurors, and had the judge in Tody renoved his nother
from the panel of potential jurors, see 316 Ws. 2d 689, 9117-
18, this very issue probably would not have cone before us.

177 In summary, |, unlike the mjority, agree with the
court of appeals that Tody is worthy of discussion in this case.

For the reasons stated in nmy concurrence in Tody and adopted in

full today, | respectfully concur.
178 1 am authorized to state that Justices DAVID T.
PROSSER, PATI ENCE DRAKE ROGGENSACK, and M CHAEL J. GABLEMAN join

this concurrence.
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