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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed. 

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew an unpubl i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng t he Br own Count y 

Ci r cui t  Cour t ' s  j udgment  of  convi ct i on agai nst  Roshawn Smi t h 

( " Smi t h" ) . 2  The St at e char ged Smi t h wi t h bei ng a par t y t o t he 

cr i me of  possessi on wi t h i nt ent  t o del i ver  mor e t han 10, 000 

                                                 
1 St at e v.  Smi t h,  No.  2010AP1192- CR,  unpubl i shed sl i p op.  

( Wi s.  Ct .  App.  May 26,  2011) .  

2 The Honor abl e Sue E.  Bi schel  pr esi di ng.  
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gr ams of  t et r ahydr ocannabi nol  ( " THC" 3)  i n v i ol at i on of  Wi sconsi n 

St at ut es sect i on 961. 41( 1m) ( h) 5.  ( 2005- 06) 4 and 939. 05. 5  Smi t h 

                                                 
3 THC i s t he act i ve i ngr edi ent  i n mar i j uana.   St at e v.  

Buchanan,  2011 WI  49,  ¶6,  334 Wi s.  2d 379,  799 N. W. 2d 775.   

4 Wi sconsi n St at ut es sect i on 961. 41( 1m)  pr ovi des:  

[ I ] t  i s  unl awf ul  f or  any per son t o possess,  wi t h 
i nt ent  t o manuf act ur e,  di st r i but e or  del i ver ,  a 
cont r ol l ed subst ance .  .  .  .   Any per son who vi ol at es 
t hi s subsect i on i s subj ect  t o t he f ol l owi ng penal t i es:  

( h)  [ THC] .   I f  a per son vi ol at es t hi s subsect i on wi t h 
r espect  t o [ THC]  .  .  .  and t he amount  possessed,  wi t h 
i nt ent  t o manuf act ur e,  di st r i but e,  or  del i ver ,  
i s :  .  .  .   

5.  Mor e t han 10, 000 gr ams .  .  .  ,  t he per son i s gui l t y 
of  a Cl ass E f el ony.  

A Cl ass E f el ony i s puni shabl e by a t er m of  
i mpr i sonment  no gr eat er  t han 15 year s.   § 939. 50( 3) ( e) .   

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on.  

5 Wi sconsi n St at .  § 939. 05 pr ovi des:  

( 1)  Whoever  i s concer ned i n t he commi ssi on of  a cr i me 
i s a pr i nci pal  and may be char ged wi t h and 
convi ct ed of  t he commi ssi on of  t he cr i me al t hough 
t he per son di d not  commi t  i t  .  .  .  .  

( 2)  A per son i s concer ned i n t he commi ssi on of  t he 
cr i me i f  t he per son:  

( a)  Di r ect l y commi t s t he cr i me;  or  

( b)  I nt ent i onal l y ai ds and abet s t he commi ssi on 
of  i t ;  or  

( c)  I s a par t y  t o a conspi r acy wi t h anot her  t o 
commi t  i t  or  advi ses,  hi r es,  counsel s or  
ot her wi se pr ocur es anot her  t o commi t  i t .  
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st i pul at ed t o t he f act  t hat  t he packages sei zed by t he pol i ce 

cont ai ned mor e t han 10, 000 gr ams of  THC.   At  t he concl usi on of  

t he evi dent i ar y por t i on of  t he j ur y t r i al  but  pr i or  t o t he 

j ur y ' s del i ber at i ons,  t he c i r cui t  cour t  answer ed a ver di ct  

quest i on f or  t he j ur y concer ni ng t he wei ght  of  t he dr ugs.   The 

j ur y f ound Smi t h gui l t y of  t he of f ense of  bei ng a par t y t o t he 

cr i me of  possessi on wi t h i nt ent  t o del i ver  mor e t han 10, 000 

gr ams of  THC.   He was sent enced t o a per i od of  i ncar cer at i on of  

s i x year s i ni t i al  conf i nement  and f i ve year s ext ended 

super vi s i on.    

¶2 Two i ssues ar e pr esent ed f or  our  consi der at i on:  1)  

whet her  t he evi dence was suf f i c i ent  t o suppor t  Smi t h' s 

convi ct i on;  and 2)  whet her  Smi t h wai ved hi s r i ght  t o a j ur y 

det er mi nat i on on t he quant i t y  of  t he dr ugs.   Because a 

r easonabl e i nf er ence of  Smi t h' s gui l t  coul d have been dr awn by 

t he j ur y f r om t he evi dence pr esent ed at  t r i al ,  v i ewed i n i t s 

ent i r et y,  we hol d t hat  t he evi dence was suf f i c i ent  t o sust ai n 

t he convi ct i on and agr ee wi t h t he cour t  of  appeal s '  deci s i on i n 

t hat  r egar d.   Second,  whi l e we det er mi ne t hat  Smi t h had a 

const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  t he dr ug 

quant i t y,  and al t hough t he ci r cui t  cour t  det er mi ned t hat  

quest i on wi t hout  el i c i t i ng f r om Smi t h a pr oper  wai ver  of  t hat  

r i ght ,  we concl ude t he er r or  was har ml ess because i t  i s  c l ear  

beyond a r easonabl e doubt  t hat  a pr oper l y i nst r uct ed,  r at i onal  

j ur y woul d have f ound Smi t h gui l t y of  t he char ged of f ense absent  

t he er r or .   The cour t  of  appeal s t her ef or e er r ed i n r emandi ng 

t he cause t o t he c i r cui t  cour t .   Accor di ngl y,  we r ever se t he 
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cour t  of  appeal s and r ei nst at e t he gui l t y ver di ct  and j udgment  

of  convi ct i on.   

I .  BACKGROUND 

¶3 I n 2006,  l aw enf or cement  of f i cer s i n Br own Count y,  

Wi sconsi n wer e al er t ed by a pol i ce of f i cer  i n Cal i f or ni a t hat  

suspi c i ous packages wer e bei ng sent  v i a Feder al  Expr ess 

( " FedEx" )  f r om t hat  st at e t o Br own Count y.   As a r esul t  of  t hat  

i nf or mat i on,  t wo packages wer e sei zed by l ocal  l aw enf or cement  

of f i cer s f r om FedEx i n Br own Count y and 22, 477 gr ams of  

mar i j uana,  t est i ng posi t i ve f or  THC,  wer e di scover ed t her ei n.   

On Sept ember  20,  2006,  Br own Count y l aw enf or cement  agent s,  

dr essed as FedEx empl oyees,  del i ver ed t he packages t o t he home 

i n Br own Count y t o whi ch t hey wer e addr essed.   Upon del i ver y,  

Shannon Kor t bei n ( " Kor t bei n" )  came t o t he door ,  r ecei ved t he 

packages,  and s i gned f or  t hem.   Shor t l y t her eaf t er ,  of f i cer s 

obser ved a man l at er  i dent i f i ed as Ter r i 6 Thomas ( " Thomas" )  

appr oachi ng t he r esi dence and ar r est ed hi m.  

¶4 Fur t her  i nvest i gat i on l ed l aw enf or cement  t o suspect  

Smi t h' s i nvol vement  i n t he dr ug of f ense.   Pur suant  t o t hat  

i nvest i gat i on,  t he St at e f i l ed a cr i mi nal  i nf or mat i on agai nst  

Smi t h,  al l egi ng t hat  on Sept ember  20,  2006 he possessed wi t h 

i nt ent  t o del i ver ,  as a par t y t o t he of f ense,  mor e t han 10, 000 

gr ams of  THC,  a Cl ass E Fel ony puni shabl e by up t o 15 year s i n 

pr i son.   Wi s.  St at .  § 939. 50( 3) ( e) .     

                                                 
6 Al t hough Thomas i s occasi onal l y r ef er r ed t o i n t he r ecor d 

as " Ter r y, "  t he St at e and Smi t h bot h spel l  t he name " Ter r i , "  as 
di d t he cour t  of  appeal s.  
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¶5 The mat t er  was set  f or  t r i al .   At  a pr et r i al  hear i ng 

hel d on Mar ch 6,  2008,  def ense counsel  i nf or med t he ci r cui t  

cour t  t hat  he bel i eved hi s c l i ent  " woul d be pr epar ed t o 

st i pul at e"  t o a chemi st ' s r epor t  t hat  mor e t han 10, 000 gr ams of  

THC wer e sei zed f r om t he packages del i ver ed t o Kor t bei n' s home.   

The ci r cui t  cour t  t hen hel d t he f ol l owi ng col l oquy wi t h Smi t h:  

THE COURT:  Mr .  Smi t h,  .  .  .  [ def ense counsel ]  says 
t hat  you' r e pr epar ed t o agr ee t hat  t he st uf f  t hat  was 
f ound i n t he boxes was mar i j uana,  THC.   The St at e has 
a cr i me l ab anal yst  subpoenaed t o t est i f y t hat  t he 
subst ance was t est ed and t hat  i t  i s  i n f act  [ THC] ,  
mar i j uana .  .  .  .   And t hat  [ def ense counsel ]  i s  
t el l i ng me you ar e not  goi ng t o make t hat  per son dr i ve 
her e f r om t he cr i me l ab t o say t hat .   That  you wi l l  
agr ee t o t hat  anal yst ' s r epor t .   That  i s not  your  
def ense.   Your  def ense i s not  t hat  i t  i s  not  
mar i j uana.   Your  def ense i s t hat  you had not hi ng t o do 
wi t h i t  bei ng t her e.   I s t hat  t r ue? 

ROSHAWN SMI TH:   Yes,  ma' am.  

THE COURT:   You don' t  want  t o have t hat  cr i me l ab 
per son come up her e? 

ROSHAWN SMI TH:   No.  

THE COURT:   Okay.   Any pr omi ses or  t hr eat s made t o you 
t o get  you t o make t hat  deci s i on? 

ROSHAWN SMI TH:   No,  ma' am.    

THE COURT:   Okay.   You ar e not  di sput i ng t hat  i t ' s  
mar i j uana .  .  .  .   [ Y] our  posi t i on i s you di dn' t  have 
anyt hi ng t o do wi t h i t ,  i s  t hat  r i ght ? 

ROSHAWN SMI TH:   Yes.  

¶6 A si mi l ar  but  l ess ext ensi ve exchange t ook pl ace at  a 

subsequent  pr et r i al  hear i ng hel d on Sept ember  19,  2008:  

[ DEFENSE COUNSEL] :  I t ' s  my cl i ent ' s under st andi ng,  and 
I  t al ked i t  over  wi t h hi m agai n j ust  pr i or  t o our  
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hear i ng t oday,  t hat  t he l ab t ech woul d be s t i pul at ed 
t o.   We' r e not  cont est i ng what  was ul t i mat el y f ound i n 
t he boxes.  

THE COURT:   He j ust  cont est s hi s i nvol vement ? 

[ DEFENSE COUNSEL] :   We' r e not  cont est i ng anyt hi ng 
about  t he del i ver i es or  anyt hi ng about  what  was i n t he 
boxes or  how t he t est i ng came out  or  t he evi dence [ of ]  
t hat  nat ur e.  

THE COURT:   I s  t hat  t r ue,  Mr .  Smi t h?  You' r e not  goi ng 
t o make t he St at e pr ove what  was i n t he boxes? 

MR.  SMI TH:   No.  

¶7 At  yet  anot her  pr et r i al  hear i ng,  hel d on Sept ember  30,  

2008,  bot h at t or neys and Smi t h s i gned a st i pul at i on i ndi cat i ng 

t hat  t he sei zed mat er i al  " was i dent i f i ed t o have t he pr esence of  

[ THC] ,  a subst ance f r om mar i j uana and wei ghed 22, 477 gr ams. "  

¶8 Dur i ng pr et r i al  pr oceedi ngs hel d on t he day of  t r i al ,  

t he c i r cui t  cour t  i nf or med Smi t h t hat  i t  " need[ ed]  t o ask you 

per sonal l y,  you agr ee t hat  t he cr i me l ab per son doesn' t  need t o 

come t o t est i f y about  t he f act  t hat  what ' s i n t he bag cont ai ns 

THC,  whi ch i s t he act i ve i ngr edi ent  i n mar i j uana?  That  i s your  

agr eement ?"   Smi t h r esponded,  " I  bel i eve so. "   Shor t l y  

t her eaf t er ,  t he c i r cui t  cour t  made t he f ol l owi ng comment s t o 

Smi t h:  

[ I ] t  i s  my under st andi ng t hat  your  def ense i s you 
di dn' t  have anyt hi ng t o do wi t h t hi s,  you knew not hi ng 
about  i t ,  you wer en' t  i nvol ved .  .  .  .   
And .  .  .  because your  def ense i s you di dn' t  have 
anyt hi ng t o do wi t h i t ,  and t o dr ag t he cr i me l ab 
per son i n her e t o t est i f y t hat  i t  was mar i j uana i sn' t  
par t  of  your  def ense.   And I  j ust  want ed t o be sur e 
t hat  you under st and t hat  you agr eed wi t h t hat .   You 
si gned i t .   I  woul d f ul l y  expect  t hat  [ def ense 
counsel ]  expl ai ned i t  t o you.   But  I  j ust  want ed t o be 
sur e t hat  you under st ood t hat .   Because i t ' s  not  par t  
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of  your  def ense,  t her e i s no r eason t o dr ag t hi s cr i me 
l ab per son i n her e t o say i t  was mar i j uana.  

Smi t h answer ed,  " I  agr ee. "   Al so on t he day of  t r i al ,  t he 

pr osecut or  i nf or med t he cour t  t hat  " t he St at e woul d be 

r equest i ng t hat  at  t he concl usi on of  t he St at e' s  case,  .  .  .  t he 

Cour t  woul d r ead t he st i pul at i on t o t he j ur y  and have i t  ent er ed 

i nt o t he r ecor d. "   Def ense counsel  agr eed t hat  t hat  woul d be 

appr opr i at e.  

¶9 Dur i ng t he cour t ' s  openi ng i nst r uct i ons t o t he j ur y,  

i t  r el at ed t hat  t he St at e i nt ended t o ar gue t hat  Smi t h coul d be 

f ound gui l t y of  bei ng a par t y t o t he cr i me under  any of  t he 

t hr ee al t er nat i ve t ypes of  l i abi l i t y  set  f or t h by Wi s.  St at .  

§ 939. 05:  di r ect  commi ssi on,  ai di ng and abet t i ng,  or  conspi r acy.  

¶10 Af t er  t r i al  had begun,  a l aw enf or cement  of f i cer  began 

t est i f y i ng about  t est i ng t he packages f or  THC and def ense 

counsel  obj ect ed on t he gr ounds t hat  i t  was unnecessar y as a 

r esul t  of  t he st i pul at i on.   The cour t  t hen i nf or med t he j ur y 

t hat  

t he St at e and t he Def ense have s t i pul at ed t hat  var i ous 
subst ances t hat  you ar e goi ng t o hear  t est i f i ed t o i n 
t hi s case,  and t hi s i s one of  t hem,  have t est ed 
posi t i ve f or  t he pr esence of  [ THC] ,  a subst ance f r om 
mar i j uana.   And t hey have st i pul at ed t hat  i n addi t i on 
t o t he f i el d t est i ng t hat  was done .  .  .  ,  t hat  i t  was 
t est ed l at er  by a l ab anal yst  .  .  .  .   So,  t hey' ve 
st i pul at ed t o t hat  and I  wi l l  di r ect  you t o f i nd t hat  
as a f act .  

¶11 Fol l owi ng t he t est i mony of  sever al  l aw enf or cement  

of f i cer s,  t he St at e cal l ed Kor t bei n.   She st at ed t hat  she had 
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known Smi t h7 f or  appr oxi mat el y t hr ee and a hal f  year s.   Asked how 

she came t o be i nvol ved i n t he package del i ver y,  Kor t bei n 

answer ed t hat  Smi t h i nt r oduced her  t o Thomas,  and,  she bel i eved,  

Smi t h t hen gave Thomas her  cel l  phone number .   Thomas cal l ed her  

i n t he summer  of  2006 and asked i f  she woul d be wi l l i ng t o have 

packages sent  t o her  home i n r et ur n f or  $500 per  package.   She 

agr eed and,  over  t he next  f ew weeks,  r ecei ved t hr ee shi pment s 

s i mi l ar  t o t hose t hat  wer e l at er  sei zed by l aw enf or cement .   

Af t er  each del i ver y,  Thomas r et r i eved t he package f r om Kor t bei n 

wi t hi n a f ew days and Smi t h pai d her  $4008 wi t hi n a f ew days 

af t er  Thomas pi cked up t he package.  

¶12 Lat er  i n t he t r i al ,  Davi d Mehl hor n ( " Mehl hor n" )  t ook 

t he st and.   He t est i f i ed t hat  he had agr eed t o r ecei ve packages 

at  hi s home at  Smi t h' s behest .   Mehl hor n f ur t her  t est i f i ed t hat  

he subsequent l y r ecei ved appr oxi mat el y t hr ee packages f r om 

Cal i f or ni a dur i ng t he summer  and f al l  of  2006.   Af t er  each 

ar r i ved,  he woul d cal l  Smi t h and Smi t h and Thomas woul d pi ck 

t hem up.   Dur i ng hi s di r ect  exami nat i on,  t he f ol l owi ng exchange 

occur r ed bet ween Mehl hor n and t he at t or ney r epr esent i ng t he 

St at e:  

                                                 
7 Kor t bei n t est i f i ed t hat  she knew Smi t h by t he name of  

" Fr og, "  a name ( i n addi t i on t o " Fr oggy" )  by whi ch ot her  
wi t nesses al so knew hi m.   For  t he sake of  s i mpl i c i t y,  we wi l l  
r ef er  t o Smi t h by hi s r eal  name even wher e t he r ecor d r ef l ect s  
t hat  t he names " Fr og"  or  " Fr oggy"  wer e used at  t r i al .  

8 The r ecor d does not  r esol ve t he di scr epancy bet ween t he 
pr omi sed $500 and t he $400 Kor t bei n t est i f i ed she act ual l y 
r ecei ved.  



No.  2010AP1192- CR   

 

9 
 

Q.  Now,  di d [ Smi t h]  ever  t al k  t o you about  bei ng 
i nvol ved wi t h a mar i j uana t hi ng wi t h a gi r l ? 

A.  Af t er  i t  became publ i c,  yes.  

Q.  But  di d he t el l  you i t  was goi ng t o be f i ne? 

A.  Yes .  .  .  .   

 Q.  Why di d he t hi nk i t  woul d be f i ne? 

 A.  Because i t  was hi s wor d agai nst  her s.                                       

¶13 Ser geant  Davi d Pot eat  ( " Ser geant  Pot eat " )  of  t he Br own 

Count y Sher i f f ' s  Depar t ment  al so t est i f i ed f or  t he St at e.   Whi l e 

on t he st and,  he st at ed t hat  he had r evi ewed Smi t h' s,  

Kor t bei n' s,  and Thomas' s t el ephone r ecor ds and f ound " numer ous 

t el ephone cal l s"  bet ween t hem f r om Jul y t hr ough Sept ember  2006,  

and a par t i cul ar l y l ar ge cl ust er  of  cal l s r i ght  ar ound t he days 

t he par cel s ar r i ved and wer e pi cked up.   Anal yzi ng t hi s dat a,  

Ser geant  Pot eat  opi ned t hat  " t he pat t er n of  t he cal l s [ was]  

consi st ent  wi t h .  .  .  t he cour i er  r el at i onshi p. "      

¶14 Dur i ng t r i al ,  t he c i r cui t  cour t  r ead t he st i pul at i on 

t o t he j ur y.   I t  al so advi sed t he j ur or s t hat  a l ab r epor t  was 

at t ached t o t he st i pul at i on and woul d be mar ked as an exhi bi t .   

The l ab r epor t ,  i t  added,  l i s t ed al l  of  t he sei zed dr ugs,  whi ch 

" t ot al [ ed]  22, 477 gr ams. "    

¶15 The St at e r est ed and def ense counsel  decl i ned t o 

pr esent  any evi dence.   The ci r cui t  cour t  br ought  up t he i ssue of  

j ur y i nst r uct i ons and t he pr osecut or  r ei t er at ed t hat  she " had 

or i gi nal l y r equest ed t hat  t hat  st i pul at i on be r ead t o t he j ur y. "   

Asked f or  hi s v i ews on t he mat t er ,  def ense counsel  st at ed t hat  

he t oo " woul d r at her  .  .  .  have [ t he st i pul at i on]  r ead"  t o t he 
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j ur y.   The ci r cui t  cour t  t hen agr eed wi t h t he at t or neys t hat  i t  

woul d r ead t he st i pul at i on t o t he j ur y.   As t he conver sat i on 

moved t o t he cont ent  of  t he i nst r uct i ons,  def ense counsel  

r emar ked,  " we don' t  r eal l y need t he wei ght  on t he ver di ct  f or  

gui l t y,  because we' ve al r eady st i pul at ed t o what  t he wei ght  i s.   

The j ur y doesn' t  need t o make a f i ndi ng. "   I n r esponse,  t he 

pr osecut or  t ol d t he cour t  " [ t ] her e i s st i l l  suppose[ d]  t o be a 

f i ndi ng,  Your  Honor .   And t he cases t hat  I  have done wher e we 

have a st i pul at i on .  .  .  al l  t he Cour t  does i s check t hat  f or  

t he j ur y .  .  .  . "   Af t er  def ense counsel  agr eed t hat  " [ t ] hat  

woul d be f i ne, "  t he c i r cui t  cour t  sai d,  " I  woul d answer  t he 

quest i on yes t hen on behal f  of  t he j ur y. "   The pr osecut or  

assent ed t o t hi s pl an,  and,  i nsof ar  as t he r ecor d r ef l ect s,  

def ense counsel  was si l ent .  

¶16 The ci r cui t  cour t  pr oposed t hat  t he j ur y be gi ven a 

ver di ct  f or m " t hat  al l ows t he .  .  .  j ur y t o f i nd t he Def endant  

gui l t y or  not  gui l t y of  t he one char ge.   And t hen t he quest i on 

t hat  I  wi l l  answer  f or  t hem r egar di ng t he wei ght . "   The 

at t or neys agr eed t hat  t hi s was t he appr opr i at e pr ocedur e t o 

f ol l ow.    

¶17 Dur i ng f i nal  j ur y i nst r uct i ons,  t he c i r cui t  cour t  

st at ed t hat  " [ t ] he Di st r i ct  At t or ney and t he At t or ney f or  Mr .  

Smi t h and Mr .  Smi t h hi msel f  st i pul at ed or  agr eed t o t he 

exi st ence of  cer t ai n f act s.   And t hose wer e t he f act s about  t he 

cr i me l ab r epor t .   And t hat  evi dence,  you must  accept  t hese 

f act s as concl usi vel y pr oved. "  
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¶18 The ci r cui t  cour t  concl uded f i nal  j ur y i nst r uct i ons 

wi t h t he f ol l owi ng comment s:  

[ T] he f ol l owi ng t wo f or ms of  ver di ct s wi l l  be 
submi t t ed t o you f or  your  consi der at i on concer ni ng t he 
char ges agai nst  Mr .  Smi t h.   One r eadi ng,  we,  t he j ur y,  
f i nd t he Def endant ,  Roshawn Smi t h,  not  gui l t y  of  par t y 
t o a cr i me of  possessi on wi t h i nt ent  t o del i ver  THC as 
char ged i n t he I nf or mat i on.   The ot her  r eadi ng,  we,  
t he j ur y,  f i nd t he Def endant ,  Roshawn Smi t h,  gui l t y of  
par t y t o t he cr i me of  possessi on wi t h i nt ent  t o 
del i ver  THC as char ged i n t he I nf or mat i on.   I f  you 
f i nd t he Def endant  gui l t y,  I  have answer ed t he 
f ol l owi ng quest i on based on t he st i pul at i on of  t he 
par t i es.   Was t he amount  of  THC i ncl udi ng t he wei ght  
of  any subst ance or  mat er i al  mi xed or  combi ned wi t h i t  
mor e t han 10, 000 gr ams?  That  i s t he quest i on t hat  you 
woul d nor mal l y  have t o answer  i f  you f ound t he 
Def endant  gui l t y .   But  because of  t he st i pul at i on of  
t he par t i es,  I  have answer ed i t  yes f or  you.   So,  you 
don' t  need t o answer  t hat  quest i on.   You j ust  need t o 
deci de gui l t y or  not  gui l t y and have your  f or eper son 
si gn one of  t he t wo ver di ct s.          

¶19 Consi st ent  wi t h t he c i r cui t  cour t ' s  comment s,  t he 

ver di ct  f or m pr esent ed t o t he j ur y cont ai ned t wo pages:  one f or  

t he f or eper son t o s i gn i f  t he j ur y f ound Smi t h not  gui l t y and 

one f or  t he f or eper son t o s i gn i f  t he j ur y f ound hi m gui l t y.   

The f or eper son si gned t he l at t er .   That  f or m r ead,  i n i t s 

ent i r et y,  as f ol l ows:  

We,  t he j ur y,  f i nd t he def endant ,  Roshawn Smi t h,  
gui l t y of  par t y t o t he Cr i me of  Possessi on wi t h I nt ent  
t o Del i ver  THC,  as char ged i n t he I nf or mat i on.  

I f  you f i nd t he def endant ,  gui l t y,  t he cour t  has 
answer ed t he f ol l owi ng quest i on based on t he 
[ s] t i pul at i on of  t he par t i es:  

 Was t he amount  of  THC i ncl udi ng t he wei ght  of  any 
ot her  subst ance of  mat er i al  mi xed or  combi ned wi t h i t ,  
mor e t han 10, 000 gr ams? 
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Under  t hat  quest i on,  t he c i r cui t  cour t  t yped an " X"  next  t o 

" Yes. "  

¶20 Af t er  hi s convi ct i on,  Smi t h was sent enced by t he 

c i r cui t  cour t  t o a per i od of  i ncar cer at i on of  el even year s,  

consi st i ng of  s i x year s i ni t i al  conf i nement  f ol l owed by f i ve 

year s of  ext ended super vi s i on.    

¶21 Smi t h f i l ed a mot i on f or  post - convi ct i on r el i ef ,  

seeki ng vacat ur  of  hi s convi ct i on and a di r ect ed j udgment  of  

acqui t t al  or ,  i n t he al t er nat i ve,  a new t r i al .   I n t hat  mot i on,  

he ar gued t hr ough counsel  t hat  t he evi dence was i nsuf f i c i ent  t o 

suppor t  hi s convi ct i on and t hat  he was deni ed t he r i ght  t o a 

j ur y det er mi nat i on of  t he dr ug quant i t y.   The ci r cui t  cour t  

deni ed t he mot i on,  f i ndi ng t he evi dence suf f i c i ent  and 

concl udi ng t hat  " t he col l oquy,  combi ned wi t h t he wr i t t en 

[ s] t i pul at i on,  was suf f i c i ent  t o al l ow [ i t ]  t o concl ude t hat  t he 

def endant  knowi ngl y,  i nt el l i gent l y and vol unt ar i l y  wai ved hi s 

r i ght  t o have t he j ur y det er mi ne t he wei ght  of  t he cont r ol l ed 

subst ance i n each package. "       

¶22 Smi t h appeal ed.   I n an unpubl i shed opi ni on,  t he cour t  

of  appeal s hel d t hat  t he evi dence was suf f i c i ent  t o suppor t  t he 

convi ct i on.   St at e v.  Smi t h,  No.  2010AP1192- CR,  unpubl i shed sl i p 

op. ,  ¶1 ( Wi s.  Ct .  App.  May 26,  2011) .   However ,  t he cour t  al so 

hel d t hat  Smi t h di d not  wai ve hi s r i ght  t o a j ur y det er mi nat i on 

of  t he dr ug quant i t y.   Because t he par t i es had not  f ul l y  br i ef ed 

t he i ssue of  t he appr opr i at e r emedy,  t he cour t  of  appeal s 

r emanded t he cause t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

t he pr oper  r emedy i n l i ght  of  t he er r or .   I d.  



No.  2010AP1192- CR   

 

13 
 

¶23 Bot h par t i es pet i t i oned our  cour t  f or  r evi ew.   We 

gr ant ed t hose pet i t i ons.  

I I .  STANDARD OF REVI EW 

¶24 The quest i on of  whet her  t he evi dence was suf f i c i ent  t o 

sust ai n a ver di ct  of  gui l t  i n a cr i mi nal  pr osecut i on i s a 

quest i on of  l aw,  subj ect  t o our  de novo r evi ew.   St at e v.  

Booker ,  2006 WI  79,  ¶12,  292 Wi s.  2d 43,  717 N. W. 2d 676.   When 

conduct i ng such a r evi ew,  we consi der  t he evi dence i n t he l i ght  

most  f avor abl e t o t he St at e and r ever se t he convi ct i on onl y 

wher e t he evi dence " i s so l acki ng i n pr obat i ve val ue and f or ce 

t hat  no t r i er  of  f act ,  act i ng r easonabl y,  coul d have f ound gui l t  

beyond a r easonabl e doubt . "   St at e v.  Poel l i nger ,  153 

Wi s.  2d 493,  507,  451 N. W. 2d 752 ( 1990)  ( c i t at i on omi t t ed) .   

Ther ef or e,  t hi s cour t  wi l l  uphol d t he convi ct i on i f  t her e i s any 

r easonabl e hypot hesi s t hat  suppor t s i t .   St at e v.  Bl ai r ,  164 

Wi s.  2d 64,  68 n. 1,  473 N. W. 2d 566 ( Ct .  App.  1991) .   Because 

t her e i s s i gni f i cant  di sput e bet ween t he par t i es r egar di ng t he 

pr oper  st andar d of  r evi ew on t he suf f i c i ency of  t he evi dence 

quest i on,  we wi l l  f ur t her  c l ar i f y t he st andar d i n t he anal ysi s 

t o f ol l ow.  

¶25 The quest i on of  whet her  Smi t h wai ved hi s r i ght  t o a 

j ur y t r i al  poses a const i t ut i onal  i ssue as wel l  as an i ssue of  

st at ut or y i nt er pr et at i on.   Bot h ar e r evi ewed de novo,  t hough we 

benef i t  f r om t he anal yses of  t he cour t  of  appeal s and t he 

ci r cui t  cour t .   St at e v.  Lamar ,  2011 WI  50,  ¶24,  334 

Wi s.  2d 536,  799 N. W. 2d 758 ( r ei t er at i ng t hat  const i t ut i onal  

i ssues of  l aw ar e r evi ewed de novo) ;  St at e v.  Dowdy,  2012 WI  12,  
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¶25,  338 Wi s.  2d 565,  808 N. W. 2d 691 ( r ei t er at i ng t hat  quest i ons 

of  st at ut or y const r uct i on ar e r evi ewed de novo) .  

I I I .  DI SCUSSI ON 

¶26 We f i r st  consi der  whet her  t he evi dence was suf f i c i ent  

t o sust ai n Smi t h' s convi ct i on and hol d t hat  i t  was.   We next  

t ake up t he quest i on of  whet her  Smi t h wai ved hi s r i ght  t o a j ur y 

det er mi nat i on on t he dr ug quant i t y and answer  t hat  he di d not  

but  t hat  t he er r or  was har ml ess.  

A.  The Evi dence Was Suf f i c i ent  t o Suppor t  Smi t h' s Convi ct i on 

¶27 The cour t  of  appeal s deci ded t hat  t he evi dence was 

suf f i c i ent  t o suppor t  Smi t h' s convi ct i on.   We agr ee wi t h t hat  

deci s i on.  

1.  Cl ar i f y i ng t he St andar d of  Revi ew 

¶28 Because t he quest i on of  t he pr oper  st andar d of  r evi ew 

has gi ven r i se t o s i gni f i cant  di sagr eement  bet ween t he par t i es,  

we pause t o c l ar i f y t hat  quest i on.  

a.  Appel l at e Cour t s Must  Def er  t o Reasonabl e I nf er ences Dr awn 

by t he Jur y f r om t he Evi dence 

¶29 We under st and Smi t h' s cent r al  ar gument  r egar di ng t he 

st andar d of  r evi ew on t he evi dent i ar y quest i on t o be summed up 

i n t he pr oposi t i on t hat  a j ur y ver di ct  of  gui l t 9 must  be r ever sed 

                                                 
9 I n def ense of  hi s pr oposed st andar d of  r ev i ew,  Smi t h 

i ncl udes t hr ee f ul l  pages of  c i t at i ons t o c i v i l  cases,  
encompassi ng f our t een deci s i ons.   Ther e ar e suf f i c i ent  cr i mi nal  
l aw cases t hat  c l ar i f y our  st andar d of  r evi ew on t he evi dent i ar y 
quest i on t hat  we need not  dr aw f r om ci v i l  l aw j ur i spr udence.   
I ndeed,  we bel i eve such a compar i son woul d be mor e di st r act i ng 
and conf usi ng t han hel pf ul .   Accor di ngl y,  we dec l i ne t o addr ess 
t he st andar d of  r evi ew t hat  appl i es i n c i v i l  mat t er s.  
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on appeal  i f  " [ t ] he i nf er ences t hat  may be dr awn f r om t he 

ci r cumst ant i al  evi dence ar e as consi st ent  wi t h i nnocence as wi t h 

gui l t . "   St at e v .  Hal l ,  271 Wi s.  450,  452,  73 N. W. 2d 585 ( 1955) .   

That  was t he l aw once,  but  i t  no l onger  i s.  

¶30 I n St at e v.  Poel l i nger  we cl ar i f i ed t he appr opr i at e 

appel l at e f r amewor k f or  t he r ev i ew of  evi dent i ar y suf f i c i ency 

af t er  a j ur y hands down a gui l t y ver di ct .   I n t hat  case,  we 

st at ed bot h unani mousl y and unequi vocal l y t hat  when " v i ewi ng 

evi dence whi ch coul d suppor t  cont r ar y i nf er ences,  t he t r i er  of  

f act  i s  f r ee t o choose among conf l i c t i ng i nf er ences of  t he 

evi dence and may,  wi t hi n t he bounds of  r eason,  r ej ect  t hat  

i nf er ence whi ch i s consi st ent  wi t h t he i nnocence of  t he 

accused. "   Poel l i nger ,  153 Wi s.  2d at  506 ( emphasi s al t er ed) .    

¶31 I n Poel l i nger  we obser ved t hat  t he cour t ' s  

j ur i spr udence pr i or  t o t hat  case " of t en f ai l ed t o mai nt ai n t he 

appr opr i at e di st i nct i on bet ween t he"  j ur y ' s i nqui r y at  t r i al  and 

our  own on appeal .   I d.  at  504.   I n par t i cul ar ,  we not ed t hat  we 

had " mi st akenl y st at ed t hat  a convi ct i on based on ci r cumst ant i al  

evi dence may be sust ai ned on appeal  or  r evi ew i f  t he evi dence i s  

suf f i c i ent l y st r ong t o excl ude ever y r easonabl e t heor y of  

i nnocence"  and si mi l ar l y " mi st akenl y st at ed t hat  when a 

convi ct i on i s based on ci r cumst ant i al  evi dence,  an appel l at e 

cour t  must  uphol d t he convi ct i on i f  a r easonabl e t r i er  of  f act  

coul d be convi nced t hat  t he evi dence i s st r ong enough t o excl ude 

t o a mor al  cer t ai nt y ever y r easonabl e hypot hesi s of  i nnocence. "   

I d.  at  504- 05.   Poel l i nger  cor r ect ed t hose er r or s and r esol ved 

t hat  conf usi on,  hol di ng,  we r epeat ,  t hat  f or  pur poses of  
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appel l at e r evi ew " t he t r i er  of  f act  i s  f r ee t o choose among 

conf l i c t i ng i nf er ences of  t he evi dence and may,  wi t hi n t he 

bounds of  r eason,  r ej ect  t hat  i nf er ence whi ch i s consi st ent  wi t h 

t he i nnocence of  t he accused. "   I d.  at  506 ( emphasi s r emoved) .  

¶32 Al t hough Poel l i nger  di d not  expl i c i t l y  ment i on Hal l  as 

one of  t he sour ces of  conf usi on i n i t s pr i or  case l aw,  i t  di d 

not  pur por t  t o pr esent  an exhaust i ve l i s t  of  such sour ces.   See 

i d.  at  757 n. 5 ( " See,  e. g. ,  .  .  . " ) .   Mor eover ,  i t  i s  appar ent  

f r om t he hol di ng and r easoni ng of  Poel l i nger  t hat  Hal l  di d not  

sur vi ve t he opi ni on.   For  Hal l  r equi r ed Wi sconsi n appel l at e 

cour t s t o r ever se j ur y ver di ct s of  gui l t  i f  " [ t ] he i nf er ences 

t hat  may be dr awn f r om t he c i r cumst ant i al  ev i dence ar e as 

consi st ent  wi t h i nnocence as wi t h gui l t . "   Hal l ,  271 Wi s.  at  

452.   Ther e i s s i mpl y no way t o r econci l e t hat  pr oposi t i on wi t h 

t he pr i nci pl e enunci at ed i n Poel l i nger ,  t hat  " an appel l at e cour t  

must  accept  and f ol l ow t he i nf er ence dr awn by t he t r i er  of  f act  

unl ess t he evi dence on whi ch t hat  i nf er ence i s based i s 

i ncr edi bl e as a mat t er  of  l aw. "   Poel l i nger ,  153 Wi s.  2d at  506-

07.   Put  s i mpl y,  Hal l  per mi t t ed an appel l at e cour t  t o unset t l e a 

j ur y ver di ct  of  gui l t  wher e a r easonabl e i nf er ence of  gui l t  

coul d have been r at i onal l y dr awn by t he j ur or s f r om t he evi dence 

when Poel l i nger  f or bi ds i t .   I n ot her  wor ds,  t he t wo cases st at e 

mani f est l y i ncompat i bl e r ul es of  l aw and Poel l i nger  cor r ect ed 

t he j ur i spr udence of  whi ch Hal l  was a par t .   Ther ef or e,  Hal l  was 
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over r ul ed by Poel l i nger ,  i t  i s  no l onger  good l aw,  and Smi t h may 

not  r el y upon i t . 10 

¶33 We al so use t hi s  oppor t uni t y t o r eaf f i r m t he soundness 

of  t he r easoni ng of  Poel l i nger .   The r ul e ar t i cul at ed i n 

Poel l i nger  was based on t he pr i nci pl e t hat  i t  i s  i nappr opr i at e 

f or  an appel l at e cour t  t o " r epl ace[ ]  t he t r i er  of  f act ' s over al l  

eval uat i on of  t he evi dence wi t h i t s own. "   Poel l i nger ,  153 

Wi s.  2d at  506.   That  i s a vener abl e pr i nci pl e,  i n t hi s 

j ur i sdi ct i on,  see,  e. g. ,  Nudd v.  Wel l s,  11 Wi s.  426,  * 434 

( 1860) ,  and ever y ot her .   See gener al l y Shaun P.  Mar t i n,  

Rat i onal i z i ng t he I r r at i onal :  The Tr eat ment  of  Unt enabl e Feder al  

Ci v i l  Jur y Ver di ct s,  28 Cr ei ght on L.  Rev.  683 ( 1995)  ( r evi ewi ng 

t he r el at i onshi p bet ween appel l at e cour t s and j ur i es) .   The 

posi t i on st aked out  i n Hal l  t hat  a j ur y ver di ct  of  gui l t  can be 

r ever sed on appeal  i f  " [ t ] he i nf er ences t hat  may be dr awn f r om 

t he ci r cumst ant i al  evi dence ar e as consi st ent  wi t h i nnocence as 

wi t h gui l t , "  Hal l ,  271 Wi s.  at  452,  cont r adi ct s t hi s deepl y 

r oot ed t r adi t i on of  j udi c i al  def er ence f or  j ur y ver di ct s.   

I ndeed,  t her e ar e f ew l egal  pr i nci pl es mor e i ndi sput abl e t han 

                                                 
10 That  Hal l  di d not  sur vi ve Poel l i nger  i s f ur t her  evi denced 

by t he f act  t hat  Hal l  has not  been ci t ed f avor abl y by a s i ngl e 
deci s i on f r om any cour t  i n any j ur i sdi ct i on subsequent  t o 
Poel l i nger ' s publ i cat i on.   Poel l i nger ,  by cont r ast ,  has been 
ci t ed f avor abl y by appel l at e cour t s wel l  over  a t housand t i mes,  
i ncl udi ng hundr eds of  c i t at i ons by t he Wi sconsi n Cour t  of  
Appeal s,  bot h publ i shed and unpubl i shed,  and sever al  appr ovi ng 
ci t at i ons by our  own cour t ,  i ncl udi ng one ear l i er  t hi s t er m.   
See St at e v.  Hanson,  2012 WI  4,  ¶15,  338 Wi s.  2d 243,  808 
N. W. 2d 390;  St at e v.  Wat ki ns,  2002 WI  101,  ¶¶67- 68,  255 
Wi s.  2d 265,  647 N. W. 2d 244.     
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t he i dea t hat  a j ur y i s i n a f ar  bet t er  posi t i on t o eval uat e t he 

evi dence t han i s  a r evi ewi ng cour t .   See,  e. g. ,  I n r e Dej mal ' s  

Est at e,  95 Wi s.  2d 141,  151,  289 N. W. 2d 813 ( 1980)  ( " As t hi s  

cour t  has f r equent l y st at ed,  i t  i s  not  our  f unct i on t o r evi ew 

quest i ons as t o wei ght  of  t est i mony and cr edi bi l i t y  of  

wi t nesses.   These ar e mat t er s t o be det er mi ned by t he t r i er  of  

f act  .  .  .  .  " ) .   Hal l  and t he ot her  deci s i ons over r ul ed by 

Poel l i nger  gave i nsuf f i c i ent  r espect  t o t he cr uc i al  r ol e of  t he 

j ur y i n our  cr i mi nal  j ust i ce syst em.   For  t hey al l owed an 

appel l at e cour t  t o di st ur b a j ur y ver di ct  even wher e i t  was 

based on a r easonabl e i nf er ence dr awn f r om t he evi dence,  s i mpl y 

because t he appel l at e cour t  pr ef er r ed anot her  r easonabl e 

i nf er ence.   Poel l i nger  was r i ght  t o cor r ect  our  case l aw when i t  

st r ayed f r om t hese i mpor t ant  pr i nci pl es,  and we r eaf f i r m i t s  

cor r ect i on.  

b.  Vi ewi ng t he Evi dence Col l ect i vel y 

¶34 Smi t h conf uses t he appr opr i at e st andar d of  r evi ew i n 

anot her  i mpor t ant  r espect .   Speci f i cal l y,  he cr i t i c i zes t he 

cour t  of  appeal s f or  r ef usi ng t o " consi der  pi eces of  evi dence 

i ndi v i dual l y"  and i nst ead " v i ew[ i ng]  t he evi dence as a whol e i n 

or der  t o det er mi ne whet her  a j ur y coul d have f ound gui l t  beyond 

a r easonabl e doubt . "   I n Smi t h' s v i ew,  t he cour t  of  appeal s '  

det er mi nat i on t hat  i t  i s  mor e appr opr i at e t o v i ew t he evi dence 

as a whol e const i t ut es a " novel  pr oposi t i on. "  

¶35 Far  f r om novel ,  t he cour t  of  appeal s '  appr oach was i n 

l i ne wi t h our  wel l - set t l ed pr act i ce.   As we expl ai ned i n Hussong 

v.  St at e,  an appel l at e cour t  r evi ews t he evi dence submi t t ed at  a 
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cr i mi nal  t r i al  " as a whol e,  each pi ece of  t he puzzl e bei ng 

pr oper l y i n pl ace. "   62 Wi s.  2d 577,  587,  215 N. W. 2d 390 ( 1974) ,  

over r ul ed i n par t  on ot her  gr ounds by Poel l i nger ,  153 Wi s.  2d at  

504 n. 5.   I t  woul d har dl y make sense t o v i ew t he evi dence any 

ot her  way.  

¶36 No i ndi v i dual ,  appl y i ng hi s or  her  l ogi c,  woul d base 

t he ul t i mat e vot e of  gui l t  or  i nnocence on a r ev i ew t hat  i gnor es 

ever y pi ece of  evi dence but  one.   We do not ,  and shoul d not ,  ask 

j ur or s t o l eave t hei r  common sense behi nd at  t he cour t house 

door .   See St at e v.  Al exander ,  214 Wi s.  2d 628,  648,  571 

N. W. 2d 662 ( 1997)  ( " A st r engt h of  our  j ur y syst em i s t hat  

j ur or s .  .  .  br i ng t hei r  exper i ences,  phi l osophi es,  and common 

sense t o bear  i n t hei r  del i ber at i ons. " )  ( i nt er nal  quot at i on 

mar ks and ci t at i on omi t t ed) .   I ndeed,  t he j ur or s her e wer e 

speci f i cal l y i nst r uct ed t o empl oy t hei r  common sense. 11  The 

r at i onal  j ur or  woul d t ake i nt o account  t he ent i r e pi ct ur e 

pr esent ed by t he evi dence i n ascer t ai ni ng gui l t  or  i nnocence.   

Such a j ur or  woul d not  f i nd any si ngl e pi ece of  evi dence 

det er mi nat i ve,  but  woul d r at her  consi der  t he evi dence i n t he 

aggr egat e.   The aggr egat e i s,  of  cour se,  composed of  t he 

i ndi v i dual  pi eces of  evi dence;  never t hel ess,  t hat  does not  mean,  

as Smi t h suggest s,  t hat  t he j ur or  must  i gnor e t he l ar ger  pi ct ur e 

so as t o f ocus on each pi ece i n a vacuum and ask whet her  t hat  

                                                 
11 Quot i ng t he pat t er n j ur y i nst r uct i ons,  t he c i r cui t  cour t  

t ol d t he j ur y,  " Ther e i s no magi c way f or  you t o eval uat e 
t est i mony.   Use your  common sense and exper i ence. "   WI S JI -
CRI MI NAL 50.    
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pi ece st andi ng al one suppor t s a f i ndi ng of  gui l t .   That  i s not  

how peopl e seek t o det er mi ne t he t r ut h,  whet her  i n a j ur y r oom 

or  anywher e el se,  and t hat  i s not  how t hey can most  r easonabl y  

make t he gr ave det er mi nat i on as t o a def endant ' s gui l t . 12  

Accor di ngl y,  we r eaf f i r m t hat  an appel l at e cour t  must  consi der  

t he t ot al i t y of  t he evi dence when conduct i ng a suf f i c i ency of  

t he evi dence i nqui r y.  

2.  Appl i cat i on of  t he Suf f i c i ency of  t he Evi dence Test  

¶37 Appl y i ng t he pr i nci pl es set  f or t h above,  t her e i s no 

quest i on t hat  t he evi dence was suf f i c i ent  t o suppor t  Smi t h' s 

convi ct i on.  

¶38 To est abl i sh t hat  Smi t h was cul pabl e as a par t y t o t he 

cr i me,  under  t he conspi r acy pr ong of  t he st at ut e r el i ed upon by 

t he St at e,  t he pr osecut i on was r equi r ed t o pr ove beyond a 

r easonabl e doubt  t hat :  1)  t her e was an agr eement  among t wo or  

                                                 
12 Smi t h cont ends t hat  a j udi c i al  exami nat i on of  t he 

t ot al i t y of  t he evi dence " i s f undament al l y at  odds"  wi t h t he due 
pr ocess r equi r ement  t hat  cour t s " assess t he hi st or i c f act s"  when 
i nqui r i ng i nt o t he val i di t y of  a convi ct i on.   Jackson v.  
Vi r gi ni a,  443 U. S.  307,  318 ( 1979) .   I t  i s  a t aut ol ogy t hat  a 
suf f i c i ency of  t he evi dence chal l enge ent ai l s a r evi ew of  t he 
f act s:  t he f act s  f or  pur poses of  j udi c i al  r evi ew of  a t r i al  come 
i n no ot her  f or m t han t he evi dence;  t o det er mi ne whet her  t he 
evi dence was suf f i c i ent  t her ef or e obvi ousl y r equi r es a 
consi der at i on of  t he f act s.   But  Jackson says not hi ng about  how 
t hat  assessment  shoul d t ake pl ace,  i . e. ,  whet her  i t  shoul d f ocus 
on each pi ece of  evi dence separ at el y or  on t he ent i r et y of  t he 
evi dence.   I ndeed,  t he Uni t ed St at es Supr eme Cour t  has r ecent l y 
appl i ed Jackson i n an opi ni on t hat  consi der s t he f act s  
col l ect i vel y,  wi t hout  wei ghi ng each pi ece i ndi v i dual l y.   See 
Col eman v.  Johnson,  566 U. S.  __,  132 S.  Ct .  2060 ( 2012)  ( per  
cur i am)  ( f i ndi ng t he evi dence suf f i c i ent  t o suppor t  conspi r acy 
gui l t  under  t he Jackson st andar d) .       
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mor e per sons t o di r ect  t hei r  conduct  t owar d t he r eal i zat i on of  a 

cr i mi nal  obj ect i ve;  and 2)  each member  of  t he conspi r acy 

i ndi v i dual l y and consci ousl y i nt ended t he r eal i zat i on of  t he 

par t i cul ar  cr i mi nal  obj ect i ve. 13  St at e v.  Hecht ,  116 

Wi s.  2d 605,  624- 25,  342 N. W. 2d 721 ( 1984)  ( set t i ng f or t h t he 

el ement s of  par t y t o t he cr i me ( " PTC" )  conspi r acy) .    

¶39 Test i mony at  t r i al  est abl i shed ( i n r el evant  par t )  t he 

f ol l owi ng nar r at i ve.   Smi t h i nt r oduced Kor t bei n t o Thomas.   

Thomas t hen cal l ed Kor t bei n and asked her  i f  she woul d be 

wi l l i ng t o r ecei ve packages at  her  home i n r et ur n f or  $500 per  

del i ver y.   She agr eed,  and over  t he next  f ew weeks r ecei ved 

t hr ee shi pment s s i mi l ar  t o packages t hat  wer e l at er  sei zed by 

l aw enf or cement  and f ound t o cont ai n dr ugs.   Af t er  each shi pment  

ar r i ved,  Thomas r et r i eved i t  f r om Kor t bei n wi t hi n a f ew days and 

Smi t h gave her  $400 wi t hi n a f ew mor e days.   Dur i ng t he per i ods 

when t he packages wer e bei ng del i ver ed,  Thomas,  Kor t bei n,  and 

Smi t h wer e communi cat i ng by phone i n a manner  t hat  t he j ur y 

hear d f r om Ser geant  Pot eat  was consi st ent  wi t h t he " cour i er  

r el at i onshi p. "   Ar ound t he same t i me,  Smi t h asked Mehl hor n t o 

r ecei ve packages on hi s behal f ,  and sever al  ar r i ved f r om 

Cal i f or ni a and wer e pi cked up by Smi t h and Thomas.   

¶40 Smi t h does not  ar gue,  nor  do we f i nd a basi s t o 

concl ude,  t hat  t hi s t est i mony was " i ncr edi bl e as a mat t er  of  

                                                 
13 I t  i s  i mpor t ant  t o r emember  t hat  we di scuss conspi r acy i n 

t hi s opi ni on onl y as a subset  of  par t y t o t he cr i me cul pabi l i t y .   
For  t hat  r eason,  we wi l l  hencef or t h r ef er  t o t he cul pabi l i t y  as 
PTC conspi r acy.   We do not  anal yze conspi r acy as a f r eest andi ng 
of f ense.    
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l aw. "   Poel l i nger ,  153 Wi s.  2d at  506- 07.   Ther ef or e,  def er r i ng 

t o t he j ur y ' s deci s i on t o cr edi t  t hi s t est i mony,  as we must ,  i d.  

at  504,  t he nar r at i ve est abl i shed by t he St at e' s wi t nesses 

pr ovi ded a sol i d f oundat i on f r om whi ch t he j ur y coul d have dr awn 

an i nf er ence t hat  Smi t h shar ed PTC conspi r acy cul pabi l i t y  f or  

t he dr ug of f ense.   For  t hat  nar r at i ve st r ongl y suggest ed t hat  

Smi t h br ought  t wo ot her  par t i c i pant s i n a dr ug scheme t oget her  

( Thomas and Kor t bei n) ,  hel ped f aci l i t at e t he t r anspor t at i on and 

r ecei pt  of  t he dr ugs by r el ayi ng payment s whi l e seeki ng t o 

i nsul at e hi msel f  as much as possi bl e f r om pot ent i al  l i abi l i t y ,  

and ar r anged a s i mi l ar  scheme wi t h anot her  i ndi v i dual  

( Mehl hor n) .    

¶41 Fr om t hi s evi dence,  t he j ur y coul d r easonabl y have 

i nf er r ed t hat  Smi t h was gui l t y as a par t y t o t he cr i me of  

possessi on wi t h i nt ent  t o del i ver .   For  t he evi dence suggest ed 

t hat  Smi t h i nt r oduced Thomas and Kor t bei n and t hen f aci l i t at ed 

t he t r ansf er  of  money f r om one t o t he ot her  af t er  Kor t bei n 

r ecei ved t he dr ugs and conveyed t hem t o Thomas.  Thus,  t he j ur y 

coul d r easonabl y  have concl uded t hat  t her e was " [ a] n agr eement  

among t wo or  mor e per sons t o di r ect  t hei r  conduct  t owar d t he 

r eal i zat i on of  a cr i mi nal  obj ect i ve, "  namel y t he del i ver y of  

mar i j uana.   Hecht ,  116 Wi s.  2d at  625.  Fur t her mor e,  Smi t h' s 

per sonal  i nvol vement  i n t he act s descr i bed above——i . e. ,  t he 

i nt r oduct i on of  Thomas t o Kor t bei n and t he del i ver y of  t he 

money——suppor t s a r at i onal  i nf er ence t hat  he " i ndi v i dual l y [ and]  

consci ousl y i nt end[ ed]  t he r eal i zat i on of  t he par t i cul ar  

cr i mi nal  obj ect i ve. "   I d.   He t hus had " an i ndi v i dual  st ake i n 
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t he vent ur e, "  i d. ,  and t he second el ement  of  PTC conspi r acy was 

sat i sf i ed.   Ther ef or e,  t her e was suf f i c i ent  evi dence f or  t he 

j ur y t o f i nd Smi t h gui l t y of  bei ng a par t y t o t he cr i me of  

possessi on wi t h i nt ent  t o del i ver  mor e t han 10, 000 gr ams of  

THC. 14     

¶42 To at t ack t he concl usi on t hat  t he evi dence was 

suf f i c i ent  t o suppor t  t he j ur y ver di ct ,  Smi t h pr esent s a ser i es 

of  hypot het i cal s:  

I t  i s  possi bl e t hat  Thomas al r eady had a cr i mi nal  
scheme i n mi nd when Smi t h i nt r oduced hi m t o Kor t bei n,  
and i t  i s  al so possi bl e t hat  he di dn' t  .  .  .  .   I f  
Thomas al r eady had a cr i mi nal  scheme i n mi nd t hen i t  
i s  possi bl e t hat  he t ol d Smi t h about  i t ,  and i t  i s  
al so possi bl e t hat  he di dn' t  .  .  .  .   I t  i s  possi bl e 
t hat  Smi t h was pr esent  wi t h Thomas when Thomas cal l ed 
Kor t bei n t o make hi s of f er  t o her ,  and i t  i s  al so 
possi bl e t hat  Smi t h wasn' t  pr esent  .  .  .  .   I f  Smi t h 
was pr esent  when Thomas cal l ed Kor t bei n t hen i t  i s  
possi bl e t hat  Smi t h had agr eed t o assi st  t he scheme,  
and i t  i s  al so possi bl e t hat  he was j ust  an ambi val ent  
byst ander  t o a t el ephone conver sat i on .  .  .  .   I t  i s 
possi bl e t hat  Smi t h had agr eed t o assi st  Thomas' s 
cr i mi nal  scheme,  and i t  i s  al so possi bl e t hat  Smi t h 
s i mpl y acqui esced i n a gener al  r equest  by Thomas t o 
del i ver  money t o Kor t bei n .  .  .  .   I t  i s  possi bl e t hat  
t he packages t hat  had been del i ver ed pr i or  t o 
Sept ember  20,  2006,  cont ai ned mar i j uana or  ot her  
unl awf ul  cont r aband,  and i t  i s  al so possi bl e t hat  t hey 
wer e j ust  " t est "  del i ver i es t o ascer t ai n Kor t bei n' s 
t r ust wor t hi ness.  

                                                 
14 We al so agr ee wi t h t he cour t  of  appeal s t hat  t he same 

evi dence t hat  subst ant i at ed Smi t h' s PTC conspi r acy gui l t  coul d 
suppor t  a r easonabl e det er mi nat i on by t he j ur y t hat  he was 
gui l t y of  ai di ng and abet t i ng as a par t y t o t he cr i me.   See 
St at e v.  Rundl e,  176 Wi s.  2d 985,  990,  500 N. W. 2d 916 ( 1993)  
( set t i ng f or t h t he r equi r ement s f or  pr ovi ng ai di ng and abet t i ng 
as a par t y t o t he cr i me) .    
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¶43 As an i ni t i al  mat t er ,  not  al l  of  t hese hypot het i cal s 

ar e r el evant  t o Smi t h' s gui l t  or  i nnocence.   For  i nst ance,  i t  i s  

of  no s i gni f i cance whet her  Smi t h " was pr esent  wi t h Thomas when 

Thomas cal l ed Kor t bei n t o make hi s of f er  t o her . "   He coul d j ust  

as easi l y have agr eed t o t he scheme and not  been pr esent .   Cf .  

Uni t ed St at es v.  Banks,  10 F. 3d 1044,  1054 ( 4t h Ci r .  1993)  ( " I t  

i s  of  cour se el ement ar y t hat  one may be a member  of  a conspi r acy 

wi t hout  knowi ng i t s f ul l  scope,  or  al l  i t s  member s,  and wi t hout  

t aki ng par t  i n t he f ul l  r ange of  i t s  act i v i t i es or  over  t he 

whol e per i od of  i t s  exi st ence. " ) .    

¶44 Smi t h' s r easoni ng suf f er s f r om t wo mor e ser i ous f l aws.   

Fi r st ,  our  dut y  when r evi ewi ng t he suf f i c i ency of  evi dence 

suppor t i ng a j ur y ver di ct  of  gui l t  i s  not  t o ask what  i s  

" possi bl e. "   Anyt hi ng,  af t er  al l ,  i s  possi bl e.   See,  e. g. ,  

Uni t ed St at es v.  Yt em,  255 F. 3d 394,  397 ( 7t h Ci r .  2001)  

( Posner ,  J. )  ( " Anyt hi ng i s possi bl e;  t her e ar e no met aphysi cal  

cer t ai nt i es accessi bl e t o human r eason;  but  a mer el y 

met aphysi cal  doubt  ( f or  exampl e,  doubt  whet her  t he ext er nal  

wor l d i s r eal ,  r at her  t han bei ng mer el y a dr eam)  i s not  a 

r easonabl e doubt  f or  pur poses of  t he cr i mi nal  l aw. " )  ( emphasi s  

i n or i gi nal )  ( c i t i ng,  i nt er  al i a,  Vi ct or  v.  Nebr aska,  511 U. S.  

1,  13 ( 1994)  ( " [ A] bsol ut e cer t ai nt y i s unat t ai nabl e i n mat t er s  

r el at i ng t o human af f ai r s. " ) ) .   Rat her ,  our  dut y,  consi st ent  

wi t h t he l i mi t at i ons of  human knowl edge and wi t h t he def er ence 

we owe t he j ur y,  i s  t o deci de whet her  " any possi bi l i t y  exi st s 

t hat  t he t r i er  of  f act  coul d have dr awn t he appr opr i at e 

i nf er ences f r om t he evi dence adduced at  t r i al . "   Poel l i nger ,  153 
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Wi s.  2d at  506.   For  t he r easons al r eady st at ed,  i t  i s  pl ai n 

t hat  such a possi bi l i t y  exi st s i n t hi s case.  

¶45 Rel at edl y,  Smi t h' s t r eat ment  of  each pi ece of  evi dence 

i n i sol at i on i s  an apt  demonst r at i on of  why appel l at e cour t s 

must  r ej ect  t hat  met hod.   I t  makes l i t t l e sense t o consi der  t he 

var i ous " possi bi l i t i es"  posed by Smi t h wi t hout  t aki ng i nt o 

account  t he over al l  pi ct ur e dr awn by t he wi t nesses.   The 

l i kel i hood t hat  an i nf er ence of  i nnocence was t he cor r ect  one on 

each i ndi v i dual  pi ece of  evi dence r ecedes dr amat i cal l y when 

t hose pi eces ar e consi der ed i n j uxt aposi t i on.   That  i s,  i f  t he 

j ur y was t ol d t hat  Smi t h i nt r oduced Thomas and Kor t bei n,  t hat  

Kor t bei n t hen r ecei ved a shi pment  of  dr ugs,  and t hat  Thomas 

r et r i eved t hem,  but  not  t ol d t hat  Smi t h pai d Kor t bei n $400 

shor t l y t her eaf t er ,  i t  woul d be mor e pl ausi bl e t hat  Smi t h had no 

knowl edge of  t he dr ug scheme.   But  t hey wer e t ol d about  t he 

payment s. 15  Li kewi se,  i f  t he j ur y had not  hear d t est i mony t hat  

Smi t h est abl i shed a s i mi l ar  ar r angement  wi t h Thomas and 

Mehl hor n,  i t  woul d have been mor e pl ausi bl e t hat  he was 

unwi t t i ngl y br ought  i nt o t he del i ver y i nvol v i ng Kor t bei n.   But  

t hey wer e t ol d about  t he ot her  ar r angement .   Each pi ece of  

evi dence gave t he ot her  pi eces mor e cont ext ,  and al l owed t he 

j ur y t o mor e t hor oughl y and mor e accur at el y eval uat e Smi t h' s 

l i kel y gui l t  or  i nnocence.   That  i s why j ur i es ( and r evi ewi ng 

                                                 
15 Of  t he money t hat  Smi t h gave t o Kor t bei n,  t he pr osecut or  

asked r het or i cal l y dur i ng her  c l osi ng ar gument ,  " Why el se woul d 
he pay her "  i f  not  i n compensat i on f or  r ecei v i ng t he dr ugs.   The 
def ense never  of f er ed t o t he j ur y an al t er nat i ve r eason.   
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cour t s)  consi der  t he evi dence i n i t s t ot al i t y,  and t hat  i s why 

t he evi dence was suf f i c i ent  t o suppor t  Smi t h' s convi ct i on. 16 

B.  Smi t h Di d Not  Wai ve hi s Ri ght  t o a Jur y Det er mi nat i on of  

t he Dr ug Quant i t y but  t he Er r or  Was Har ml ess  

¶46 Tur ni ng t o t he next  i ssue,  we f i r st  consi der  whet her  

Smi t h had a r i ght  t o a j ur y det er mi nat i on of  t he quant i t y of  

dr ugs i nvol ved and concl ude t hat  he di d.   We t hen consi der  

whet her  he wai ved t hat  r i ght  and concl ude t hat  he di d not ,  but  

f ur t her  concl ude t hat  t he er r or  was har ml ess.  

1.  Smi t h Had a Const i t ut i onal  Ri ght  t o a Jur y Det er mi nat i on of  

t he Dr ug Quant i t y I nvol ved i n Hi s Of f ense   

¶47 Bot h par t i es agr ee t hat  Smi t h had a r i ght  t o a j ur y 

det er mi nat i on of  t he dr ug quant i t y i nvol ved i n hi s of f ense and 

t he cour t  of  appeal s so hel d.   We agr ee as wel l .    

¶48 The f eder al  and st at e const i t ut i ons bot h pr ot ect  a 

cr i mi nal  def endant ' s r i ght  t o a j ur y t r i al .   U. S.  Const .  amend.  

VI  ( " I n al l  cr i mi nal  pr osecut i ons,  t he accused shal l  enj oy t he 

r i ght  t o a speedy and publ i c t r i al ,  by an i mpar t i al  

                                                 
16 Smi t h makes much of  t he pur por t ed ambi gui t i es i n 

Mehl hor n' s st at ement  at  t r i al  t hat  Smi t h acknowl edged t o hi m 
t hat  he had been i nvol ved i n " a mar i j uana t hi ng wi t h a gi r l "  but  
was not  wor r i ed about  i t  " [ b] ecause i t  was hi s wor d agai nst  
her s. "   As our  di scussi on above i ndi cat es,  we bel i eve t her e was 
ampl e evi dence t o sust ai n Smi t h' s convi ct i on wi t hout  t hat  
t est i mony.   Never t hel ess,  we not e t hat  whi l e " i t  was possi bl e"  
t hat  Smi t h' s al l eged st at ement s di d not  r epr esent  an admi ssi on 
of  compl i c i t y i n t he cr i mi nal  ent er pr i se ( but  r at her ,  as Smi t h 
essent i al l y  cont ends,  a r ef er ence t o t he pr osecut i on i t sel f ) ,  
t he j ur y was ent i t l ed t o dr aw a r easonabl e i nf er ence t o t he 
cont r ar y,  especi al l y gi ven t he numer ous ot her  pi eces of  evi dence 
t hat  wei ghed f ar  mor e st r ongl y t owar d a f i ndi ng of  gui l t .  
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j ur y .  .  .  . " ) ;  Wi s.  Const .  ar t .  I ,  § 7 ( " I n al l  cr i mi nal  

pr osecut i ons t he accused shal l  enj oy t he r i ght  .  .  .  t o a speedy 

publ i c t r i al  by an i mpar t i al  j ur y .  .  .  . " ) .  

¶49 I n Appr endi  v.  New Jer sey,  t he Uni t ed St at es Supr eme 

Cour t  set  f or t h t he semi nal  hol di ng t hat  t he r i ght  t o a cr i mi nal  

j ur y t r i al  enshr i ned i n t he Si xt h Amendment  of  t he U. S.  

Const i t ut i on r equi r es t hat  " [ o] t her  t han t he f act  of  a pr i or  

convi ct i on,  any f act  t hat  i ncr eases t he penal t y f or  a cr i me 

beyond t he pr escr i bed st at ut or y maxi mum must  be submi t t ed t o a 

j ur y,  and pr oved beyond a r easonabl e doubt . "   530 U. S.  466,  490 

( 2000) .   The Appr endi  cour t  al so expl ai ned t hat  such an anal ysi s 

i s pr oper l y f ocused not  on t he sent ence t hat  i s act ual l y handed 

down,  but  on t he puni shment  t hat  becomes avai l abl e as a r esul t  

of  t he f act  i n quest i on.   See i d.  ( " I t  i s  unconst i t ut i onal  f or  a 

l egi s l at ur e t o r emove f r om t he j ur y t he assessment  of  f act s t hat  

i ncr ease t he pr escr i bed r ange of  penal t i es t o whi ch a cr i mi nal  

def endant  i s exposed. " )  ( emphasi s added)  ( i nt er nal  quot at i on 

mar ks,  br acket s,  and ci t at i on omi t t ed) ;  see al so Uni t ed St at es 

v.  O' Br i en,  560 U. S.  __,  130 S.  Ct .  2169,  2174 ( 2010)  ( quot i ng 

c i t ed l anguage f r om Appr endi  wi t h appr oval ) .  

¶50 Appl y i ng Appr endi  t o t he i nst ant  case,  i t  i s  pl ai n 

t hat  Smi t h had a const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  

t he dr ug quant i t y i nvol ved i n hi s of f ense.   For  i f  Smi t h wer e 

f ound gui l t y of  possessi on of  mar i j uana wi t h i nt ent  t o del i ver ,  

but  t her e was no evi dence as t o amount ,  t he hi ghest  sent ence he 

coul d have r ecei ved woul d have been t hr ee and a hal f  year s.   

Wi s.  St at .  § 961. 41( 1m) ( h) 1.  ( st at i ng t hat  possessi on of  t wo 



No.  2010AP1192- CR   

 

28 
 

hundr ed gr ams or  l ess of  THC ( t he l owest  amount  ment i oned i n t he 

st at ut e)  wi t h i nt ent  t o del i ver  i s a Cl ass I  f el ony) ;  

§ 939. 50( 3) ( i )  ( st at i ng t hat  t he commi ssi on of  a Cl ass I  f el ony 

i s puni shabl y by " i mpr i sonment  not  t o exceed 3 year s and 6 

mont hs" ) .   Because he was f ound gui l t y of  possessi on of  mor e 

t han 10, 000 gr ams of  THC wi t h i nt ent  t o del i ver ,  however ,  Smi t h 

was subj ect  t o i ncar cer at i on f or  up t o 15 year s.   

§ 961. 41( 1m) ( h) 5.  ( st at i ng t hat  possessi on of  mor e t han 10, 000 

gr ams of  THC wi t h i nt ent  t o del i ver  i s a Cl ass E f el ony) ;  

§ 939. 50( 3) ( e)  ( st at i ng t hat  t he commi ssi on of  a Cl ass E f el ony 

i s puni shabl e by " i mpr i sonment  not  t o exceed 15 year s. " ) .    

¶51 Ther ef or e,  t he f act  i n quest i on ( whet her  mor e t han 

10, 000 gr ams of  THC was i nvol ved i n t he of f ense)  exposed Smi t h 

t o a hi gher  penal t y.   Consequent l y,  he had a const i t ut i onal  

r i ght  t o a j ur y det er mi nat i on of  t he amount .  

2.  Smi t h Di d Not  Wai ve hi s Ri ght  t o a Jur y Det er mi nat i on of  

t he Dr ug Quant i t y 

¶52 The par t i es and t he cour t  of  appeal s al so agr ee t hat  

Smi t h di d not  wai ve hi s r i ght  t o a j ur y det er mi nat i on of  t he 

dr ug quant i t y.   We concur .  

¶53 As we have not ed,  Smi t h' s r i ght  t o a j ur y 

det er mi nat i on of  t he dr ug quant i t y i nvol ved i n hi s of f ense was 

pr ot ect ed by t he const i t ut i onal  pr ovi s i ons guar ant eei ng a 

cr i mi nal  def endant ' s r i ght  t o a j ur y t r i al .   The r i ght  t o a 

cr i mi nal  j ur y t r i al  i s  i n t hat  c l ass of  r i ght s consi der ed " so 

f undament al  t hat  t hey ar e deemed t o be per sonal  r i ght s whi ch 

must  be wai ved per sonal l y by t he def endant . "   St at e v.  Gor don,  
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2003 WI  69,  ¶49,  262 Wi s.  2d 380,  663 N. W. 2d 765;  St at e v.  

Li v i ngst on,  159 Wi s.  2d 561,  569,  464 N. W. 2d 839 ( 1991)  ( " [ A] ny 

wai ver  of  t he def endant ' s r i ght  t o t r i al  by j ur y must  be made by 

an af f i r mat i ve act  of  t he def endant  hi msel f .   The def endant  must  

act  per sonal l y;  he and onl y he has t he power  and aut hor i t y t o 

wai ve hi s r i ght  t o a j ur y t r i al  .  .  .  . " )  ( emphasi s added) .   As 

such,  i t  woul d be er r or  f or  t he c i r cui t  cour t  t o have answer ed 

t he quest i on of  dr ug quant i t y unl ess Smi t h wai ved hi s r i ght  t o a 

j ur y det er mi nat i on of  t hat  quest i on.   Li v i ngst on,  159 Wi s.  2d at  

569.  

¶54 For  a def endant ' s act i on t o qual i f y as a val i d wai ver  

of  a const i t ut i onal  r i ght ,  he must  wai ve t he r i ght  knowi ngl y,  

i nt el l i gent l y,  and vol unt ar i l y ,  wi t h " suf f i c i ent  awar eness of  

t he r el evant  c i r cumst ances and l i kel y consequences. "   Br ady v.  

Uni t ed St at es,  397 U. S.  742,  748 ( 1970) .   A j udi c i al  i nqui r y 

i nt o whet her  a val i d wai ver  occur r ed " must  depend upon t he 

uni que ci r cumst ances of  each case. "   Adams v.  Uni t ed St at es ex 

r el .  McCann,  317 U. S.  269,  278 ( 1942) .   Never t hel ess,  t he val i d 

wai ver  of  a const i t ut i onal  r i ght  can never  occur  wher e t he 

def endant  i s unawar e of  t he r i ght  at  i ssue.   See,  e. g. ,  St at e v.  

Br own,  2006 WI  100,  ¶29,  293 Wi s.  2d 594,  716 N. W. 2d 906 ( " [ F] or  

a pl ea t o f unct i on as a val i d wai ver  of  const i t ut i onal  r i ght s,  

t he pl ea must  be an i nt ent i onal  r el i nqui shment  of  known 

r i ght s. " )  ( c i t at i on omi t t ed)  ( emphasi s added) .   As a r esul t ,  f or  

t he St at e t o pr ove t hat  t he val i d wai ver  of  a const i t ut i onal  

r i ght  occur r ed i t  woul d have t o demonst r at e t hat  Smi t h knew of  
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hi s const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  t he dr ug 

quant i t y.   See i d.         

¶55 The St at e does not  pur por t  t o make such a showi ng.   I t  

decl i nes t o do so f or  good r eason.   Of  t he t hr ee exchanges t hat  

t ook pl ace bet ween t he ci r cui t  cour t  and Smi t h r egar di ng hi s 

st i pul at i on t o t he dr ug quant i t y,  none suggest  t hat  he was 

i nf or med t hat  he had a const i t ut i onal  r i ght  t o a j ur y 

det er mi nat i on of  t he dr ug quant i t y,  l et  al one t hat  he was 

wai vi ng such a r i ght .   I ndeed,  none of  t he exchanges even 

ment i on t he j ur y.   Rat her ,  t o t he ext ent  t hat  t he st i pul at i on 

and i t s consequences wer e expl ai ned t o Smi t h at  al l ,  t hey wer e 

expl ai ned onl y wi t h r ef er ence t o t he f act  t hat  t he cr i me l ab 

t echni c i an who measur ed t he quant i t y of  THC woul d not  be 

t est i f y i ng.   Not hi ng was sai d about  a r i ght  t o have t he j ur y 

det er mi ne t he dr ug quant i t y.   Even t he pr osecut or  st at ed t hat  

she " had or i gi nal l y r equest ed t hat  t hat  st i pul at i on be r ead t o 

t he j ur y, "  not  t hat  t he c i r cui t  cour t  answer  t he quant i t y 

quest i on i t sel f .    

¶56 Because t he ci r cui t  cour t  f ai l ed t o i nf or m Smi t h t hat  

he had a r i ght  t o a j ur y det er mi nat i on of  t he dr ug quant i t y,  and 

f ai l ed t o ask hi m i f  he i nt ended t o wai ve t hat  r i ght ,  t he onl y 

r eason f or  us t o concl ude t hat  he never t hel ess wai ved i t  woul d 

be i f  hi s st i pul at i on wer e somehow equi val ent  t o a wai ver .   

However ,  such a concl usi on woul d i gnor e an i mpor t ant  

di st i nct i on.   The r i ght  t o a cr i mi nal  j ur y t r i al  i s  a cr uci al  

const i t ut i onal  r i ght  wi t h deep r oot s i n our  hi st or y and our  

l egal  phi l osophy as a soci et y.   See,  e. g. ,  Duncan v.  Loui s i ana,  
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391 U. S.  145,  149 ( 1968)  ( " [ T] r i al  by j ur y i n cr i mi nal  cases i s 

f undament al  t o t he Amer i can scheme of  j ust i ce .  .  .  . " ) ;  Al ber t  

W.  Al schul er  & Andr ew G.  Dei ss,  A Br i ef  Hi st or y of  t he Cr i mi nal  

Jur y i n t he Uni t ed St at es,  61 U.  Chi .  L.  Rev.  867,  871 ( 1994)  

( " The f r amer s'  ent husi ast i c suppor t  f or  t he j ur y st emmed i n 

l ar ge measur e f r om t he r ol e t hat  j ur i es had pl ayed i n r esi st i ng 

Engl i sh aut hor i t y bef or e t he Revol ut i on. " ) .   By cont r ast ,  a 

st i pul at i on i s s i mpl y a mat t er  of  conveni ence and l i t i gat i on 

st r at egy,  ent er ed i nt o t o avoi d t he t i me,  expense,  and pot ent i al  

pr ej udi ce of  i nt r oduci ng unnecessar y and possi bl y pr ej udi c i al  

evi dence. 17  Compar e Uni t ed St at es v.  Teague,  953 F. 2d 1525,  1531 

( 11t h Ci r .  1992)  ( en banc)  ( hol di ng t hat  def ense counsel  i s  

or di nar i l y  per mi t t ed t o make dec i s i ons r egar di ng t r i al  st r at egy,  

i ncl udi ng " what  st i pul at i ons shoul d be made" )  wi t h Li v i ngst on,  

159 Wi s.  2d at  569 ( " [ A] ny wai ver  of  t he def endant ' s r i ght  t o 

t r i al  by j ur y must  be made by an af f i r mat i ve act  of  t he 

def endant  hi msel f .   The def endant  must  act  per sonal l y;  he and 

onl y he has t he power  and aut hor i t y t o wai ve hi s r i ght  t o a j ur y 

t r i al  .  .  .  . " )  ( emphasi s added) .    

¶57 I t  i s  t her ef or e a f ar  di f f er ent  t hi ng f or  a def endant  

t o st i pul at e t o a f act  t han i t  i s  f or  hi m t o wai ve hi s 

const i t ut i onal  r i ght  t o a j ur y  det er mi nat i on of  t hat  f act .   

Smi t h di d t he f or mer  but  not  t he l at t er .   He was never  i nf or med 

                                                 
17 The deci s i on t o st i pul at e i n Smi t h' s case was cl ear l y 

made t o avoi d pot ent i al  pr ej udi ce.   As def ense counsel  r emar ked 
t o t he c i r cui t  cour t ,  t her e was a concer n t hat  t he s i ght  of  such 
a l ar ge quant i t y of  dr ugs woul d " ar ouse t he j ur y ' s sense 
of  .  .  .  hor r or  or  .  .  .  pr ovoke i t s .  .  .  i nst i nct  t o puni sh. "  
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t hat  he had a const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  

t he dr ug quant i t y,  nor  was he ever  gi ven t he oppor t uni t y t o 

wai ve or  i nvoke t hat  r i ght .   Accor di ngl y,  we hol d t hat  Smi t h di d 

not  wai ve hi s const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  

t he dr ug quant i t y.   As a r esul t ,  i t  was er r or  f or  t he c i r cui t  

cour t  t o answer  t he quest i on of  quant i t y f or  t he j ur y.  

3.  The Er r or  Was Har ml ess 

¶58 Unl i ke t he pr ecedi ng t wo quest i ons,  t he par t i es 

di ver ge on t he i ssue of  t he appr opr i at e r emedy t o cor r ect  t he 

er r or  t hey agr ee occur r ed at  t he c i r cui t  cour t .   Smi t h cont ends 

t hat  he i s ent i t l ed t o a new t r i al ,  ar gui ng t hat  " [ i ] n t he 

absence of  a val i d wai ver ,  t he r emedy of  a new t r i al  i s 

appl i cabl e no mat t er  how over whel mi ng t he evi dence .  .  .  because 

t he wr ong f act - f i ndi ng ent i t y has adj udi cat ed t he def endant ' s 

gui l t . "   The St at e r esponds t hat  we shoul d appl y a har ml ess 

er r or  t est ,  and t hat  under  such a t est  t he convi ct i on shoul d be 

r ei nst at ed because " [ t ] he wei ght  el ement  was uncont r over t ed and 

by v i r t ue of  t he st i pul at i on,  i t  was suppor t ed by over whel mi ng 

evi dence. "   We agr ee wi t h t he St at e t hat  a har ml ess er r or  

anal ysi s i s r equi r ed by our  wel l - r easoned case l aw and t hat  of  

t he Uni t ed St at es Supr eme Cour t ,  and we agr ee t hat  t he er r or  

her e was har ml ess.  

a.  Const i t ut i onal  Anal ysi s   

¶59 To r ef ut e t he appr opr i at eness of  a har ml ess er r or  

anal ysi s,  Smi t h r el i es heavi l y  upon St at e v.  Vi l l ar r eal ,  153 

Wi s.  2d 323,  450 N. W. 2d 519 ( Ct .  App.  1989) .   I t  i s  t r ue t hat  

Vi l l ar r eal  hel d t hat  a har ml ess er r or  anal ysi s i s i nappr opr i at e 
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when a cour t  er r oneousl y deci des a f act  t hat  shoul d have been 

submi t t ed t o t he j ur y.   But  t hat  pr oposi t i on has been r enounced 

by subsequent  deci s i ons of  t he Uni t ed St at es and Wi sconsi n 

Supr eme Cour t s.  

¶60 The l egal  l andscape concer ni ng t hi s i ssue i s now 

shaped by Neder  v.  Uni t ed St at es,  527 U. S.  1 ( 1999) .   I n t hat  

case,  a f eder al  di st r i ct  cour t  er r oneousl y t ol d a j ur y t hat  t o 

convi ct  Neder  of  var i ous f r aud of f enses i t  was not  r equi r ed t o 

consi der  t he mat er i al i t y  of  any al l egedl y f al se st at ement s,  

because mat er i al i t y  was " not  a quest i on f or  t he j ur y t o deci de. "   

Neder ,  527 U. S.  at  6.   The Supr eme Cour t  uphel d t he convi ct i on,  

concl udi ng t hat  t he er r or  was har ml ess.   I d.  at  25.   Rel y i ng on 

t he pr oposi t i on t hat  wher e a def endant  " was t r i ed by an 

i mpar t i al  adj udi cat or ,  t her e i s a st r ong pr esumpt i on t hat  any 

ot her  const i t ut i onal  er r or s t hat  may have occur r ed ar e subj ect  

t o har ml ess- er r or  anal ysi s, "  t he Neder  cour t  hel d t hat  an 

el ement  er r oneousl y omi t t ed f r om t he j ur y i nst r uct i ons does not  

" af f ect [ ]  t he f r amewor k wi t hi n whi ch t he t r i al  pr oceeds"  or  

" r ender  a t r i al  f undament al l y unf ai r . "   I d.  at  8 ( c i t at i ons,  

i nt er nal  quot at i on mar ks,  and br acket s r emoved) .  

¶61 We adopt ed Neder ' s appr oach i n St at e v.  Har vey,  2002 

WI  93,  254 Wi s.  2d 442,  647 N. W. 2d 189.   Not i ng t hat  Wi sconsi n' s 

" st at ut or y har ml ess er r or  r ul e18 .  .  .  i s  al most  i dent i cal  t o t he 

                                                 
18 I n Wi sconsi n,  t he har ml ess er r or  r ul e i s codi f i ed i n Wi s.  

St at .  § 805. 18,  whi ch pr ovi des:  

( 1)  The cour t  shal l ,  i n ever y st age of  an act i on,  
di sr egar d any er r or  or  def ect  i n t he pl eadi ngs or  
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f eder al  r ul e, "  we hel d i n Har vey t hat  har ml ess er r or  anal ysi s 

appl i es wher e a cour t  er r oneousl y t akes j udi c i al  not i ce of  a 

f act  t hat  shoul d have been submi t t ed t o t he j ur y.   I d. ,  ¶39.    

¶62 Whi l e nei t her  Neder  nor  Har vey i s on al l - f our s wi t h 

t he i nst ant  case,  i nsof ar  as nei t her  i nvol ved st i pul at i ons,  

t hei r  r at i onal es never t hel ess cont r ol  t he out come her e.   For  

bot h i nvol ved a j udi c i al  det er mi nat i on of  a f act  t hat  t he j ur y 

was const i t ut i onal l y r equi r ed t o f i nd.   And bot h hel d t hat  an 

appel l at e cour t  r evi ews such cases f or  har ml ess er r or .   Her e t oo 

a cour t  answer ed a quest i on t hat ,  under  t he Si xt h Amendment ,  

shoul d have gone t o t he j ur y.   Accor di ngl y,  we ar e bound by t he 

                                                                                                                                                             
pr oceedi ngs whi ch shal l  not  af f ect  t he 
subst ant i al  r i ght s of  t he adver se par t y.  

( 2)  No j udgment  shal l  be r ever sed or  set  asi de or  new 
t r i al  gr ant ed i n any t r i al  or  pr oceedi ng on t he 
gr ound of  sel ect i on or  mi sdi r ect i on of  t he j ur y,  
or  t he i mpr oper  admi ssi on of  evi dence,  or  f or  
er r or  as t o any mat t er  of  pl eadi ng or  pr ocedur e,  
unl ess i n t he opi ni on of  t he cour t  t o whi ch t he 
appl i cat i on i s made,  af t er  an exami nat i on of  t he 
ent i r e act i on or  pr oceedi ng,  i t  shal l  appear  t hat  
t he er r or  compl ai ned of  has af f ect ed t he 
subst ant i al  r i ght s of  t he par t y seeki ng t o 
r ever se or  set  asi de t he j udgment ,  or  t o secur e a 
new t r i al .  

( 3)   
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pr ecedent  of  our  own pr i or  deci s i ons and t hose of  t he Uni t ed 

St at es Supr eme Cour t  t o appl y a har ml ess er r or  anal ysi s. 19 

¶63 As wi t h t he pr evi ous quest i on r egar di ng whet her  an 

er r or  occur r ed,  i t  i s  usef ul  t o r ei t er at e t he per suasi ve 

r easoni ng under l y i ng t he case l aw t hat  we ar e dut y- bound t o 

appl y.   That  r easoni ng i s,  s i mpl y put ,  t hat  an er r or  does not  

" af f ect  t he f r amewor k wi t hi n whi ch t he t r i al  pr oceeds"  or  

" r ender  a t r i al  f undament al l y unf ai r "  wher e " an i mpar t i al  

adj udi cat or , "  i . e. ,  a j udge,  f i nds a f act  r at her  t han an 

al t er nat i ve i mpar t i al  adj udi cat or ,  i . e. ,  a j ur y .   Neder ,  527 

U. S.  at  8 ( c i t at i ons,  i nt er nal  quot at i on mar ks,  and br acket s 

                                                 
19 Our  concl usi on t hat  Neder  and Har vey ef f ect i vel y 

over r ul ed Vi l l ar r eal  i s  bol st er ed by t he f act  t hat  Har vey 
expl i c i t l y  over r ul ed St at e v.  Lei st ,  141 Wi s.  2d 34,  414 
N. W. 2d 45 ( Ct .  App.  1987) ,  a case r el i ed upon by Vi l l ar r eal  f or  
t he ver y i ssue under  consi der at i on.   St at e v.  Har vey,  2002 WI  
93,  ¶35 n. 10,  254 Wi s.  2d 442,  647 N. W. 2d 189 ( over r ul i ng Lei st  
i n par t ) ;  St at e v.  Vi l l ar r eal ,  153 Wi s.  2d 323,  331,  450 
N. W. 2d 519 ( r el y i ng on Lei st ) .   We not e t hat  Vi l l ar r eal  i s 
over r ul ed onl y wi t h r espect  t o i t s hol di ng t hat  a har ml ess er r or  
anal ysi s i s i nappr opr i at e when a cour t  er r oneousl y f i nds a f act  
t hat  shoul d have been f ound by t he j ur y.   I t  r emai ns good l aw 
wi t h r espect  t o i t s unr el at ed hol di ngs.   See Bl um v.  1st  Aut o & 
Cas.  I ns.  Co. ,  2010 WI  78,  ¶42,  326 Wi s.  2d 729,  786 N. W. 2d 78 
( " hol d[ i ng]  t hat  when t he supr eme cour t  over r ul es a cour t  of  
appeal s deci s i on,  t he cour t  of  appeal s deci s i on no l onger  
possesses any pr ecedent i al  val ue,  unl ess t hi s cour t  expr essl y 
st at es ot her wi se" ) .   The St at e ar gues t hat  St at e v.  Li v i ngst on,  
159 Wi s.  2d 561,  573,  464 N. W. 2d 839 ( 1991)  and St at e v.  Hauk,  
2002 WI  App 226,  ¶32,  257 Wi s.  2d 579,  652 N. W. 2d 393 must  be 
over r ul ed.   However ,  t hose cases i nvol ved di f f er ent  f act ual  
c i r cumst ances t han t hose at  i ssue her e.   We t her ef or e decl i ne t o 
addr ess t hem.   See Mi l l er  Br ands- Mi l waukee,  I nc.  v.  Case,  162 
Wi s.  2d 684,  696,  470 N. W. 2d 290 ( 1991)  ( r ei t er at i ng t hat  t he 
cour t  r esol ves t he f act s bef or e i t ,  and does not  i ssue advi sor y 
opi ni ons or  addr ess hypot het i cal  f act s) .        
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r emoved) .   I ndeed,  t hat  r easoni ng i s even mor e power f ul  wher e,  

as her e,  t he def endant  act ual l y st i pul at es t o t he f act  i n 

quest i on.   For  i n such a case,  as we shal l  see bel ow when we 

appl y t he har ml ess er r or  anal ysi s,  i t  can be sai d wi t h even mor e 

assur ance t hat  t he def endant ,  who agr ees t o t he ver y f act  at  

i ssue,  r ecei ved a f undament al l y f ai r  t r i al  and t hat  t he out come 

woul d have been t he same absent  t he er r or .   Si mpl y put ,  a 

def endant  who agr ees t o a f act  cannot  be hear d t o l at er  compl ai n 

t hat  hi s t r i al  was r ender ed f undament al l y unf ai r  when t hat  f act  

was f ound,  mer el y because t he wr ong neut r al  adj udi cat or  f ound 

i t . 20 

b.  St at ut or y Anal ysi s 

¶64 Per haps i n r ecogni t i on of  t he f or ce and cl ar i t y of  

Neder  and Har vey' s const i t ut i onal  j ur i spr udence,  Smi t h devot es 

consi der abl e ener gy t o an addi t i onal  or  al t er nat i ve st at ut or y 

ar gument .   He cont ends t hat  t he l egi s l at ur e' s codi f i cat i on of  a 

j ur y t r i al  wai ver  pr ocedur e compel s us t o gr ant  hi m a new t r i al ,  

even i f  t he Uni t ed St at es and Wi sconsi n const i t ut i ons do not .   

We see no such mandat e i n t he st at ut e,  and t hi nk i t  unwi se t o 

sever  our  st at e' s cr i mi nal  pr ocedur e f r om wel l - r easoned 

                                                 
20 The di ssent  suggest s t hat  i t  i s  i nconsi st ent  of  us t o 

concl ude bot h t hat  Smi t h had a const i t ut i onal  r i ght  t o a j ur y 
det er mi nat i on of  t he dr ug quant i t y,  and t hat  t he j ur y ' s f ai l ur e 
t o f i nd t hat  quant i t y was har ml ess er r or .   Di ssent ,  ¶77 
( " [ A] f t er  set t i ng f or t h i t s soar i ng l anguage [ af f i r mi ng Smi t h' s  
const i t ut i onal  r i ght ] ,  t he maj or i t y does an about  f ace"  i n 
f i ndi ng t he er r or  har ml ess) .   I f  i t  wer e i nconsi st ent  t o af f i r m 
a const i t ut i onal  r i ght  and t hen f i nd a f ai l ur e t o obser ve i t  
har ml ess,  however ,  t he har ml ess er r or  t est  woul d be meani ngl ess.     
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const i t ut i onal  j ur i spr udence on t he basi s of  l egi s l at i on t hat  

does not  r equi r e us t o do so.  

¶65 Smi t h' s st at ut or y ar gument  r evol ves ar ound Wi s.  St at .  

§ 972. 02( 1) ,  whi ch pr ovi des t hat  " cr i mi nal  cases shal l  be t r i ed 

by a j ur y .  .  .  unl ess t he def endant  wai ves a j ur y i n wr i t i ng or  

by st at ement  i n open cour t  .  .  .  on t he r ecor d,  wi t h t he 

appr oval  of  t he cour t  and t he consent  of  t he st at e. "   As Smi t h 

r eads i t ,  t hi s pr ovi s i on r epr esent s a l egi s l at i ve deci s i on t o 

ext end gr eat er  pr ot ect i ons t o Wi sconsi n c i t i zens t han t hose 

af f or ded by t he st at e and f eder al  const i t ut i ons.   To hi s mi nd,  

§ 972. 02( 1)  means t hat  t her e i s no r emedy shor t  of  r et r i al  f or  

an er r or  such as t he one t hat  occur r ed her e.   We di sagr ee.  

¶66 Begi nni ng wi t h t he pl ai n l anguage of  t he st at ut e,  as 

we must ,  St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Cnt y. ,  

2004 WI  58,  ¶45,  271 Wi s.  2d 633,  681 N. W. 2d 110,  we see not hi ng 

i n Wi s.  St at .  § 972. 02( 1)  t hat  speaks t o r emedy at  al l .   Smi t h 

emphasi zes t he " shal l "  i n t he st at ut e,  but  t hat  t er m pr ovi des no 

gui dance on how a cour t  shoul d pr oceed i f  t he st at ut or y 

r equi r ement  i s not  sat i sf i ed.   I ndeed,  t he const i t ut i onal  

pr ot ect i ons of  cr i mi nal  j ur y r i ght s i ncl ude t he same wor d.   U. S.  

Const .  amend.  VI  ( " I n al l  cr i mi nal  pr osecut i ons,  t he accused 

shal l  enj oy t he r i ght  t o a speedy and publ i c t r i al ,  by an 

i mpar t i al  j ur y .  .  .  . " )  ( emphasi s added) ;  Wi s.  Const .  ar t .  I ,  

§ 7 ( " I n al l  cr i mi nal  pr osecut i ons t he accused shal l  enj oy t he 

r i ght  .  .  .  t o a speedy publ i c t r i al  by an i mpar t i al  

j ur y .  .  .  . " )  ( emphasi s added) .   Gi ven t hat  t hese 

const i t ut i onal  pr ovi s i ons cont ai n hi ghl y s i mi l ar  l anguage t o 
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§ 972. 02( 1) ,  i ncl udi ng t he ver y wor d t hat  supposedl y r equi r es 

r et r i al ,  i t  woul d be i ncongr uous f or  us t o i gnor e t he bi ndi ng 

and per suasi ve r easoni ng i n Neder  and Har vey si mpl y because a 

st at ut e,  r at her  t han a const i t ut i onal  pr ovi s i on,  i s  at  i ssue.   

Such a r esul t  woul d al so cr eat e di sr upt i ve conf l i c t  and 

conf usi on i n t he cr i mi nal  j ust i ce syst em wher eby r adi cal l y 

di f f er ent  r emedi es become avai l abl e dependi ng on whet her  a 

def endant  r el i es upon a st at ut or y or  const i t ut i onal  pr ovi s i on,  

despi t e t he f act  t hat  t hey say not hi ng di f f er ent  wi t h r espect  t o 

r emedy.  

¶67 Last l y,  t he same f act or s t hat  l ed us t o concl ude t hat  

har ml ess er r or  anal ysi s was appr opr i at e i n t he const i t ut i onal  

cont ext  car r y t he same wei ght  i n t he st at ut or y cont ext .   

Regar dl ess of  whet her  t he Si xt h Amendment  or  Wi s.  St at .  

§ 972. 02( 1)  ar e at  i ssue,  t he f act  r emai ns t hat  i t  makes no 

sense t o or der  a new t r i al  or  r educe a sent ence when a def endant  

i s convi ct ed and sent enced by a neut r al  adj udi cat or  i n 

accor dance wi t h a f act  he admi t s i n open cour t ,  s i mpl y because 

t he f act  i s  f or mal l y " f ound"  by t he wr ong neut r al  adj udi cat or .          

¶68 Because we ar e bound by t he sound and wel l - r easoned 

opi ni ons of  t he Uni t ed St at es Supr eme Cour t  i n Neder  and our  own 

cour t  i n Har vey,  and because we decl i ne t o sever  our  st at ut or y 

pr ot ect i on f or  j ur y t r i al s f r om t he const i t ut i onal  pr ovi s i ons 

upon whi ch i t  i s  based,  we concl ude t hat  t he c i r cui t  cour t ' s  

det er mi nat i on of  t he dr ug quant i t y i nvol ved i n Smi t h' s of f ense,  
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a f act  whi ch shoul d have been submi t t ed t o t he j ur y,  i s  subj ect  

t o har ml ess er r or  r evi ew. 21 

c.  Appl i cat i on of  t he Har ml ess Er r or  Test  

¶69 Wi t h t hese pr i nci pl es i n mi nd,  t her e can be no doubt  

t hat  t he er r or  i n Smi t h' s t r i al  was har ml ess.   The Const i t ut i on 

and Wi s.  St at .  § 805. 18( 2)  r equi r e t he same har ml ess er r or  

showi ng:  t hat  i t  be " c l ear  beyond a r easonabl e doubt  t hat  a 

pr oper l y i nst r uct ed,  r at i onal  j ur y woul d have f ound t he 

def endant  gui l t y of  t he .  .  .  [ char ged]  of f ense. "   Har vey,  254 

Wi s.  2d 442,  ¶48.   The St at e easi l y sat i sf i es t hat  t est  her e.   

¶70 To t hi s day,  Smi t h has never  di sput ed t hat  mor e t han 

10, 000 gr ams of  THC wer e f ound i n t he packages sei zed f r om 

Kor t bei n.   Qui t e t o t he cont r ar y,  he expr essl y admi t t ed i n t he 

c i r cui t  cour t  no f ewer  t han f our  t i mes t hat  t hose packages 

cont ai ned THC i n an amount  gr eat er  t han 10, 000 gr ams,  and t he 

j ur y was i nf or med of  t hat  admi ssi on.   As a r esul t ,  " i t  i s  c l ear  

beyond a r easonabl e doubt  t hat  a pr oper l y i nst r uct ed,  r at i onal  

j ur y woul d have f ound [ Smi t h]  gui l t y of  t he .  .  .  [ char ged]  

of f ense, "  " t he er r or  [ t her ef or e]  cannot  have cont r i but ed t o t he 

ver di ct , "  and i t  was consequent l y har ml ess.   Har vey,  254 

                                                 
21 One al t er nat i ve t o f i ndi ng har ml ess er r or  di scussed by 

t he par t i es and t he cour t  of  appeal s i s a r emand wi t h 
i nst r uct i ons t o t he c i r cui t  cour t  t hat  Smi t h' s sent ence be 
r educed t o t he l owest  sent ence per mi t t ed by t he st at ut e.  
Vi l l ar r eal  i s  t he onl y publ i shed deci s i on i n Wi sconsi n t hat  
f ound such a r emedy appr opr i at e i n c i r cumst ances si mi l ar  t o 
t hese.   Vi l l ar r eal ,  153 Wi s.  2d at  332.   I t s hol di ng i n t hat  
r egar d was pr emi sed on a r ef usal  t o appl y har ml ess er r or  
anal ysi s and i s t her ef or e i nappl i cabl e her e,  gi ven t hat  we ar e 
compel l ed by pr ecedent  t o conduct  a har ml ess er r or  anal ysi s.   
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Wi s.  2d 442,  ¶48;  see al so Neder ,  527 U. S.  at  18 ( hol di ng t hat  

an er r or  i s har ml ess i f  i t  " di d not  cont r i but e t o t he ver di ct , "  

r equi r i ng a cour t  t o concl ude " beyond a r easonabl e doubt  t hat  a 

r at i onal  j ur y woul d have f ound t he def endant  gui l t y absent  t he 

er r or " ) .  

¶71 The di ssent  dr aws an i nt er est i ng di st i nct i on bet ween 

f act s t hat  ar e " undi sput ed"  and t hose t hat  ar e " i ndi sput abl e, "  

r easoni ng t hat  Neder  and Har vey i nvol ved t he l at t er  and t hi s 

case t he f or mer .   Di ssent ,  ¶¶91- 95.   Though we acknowl edge t he 

cr eat i v i t y of  t he di st i nct i on,  we f ai l  t o see any aut hor i t y t o 

suppor t  i t s  l egal  s i gni f i cance.   Nor  do we under st and why t he 

di st i nct i on shoul d make a di f f er ence.   I ndeed,  i n maki ng i t s 

case f or  t he di st i nct i on,  t he di ssent  expl i c i t l y  deemphasi zes 

t he f act s of  t he case at  bar .   I d. ,  ¶95 ( " Al t hough Smi t h opt ed 

not  t o di sput e t hi s f act ,  hi s st i pul at i on does not  t r ansf or m t he 

nat ur e of  t he f act  f r om one t hat  can be subj ect  t o r easonabl e 

di sput e i nt o one t hat  i s i ndi sput abl e. " ) .    We wonder  who 

exact l y t he di ssent  i magi nes di sput i ng t he wei ght  of  t he dr ugs,  

gi ven t hat  Smi t h hi msel f ,  bot h at t or neys,  t he j udge,  and t he 

chemi st  agr eed on i t ,  and t hat  no one t o t hi s day has chal l enged 

i t .   The di ssent  appear s t o f ocus on t he possi bi l i t y  t hat  ot her  

def endant s i n ot her  cases wi l l  di sput e such f act s.   I d.  ( " [ T] hi s 

el ement al  f act  [ of  t he dr ug quant i t y]  i s  t he t ype of  f act  t hat  

i s  of t en di sput ed by def endant s and coul d have been di sput ed i n 

t hi s case by Smi t h. " )  ( emphasi s added) .   No doubt  ot her  

def endant s do of t en di sput e such f act s,  and no doubt  Smi t h coul d 

have done so.   But  we ar e not  deal i ng her e wi t h ot her  
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def endant s,  we ar e deal i ng wi t h Smi t h,  and he el ect ed not  t o 

di sput e t he dr ug quant i t y.   The di ssent  pr oves t oo much.   The 

ver y f act  t hat  anot her  def endant  mi ght  di sput e t he wei ght  of  t he 

dr ugs i n a s i mi l ar  case i s what  di st i ngui shes such a case f r om 

Smi t h' s.   Smi t h di d not  di sput e t he wei ght  of  t he dr ugs;  he 

st i pul at ed t o t he wei ght  and acknowl edged i t  r epeat edl y i n open 

cour t .      

¶72 The t heor et i cal  and pr agmat i c unwor kabi l i t y  of  t he 

di ssent ' s anal ysi s i s apt l y i l l ust r at ed by t he f act  t hat  even 

wher e a def endant  ent er s i nt o a knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver  of  hi s r i ght  t o t he j ur y ' s det er mi nat i on of  a 

gi ven f act ,  as t he di ssent  i nsi st s was r equi r ed her e,  t he f act  

i s  st i l l  " di sput abl e"  i n t he same sense t he di ssent  appl i es t o 

t he dr ug quant i t y her e,  i . e. ,  someone el se,  i n anot her  case,  

mi ght  di sput e a s i mi l ar  f act .   Sur el y t her e i s no er r or  t her e,  

t hough t he di ssent ' s appr oach i mpl i es t her e i s.  

¶73 Fi nal l y,  even accept i ng t he unpr ecedent ed 

" undi sput ed/ i ndi sput abl e"  di st i nct i on dr awn by t he di ssent ,  we 

quest i on whet her  i t  meani ngf ul l y  separ at es Neder  and Har vey f r om 

t hi s case.   Wi t h r espect  t o Neder  and Har vey,  t he di ssent ' s 

bel i ef  t hat  t he f act s at  i ssue i n t hose cases wer e 

" i ndi sput abl e"  cent er s on t he speci f i c  f act s of  t hose cases:  

r espect i vel y,  whet her  Penn Par k was a c i t y par k and whet her  t he 

f ai l ur e t o r epor t  $5 mi l l i on i n i ncome was mat er i al  t o a char ge 

of  t ax f r aud.   I d. ,  ¶¶92- 94.   Wi t h r espect  t o t he i nst ant  case,  

however ,  t he di ssent ' s anal ysi s i s f ocused on dr ug quant i t y i n 

ot her  cases.  I d. ,  ¶95 ( r emar ki ng t hat  dr ug quant i t y " i s t he t ype 



No.  2010AP1192- CR   

 

42 
 

of  f act  t hat  i s  of t en di sput ed by def endant s .  .  .  . " )  ( emphasi s 

added) .   But  i f  t he quest i on i s whet her  t he speci f i c  f act  at  

i ssue i n a case i s " i ndi sput abl e, "  e. g. ,  Penn Par k bei ng a c i t y 

par k,  t hen shoul d not  t he quest i on her e be whet her  t he speci f i c  

f act  of  t he dr ug quant i t y i nvol ved i n Smi t h' s case i s 

" i ndi sput abl e" ?  And,  i f  t hat  i s  t he quest i on,  on what  gr ounds 

woul d i t  not  be so r egar ded,  gi ven t hat  no one i nvol ved i n t he 

case has ever  di sput ed i t ?  Conver sel y,  i f  t he quest i on i s 

whet her  t he t ype of  f act  at  i ssue i n a case i s  " i ndi sput abl e, "  

e. g. ,  dr ug quant i t y i n gener al ,  t hen shoul d not  t he quest i on i n 

Neder  and Har vey have been whet her  ot her  def endant s,  i n ot her  

cases,  mi ght  chal l enge t he st at us of  a par k or  t he mat er i al i t y  

of  a f ai l ur e t o r epor t  i ncome t o a char ge of  t ax f r aud?  And,  i f  

t hat  i s  t he quest i on,  how can we assume t hat  cr i mi nal  def ense 

at t or neys and t hei r  c l i ent s,  as t hor ough and cr eat i ve as t hey 

of t en ar e,  wi l l  not  r ai se such chal l enges?  We can t hi nk of  no 

pr i nci pl ed basi s f or  t he di scr epancy i n t he di ssent ' s 

appl i cat i on of  i t s  sel f - made t est ,  ot her  t han t hat  i t  suppor t s 

one r esul t  her e and anot her  i n Neder  and Har vey.  

¶74 I n sum,  we r espect f ul l y decl i ne t he di ssent ' s 

i nvi t at i on t o base our  hol di ng on wi l l f ul  bl i ndness t o t he one 

f act ——Smi t h' s acknowl edgment  of  t he dr ug quant i t y——upon whi ch 

t he ent i r e case t ur ns.  

¶75 Because t he er r or  was har ml ess,  we r ever se t he cour t  

of  appeal s and r ei nst at e Smi t h' s gui l t y ver di ct  and j udgment  of  

convi ct i on.  
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I V.  CONCLUSI ON  

¶76 Two i ssues ar e pr esent ed f or  our  consi der at i on:  1)  

whet her  t he evi dence was suf f i c i ent  t o suppor t  Smi t h' s 

convi ct i on;  and 2)  whet her  Smi t h wai ved hi s r i ght  t o a j ur y 

det er mi nat i on on t he quant i t y  of  t he dr ugs.   Because a 

r easonabl e i nf er ence of  Smi t h' s gui l t  coul d have been dr awn by 

t he j ur y f r om t he evi dence pr esent ed at  t r i al ,  v i ewed i n i t s 

ent i r et y,  we hol d t hat  t he evi dence was suf f i c i ent  t o sust ai n 

t he convi ct i on and agr ee wi t h t he cour t  of  appeal s '  deci s i on i n 

t hat  r egar d.   Second,  whi l e we det er mi ne t hat  Smi t h had a 

const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  t he dr ug 

quant i t y,  and al t hough t he ci r cui t  cour t  det er mi ned t hat  

quest i on wi t hout  el i c i t i ng f r om Smi t h a pr oper  wai ver  of  t hat  

r i ght ,  we concl ude t he er r or  was har ml ess because i t  i s  c l ear  

beyond a r easonabl e doubt  t hat  a pr oper l y i nst r uct ed,  r at i onal  

j ur y woul d have f ound Smi t h gui l t y of  t he char ged of f ense absent  

t he er r or .   The cour t  of  appeal s t her ef or e er r ed i n r emandi ng 

t he cause t o t he c i r cui t  cour t .   Accor di ngl y,  we r ever se t he 

cour t  of  appeal s and r ei nst at e t he gui l t y ver di ct  and j udgment  

of  convi ct i on.   

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  
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¶77 ANN WALSH BRADLEY,  J.    (dissenting). The maj or i t y 

opi ni on cont ai ns st r ong l anguage her al di ng t he const i t ut i onal  

r i ght  t o a t r i al  by j ur y.   Yet ,  af t er  set t i ng f or t h i t s soar i ng 

l anguage,  t he maj or i t y does an about  f ace.  

¶78 I t  expl ai ns t hat  i t  mat t er s not  whet her  Smi t h act ual l y 

knew t hat  he had a r i ght  t o have a j ur y det er mi ne t he f act  of  

dr ug quant i t y.   And,  i t  mat t er s not  whet her  t hat  f act  was f ound 

by a j udge or  j ur y.   Accor di ng t o t he maj or i t y,  i t  i s  no bi g 

deal  because al t hough t he j udge er r ed by v i ol at i ng Smi t h' s 

const i t ut i onal  r i ght  t o a t r i al  by j ur y,  t he er r or  i s har ml ess.    

¶79 I  di sagr ee wi t h t he maj or i t y ' s  appl i cat i on of  t he 

har ml ess er r or  doct r i ne her e because i t  ext ends t hat  doct r i ne 

beyond t he l i mi t ed c i r cumst ances i n t he cases i t  c i t es and 

f ur t her  er odes t he vi t al i t y  of  t he const i t ut i onal  r i ght  t o a 

t r i al  by j ur y.   I nst ead,  I  woul d r emand t o t he c i r cui t  cour t  f or  

a det er mi nat i on of  whet her  Smi t h knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s r i ght  t o a j ur y det er mi nat i on of  al l  

el ement s of  t he cr i me.   Accor di ngl y,  al t hough I  agr ee wi t h t he 

maj or i t y ' s det er mi nat i on r egar di ng t he suf f i c i ency of  t he 

evi dence,  I  r espect f ul l y di ssent .    

I  

¶80 The maj or i t y r ecogni zes t hat  Smi t h had a r i ght  t o a 

j ur y det er mi nat i on of  each and ever y f act  t hat  i ncr eases t he 

penal t y f or  a cr i me beyond t he st at ut or y maxi mum.   Maj or i t y op. ,  

¶¶50- 51.   I t  agr ees wi t h t he par t i es t hat  t he c i r cui t  cour t  

er r ed by di r ect i ng an answer  t o t he quest i on of  t he wei ght  of  
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t he mar i j uana wi t hout  secur i ng Smi t h' s knowi ng,  i nt el l i gent ,  and 

vol unt ar y wai ver  of  a j ur y det er mi nat i on of  t hat  f act .   I d. ,  

¶¶53,  55.   I t  acknowl edges t hat  i t  i s  " a f ar  di f f er ent  t hi ng f or  

a def endant  t o st i pul at e t o a f act  t han i t  i s  f or  hi m t o wai ve 

hi s const i t ut i onal  r i ght  t o a j ur y det er mi nat i on of  t hat  f act . "   

I d. ,  ¶57.  

¶81 Never t hel ess,  r el y i ng on St at e v.  Har vey,  2002 WI  93,  

254 Wi s.  2d 442,  647 N. W. 2d 189,  and Neder  v.  Uni t ed St at es,  527 

U. S.  1 ( 1999) ,  t he maj or i t y asser t s t hat  " a har ml ess er r or  

anal ysi s i s r equi r ed by our  wel l - r easoned case l aw and t hat  of  

t he Uni t ed St at es Supr eme Cour t . "   Maj or i t y op. ,  ¶58.   Al t hough 

t he maj or i t y acknowl edges t hat  nei t her  Har vey nor  Neder  i nvol ved 

a st i pul at i on,  i t  concl udes t hat  " t hei r  r at i onal es never t hel ess 

cont r ol  t he out come her e. "   I d. ,  ¶62.   I t  cont ends:  " Si mpl y put ,  

a def endant  who agr ees t o a f act  cannot  be hear d t o l at er  

compl ai n t hat  hi s t r i al  was r ender ed f undament al l y unf ai r  when 

t hat  f act  was f ound,  mer el y because t he wr ong neut r al  

adj udi cat or  f ound i t . "   I d.  ¶63.      

¶82 The maj or i t y r ef r ai ns f r om over r ul i ng St at e v.  

Li v i ngst on,  159 Wi s.  2d 561,  464 N. W. 2d 839 ( 1991) ,  and St at e v.  

Hauk,  2002 WI  App 226,  257 Wi s.  2d 579,  652 N. W. 2d 393,  cases i n 

whi ch t he cour t  concl uded t hat  a har ml ess er r or  anal ysi s was 

i nappl i cabl e when t he ci r cui t  cour t  f ai l ed t o secur e t he 

def endant ' s per sonal  wai ver  of  t he r i ght  t o a j ur y t r i al .   

Wi t hout  f ur t her  expl anat i on,  t he maj or i t y concl udes t hat  " t hose 

cases i nvol ved di f f er ent  f act ual  c i r cumst ances f r om t hose at  

i ssue her e. "   Maj or i t y op. ,  ¶62 n. 19.    
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I I  

¶83 The r i ght  t o a j ur y t r i al  i s  enshr i ned i n t wo pl aces 

i n t he Uni t ed St at es Const i t ut i on.   U. S.  Const .   ar t .  I I I ,  § 2 

( " t he Tr i al  of  al l  Cr i mes,  except  i n Cases of  I mpeachment ,  shal l  

be by Jur y" ) ;  U. S.  Const .  amend.  VI  ( " I n al l  cr i mi nal  

pr osecut i ons,  t he accused shal l  enj oy t he r i ght  t o a speedy and 

publ i c t r i al ,  by an i mpar t i al  j ur y" ) .   Af t er  t he Amer i can 

Revol ut i on,  Al exander  Hami l t on wr ot e t hat  " [ t ] he f r i ends and 

adver sar i es of  t he pl an of  t he [ Const i t ut i onal ]  convent i on,  i f  

t hey agr ee i n not hi ng el se,  concur  at  l east  i n t he val ue t hey 

set  upon t he t r i al  by j ur y[ . ] "   The Feder al i st  No.  83,  p.  426 

( M.  Bel of f  ed.  1987) .  

¶84 The maj or i t y opi ni on cont ai ns st r ong l anguage 

her al di ng t he r i ght  t o a j ur y t r i al .   I t  asser t s t hat  t he r i ght  

t o a cr i mi nal  j ur y t r i al  i s  " f undament al , "  and t hat  i t  can be 

wai ved onl y i f  t he def endant  has " suf f i c i ent  awar eness of  t he 

r el evant  c i r cumst ances and l i kel y consequences. "   I d. ,  ¶¶53- 54.   

The maj or i t y pr ocl ai ms t hat  no val i d wai ver  coul d occur  i f  t he 

def endant  wer e unawar e t hat  he had a r i ght  t o a j ur y 

det er mi nat i on of  ever y el ement al  f act .   I d. ,  ¶54.    

¶85 Af t er  set t i ng f or t h t hi s soar i ng l anguage,  however ,  

t he maj or i t y does an about  f ace.   I t  expl ai ns t hat  i t  mat t er s 

not  whet her  Smi t h act ual l y knew t hat  he had a r i ght  t o a j ur y 

det er mi nat i on of  dr ug quant i t y because " an er r or  does not  af f ect  

t he f r amewor k wi t hi n whi ch t he t r i al  pr oceeds .  .  .  wher e an 

i mpar t i al  adj udi cat or ,  i . e. ,  a j udge,  f i nds a f act  r at her  t han 

an al t er nat i ve i mpar t i al  adj udi cat or ,  i . e. ,  a j ur y. "   I d. ,  ¶63.   
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" Si mpl y put , "  t he maj or i t y asser t s,  " a def endant  who agr ees t o a 

f act  cannot  be hear d t o l at er  compl ai n t hat  hi s t r i al  was 

r ender ed f undament al l y unf ai r  when t hat  f act  was f ound,  mer el y  

because t he wr ong neut r al  adj udi cat or  f ound i t . "   I d.  ( emphasi s 

added) .    

¶86 Thi s expl anat i on evi nces a l ack of  appr eci at i on of  t he 

r eason under l y i ng t he r i ght  t o a t r i al  of  one' s peer s.   The 

i dent i t y of  t he f act  f i nder  i s no t r i f l i ng mat t er .     

¶87 The poi nt  of  t he r i ght  t o a j ur y t r i al  i s  t hat  t he 

i dent i t y of  t he " neut r al  adj udi cat or "  i s  i mpor t ant .   Our  syst em 

gi ves t he gui l t  det er mi nat i on t o a j ur y  because,  " absent  

vol unt ar y wai ver  of  t he j ur y r i ght ,  t he Const i t ut i on does not  

t r ust  j udges t o make det er mi nat i ons of  cr i mi nal  gui l t . "   Neder ,  

527 U. S.  at  32 ( Scal i a,  J. ,  di ssent i ng)  ( emphasi s omi t t ed) .   

Fur t her ,  i f  t he maj or i t y ' s expl anat i on wer e ext ended t o i t s 

l ogi cal  concl usi on,  t he har ml ess er r or  doct r i ne coul d evi scer at e 

t he r equi r ement  t hat  wai ver s of  t he const i t ut i onal  r i ght  t o a 

j ur y t r i al  be knowi ng,  vol unt ar y,  and i nt el l i gent .             

I I I  

¶88 Cont r ar y t o t he maj or i t y,  I  do not  bel i eve t hat  we ar e 

compel l ed by Har vey and Neder  t o appl y a har ml ess er r or  anal ysi s 

i n t hi s case.   The maj or i t y ' s appl i cat i on of  t he har ml ess er r or  

doct r i ne her e ext ends t hat  doct r i ne beyond t he l i mi t ed 
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ci r cumst ances i n t hose cases and f ur t her  er odes t he vi t al i t y  of  

t he const i t ut i onal  r i ght  t o a t r i al  by j ur y. 1    

¶89 I n Har vey,  t he def endant  was char ged wi t h sel l i ng 

nar cot i cs wi t hi n 1, 000 f eet  of  a c i t y par k.   254 Wi s.  2d 442,  

¶2.   One of  t he el ement s of  t he char ged of f ense was t hat  t he 

par k i n quest i on,  Penn Par k,  was a st at e,  count y,  c i t y,  v i l l age,  

or  t own par k.   The ci r cui t  cour t  t ook j udi c i al  not i ce of  t he 

f act  t hat  Penn Par k was a c i t y par k,  and i t  di r ect ed t he j ur y t o 

accept  t hat  f act  as t r ue.   I d. ,  ¶3.   On r evi ew,  t hi s cour t  

appl i ed a har ml ess er r or  anal ysi s,  r easoni ng t hat  " [ t ] he 

el ement al  f act  on whi ch t he j ur y was i mpr oper l y i nst r uct ed i s 

undi sput ed and i ndi sput abl e:  Penn Par k i s a c i t y par k,  and no 

one says ot her wi se. "   I d. ,  ¶48.      

¶90 I n Neder ,  t he def endant  was char ged wi t h t ax f r aud 

when he f ai l ed t o r epor t  near l y $5 mi l l i on i n i ncome whi ch was 

obt ai ned f r om a f r audul ent  r eal  est at e scheme.   527 U. S.  at  6.   

The el ement s of  t he st at ut e wer e t hat  Neder  made f al se 

st at ement s t o t he I RS and t hat  t he f al se st at ement s wer e 

mat er i al .   The j ur y f ound t hat  Neder  knowi ngl y and f al sel y 

r epor t ed hi s i ncome,  and t he di st r i ct  cour t  det er mi ned t hat  

Neder ' s f al se st at ement  was mat er i al .   I d.     

                                                 
1 Addi t i onal l y,  I  not e t hat  t he t est  f or  har ml ess er r or  has 

been st at ed i n at  l east  t wo ways by t hi s cour t .   I n St at e v.  
Vanmani vong,  2003 WI  41,  ¶35,  261 Wi s.  2d 202,  661 N. W. 2d 76,  
t he cour t  st at ed t he t est  as f ol l ows:  " whet her  i t  appear s beyond 
a r easonabl e doubt  t hat  t he er r or  compl ai ned of  di d not  
cont r i but e t o t he ver di ct  obt ai ned. "   By cont r ast ,  i n St at e v.  
Tucker ,  2003 WI  12,  ¶26,  259 Wi s.  2d 484,  657 N. W. 2d 374,  t he 
cour t  st at ed t he f ol l owi ng t est :  " an er r or  i s har ml ess i f  i t  i s 
c l ear  beyond a r easonabl e doubt  t hat  a r at i onal  j ur y woul d have 
f ound t he def endant  gui l t y absent  t he er r or . "      



No.   2010AP1192- CR. awb 

 

6 
 

 

¶91  I n bot h Har vey and Neder ,  t he f act s t hat  wer e t aken 

f r om t he j ur y wi t hout  a val i d wai ver  wer e not  onl y undi sput ed;   

t he nat ur e of  t he f act s at  i ssue i n Har vey and Neder  made t hem 

i ndi sput abl e.      

¶92 I n Har vey,  t he cour t  t ook j udi c i al  not i ce of  t he f act  

t hat  Penn Par k was a c i t y par k.   A cour t  may t ake j udi c i al  

not i ce of  a f act  onl y i f  i t  i s  " not  subj ect  t o r easonabl e 

di sput e. "   See Wi s.  St at .  § 902. 01( 2)  ( " Ki nds of  f act s.   A 

j udi c i al l y  not i ced f act  must  be one not  subj ect  t o r easonabl e 

di sput e .  .  .  . " )   A f act  may be i ndi sput abl e i f  i t  i s  " capabl e 

of  accur at e and r eady det er mi nat i on by r esor t  t o sour ces whose 

accur acy cannot  r easonabl y be quest i oned. "   Wi s.  St at .  

§ 902. 01( 2) ( b) . 2     

¶93 The ki nd of  f act  at  i ssue i n Neder  was l i kewi se 

i ndi sput abl e because t her e can be no r easonabl e di sput e t hat  t he 

f ai l ur e t o r epor t  $5 mi l l i on i n i ncome i s " mat er i al "  t o a char ge 

of  t ax f r aud.   The t ax f r aud st at ut e pr ohi bi t ed t he f i l i ng of  

any r et ur n t hat  t he t axpayer  " [ di d]  not  bel i eve t o be t r ue and 

cor r ect  as t o ever y mat er i al  mat t er , "  527 U. S.  at  16,  and 

" mat er i al  mat t er "  was const r ued t o mean any i nf or mat i on 

necessar y f or  a det er mi nat i on of  t ax l i abi l i t y .    

¶94 The f act  of  mat er i al i t y  was not  a f act  t hat  was 

suscept i bl e t o f or mal  pr oof ,  but  r at her ,  i t  was i mpl i c i t  i n t he 

                                                 
2 The f act  t hat  Penn Par k was a c i t y par k coul d be ver i f i ed 

by consul t i ng publ i cat i ons of  t he Ci t y of  Madi son Par ks 
Di v i s i on.   St at e v.  Har vey,  2002 WI  93,  ¶48 n. 13,  254 
Wi s.  2d 442,  647 N. W. 2d 189.  
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f i ndi ng t hat  Neder  had f al s i f i ed hi s i ncome.   Once t he j ur y 

f ound t hat  Neder  f al sel y r epor t ed hi s t ot al  i ncome,  t he f act  of  

mat er i al i t y  f ol l owed,  i pso f act o,  f r om t he f act  t he j ur y di d 

f i nd.          

¶95 By cont r ast ,  t he el ement al  f act  at  i ssue i n t hi s case,  

t he wei ght  of  t he mar i j uana,  i s not  t he k i nd of  f act  t hat  can be 

det er mi ned by j udi c i al  not i ce.   Fur t her ,  i t  does not  f ol l ow,  

i pso f act o,  f r om any of  t he f act s t hat  t he j ur y di d f i nd.   

I nst ead,  t hi s el ement al  f act  i s  t he t ype of  f act  t hat  i s  of t en 

di sput ed by def endant s and coul d have been di sput ed i n t hi s case 

by Smi t h.   Al t hough Smi t h opt ed not  t o di sput e t hi s f act ,  hi s 

st i pul at i on does not  t r ansf or m t he nat ur e of  t he f act  f r om one 

t hat  can be subj ect  t o r easonabl e di sput e i nt o one t hat  i s 

i ndi sput abl e.  

¶96 The maj or i t y  cont ends t hat  t he di st i nct i on I  make 

bet ween undi sput ed f act s and i ndi sput abl e f act s i s unwor kabl e.   

Maj or i t y op. ,  ¶¶72- 73.   However ,  cont r ar y t o t he maj or i t y,  t hi s 

di st i nct i on can be f ound apl ent y,  especi al l y i n r egar d t o 

j udi c i al  not i ce j ur i spr udence.   The l ong hi st or y  and subst ant i ve 

case l aw i nt er pr et i ng and appl y i ng t he r ul e of  j udi c i al  not i ce 

r eveal  t hat  t hi s di st i nct i on has been empl oyed by cour t s f or  

many year s.   See e. g. ,  Edmund M.  Mor gan,  Judi c i al  Not i ce,  57 

Har var d L.  Rev.  269 ( 1944) .      

¶97 Because t he maj or i t y f ai l s  t o under st and t he i mpor t ant  

di st i nct i on bet ween a f act  t hat  i s  undi sput ed and a f act  t hat  i s  

i ndi sput abl e,  see maj or i t y op. ,  ¶71,  i t  f or ges a new i nr oad on 

t he r i ght  t o a t r i al  by j ur y.   I t  per mi t s a j udge t o f i nd a f act  
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i n t he j ur y ' s st ead wi t hout  f i r st  secur i ng a knowi ng,  vol unt ar y,  

and i nt el l i gent  wai ver  of  t he r i ght  t o a j ur y det er mi nat i on——

even t hough t he f act s f ound by t he j udge coul d be subj ect  t o 

di sput e. 3  

¶98 Rat her  t han f ur t her  er odi ng t he r i ght  t o t r i al  by 

j ur y,  t he maj or i t y shoul d t ake t hi s oppor t uni t y t o l i mi t  t he 

er osi on of  t he j ur y t r i al  r i ght .   As Bl ackst one expl ai ned,  

" t hough begun i n t r i f l es,  t he pr ecedent  may gr adual l y i ncr ease 

and spr ead t o t he ut t er  di suse of  j ur i es i n quest i ons of  t he 

most  moment ous concer n. "   Wi l l i am Bl ackst one,  4 Comment ar i es 

* 350.   The maj or i t y shoul d pay heed t o t he war ni ng i ssued by 

Bl ackst one and r epeat ed by Just i ce Scal i a:  " However  conveni ent  

i nt r usi ons on t he j ur y r i ght  may appear  at  f i r st , "  i t  shoul d be 

r emember ed " t hat  del ays and l i t t l e i nconveni ences i n t he f or ms 

of  j ust i ce ar e t he pr i ce t hat  al l  f r ee nat i ons must  pay f or  

t hei r  l i ber t y i n mor e subst ant i al  mat t er s. "   Neder ,  527 U. S.  at  

40- 41 ( Scal i a,  J. ,  di ssent i ng)  ( quot i ng Bl ackst one,  supr a) .    

                                                 
  

3 Accor di ng t o t he maj or i t y,  my anal ysi s i mpl i es t hat  t her e 
woul d be a har mf ul  er r or  i f  Smi t h ent er ed a knowi ng,  
i nt el l i gent ,  and vol unt ar y wai ver  of  hi s r i ght  t o a j ur y 
det er mi nat i on of  t he wei ght  of  t he mar i j uana.   Maj or i t y op. ,  
¶72.   To t he cont r ar y,  had Smi t h val i dl y wai ved t hi s r i ght ,  
t her e woul d be no er r or  at  al l ,  and hi s convi ct i on woul d st and.  
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¶99 I  woul d not  expand t he har ml ess er r or  doct r i ne beyond 

t he l i mi t ed c i r cumst ances at  i ssue i n Har vey and Neder . 4  Under  

Har vey and Neder ,  a har ml ess er r or  anal ysi s can be empl oyed i n 

c i r cumst ances wher e a t r i al  cour t  er r oneousl y f ound a s i ngl e 

i ndi sput abl e el ement  of  t he cr i me wi t hout  obt ai ni ng t he 

def endant ' s per sonal  wai ver .      

I V 

¶100 Her e,  Smi t h per sonal l y st i pul at ed t o t he f act s 

necessar y t o pr ove t he wei ght  of  t he mar i j uana.   However ,  he di d 

not  per sonal l y wai ve hi s r i ght  t o a j ur y det er mi nat i on of  t hi s 

f act .   As t he maj or i t y cont ends,  a knowi ng wai ver  of  a j ur y 

det er mi nat i on of  an el ement  must  be per sonal  and must  be on t he 

r ecor d.   I  woul d r emand t hi s case t o t he c i r cui t  cour t  f or  a 

det er mi nat i on of  whet her  Smi t h knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved t he r i ght  t o a j ur y det er mi nat i on of  t he 

wei ght  of  t he mar i j uana.    

¶101 At  f i r st  gl ance,  t hi s r emedy appear s t o be at  odds 

wi t h Li v i ngst on and Hauk,  cases t he maj or i t y asser t s i t  need not  

over r ul e.   I n Li v i ngst on,  t he ci r cui t  cour t  conduct ed a bench 

                                                 
4 As an addi t i onal  l i mi t at i on,  I  not e t hat  t he Har vey and 

Neder  cases bot h i nvol ve a s i t uat i on wher e t he t r i al  cour t  er r ed 
by r emovi ng j ust  one el ement  f r om t he j ur y ' s consi der at i on.   The 
Neder  Cour t  expl ai ned:  " We have of t en appl i ed har ml ess- er r or  
anal ysi s t o cases i nvol v i ng i mpr oper  i nst r uct i ons on a s i ngl e 
el ement  of  t he of f ense. "   Neder  v.  Uni t ed St at es,  527 U. S.  1,  9 
( 1999) .   I n hi s di ssent  t o t he Neder  deci s i on,  Just i ce Scal i a 
wr ot e t hat  under  t he Cour t ' s  r easoni ng,  " We know t hat  al l  
el ement s cannot  be t aken f r om t he j ur y,  and t hat  one can. "   He 
asked,  " How many i s t oo many[ ?] "    Wi t hout  some l i mi t at i on on 
t he number  of  el ement s t hat  can be t aken f r om t he j ur y,  t he 
har ml ess er r or  doct r i ne coul d nul l i f y  t he j ur y t r i al  r i ght .    
I d.  at  33 ( Scal i a,  J.  di ssent i ng) .  
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t r i al  wi t hout  secur i ng t he def endant ' s per sonal ,  on- t he- r ecor d 

j ur y wai ver .   Li v i ngst on,  159 Wi s.  2d at  565.   Rel y i ng on t he 

l anguage of  Wi s.  St at .  § 972. 02( 1) , 5 t hi s cour t  concl uded t hat  i t  

coul d not  conduct  a har ml ess er r or  i nqui r y and t hat  i t  woul d be 

i nappr opr i at e t o r emand f or  an assessment  of  whet her  Li v i ngst on 

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o a 

j ur y t r i al .   I d.  at  573.   Rat her ,  t he Li v i ngst on cour t  asser t ed,  

t he onl y r emedy under  t he st at ut e was a new t r i al .   I d. ;  see 

al so Hauk,  257 Wi s.  2d 579,  ¶37.       

¶102 The cour t ' s  r at i onal e i n Li v i ngst on was based on a 

di f f er ence bet ween const i t ut i onal  guar ant ee of  a j ur y t r i al  and 

t he l anguage of  Wi s.  St at .  § 972. 02( 1) ,  whi ch pr ovi des a 

pr ocedur e f or  wai v i ng t hat  r i ght .   Her e,  t he maj or i t y ' s anal ysi s 

cast s doubt  on Li v i ngst on' s cont i nued vi t al i t y .   Al t hough i t  

cont ends i n a f oot not e t hat  Li v i ngst on need not  be over r ul ed,  i t  

under cut s t he hol di ng of  t hat  case by concl udi ng t hat  a 

v i ol at i on of  t he st at ut or y pr ocedur e does not  necessar i l y  

r equi r e a new t r i al .   Maj or i t y op. ,  ¶62 n. 19.   I f  Li v i ngst on' s  

i nt er pr et at i on of  Wi s.  St at .  § 972. 02( 1)  i s no l onger  good l aw,  

a r emand f or  an evi dent i ar y hear i ng i s an avai l abl e r emedy.  

¶103 I n t hi s case,  we cannot  det er mi ne f r om t he r ecor d 

whet her  Smi t h knowi ngl y,  vol unt ar i l y ,  and i nt el l i gent l y wai ved 

hi s r i ght  t o a j ur y det er mi nat i on of  t he st i pul at ed el ement s.   

                                                 
5 " Except  as ot her wi se pr ovi ded i n t hi s chapt er ,  cr i mi nal  

cases shal l  be t r i ed by a j ur y .  .  .  unl ess t he def endant  wai ves 
a j ur y i n wr i t i ng or  by st at ement  i n open cour t  or  under  s.  
967. 08( 2) ( b) ,  on t he r ecor d,  wi t h t he appr oval  of  t he cour t  and 
t he consent  of  t he st at e. "   Wi s.  St at .  § 972. 02( 1) .  
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I d. ,  ¶57.   Ther e ar e cer t ai n par al l el s bet ween t hi s s i t uat i on 

and t he si t uat i on at  i ssue i n a Banger t  case,  wher e we cannot  

t el l  f r om t he r ecor d whet her  t he def endant  knowi ngl y,  

vol unt ar i l y ,  and i nt el l i gent l y wai ved t he r i ght  t o a j ur y 

det er mi nat i on of  gui l t  when ent er i ng a gui l t y pl ea.   See St at e 

v.  Banger t ,  131 Wi s.  2d 246,  389 N. W. 2d 12 ( 1986) .   I f  t he cour t  

cannot  det er mi ne f r om a pl ea col l oquy whet her  t he def endant  

knowi ngl y,  i nt el l i gent l y,  and vol unt ar i l y  wai ved t he r i ght  t o a 

j ur y det er mi nat i on of  gui l t ,  i t  i s  appr opr i at e t o r emand f or  a 

post convi ct i on evi dent i ar y hear i ng.   See i d.     

¶104 Under  t hi s c i r cumst ance,  I  woul d r emand f or  a 

post convi ct i on evi dent i ar y hear i ng.   At  t he hear i ng,  t he c i r cui t  

cour t  woul d assess whet her  Smi t h knowi ngl y,  vol unt ar i l y ,  and 

i nt el l i gent l y wai ved hi s r i ght  t o a j ur y det er mi nat i on of  al l  

el ement s of  t he cr i me.      

¶105 For  t he r easons set  f or t h above,  I  r espect f ul l y 

di ssent .    

¶106 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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