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No. 2010AP2061
(L.C. No. 2010ME146)

STATE OF W SCONSI N ) I N SUPREME COURT

In the matter of the nental comm tnent of Hel en

E. F.:
Fond du Lac County, FI LED
Petitioner-Respondent-Petitioner, MAY 18. 2012
V. .
Di ane M Frengen
Clerk of Supreme Court
Helen E. F.,

Respondent - Appel | ant .

REVI EW of a decision of the Court of Appeals. Affirned.

11 M CHAEL J. GABLEMAN, J. W review a published
decision of the court of appeals® reversing an order of the
circuit court for Fond du Lac County, Richard J. Nuss, Judge.

12 W are asked to decide whether Helen E F. ("Helen")

may be involuntarily commtted under Ws. Stat. ch. 51 (2009-

! Fond du Lac County v. Helen E.F., 2011 W App 72, 333
Ws. 2d 740, 798 N.W2d 707.
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10).2 After reviewing chs. 51 and 55, we hold that Helen is nore
appropriately treated under the provisions provided in ch. 55
rather than those in ch. 51. Because Helen's disability is
likely to be permanent, she is a proper subject for protective
pl acenment and services under ch. 55, which allows for her care
in a facility nmore narrowmy tailored to her needs, and which
provi des her necessary additional process and protections. We
conclude that Helen is not a proper subject for treatnent
because while her Alzheinmer's D sease may be managed, she is not
nmedi cal |y capable of rehabilitation, as required by the chapter.
For these reasons, we agree with the court of appeals that Hel en
was i nproperly commtted under ch. 51 and we therefore affirm
l. FACTS AND PROCEDURAL HI STORY

13 The facts of this case are undisputed. Helen E. F.
(“Helen”) is an 85-year-old wonman who resided in a Fond du Lac,
W sconsin nursing home for six years prior to the comrencenent
of this action. She suffers from Al zheiner's Disease,® and her

synptons include progressive denentia, menory | oss, t he

2 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.

3 Al zheimer's Disease is a "neurodegenerative disorder
characterized by . . . neuropathologic changes.” Edward T. Bope
& Rick D. Kellerman, Conn’s Current Therapy 901 (2011). In
other words, the disease is a "progressive, irreversible brain
di sorder that robs those who have it of nenory and overal
mental and physical function, and eventually leads to death.”
Christopher |I. Wight, et al., Massachusetts GCeneral Hospital
Conprehensive Cdinical Psychiatry 234 (Theodore A. Stern, et
al ., ed. 2008).
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inability to learn new information, and |imted verbal
conmuni cat i on.

14 Hel en began exhibiting aggressive behavior in early
April 2010. This behavior included agitation and aggression
mani fested by striking out at caregivers while toileting,
dressing, and bathing, and refusing both nmeals and nedication.
On April 12, 2010, Helen was transported to the St. Agnes
Hospital energency roomin the city of Fond du Lac for nedical
treat ment. Wiile receiving treatnent at the energency room
Hel en continued to exhibit the sanme behaviors that she had
exhibited in the nursing home—agitati on and aggression.

15 Due to Helen's behavior, a Fond du Lac police officer
placed her in the hospital’s behavioral health wunit under
energency detention pursuant to Ws. Stat. 8§ 51.15, and Fond du
Lac County ("County") initiated a ch. 51 proceeding to
involuntarily commt her for treatnent. At the statutorily
required probable cause hearing 72 hours* later, on April 15,
2010, a court conmm ssioner concluded that no probable cause
existed to proceed under ch. 51. The court comm ssioner then
converted the ch. 51 petition to a ch. 55 protective placenent
action and issued an order for a 30-day protective placenent.?>

16 On May 15, 2010, the day the 30-day tinme period to
proceed with a Ws. Stat. ch. 55 placenent expired, the County

filed a second ch. 51 petition. At the prelimnary (probable

* See Ws. Stat. § 51.20(7)(a).

> See Ws. Stat. § 51.20(7)(d).
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cause) hearing for this second ch. 51 petition, the circuit
court heard testinony from Dr. Brian Christenson, who treated
Hel en during her 30-day ch. 55 energency placenent at the St.
Agnes Behavioral Health Unit. In the course of testifying about
Hel en's condition, Dr. Christenson stated that he believed that
Hel en suffered from "senile denentia of the Alzheiner’s type,"
nmore commonly known as Al zheiner's Disease. Additionally, Dr.
Christenson testified that Helen's "cognitive deterioration is
not treatable .

M7 At the final conmitnent hearing® on the second Ws.
Stat. ch. 51 petition, the circuit court heard testinony from
Dr. Robert Rawski, one of two physicians who had been appointed
by the circuit court to examine Helen.’ Dr. Rawski testified
that although Hel en suffered from Al zheinmer's Di sease, which "is
not considered to be a treatable nental disorder,"” he believed
Hel en was a proper subject for treatnent because her behavi oral
di sturbances were control |l able through nedi cati ons.

18 Based on Dr. Rawski's wuncontroverted testinony, the
circuit court found that Helen was a proper subject for
involuntary commtnent under Ws. Stat. ch. 51, and granted the
petition for Helen's involuntary commtnment for up to six nonths

in a locked psychiatric unit.

® See generally Ws. Stat. § 51.20(10).

" See Ws. Stat. § 51.20(9)(a). Pursuant to § 51.20(9)(a),
the circuit court appointed Dr. Rawski and Dr. Sangita Patel.
Al though Dr. Patel provided a witten report, she did not
provide testinony at the final conm tnment hearing.

4



No. 2010AP2061

19 Hel en appeal ed, and the court of appeals reversed and

remanded the cause to the circuit court. Fond du Lac County v.

Helen E. F., 2011 W App 72, 134, 333 Ws. 2d 740, 798

N. W2d 707. The court of appeals determned, inter alia, that
the primary purpose of Ws. Stat. <ch. 51 is to provide
treatnent, and because Al zheiner's D sease does not respond to
treat ment, i nvol untary conmmi t ment under ch. 51 was
I nappropri ate. Id., 927. Accordingly, the court of appeals
determined that Helen was not a proper subject for treatnent
under ch. 51. Id., 91 The County petitioned this court for
review, which we granted on August 31, 2011.
. STANDARD OF REVI EW

10 This case requires us to construe specific provisions

of Ws. Stat. ch. 51. The interpretation of a statute is a

guestion of law that we review de novo. Hocking v. Gty of

Dodgeville, 2010 W 59, 917, 326 Ws. 2d 155, 785 N W2d 398.
We interpret statutes independently, but benefit from both our

prior analyses and those of prior courts. State v. Henley, 2010

W 97, 129, 328 Ws. 2d 544, 787 N W 2d 350.
[T, DI SCUSSI ON

11 The legislature has consistently denonstrated its
concern for the protection of individuals suffering from nental
infirmties. This is the announced |egislative purpose of two
chapters of the Wsconsin statutes: Chapter 51, the "Mental
Health Act," and Chapter 55, the "Protective Service System"”
See Ws. Stat. 8§ 51.001(1) ("It is the policy of the state to
assure the provision of a full range of treatnment and

5
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rehabilitation services . . . ."); 8 55.001 ("This chapter is
designed to establish . . . protective services and protective
pl acenent s, [ and] to assure their availability to all
i ndividuals when in need of them . . . ."). The existence of

these two different chapters denonstrates that the |egislature
has created two separate and distinct avenues by which counties
may provide nedical placenent and services to those persons who,
because of sone disability, are "inpaired" in their daily lives
and unabl e obtain such services for thensel ves.

12 In constructing these tw avenues, the |egislature
al so established strict rules and boundaries for the provision
of care to disabled individuals, denonstrating its comm tnent
"to plac[ing] the |east possible restriction on personal |iberty

and [on the] exercise of constitutional rights consistent wth

due process."” Ws. Stat. 8 55.001; see also 8§ 51.001(2)
(voicing concern for the personal |iberties of those commtted
under ch. 51). These rules, set forth in chs. 55 and 51,

require that counties nust conmmt or place individuals in
institutions in accordance wth the individual's specific
situation, rather than choosing which chapter to apply in a
gi ven case. Accordingly, we begin our analysis by reviewng
both chs. 55 and 51 to determ ne which contains the nechanisns
nost suited to Helen's condition.
A. CHAPTERS 55 AND 51

13 Ws. Stat. ch. 55 provides Helen with the best neans
of care. This is so because ch. 55 was specifically tailored by
the legislature to provide for long-term care of individuals

6
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with incurable disorders, while «ch. 51 was designed to
facilitate the treatnent of nental illnesses suffered by those
capable of rehabilitation. To denonstrate why ch. 55 provides
t he nost appropriate statutory f ramewor k for treating
i ndi viduals such as Helen, we begin with an overview of its
procedures, which provide for both protective placenent and
servi ces.

114 Beginning wth protective placenent, W s. St at .
8 55.08 requires that a circuit <court determine that four
elements are net before ordering a protective placenent under
ch. 55. The individual to be protected nust: 1) have "a primary
need for residential care and custody”; 2) be "an adult who has
been determ ned to be inconpetent by a circuit court”; 3) be "so
totally incapable of providing for . . . her own care or custody
as to create a substantial risk of serious harm to
hersel f" because of "a developnental disability, degenerative
brain disorder, serious and persistent nental illness, or other
like incapacit[y]"; and 4) have "a disability that is permanent
or likely to be permanent." 8§ 55.08(1)(a-d).

115 Simlarly, in order to be eligible for protective
services, a circuit court mnust determne that the follow ng
el enents are net. First, the individual nust be "determned to
be inconpetent by a circuit court." Ws. Stat. § 55.08(2)(a)
Second, the circuit court nust determne that "[a]s a result of
devel opmental disability, degenerative brain disorder, serious
and persistent nmental illness, or other |ike incapacities, the
individual will incur a substantial risk of physical harm or

7
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deterioration or wll present a substantial risk of physical
harm to others if protective services are not provided."
8§ 55.08(2)(b).

116 These elenents nust be stated in a petition for
protective services or protective placenent filed by the county
with the circuit court. See Ws. Stat. § 55.075. Upon filing
the petitioner nust provide notice to the individual to be
protected, as well as to that individual's guardian, if one
exi sts. 8 55.09(1-2). If the individual has no guardian, the

court nust appoint a guardian ad litem ("GAL") on behalf of the

i ndividual .® § 55.10(4)(b).

17 Except in the case of energency services, the circuit
court nmust hold a hearing to determ ne whether the four elenents
for protective placenent and two elenents for protective
services are nmet by clear and convincing evidence. Ws. Stat.
8 55.10(4)(d); see also § 55.08. At this hearing, the circuit
court may take testinony from the individual or individuals
assigned to conduct the required conprehensive analysis of the
individual to be protected. See 8§ 55.11. At the conclusion of

the hearing, the court may order a protective placenent and

8 Because one of the required elenents for both protective
pl acenent and services under Ws. Stat. 8 55.08(1) is a finding
by the circuit court that the individual in need of protective
services is inconpetent, the requirenents of 88 54.01(16) and
54.10(3) apply. Therefore, it is inpossible under the current
statutory scheme for an individual to be subject to protective
pl acenment or services under ch. 55 without the benefit of a
guardian ad litem See § 55.10(4)(b); see also 88 54.10(3);
54.40(1).




No. 2010AP2061

services at a "nursing hone[], public nedical institution[]
or [at] [an]other appropriate facilit[y]," but nmay not

order placenent at "units for the acutely nentally ill."

8§ 55.12(2). The circuit court may, however, order protective
pl acenent in a "locked wunit" if the court nmakes a specific
finding determ ning that such placenent is necessary. |d.

18 While protective services are ongoing, the protected
i ndividual nay be subject to the involuntary adm nistration of
psychotropic nedication if "the individual wi | incur a
substantial probability of physical harm inpairnment, injury, or
debilitation or wll present a substantial probability of
physical harm to others.” Ws. Stat. § 55.14(3)(e).?® By
allowng for admnistration of psychotropic nedication in a
process closely nonitored by the circuit court, ch. 55 permts

full treatnment of individuals with disorders |like Al zheiner's

® A person exhibits "substantial probability of physical
harm inpairnent, injury, or debilitation® if one of the
following is true:

[A] history of at |east 2 episodes, one of which has
occurred within the previous 24 nonths, that indicate
a pattern of overt activity, attenpts, threats to act,
or omssions that resulted from the individual's
failure to participate in treatnent, i ncl udi ng
psychotropi c nedicati on, and that resulted in a
finding of probable cause for conm t nment "

Evi dence that the individual meets one of t he
dangerousness criteria set forth in s. 51.20(1)(a)?2
a. to e.

Ws. Stat. § 55.14(3)(e)1l.-2.
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Di sease while restricting the liberty of the person only insofar
as is strictly necessary. See § 55.14(3)(a-e).

19 In addition to the protective placenent and services
procedures outlined above, Ws. Stat. ch. 55 also provides for
energency services, if needed. See § 55.13. Upon filing of a
petition for energency services, the court nust hold a

prelimnary hearing to determ ne whether probable cause exists

to believe that the individual 1is a proper subject for
protective placement or services under § 55.08.1% See
8§ 55.13(2). If the court determ nes that probable cause exists,

it may order energency protective services for up to 60 days
pending a final hearing pursuant to 8 55.10, and may order the
involuntary admnistration of psychotropic nedication. See
§ 55.13(3); § 55.14(10).

20 Turning to Ws. Stat. ch. 51, that chapter, wunlike
ch. 55, has the principal purpose of "assur[ing] the provision
of a full range of treatnment and rehabilitation services
for all mental disorders and devel opnental disabilities and for
mental illness, alcoholism and other drug abuse.™ 8§ 51.001(1);

see also Rolo v. Goers, 174 Ws. 2d 709, 721-22, 497 N W2d 724

(1993). Al t hough the procedures for commtnent in ch. 51 are
simlar to those contained in ch. 55 there are inportant

differences in the elenents the state nust prove for each. I n

At this probable cause hearing, a petition for
guar di anshi p nust acconpany the petition for protective services
if the individual does not already have a guardian. Ws. Stat.
§ 55.13(2).

10
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order to be subject to a ch. 51 involuntary commtnent, a

subject individual nust neet three «criteria: the subject
i ndi vidual nust be 1) "nentally ill"; 2) "a proper subject for
treatnent”; and 3) "dangerous" to thenselves or to others.
§ 51.20(1)(a)1.-2.; cf. Steven Erickson, et al., Beyond Overt

Vi ol ence: Wsconsin's Progressive Cvil Commtnent Statute as a

Marker of a New Era in Health Law, 89 Marg. L. Rev. 359, 368-71

(2005) . A subject individual may be involuntarily commtted
under ch. 51 only when the county proves each of the elenents
above; therefore, if the circuit court determnes that even one
of the elenents is not net, the subject individual nmay not be
committed under ch. 51. See 8§ 51.20(1)(a), (7)(c), (10)(c).™

B. CHAPTER 55, NOTI CHAPTER 51, |S THE APPROPRI ATE MECHANI SM

FOR PROVI DI NG CARE FOR HELEN

121 Wiile Ws. St at . chs. 55 and 51 have simlar
pr ocedur es, they serve substantially different pur poses.
Chapter 51 is designed to accommpdate short-term conm tnent and
treatment of mentally ill individuals, while ch. 55 provides for
long-term care for individuals wth disabilities that are
permanent or |likely to be pernanent. See 8§ 51.20(13)(09)
(stating that a commtnent under ch. 51 is not to exceed six
months); 8 51.20(1)(a) (stating that the individual subject to
conmi t ment nmust be a pr oper subj ect for treatnent);

8§ 55.08(1)(d) (stating that ch. 55 placenent is allowed only

1 Chapter 51 requires sinmilar procedures for involuntary
commtnment, so we do not review the totality of those procedures
her e.

11
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where the individual to be protected suffers from "a disability
that is permanent or likely to be permanent"). To that end, we
turn to three specific differences between the chapters,
ultimately holding that the procedures and protections provided
by ch. 55 are a better fit for Helen and her particular
di sorder.
1. PLACEMENT

22 First, if care were provided to Helen pursuant to Ws.
Stat. ch. 55, rather than ch. 51, she could be attended to with
the fewest possible constraints on her freedom consistent wth
her own protection and the safety of the public. The bal anci ng
of those interests is required by both chapters, see Ws. Stat.
§ 55.001 (requiring pl acenment wth "the |east possi bl e
restriction on personal Iliberty . . . ."); 8 51.001 (stating

that it is the purpose of the chapter to provide "the |east

restrictive t reat ment alternative appropriate to [the
individual's] needs"), as well as by general principles of
mental health law and constitutional |jurisprudence. Youngber g

v. Roneo, 457 U. S 307, 321 (1982) (enphasizing "the proper
bal ance between the legitimate interests of the State and the
rights of the involuntarily commtted to reasonable conditions
of safety and freedom from unreasonable restraints.").

23 In the case of Helen, Ws. Stat. ch. 55 allows for a
nmore appropriate balancing of these inportant interests than
does ch. 51. For an individual commtted under ch. 51 may be
placed in any nental health unit wthout an additional finding
by the circuit court, while under ch. 55, an individual may not

12
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be placed in units for the acutely nentally ill. This is an
i nportant distinction, because under the |anguage of ch. 51,
Helen, an 85 year-old Alzheiner's Di sease patient, could be
coommitted to a facility that tends to acutely nentally il
patients. See § 51.01(19) ("'Treatnment facility' neans any
publicly or privately operated facility or unit thereof
providing treatnment of alcoholic, drug dependent, nentally ill
or developnentally disabled persons . . . ."). Thus, ch. 55
excludes certain facilities that Helen mght otherw se be placed
in pursuant to ch. 51. Because it is nore narrowWy tailored to
her specific condition, and because it affords her additional
process designed to ensure the appropriateness of her facility,
we conclude that ch. 55 better balances Helen's interest in
liberty with the County's interest in protecting the public and
in affording her the care she requires.
2. GUARDI AN AD LI TEM
124 Second, while Ws. Stat. ch. 51 does not provide for
the appointnment of a GAL, ch. 55 requires it. This is an
i nportant protection of the individual's interests that confirns
our conclusion that «ch. 55 is  Dbetter suited to Helen's
ci rcunst ances. 8§ 55.10(4)(b) ("The court shall in all cases
require the appointnment of an attorney as guardian ad |item
") The appointnment of a GAL ensures that individuals
like Helen are provided adequate and specialized care, thus
bol stering our determnation that ch. 55 is the npost appropriate

means of providing care for Helen.

13



No. 2010AP2061

125 The |l egislature provided for the appointnent of a GAL
in Ws. Stat. ch. 55 proceedings because it recognized that
i ndi viduals subject to the chapter need an additional advocate
for their best interests, given that ch. 55 is focused on the
provision of long-term care to individuals wth incurable
condi ti ons. See 8 55.195(1-9) (explaining the duties of the
GAL); see Jennifer M v. Murer, 2010 W App 8, ¢97, 323

Ws. 2d 126, 779 N W2d 436 (stating that a GAL provides "an
advocate for the best interest of the ward.") A GAL is
necessary because, in the context of Helen's Al zheiner's
Di sease, a ch. 55 protective placenent is likely to extend for a
much longer term than treatnment in the ch. 51 context. See
8 55.195(4) (stating that one of the GAL's duties under ch. 55
is to "[r]eview the annual report and relevant reports on the
ward's condition and protective services."). Conversely, the
goal of <ch. 51 is to treat and rehabilitate the subject
i ndi vidual, which ideally ends by returning her to society. By
contrast, ch. 55 is designed for long-term managenent of
di sorders that cannot be treated, and therefore are unlikely to
subside, neaning that the individual in need of protection is
unlikely to return to society. Thus, periodic assessnents by a
GAL of the individual's situation are essential to the continual
provi sion of appropriate care.

26 In Helen's case, the appointnment of a GAL would have

served two purposes. Most inportantly, a GAL would have been
hel pful in providing a recomendation to the court regarding
Helen's need for protective services. Al though Helen's

14
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appoi nted counsel also had Helen's best interests in mnd, a GAL
woul d have provided a second set of watchful eyes sensitive to
Hel en's needs at each step of the commtnent process and on a
regul ar basis after the issuance of a protective order. See
Ws. Stat. 88 55.10(b); 55.195(1-9).

127 Additionally, a GAL would have provided the court with
an individualized report regarding the provision of psychotropic
medi cation, which the record reflects was a central conponent of
Hel en's care. Under Ws. Stat. ch. 55, a GAL nust advise the
court before he or she may order the involuntary adm nistration
of psychotropi c nedicati on whether that admnistration is in the
best interest of the patient. See § 55.14(5). Further, the GAL
must file periodic reports wth the court outlining the need for
continued protective placenment and services, see 8§ 55.18(2), and
t he need for conti nued i nvol untary adm ni stration of
psychotropic nedication, see § 55.19(2). In short, the GAL
woul d have provided the court wth advice as to Helen's best
i nt erest regarding psychotropic nedication throughout t he

pendency—and conti nuance—ef the protective placenent under

ch. 55. Such advice would have given the court valuable
assi st ance in over seei ng Hel en' s care wth particul ar
sensitivity to her unique needs. Because the County utilized

ch. 51, however, the court was forced to act wthout that
hel pful assi stance.

128 Accordingly, the GAL requirenment in Ws. Stat. ch. 55
and its absence from ch. 51, supports our conclusion that Helen
shoul d receive care pursuant to ch. 55.

15
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3. REHABI LI TATI ON VERSUS LONG TERM CARE

129 Finally, as we have already stated, the |egislature
designed Ws. Stat. ch. 55 to be used for long-term care, see
8 55.08(1)(d) (stating that one of the requirenents for
protective placenent is that "[t]he individual has a disability
that is permanent or likely to be permanent."), while ch. 51 is
used for short term treatnment and rehabilitation intended to
culmnate with re-integration of the commtted individual into
soci ety, see § 51.20(1)(a)1. (stating that the subject
i ndi vi dual nust be a proper subject for treatnent).

130 In order to be a proper subject for treatnent pursuant
to an involuntary commtnent under Ws. Stat. ch. 51, an
i ndi vi dual must be capable of "rehabilitation.” See
8 51.01(17). W conclude that Helen is not a proper subject for
treat nent because while her Alzheiner's D sease may be nanaged,
she is nedically incapable of rehabilitation.

31 In reaching this conclusion, we are assisted by two
decisions from the Wsconsin court of appeals. In one, the
court decided that the subject individuals <could not be

rehabilitated, see M| waukee Cnty. Conbined Cnty. Servs. Bd. v.

At hans, 107 Ws. 2d 331, 337, 320 N wW2d. 30 (C. App. 1982),
and in the other that the subject i ndividual could be

rehabilitated, see C.J. V. St at e, 120 W-s. 2d 355, 354

N.W2d 219 (C. App. 1984). These cases are instructive to our
analysis of whether Helen is a proper subject for treatnent
under Ws. Stat. ch. 51, and whether ch. 55 or 51 is a nore
appropriate avenue for Helen's care. As with the statutory

16
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anal ysis above, this precedent confirns that <ch. 55 better
accomodat es Hel en's needs and those of the County.
a. ATHANS

132 In Athans, the court of appeals found that Theodora
At hans, a chronic paranoid schizophrenic, "was not a proper
subject for treatnent because rehabilitation in her case was not
possible. "' 107 Ws. 2d at 333. The physician who exam ned
At hans, Dr. Kennedy, stated that he believed that she could be
treated, but only in the sense that treatnent involved |ong-term
stabilization, or managenent of the disease. Brief for
Respondents at 10, Athans, 107 Ws. 2d 331 (Nos. 81-1288, 81-
1290). However, Dr. Kennedy further testified that attenpted
treatnment of her underlying condition (or rehabilitation, as the
court viewed it) would "have as nuch effect on her as water on a
duck's back." |d. at 10.

133 Therefore, the court of appeals determ ned that Athans
could not be rehabilitated, because it understood from the
testinmony of Dr. Kennedy that Athans "would not change her
delusional schene no matter what the treatnment attenpted,
i ncluding sedation.”™ Athans, 107 Ws. 2d at 333. As a result,

in the absence of any possibility of rehabilitation, the court

12 The Athans case actually involved two  subject
i ndi vi dual s: At hans, who suffered from <chronic ©paranoid
schi zophrenia, and Haskins, who suffered from the conpulsive
di sorder of pyromani a. M | waukee Cnty. Conbined Cnty. Servs.
Bd. v. Athans, 107 Ws. 2d 331, 333-34, 320 NNw2d. 30 (C. App.
1982). The analysis in Athans of the second individual, Gerald
Haskins, is not relevant to our discussion of the case.

17
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concluded that Athans was not a proper subject for treatnent.
See id. at 333, 337.
b. C J.

134 Two years later, in CJ., the court of appeals found
that another individual also suffering from chronic paranoid
schi zophrenia was a proper subject for treatnent because, unlike
with Athans, rehabilitation was possible. 120 Ws. 2d at 356
In drawi ng this conclusion, the court of appeals relied upon the
fact that treatnment could help C J., the subject individual, by
effecting a change in his underlying disorder. See id. at 362.

135 In defending its conclusion, the court of appeals

di stinguished C. J. from At hans on several bases. |t reasoned:

The experts in Athans testified that neither of the
persons nanmed in the petitions was [a] proper subject
for treatnent. Furthernore, there was testinony in
the case of the schizophrenic that her del usional
scheme would not change no nmatter what treatnment was
tried and that hospitalization mght actually be
harnful. There can be little question that the expert
testimony in Athans led to the trial court's finding
that the two individuals, Athans and Haskins, were not
proper subjects for treatnent because these disorders
coul d not be hel ped in any way.

ld. at 361 (internal citations omtted). The C.J. court went on

to juxtapose the facts of Athans with the facts before it:

W are satisfied that the Athans case involved two
people who mght be helped in ternms of maxim zing
their individual functioning and maintenance, even
t hough they could not be helped in controlling or

inmproving their disorders. In this case, we have
evidence that C.J. wll benefit from treatnment that
will go beyond controlling his activity—t will go to

controlling his disorder and its synptons. As such,
At hans is inapposite to this case.

18
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Id. at 362 (enphasis added). Accordingly, the court of appeals
held that C. J. was capable of rehabilitation because proper
treatment had the potential to "control[] his disorder."” 1d.
136 In so holding, the court of appeals provided a usefu

and well-constructed fact-based test for determning whether a
subject individual is capable of rehabilitation, and therefore
treatable under Ws. Stat. § 51.01(17). If treatnent wll
"maxi m ze[e] the[] individual functioning and maintenance" of

the subject, but not "help[] in controlling or inproving their

di sorder[]," then the subject I ndi vi dual does not have
rehabilitative potential, and is not a proper subject for
treat nent. CJ., 120 Ws. 2d at 362. However, if treatnent
will "go beyond controlling . . . activity" and wll "go to

controlling [the] disorder and its synptons,” then the subject
i ndi vidual has rehabilitative potential, and is a proper subject
for treatnent. Id. W believe the court of appeals' test
accurately reflects the interests enbodied in chs. 51 and 55,
and we therefore bring it to bear in the case at bar.
137 Applying that test here, we conclude that while the
medi cal techniques enployed in Helen's case "maximz[e] [her]
functioning and maintenance,"” as was the case in Athans,
t hose techniques are unfortunately unlikely to rehabilitate her.
Viewed in this light, it is apparent that Helen's situation nore
closely mrrors Athans' than it does C J.'s. This is so
because, given the current state of nedical science, Helen's
Al zheiner's Disease is incurable and wuntreatable; the only
avail able nedical renmedy is maintenance—not treatnment—ef the
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di sease as it progresses. See Jinny Tavee & Patrick Sweeney,

The develand dinic Foundation, Current Cdinical Medicine 893

(Wlliam D. Carey, ed., 2d ed. 2010). Because Helen's
Al zheinmer's Disease is not treatable and nedical techniques can
only "maximz[e] the[] . . . functioning and mai ntenance" of an
individual, CJ., 120 Ws. 2d at 362, we conclude that Helen
cannot be rehabilitated within the neaning of Ws. Stat. ch. 51.
By the plain terns of § 51.01(17) (requiring the subject
individual to be capable of rehabilitation), therefore, Helen
cannot be cared for pursuant to ch. 51.

138 There is, to be sure, sone evidence that «certain
synptons (anxiety and aggression) associated wth Helen's
Al zhei ner's Di sease my be aneliorated by psychot ropi c
medi cat i on. Neverthel ess, that fact does not alter the result,
as there is wuncontroverted evidence that Helen's wunderlying
di sorder, Alzheinmer's Disease, as well as the vast mgjority of
its synptons, do not respond to treatnment techni ques designed to
bring about rehabilitation. See Jinny Tavee & Patrick Sweeney,

The develand dinic Foundation, Current Cdinical Medicine 893

(Wlliam D. Carey, ed., 2d ed. 2010) (stating that tenporary
i nprovenents may occur wth nedication, but no known cure for
Al zheinmer's Disease currently exists). In order for Helen to be

a proper subject for treatnent, the record would have to

reflect, as it did in CJ., "evidence that [the subject
individual] wll benefit from treatnent that wll go beyond
controlling [her] activity—t wll go to controlling [her]
disorder and its synptons." CJ., 120 Ws. 2d at 362. I n
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Hel en's case, the only evidence on the point contained in the
record is the testinmony of Drs. Christenson and Rawski, who
testified that while her activity may be managed, her di sorder
cannot be controll ed. Therefore, C. J. is inapposite here, and
Hel en's condition nust be considered untreatable and incurable.
Accordingly, Ws. Stat. ch. 51, with its requirenent that the
i ndi vidual be a proper subject for treatnent, is ill-suited to
her situation.

139 By contrast, Ws. Stat. ch. 55 contains no such
requirenent and thus inposes no such bar on Helen's care.
| ndeed, ch. 55 has the exact opposite objective: |long-term care
of people who wll I|ikely never be cured. Expl ai ni ng that
obj ecti ve, the legislature noted in 8§ 55.08(1)(d) t hat
individuals in need of protective services are those who have "a
disability that is permanent or likely to be permanent.”
Therefore, because Helen's disability is consistent with this
purpose, in that it is not treatable given the current state of
medi cal science, and therefore Ilikely to be permanent, we
believe that the procedures in ch. 55, not ch. 51, are
appropri at e.

140 We do not address whether an individual who has
Al zheinmer's Disease as well as a Ws. Stat. ch. 51 qualifying
illness may be involuntarily commtted under ch. 51. I nst ead,
like the court of appeals, we "leave for another day the
question of what is proper under the |law when a person has a
duel diagnosis of Al zheiner's and a Ws. Stat. ch. 51 qualifying

illness.™" Helen E.F., 333 Ws. 2d 740, 934 n.6. W trust the
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circuit court judges of our state to exercise their sound
di scretion in enploying the powers assigned to them by ch. 51.

41 In sum Ws. Stat. ch. 55, wunlike ch. 51, is better
suited for Helen's situation because her Al zheiner's Disease is
not treatable. Because ch. 55 provides additional processes and
protections for Helen, it is better suited to her needs and
those of the County. Accordingly, the circuit court was in
error to proceed under ch. 51 and the court of appeals was
correct to reverse and remand. W therefore nust affirm

V. CONCLUSI ON

142 We are asked to decide whether Helen E.F. ("Helen")
may be involuntarily commtted under Ws. Stat. ch. 51. After
reviewing chs. 51 and 55, we hold that Helen 1is nore
appropriately treated under the provisions provided in ch. 55
rather than those in ch. 51. Because Helen's disability is
likely to be permanent, she is a proper subject for protective
pl acenment and services under ch. 55, which allows for her care
in a facility nore narrowmy tailored to her needs, and which
provi des her necessary additional process and protections. e
conclude that Helen is not a proper subject for treatnent
because while her Alzheinmer's D sease may be managed, she is not
medi cal |y capable of rehabilitation, as required by the chapter.
For these reasons, we agree with the court of appeals that Helen
was i nproperly commtted under ch. 51 and we therefore affirm

By the Court.—Fhe decision of the court of appeals is
af firmed.

143 DAVID T. PROSSER, J., did not participate.
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144 SH RLEY S. ABRAHAMSON, C. J. (concurring). | agree
that Chapter 55 of the Wsconsin Statutes appears to provide the
proper procedural avenue for Helen E.F. Chapter 55 is geared
toward long-term care and protection, which is suitable for
Hel en E.F. Chapter 55 also features procedural nechanisns
allowing for enmergency detention and involuntary admnistration
of psychotropic medication when either is necessary in specific
circunstances. See Ws. Stat. 88 55.12, 55.14.

145 | wite separately for tw reasons. First, | wite to
note sone of the difficulties in interpreting Chapters 51 and
55. Despite the fact that the chapters ostensibly serve
di fferent purposes, there is substantial overlap and simlarity
bet ween sone aspects of the two chapters. It is a challenge, at
times, to determne whether Chapter 51, 55, or both are
avai lable in a particul ar case.

146 Second, | wite to highlight what | see as possible
inmplications of the majority opinion. A wi de and heterogeneous
group of people is subject to Chapter 51, 55, or both.
Throughout the chapters, the legislature seenmingly attenpted to
categorize people, providing different procedures for different
categories, such as people with "degenerative brain disorders,"”
people wth "devel opnent al disabilities,” people who are
"mentally ill," and people who are "drug dependent."” But the
| egi sl ature al so considers which procedural nechanisnms are to be
used based on the person's behavior, which does not necessarily

hi nge on the statutory category into which the person falls.
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147 A tension exists in the texts of the statutes (and the
application of the statutes) between on the one hand | unping
together all people with a certain condition and on the other
hand considering the synptons and conduct of the individual.
The tension between the nore rigid categories of people with a
certain condition and the nore flexible behavioral standards is
pal pable in the majority opinion. Does this opinion govern al
Al zheiner's patients or only Helen E. F.?

148 The requirenents for involuntary commtnment under Ws.
Stat. 8§ 51.20 present an exanple of the tension and difficulty
of interpreting Chapters 51 and 55. One requirenent is that the
i ndi vi dual be "mental |y i, "drug dependent, " or
"devel opnental |y disabled." Ws. Stat. § 51.20(1)(a)l. The
enuneration of specific categories suggests that the |egislature
intended to limt the reach of a provision and exclude certain
categories of people. Yet, as Disability R ghts Wsconsin
argued in its non-party brief, the statute then furnishes a
definition of nental illness for the purposes of involuntary
commtrment that "is so broad it can't be said to categorically

rul e out nuch of anything."?!

! See Ws. Stat. § 51.01(13)(b) ("'Mental illness', for
purposes of involuntary commtnent, neans a substantial disorder
of thought, npod, perception, orientation, or nmenory which
grossly inpairs judgnent, behavior, <capacity to recognize
reality, or ability to neet the ordinary demands of |ife, but
does not include al coholism™").

See also Ws. Stat. 8 55.01(4m ("' Mental illness' neans
mental disease to the extent that an afflicted person requires
care, treatnment or custody for his or her own welfare or the
wel fare of others or of the comunity.").

2
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149 Another requirement for involuntary commtnment under
Ws. Stat. 8§ 51.20 is that the individual be "a proper subject
for treatnent,” Ws. Stat. 8 51.20(1)(a)l., which is defined to
mean that "rehabilitation"” nust be possible for the individual.
See Ws. Stat. § 51.01(17).

50 The two cases discussed by the nmmjority opinion,

Athans and C J., are illustrative of the malleability of the

statutory definition of treatnent and the tension inherent in
the statutes between a defined category or condition and an
i ndi vi dual ' s behavi or.?

51 The individuals in the two cases suffered from the
same condition—ehronic paranoid schizophrenia—yet the two
courts reached opposite results on the possibility of
"rehabilitation.”™ The results appear driven by the words chosen
by expert nmedical wtnesses describing the inpact various
nmedi cati ons woul d have on the individual.

52 The court of appeals in Athans concluded that the
i ndi vidual could not be rehabilitated; the court of appeals in

C.J. determined that rehabilitation was possible for the

i ndi vi dual invol ved. The court of appeals in CJ. saw a clear
di stinction bet ween (a) a program capabl e of
"maximzing . . . individual functioning and
mai ntenance . . . [and] controlling . . . activity" (as
described for the individual in Athans); and (b) a program

2 See myjority op., 9132-36 (discussing MI|waukee County
Combined Cmy. Servs. Bd. v. Athans, 107 Ws. 2d 331, 320
Nw2d 30 (C. App. 1982), and CJ. v. State, 120 Ws. 2d 355,
354 NNwW2d 219 (Ct. App. 1983)).
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capable of "controlling [a] disorder and its synptons"” (as
described for the individual in CJ.).® In the court of appeals
opinion, the forner did not constitute rehabilitation, and the
latter did. The |line between the two does not seem so bright
and clear to ne. The difference may very well Ilie in the
experts' framng of the effects of a treatnment program

153 These are just exanpl es of t he interpretive
difficulties that arise in determning whether a person is
subj ect to Chapter 51, 55, or both.

154 Today's nmjority opinion provides a potentially
powerful tool for an individual seeking to avoid involuntary
comm tment under Chapter 51. The broadest reading of the
opinion would be that any person with an "incurable" condition
may not be involuntarily commtted under Ws. Stat. § 51.20.
See mgjority op., 137. I ndi viduals with conditions that m ght
ot herwi se appear to qualify for involuntary comm tnent under the

n4

category "devel opnental disability"® may now argue that they are

not proper subjects for "treatnment" because their condition is

i ncur abl e.
55 Although | agree wth the result reached in the
majority opinion, | am concerned that the opinion may have

3 CJ., 120 Ws. 2d at 362.

* See Ws. Stat. § 51.20(1)(a)l. (establishing that a person
with a developnmental disability is potentially subject to
involuntary commitnent). See also Ws. Stat. 8§ 51.01(5)(a)
(defining "developnental disability" to include disabilities
such as cerebral palsy, epilepsy, autism Prader-WIIi syndroneg,
and nental retardation); Ws. Stat. 8§ 51.01(5)(b) (defining
"devel oprent al di sability for pur poses of i nvol untary

commtnent” to exclude cerebral pal sy and epil epsy).

4
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broad, unforeseen inplications for nmany people who fall wthin
the scope of Chapters 51 and 55 and for |ocal governnents.?®

156 Because of the difficulties that arise in determning
whet her a person with a certain condition or a certain behaviors
may be subject to Chapter 51, 55, or both, | suggest it nmay be
time for the legislature to reassess the goals and intended
scope of the two chapters. See Ws. Stat. 88 13.83(1)(c)l.
13.92(2)(j).°

157 For the reasons set forth, | wite separately.

58 | am authorized to state that Justice ANN WALSH
BRADLEY j oi ns this opinion.

> The court received five non-party briefs in this case,
whi ch suggests that the case may have particularly broad inpact.
In favor of Helen E F.'s position, we received briefs from
Disability Rights Wsconsin, the Elder Law Section of the State
Bar of Wsconsin and the Wsconsin Chapter of the National
Acadeny of Elder Law Attorneys, and the Coalition of Wsconsin
Aging Goups and Alzheiner's Association of Southeastern
W sconsi n. In favor of the County, we received briefs from the
W sconsin Counties Association and the Wsconsin Association of
County Corporation Counsels.

® The Joint Legislative Council has established a Specia
Committee on Legal Interventions for Persons with Al zheiner's

Di sease and Related Denentias. "The Special Commttee is
directed to review and develop legislation to clarify the
statutes regar di ng guar di anshi p, protective pl acenent,

involuntary commtnent, and involuntary treatnment as they apply
to vulnerable adults with a denentia diagnosis who nmay or nmay
not have a co-occurring psychiatric diagnosis."” Summary of
April 24, 2012 Joint Legislative Council WMiil Ballot, available
at

http://1egis.w sconsin.gov/lc/commttees/jointcouncil/files/2012

[april 24 _summary_jlc_web. pdf (last visited May 14, 2012).
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