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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 MI CHAEL J.  GABLEMAN,  J.    We r evi ew a publ i shed 

deci s i on of  t he cour t  of  appeal s1 r ever si ng an or der  of  t he 

c i r cui t  cour t  f or  Fond du Lac Count y,  Ri char d J.  Nuss,  Judge.  

¶2 We ar e asked t o deci de whet her  Hel en E. F.  ( " Hel en" )  

may be i nvol unt ar i l y  commi t t ed under  Wi s.  St at .  ch.  51 ( 2009-

                                                 
1 Fond du Lac Count y v.  Hel en E. F. ,  2011 WI  App 72,  333 

Wi s.  2d 740,  798 N. W. 2d 707.  
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10) . 2  Af t er  r evi ewi ng chs.  51 and 55,  we hol d t hat  Hel en i s mor e 

appr opr i at el y t r eat ed under  t he pr ovi s i ons pr ovi ded i n ch.  55 

r at her  t han t hose i n ch.  51.   Because Hel en' s di sabi l i t y  i s  

l i kel y t o be per manent ,  she i s a pr oper  subj ect  f or  pr ot ect i ve 

pl acement  and ser vi ces under  ch.  55,  whi ch al l ows f or  her  car e 

i n a f aci l i t y  mor e nar r owl y t ai l or ed t o her  needs,  and whi ch 

pr ovi des her  necessar y addi t i onal  pr ocess and pr ot ect i ons.   We 

concl ude t hat  Hel en i s not  a pr oper  subj ect  f or  t r eat ment  

because whi l e her  Al zhei mer ' s Di sease may be managed,  she i s not  

medi cal l y capabl e of  r ehabi l i t at i on,  as r equi r ed by t he chapt er .   

For  t hese r easons,  we agr ee wi t h t he cour t  of  appeal s t hat  Hel en 

was i mpr oper l y commi t t ed under  ch.  51 and we t her ef or e af f i r m.  

I .  FACTS AND PROCEDURAL HI STORY 

¶3 The f act s of  t hi s case ar e undi sput ed.   Hel en E. F.  

( “ Hel en” )  i s  an 85- year - ol d woman who r esi ded i n a Fond du Lac,  

Wi sconsi n nur si ng home f or  s i x year s pr i or  t o t he commencement  

of  t hi s act i on.   She suf f er s f r om Al zhei mer ' s Di sease, 3 and her  

sympt oms i ncl ude pr ogr essi ve dement i a,  memor y l oss,  t he 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  

3 Al zhei mer ' s Di sease i s a " neur odegener at i ve di sor der  
char act er i zed by .  .  .  neur opat hol ogi c changes. "   Edwar d T.  Bope 
& Ri ck D.  Kel l er man,  Conn’ s Cur r ent  Ther apy 901 ( 2011) .   I n 
ot her  wor ds,  t he di sease i s a " pr ogr essi ve,  i r r ever si bl e br ai n 
di sor der  t hat  r obs t hose who have i t  of  memor y and over al l  
ment al  and physi cal  f unct i on,  and event ual l y l eads t o deat h. "   
Chr i st opher  I .  Wr i ght ,  et  al . ,  Massachuset t s Gener al  Hospi t al  
Compr ehensi ve Cl i ni cal  Psychi at r y 234 ( Theodor e A.  St er n,  et  
al . ,  ed.  2008) .   
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i nabi l i t y  t o l ear n new i nf or mat i on,  and l i mi t ed ver bal  

communi cat i on.    

¶4 Hel en began exhi bi t i ng aggr essi ve behavi or  i n ear l y 

Apr i l  2010.   Thi s behavi or  i nc l uded agi t at i on and aggr essi on 

mani f est ed by st r i k i ng out  at  car egi ver s whi l e t oi l et i ng,  

dr essi ng,  and bat hi ng,  and r ef us i ng bot h meal s and medi cat i on.   

On Apr i l  12,  2010,  Hel en was t r anspor t ed t o t he St .  Agnes 

Hospi t al  emer gency r oom i n t he c i t y of  Fond du Lac f or  medi cal  

t r eat ment .   Whi l e r ecei v i ng t r eat ment  at  t he emer gency r oom,  

Hel en cont i nued t o exhi bi t  t he same behavi or s t hat  she had 

exhi bi t ed i n t he nur si ng home——agi t at i on and aggr essi on.  

¶5 Due t o Hel en’ s behavi or ,  a Fond du Lac pol i ce of f i cer  

pl aced her  i n t he hospi t al ’ s  behavi or al  heal t h uni t  under  

emer gency det ent i on pur suant  t o Wi s.  St at .  § 51. 15,  and Fond du 

Lac Count y ( " Count y" )  i ni t i at ed a ch.  51 pr oceedi ng t o 

i nvol unt ar i l y  commi t  her  f or  t r eat ment .   At  t he st at ut or i l y  

r equi r ed pr obabl e cause hear i ng 72 hour s4 l at er ,  on Apr i l  15,  

2010,  a cour t  commi ssi oner  concl uded t hat  no pr obabl e cause 

exi st ed t o pr oceed under  ch.  51.   The cour t  commi ssi oner  t hen 

conver t ed t he ch.  51 pet i t i on t o a ch.  55 pr ot ect i ve pl acement  

act i on and i ssued an or der  f or  a 30- day pr ot ect i ve pl acement . 5 

¶6 On May 15,  2010,  t he day t he 30- day t i me per i od t o 

pr oceed wi t h a Wi s.  St at .  ch.  55 pl acement  expi r ed,  t he Count y 

f i l ed a second ch.  51 pet i t i on.   At  t he pr el i mi nar y ( pr obabl e 

                                                 
4 See Wi s.  St at .  § 51. 20( 7) ( a) .   

5 See Wi s.  St at .  § 51. 20( 7) ( d) .   
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cause)  hear i ng f or  t hi s second ch.  51 pet i t i on,  t he c i r cui t  

cour t  hear d t est i mony f r om Dr .  Br i an Chr i st enson,  who t r eat ed 

Hel en dur i ng her  30- day ch.  55 emer gency pl acement  at  t he St .  

Agnes Behavi or al  Heal t h Uni t .   I n t he cour se of  t est i f y i ng about  

Hel en' s condi t i on,  Dr .  Chr i st enson st at ed t hat  he bel i eved t hat  

Hel en suf f er ed f r om " seni l e dement i a of  t he Al zhei mer ’ s t ype, "  

mor e commonl y known as Al zhei mer ' s Di sease.   Addi t i onal l y,  Dr .  

Chr i st enson t est i f i ed t hat  Hel en' s " cogni t i ve det er i or at i on i s 

not  t r eat abl e .  .  .  . "  

¶7 At  t he f i nal  commi t ment  hear i ng6 on t he second Wi s.  

St at .  ch.  51 pet i t i on,  t he c i r cui t  cour t  hear d t est i mony f r om 

Dr .  Rober t  Rawski ,  one of  t wo physi c i ans who had been appoi nt ed 

by t he c i r cui t  cour t  t o exami ne Hel en. 7  Dr .  Rawski  t est i f i ed 

t hat  al t hough Hel en suf f er ed f r om Al zhei mer ' s Di sease,  whi ch " i s  

not  consi der ed t o be a t r eat abl e ment al  di sor der , "  he bel i eved 

Hel en was a pr oper  subj ect  f or  t r eat ment  because her  behavi or al  

di st ur bances wer e cont r ol l abl e t hr ough medi cat i ons.  

¶8 Based on Dr .  Rawski ' s uncont r over t ed t est i mony,  t he 

c i r cui t  cour t  f ound t hat  Hel en was a pr oper  subj ect  f or  

i nvol unt ar y commi t ment  under  Wi s.  St at .  ch.  51,  and gr ant ed t he 

pet i t i on f or  Hel en’ s i nvol unt ar y commi t ment  f or  up t o s i x mont hs 

i n a l ocked psychi at r i c uni t .  

                                                 
6 See gener al l y Wi s.  St at .  § 51. 20( 10) .  

7 See Wi s.  St at .  § 51. 20( 9) ( a) .   Pur suant  t o § 51. 20( 9) ( a) ,  
t he c i r cui t  cour t  appoi nt ed Dr .  Rawski  and Dr .  Sangi t a Pat el .   
Al t hough Dr .  Pat el  pr ovi ded a wr i t t en r epor t ,  she di d not  
pr ovi de t est i mony at  t he f i nal  commi t ment  hear i ng.  
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¶9 Hel en appeal ed,  and t he cour t  of  appeal s r ever sed and 

r emanded t he cause t o t he c i r cui t  cour t .   Fond du Lac Count y v.  

Hel en E. F. ,  2011 WI  App 72,  ¶34,  333 Wi s.  2d 740,  798 

N. W. 2d 707.   The cour t  of  appeal s det er mi ned,  i nt er  al i a,  t hat  

t he pr i mar y pur pose of  Wi s.  St at .  ch.  51 i s t o pr ovi de 

t r eat ment ,  and because Al zhei mer ' s Di sease does not  r espond t o 

t r eat ment ,  i nvol unt ar y commi t ment  under  ch.  51 was 

i nappr opr i at e.   I d. ,  ¶27.   Accor di ngl y,  t he cour t  of  appeal s 

det er mi ned t hat  Hel en was not  a pr oper  subj ect  f or  t r eat ment  

under  ch.  51.   I d. ,  ¶1.   The Count y pet i t i oned t hi s cour t  f or  

r evi ew,  whi ch we gr ant ed on August  31,  2011.  

I I .  STANDARD OF REVI EW 

¶10 Thi s case r equi r es us t o const r ue speci f i c  pr ovi s i ons 

of  Wi s.  St at .  ch.  51.   The i nt er pr et at i on of  a st at ut e i s a 

quest i on of  l aw t hat  we r evi ew de novo.   Hocki ng v.  Ci t y of  

Dodgevi l l e,  2010 WI  59,  ¶17,  326 Wi s.  2d 155,  785 N. W. 2d 398.   

We i nt er pr et  st at ut es i ndependent l y,  but  benef i t  f r om bot h our  

pr i or  anal yses and t hose of  pr i or  cour t s.   St at e v.  Henl ey,  2010 

WI  97,  ¶29,  328 Wi s.  2d 544,  787 N. W. 2d 350.  

I I I .  DI SCUSSI ON 

¶11 The l egi s l at ur e has consi st ent l y demonst r at ed i t s 

concer n f or  t he pr ot ect i on of  i ndi v i dual s suf f er i ng f r om ment al  

i nf i r mi t i es.   Thi s i s t he announced l egi s l at i ve pur pose of  t wo 

chapt er s of  t he Wi sconsi n st at ut es:  Chapt er  51,  t he " Ment al  

Heal t h Act , "  and Chapt er  55,  t he " Pr ot ect i ve Ser vi ce Syst em. "   

See Wi s.  St at .  § 51. 001( 1)  ( " I t  i s  t he pol i cy of  t he st at e t o 

assur e t he pr ovi s i on of  a f ul l  r ange of  t r eat ment  and 
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r ehabi l i t at i on ser vi ces .  .  .  . " ) ;  § 55. 001 ( " Thi s chapt er  i s 

desi gned t o est abl i sh .  .  .  pr ot ect i ve ser vi ces and pr ot ect i ve 

pl acement s,  [ and]  t o assur e t hei r  avai l abi l i t y  t o al l  

i ndi v i dual s when i n need of  t hem .  .  .  . " ) .   The exi st ence of  

t hese t wo di f f er ent  chapt er s demonst r at es t hat  t he l egi s l at ur e 

has cr eat ed t wo separ at e and di s t i nct  avenues by whi ch count i es 

may pr ovi de medi cal  pl acement  and ser vi ces t o t hose per sons who,  

because of  some di sabi l i t y ,  ar e " i mpai r ed"  i n t hei r  dai l y l i ves 

and unabl e obt ai n such ser vi ces f or  t hemsel ves.  

¶12 I n const r uct i ng t hese t wo avenues,  t he l egi s l at ur e 

al so est abl i shed st r i ct  r ul es and boundar i es f or  t he pr ovi s i on 

of  car e t o di sabl ed i ndi v i dual s,  demonst r at i ng i t s commi t ment  

" t o pl ac[ i ng]  t he l east  possi bl e r est r i ct i on on per sonal  l i ber t y  

and [ on t he]  exer ci se of  const i t ut i onal  r i ght s consi st ent  wi t h 

due pr ocess. "   Wi s.  St at .  § 55. 001;  see al so § 51. 001( 2)  

( voi c i ng concer n f or  t he per sonal  l i ber t i es of  t hose commi t t ed 

under  ch.  51) .   These r ul es,  set  f or t h i n chs.  55 and 51,  

r equi r e t hat  count i es must  commi t  or  pl ace i ndi v i dual s i n 

i nst i t ut i ons i n accor dance wi t h t he i ndi v i dual ' s speci f i c  

s i t uat i on,  r at her  t han choosi ng whi ch chapt er  t o appl y i n a 

gi ven case.   Accor di ngl y,  we begi n our  anal ys i s by r evi ewi ng 

bot h chs.  55 and 51 t o det er mi ne whi ch cont ai ns t he mechani sms 

most  sui t ed t o Hel en' s condi t i on.    

A.  CHAPTERS 55 AND 51 

¶13 Wi s.  St at .  ch.  55 pr ovi des Hel en wi t h t he best  means 

of  car e.   Thi s  i s so because ch.  55 was speci f i cal l y t ai l or ed by 

t he l egi s l at ur e t o pr ovi de f or  l ong- t er m car e of  i ndi v i dual s 
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wi t h i ncur abl e di sor der s,  whi l e ch.  51 was desi gned t o 

f aci l i t at e t he t r eat ment  of  ment al  i l l nesses suf f er ed by t hose 

capabl e of  r ehabi l i t at i on.   To demonst r at e why ch.  55 pr ovi des 

t he most  appr opr i at e st at ut or y f r amewor k f or  t r eat i ng 

i ndi v i dual s such as Hel en,  we begi n wi t h an over vi ew of  i t s  

pr ocedur es,  whi ch pr ovi de f or  bot h pr ot ect i ve pl acement  and 

ser vi ces.    

¶14 Begi nni ng wi t h pr ot ect i ve pl acement ,  Wi s.  St at .  

§ 55. 08 r equi r es t hat  a c i r cui t  cour t  det er mi ne t hat  f our  

el ement s ar e met  bef or e or der i ng a pr ot ect i ve pl acement  under  

ch.  55.   The i ndi v i dual  t o be pr ot ect ed must :  1)  have " a pr i mar y  

need f or  r esi dent i al  car e and cust ody" ;  2)  be " an adul t  who has 

been det er mi ned t o be i ncompet ent  by a c i r cui t  cour t " ;  3)  be " so 

t ot al l y i ncapabl e of  pr ovi di ng f or  .  .  .  her  own car e or  cust ody 

as t o cr eat e a subst ant i al  r i sk of  ser i ous har m t o .  .  .  

her sel f "  because of  " a devel opment al  di sabi l i t y ,  degener at i ve 

br ai n di sor der ,  ser i ous and per si st ent  ment al  i l l ness,  or  ot her  

l i ke i ncapaci t [ y] " ;  and 4)  have " a di sabi l i t y  t hat  i s  per manent  

or  l i kel y t o be per manent . "   § 55. 08( 1) ( a- d) .  

¶15 Si mi l ar l y,  i n or der  t o be el i gi bl e f or  pr ot ect i ve 

ser vi ces,  a c i r cui t  cour t  must  det er mi ne t hat  t he f ol l owi ng 

el ement s ar e met .   Fi r st ,  t he i ndi v i dual  must  be " det er mi ned t o 

be i ncompet ent  by a c i r cui t  cour t . "   Wi s.  St at .  § 55. 08( 2) ( a) .   

Second,  t he c i r cui t  cour t  must  det er mi ne t hat  " [ a] s a r esul t  of  

devel opment al  di sabi l i t y ,  degener at i ve br ai n di sor der ,  ser i ous 

and per si st ent  ment al  i l l ness,  or  ot her  l i ke i ncapaci t i es,  t he 

i ndi v i dual  wi l l  i ncur  a subst ant i al  r i sk of  physi cal  har m or  
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det er i or at i on or  wi l l  pr esent  a subst ant i al  r i sk of  physi cal  

har m t o ot her s i f  pr ot ect i ve ser vi ces ar e not  pr ovi ded. "   

§ 55. 08( 2) ( b) .  

¶16 These el ement s must  be st at ed i n a pet i t i on f or  

pr ot ect i ve ser vi ces or  pr ot ect i ve pl acement  f i l ed by t he count y 

wi t h t he c i r cui t  cour t .   See Wi s.  St at .  § 55. 075.   Upon f i l i ng,  

t he pet i t i oner  must  pr ovi de not i ce t o t he i ndi v i dual  t o be 

pr ot ect ed,  as wel l  as t o t hat  i ndi v i dual ' s guar di an,  i f  one 

exi st s.   § 55. 09( 1- 2) .   I f  t he i ndi v i dual  has no guar di an,  t he 

cour t  must  appoi nt  a guar di an ad l i t em ( " GAL" )  on behal f  of  t he 

i ndi v i dual . 8  § 55. 10( 4) ( b) .  

¶17 Except  i n t he case of  emer gency ser vi ces,  t he c i r cui t  

cour t  must  hol d a hear i ng t o det er mi ne whet her  t he f our  el ement s 

f or  pr ot ect i ve pl acement  and t wo el ement s f or  pr ot ect i ve 

ser vi ces ar e met  by c l ear  and convi nci ng evi dence.   Wi s.  St at .  

§ 55. 10( 4) ( d) ;  see al so § 55. 08.   At  t hi s hear i ng,  t he c i r cui t  

cour t  may t ake t est i mony f r om t he i ndi v i dual  or  i ndi v i dual s 

assi gned t o conduct  t he r equi r ed compr ehensi ve anal ysi s of  t he 

i ndi v i dual  t o be pr ot ect ed.   See § 55. 11.   At  t he concl usi on of  

t he hear i ng,  t he cour t  may or der  a pr ot ect i ve pl acement  and 

                                                 
8 Because one of  t he r equi r ed el ement s f or  bot h pr ot ect i ve 

pl acement  and ser vi ces under  Wi s.  St at .  § 55. 08( 1)  i s a f i ndi ng 
by t he c i r cui t  cour t  t hat  t he i ndi v i dual  i n need of  pr ot ect i ve 
ser vi ces i s i ncompet ent ,  t he r equi r ement s of  §§ 54. 01( 16)  and 
54. 10( 3)  appl y.   Ther ef or e,  i t  i s  i mpossi bl e under  t he cur r ent  
st at ut or y scheme f or  an i ndi v i dual  t o be subj ect  t o pr ot ect i ve 
pl acement  or  ser vi ces under  ch.  55 wi t hout  t he benef i t  of  a 
guar di an ad l i t em.   See § 55. 10( 4) ( b) ;  see al so §§ 54. 10( 3) ;  
54. 40( 1) .  
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ser vi ces at  a " nur si ng home[ ] ,  publ i c medi cal  i nst i t ut i on[ ]  

.  .  .  or  [ at ]  [ an] ot her  appr opr i at e f aci l i t [ y ] , "  but  may not  

or der  pl acement  at  " uni t s f or  t he acut el y  ment al l y i l l . "   

§ 55. 12( 2) .   The ci r cui t  cour t  may,  however ,  or der  pr ot ect i ve 

pl acement  i n a " l ocked uni t "  i f  t he cour t  makes a speci f i c  

f i ndi ng det er mi ni ng t hat  such pl acement  i s necessar y.   I d.  

¶18 Whi l e pr ot ect i ve ser vi ces ar e ongoi ng,  t he pr ot ect ed 

i ndi v i dual  may be subj ect  t o t he i nvol unt ar y admi ni st r at i on of  

psychot r opi c medi cat i on i f  " t he i ndi v i dual  wi l l  i ncur  a 

subst ant i al  pr obabi l i t y  of  physi cal  har m,  i mpai r ment ,  i nj ur y,  or  

debi l i t at i on or  wi l l  pr esent  a subst ant i al  pr obabi l i t y  of  

physi cal  har m t o ot her s. "   Wi s.  St at .  § 55. 14( 3) ( e) . 9  By 

al l owi ng f or  admi ni st r at i on of  psychot r opi c medi cat i on i n a 

pr ocess cl osel y moni t or ed by t he c i r cui t  cour t ,  ch.  55 per mi t s 

f ul l  t r eat ment  of  i ndi v i dual s wi t h di sor der s l i ke Al zhei mer ' s 

                                                 
9 A per son exhi bi t s " subst ant i al  pr obabi l i t y  of  physi cal  

har m,  i mpai r ment ,  i nj ur y,  or  debi l i t at i on"  i f  one of  t he 
f ol l owi ng i s t r ue:   

[ A]  hi st or y of  at  l east  2 epi sodes,  one of  whi ch has 
occur r ed wi t hi n t he pr evi ous 24 mont hs,  t hat  i ndi cat e 
a pat t er n of  over t  act i v i t y,  at t empt s,  t hr eat s t o act ,  
or  omi ssi ons t hat  r esul t ed f r om t he i ndi v i dual ' s 
f ai l ur e t o par t i c i pat e i n t r eat ment ,  i ncl udi ng 
psychot r opi c medi cat i on,  and t hat  r esul t ed i n a 
f i ndi ng of  pr obabl e cause f or  commi t ment  .  .  .  . "  

Evi dence t hat  t he i ndi v i dual  meet s one of  t he 
danger ousness cr i t er i a set  f or t h i n s.  51. 20( 1) ( a) 2.  
a.  t o e.  

Wi s.  St at .  § 55. 14( 3) ( e) 1. - 2.  
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Di sease whi l e r est r i ct i ng t he l i ber t y of  t he per son onl y i nsof ar  

as i s st r i ct l y necessar y.   See § 55. 14( 3) ( a- e) .  

¶19 I n addi t i on t o t he pr ot ect i ve pl acement  and ser vi ces 

pr ocedur es out l i ned above,  Wi s.  St at .  ch.  55 al so pr ovi des f or  

emer gency ser vi ces,  i f  needed.   See § 55. 13.   Upon f i l i ng of  a 

pet i t i on f or  emer gency ser vi ces,  t he cour t  must  hol d a 

pr el i mi nar y hear i ng t o det er mi ne whet her  pr obabl e cause exi st s 

t o bel i eve t hat  t he i ndi v i dual  i s  a pr oper  subj ect  f or  

pr ot ect i ve pl acement  or  ser vi ces under  § 55. 08. 10  See 

§ 55. 13( 2) .   I f  t he cour t  det er mi nes t hat  pr obabl e cause exi st s,  

i t  may or der  emer gency pr ot ect i ve ser vi ces f or  up t o 60 days,  

pendi ng a f i nal  hear i ng pur suant  t o § 55. 10,  and may or der  t he 

i nvol unt ar y admi ni st r at i on of  psychot r opi c medi cat i on.   See 

§ 55. 13( 3) ;  § 55. 14( 10) .  

¶20 Tur ni ng t o Wi s.  St at .  ch.  51,  t hat  chapt er ,  unl i ke 

ch.  55,  has t he pr i nci pal  pur pose of  " assur [ i ng]  t he pr ovi s i on 

of  a f ul l  r ange of  t r eat ment  and r ehabi l i t at i on ser vi ces .  .  .  

f or  al l  ment al  di sor der s and devel opment al  di sabi l i t i es and f or  

ment al  i l l ness,  al cohol i sm and ot her  dr ug abuse. "   § 51. 001( 1) ;  

see al so Rol o v.  Goer s,  174 Wi s.  2d 709,  721- 22,  497 N. W. 2d 724 

( 1993) .   Al t hough t he pr ocedur es f or  commi t ment  i n ch.  51 ar e 

s i mi l ar  t o t hose cont ai ned i n ch.  55,  t her e ar e i mpor t ant  

di f f er ences i n t he el ement s t he st at e must  pr ove f or  each.   I n 

                                                 
10 At  t hi s pr obabl e cause hear i ng,  a pet i t i on f or  

guar di anshi p must  accompany t he pet i t i on f or  pr ot ect i ve ser vi ces 
i f  t he i ndi v i dual  does not  al r eady have a guar di an.   Wi s.  St at .  
§ 55. 13( 2) .  
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or der  t o be subj ect  t o a ch.  51 i nvol unt ar y commi t ment ,  a 

subj ect  i ndi v i dual  must  meet  t hr ee cr i t er i a:  t he subj ect  

i ndi v i dual  must  be 1)  " ment al l y i l l " ;  2)  " a pr oper  subj ect  f or  

t r eat ment " ;  and 3)  " danger ous"  t o t hemsel ves or  t o ot her s.   

§ 51. 20( 1) ( a) 1. - 2. ;  cf .  St even Er i ckson,  et  al . ,  Beyond Over t  

Vi ol ence:  Wi sconsi n' s Pr ogr essi ve Ci v i l  Commi t ment  St at ut e as a 

Mar ker  of  a New Er a i n Heal t h Law,  89 Mar q.  L.  Rev.  359,  368- 71 

( 2005) .   A subj ect  i ndi v i dual  may be i nvol unt ar i l y  commi t t ed 

under  ch.  51 onl y when t he count y pr oves each of  t he el ement s 

above;  t her ef or e,  i f  t he c i r cui t  cour t  det er mi nes t hat  even one 

of  t he el ement s i s not  met ,  t he subj ect  i ndi v i dual  may not  be 

commi t t ed under  ch.  51.   See §§ 51. 20( 1) ( a) ,  ( 7) ( c) ,  ( 10) ( c) . 11 

B.  CHAPTER 55,  NOT CHAPTER 51,  I S THE APPROPRI ATE MECHANI SM 

FOR PROVI DI NG CARE FOR HELEN 

¶21 Whi l e Wi s.  St at .  chs.  55 and 51 have s i mi l ar  

pr ocedur es,  t hey ser ve subst ant i al l y  di f f er ent  pur poses.   

Chapt er  51 i s desi gned t o accommodat e shor t - t er m commi t ment  and 

t r eat ment  of  ment al l y i l l  i ndi v i dual s,  whi l e ch.  55 pr ovi des f or  

l ong- t er m car e f or  i ndi v i dual s wi t h di sabi l i t i es t hat  ar e 

per manent  or  l i kel y t o be per manent .   See § 51. 20( 13) ( g)  

( st at i ng t hat  a commi t ment  under  ch.  51 i s not  t o exceed si x 

mont hs) ;  § 51. 20( 1) ( a)  ( st at i ng t hat  t he i ndi v i dual  subj ect  t o 

commi t ment  must  be a pr oper  subj ect  f or  t r eat ment ) ;  

§ 55. 08( 1) ( d)  ( st at i ng t hat  ch.  55 pl acement  i s al l owed onl y 

                                                 
11 Chapt er  51 r equi r es s i mi l ar  pr ocedur es f or  i nvol unt ar y  

commi t ment ,  so we do not  r evi ew t he t ot al i t y of  t hose pr ocedur es 
her e.  
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wher e t he i ndi v i dual  t o be pr ot ect ed suf f er s f r om " a di sabi l i t y  

t hat  i s  per manent  or  l i kel y t o be per manent " ) .   To t hat  end,  we 

t ur n t o t hr ee speci f i c  di f f er ences bet ween t he chapt er s,  

ul t i mat el y hol di ng t hat  t he pr ocedur es and pr ot ect i ons pr ovi ded 

by ch.  55 ar e a bet t er  f i t  f or  Hel en and her  par t i cul ar  

di sor der .  

1.  PLACEMENT 

¶22 Fi r st ,  i f  car e wer e pr ovi ded t o Hel en pur suant  t o Wi s.  

St at .  ch.  55,  r at her  t han ch.  51,  she coul d be at t ended t o wi t h 

t he f ewest  possi bl e const r ai nt s on her  f r eedom consi st ent  wi t h 

her  own pr ot ect i on and t he saf et y of  t he publ i c.   The bal anci ng 

of  t hose i nt er est s i s r equi r ed by bot h chapt er s,  see Wi s.  St at .  

§ 55. 001 ( r equi r i ng pl acement  wi t h " t he l east  possi bl e 

r est r i ct i on on per sonal  l i ber t y .  .  .  . " ) ;  § 51. 001 ( st at i ng 

t hat  i t  i s  t he pur pose of  t he chapt er  t o pr ovi de " t he l east  

r est r i ct i ve t r eat ment  al t er nat i ve appr opr i at e t o [ t he 

i ndi v i dual ' s]  needs" ) ,  as wel l  as by gener al  pr i nci pl es of  

ment al  heal t h l aw and const i t ut i onal  j ur i spr udence.   Youngber g 

v.  Romeo,  457 U. S.  307,  321 ( 1982)  ( emphasi z i ng " t he pr oper  

bal ance bet ween t he l egi t i mat e i nt er est s of  t he St at e and t he 

r i ght s of  t he i nvol unt ar i l y  commi t t ed t o r easonabl e condi t i ons 

of  saf et y and f r eedom f r om unr easonabl e r est r ai nt s. " ) .    

¶23 I n t he case of  Hel en,  Wi s.  St at .  ch.  55 al l ows f or  a 

mor e appr opr i at e bal anci ng of  t hese i mpor t ant  i nt er est s t han 

does ch.  51.   For  an i ndi v i dual  commi t t ed under  ch.  51 may be 

pl aced i n any ment al  heal t h uni t  wi t hout  an addi t i onal  f i ndi ng 

by t he c i r cui t  cour t ,  whi l e under  ch.  55,  an i ndi v i dual  may not  
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be pl aced i n uni t s f or  t he acut el y ment al l y i l l .   Thi s i s an 

i mpor t ant  di st i nct i on,  because under  t he l anguage of  ch.  51,  

Hel en,  an 85 year - ol d Al zhei mer ' s Di sease pat i ent ,  coul d be 

commi t t ed t o a f aci l i t y  t hat  t ends t o acut el y ment al l y i l l  

pat i ent s.   See § 51. 01( 19)  ( " ' Tr eat ment  f aci l i t y '  means any 

publ i c l y or  pr i vat el y oper at ed f aci l i t y  or  uni t  t her eof  

pr ovi di ng t r eat ment  of  al cohol i c,  dr ug dependent ,  ment al l y i l l  

or  devel opment al l y di sabl ed per sons .  .  .  . " ) .   Thus,  ch.  55 

excl udes cer t ai n f aci l i t i es t hat  Hel en mi ght  ot her wi se be pl aced 

i n pur suant  t o ch.  51.   Because i t  i s  mor e nar r owl y t ai l or ed t o 

her  speci f i c  condi t i on,  and because i t  af f or ds her  addi t i onal  

pr ocess desi gned t o ensur e t he appr opr i at eness of  her  f aci l i t y ,  

we concl ude t hat  ch.  55 bet t er  bal ances Hel en' s i nt er est  i n 

l i ber t y wi t h t he Count y ' s i nt er est  i n pr ot ect i ng t he publ i c and 

i n af f or di ng her  t he car e she r equi r es.       

2.  GUARDI AN AD LI TEM 

¶24 Second,  whi l e Wi s.  St at .  ch.  51 does not  pr ovi de f or  

t he appoi nt ment  of  a GAL,  ch.  55 r equi r es i t .   Thi s i s an 

i mpor t ant  pr ot ect i on of  t he i ndi v i dual ' s i nt er est s t hat  conf i r ms 

our  concl usi on t hat  ch.  55 i s bet t er  sui t ed t o Hel en' s 

c i r cumst ances.   § 55. 10( 4) ( b)  ( " The cour t  shal l  i n al l  cases 

r equi r e t he appoi nt ment  of  an at t or ney as guar di an ad l i t em 

.  .  .  . " ) .   The appoi nt ment  of  a GAL ensur es t hat  i ndi v i dual s 

l i ke Hel en ar e pr ovi ded adequat e and speci al i zed car e,  t hus 

bol st er i ng our  det er mi nat i on t hat  ch.  55 i s t he most  appr opr i at e 

means of  pr ovi di ng car e f or  Hel en.  
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¶25 The l egi s l at ur e pr ovi ded f or  t he appoi nt ment  of  a GAL 

i n Wi s.  St at .  ch.  55 pr oceedi ngs because i t  r ecogni zed t hat  

i ndi v i dual s subj ect  t o t he chapt er  need an addi t i onal  advocat e 

f or  t hei r  best  i nt er est s,  gi ven t hat  ch.  55 i s f ocused on t he 

pr ovi s i on of  l ong- t er m car e t o i ndi v i dual s wi t h i ncur abl e 

condi t i ons.   See § 55. 195( 1- 9)  ( expl ai ni ng t he dut i es of  t he 

GAL) ;  see Jenni f er  M.  v.  Maur er ,  2010 WI  App 8,  ¶7,  323 

Wi s.  2d 126,  779 N. W. 2d 436 ( st at i ng t hat  a GAL pr ovi des " an 

advocat e f or  t he best  i nt er est  of  t he war d. " )   A GAL i s 

necessar y because,  i n t he cont ext  of  Hel en' s Al zhei mer ' s  

Di sease,  a ch.  55 pr ot ect i ve pl acement  i s l i kel y t o ext end f or  a 

much l onger  t er m t han t r eat ment  i n t he ch.  51 cont ext .   See 

§ 55. 195( 4)  ( st at i ng t hat  one of  t he GAL' s dut i es under  ch.  55 

i s t o " [ r ] evi ew t he annual  r epor t  and r el evant  r epor t s on t he 

war d' s condi t i on and pr ot ect i ve ser vi ces. " ) .   Conver sel y,  t he 

goal  of  ch.  51 i s t o t r eat  and r ehabi l i t at e t he subj ect  

i ndi v i dual ,  whi ch i deal l y ends by r et ur ni ng her  t o soci et y.   By 

cont r ast ,  ch.  55 i s desi gned f or  l ong- t er m management  of  

di sor der s t hat  cannot  be t r eat ed,  and t her ef or e ar e unl i kel y t o 

subsi de,  meani ng t hat  t he i ndi vi dual  i n need of  pr ot ect i on i s 

unl i kel y t o r et ur n t o soci et y.   Thus,  per i odi c assessment s by a 

GAL of  t he i ndi vi dual ' s s i t uat i on ar e essent i al  t o t he cont i nual  

pr ovi s i on of  appr opr i at e car e.    

¶26 I n Hel en' s case,  t he appoi nt ment  of  a GAL woul d have 

ser ved t wo pur poses.   Most  i mpor t ant l y,  a GAL woul d have been 

hel pf ul  i n pr ov i di ng a r ecommendat i on t o t he cour t  r egar di ng 

Hel en' s need f or  pr ot ect i ve ser vi ces.   Al t hough Hel en' s  
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appoi nt ed counsel  al so had Hel en' s best  i nt er est s i n mi nd,  a GAL 

woul d have pr ovi ded a second set  of  wat chf ul  eyes sensi t i ve t o 

Hel en' s needs at  each st ep of  t he commi t ment  pr ocess and on a 

r egul ar  basi s af t er  t he i ssuance of  a pr ot ect i ve or der .   See 

Wi s.  St at .  §§ 55. 10( b) ;  55. 195( 1- 9) .  

¶27 Addi t i onal l y,  a GAL woul d have pr ovi ded t he cour t  wi t h 

an i ndi v i dual i zed r epor t  r egar di ng t he pr ovi s i on of  psychot r opi c  

medi cat i on,  whi ch t he r ecor d r ef l ect s was a cent r al  component  of  

Hel en' s car e.   Under  Wi s.  St at .  ch.  55,  a GAL must  advi se t he 

cour t  bef or e he or  she may or der  t he i nvol unt ar y  admi ni st r at i on 

of  psychot r opi c medi cat i on whet her  t hat  admi ni st r at i on i s i n t he 

best  i nt er est  of  t he pat i ent .   See § 55. 14( 5) .   Fur t her ,  t he GAL 

must  f i l e per i odi c r epor t s wi t h t he cour t  out l i ni ng t he need f or  

cont i nued pr ot ect i ve pl acement  and ser vi ces,  see § 55. 18( 2) ,  and 

t he need f or  cont i nued i nvol unt ar y admi ni st r at i on of  

psychot r opi c medi cat i on,  see § 55. 19( 2) .   I n shor t ,  t he GAL 

woul d have pr ovi ded t he cour t  wi t h advi ce as t o Hel en' s best  

i nt er est  r egar di ng psychot r opi c medi cat i on t hr oughout  t he 

pendency——and cont i nuance——of  t he pr ot ect i ve pl acement  under  

ch.  55.   Such advi ce woul d have gi ven t he cour t  val uabl e 

assi st ance i n over seei ng Hel en' s car e wi t h par t i cul ar  

sensi t i v i t y t o her  uni que needs.   Because t he Count y ut i l i zed 

ch.  51,  however ,  t he cour t  was f or ced t o act  wi t hout  t hat  

hel pf ul  assi st ance.    

¶28 Accor di ngl y,  t he GAL r equi r ement  i n Wi s.  St at .  ch.  55,  

and i t s absence f r om ch.  51,  suppor t s our  concl usi on t hat  Hel en 

shoul d r ecei ve car e pur suant  t o ch.  55.  
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3.  REHABI LI TATI ON VERSUS LONG- TERM CARE 

¶29 Fi nal l y,  as we have al r eady st at ed,  t he l egi s l at ur e 

desi gned Wi s.  St at .  ch.  55 t o be used f or  l ong- t er m car e,  see 

§ 55. 08( 1) ( d)  ( st at i ng t hat  one of  t he r equi r ement s f or  

pr ot ect i ve pl acement  i s t hat  " [ t ] he i ndi v i dual  has a di sabi l i t y  

t hat  i s  per manent  or  l i kel y t o be per manent . " ) ,  whi l e ch.  51 i s 

used f or  shor t  t er m t r eat ment  and r ehabi l i t at i on i nt ended t o 

cul mi nat e wi t h r e- i nt egr at i on of  t he commi t t ed i ndi v i dual  i nt o 

soci et y,  see § 51. 20( 1) ( a) 1.  ( st at i ng t hat  t he subj ect  

i ndi v i dual  must  be a pr oper  subj ect  f or  t r eat ment ) .    

¶30 I n or der  t o be a pr oper  subj ect  f or  t r eat ment  pur suant  

t o an i nvol unt ar y commi t ment  under  Wi s.  St at .  ch.  51,  an 

i ndi v i dual  must  be capabl e of  " r ehabi l i t at i on. "   See 

§ 51. 01( 17) .   We concl ude t hat  Hel en i s not  a pr oper  subj ect  f or  

t r eat ment  because whi l e her  Al zhei mer ' s Di sease may be managed,  

she i s medi cal l y i ncapabl e of  r ehabi l i t at i on.  

¶31 I n r eachi ng t hi s concl usi on,  we ar e assi st ed by t wo 

deci s i ons f r om t he Wi sconsi n cour t  of  appeal s.   I n one,  t he 

cour t  deci ded t hat  t he subj ect  i ndi v i dual s coul d not  be 

r ehabi l i t at ed,  see Mi l waukee Cnt y.  Combi ned Cmt y.  Ser vs.  Bd.  v.  

At hans,  107 Wi s.  2d 331,  337,  320 N. W. 2d.  30 ( Ct .  App.  1982) ,  

and i n t he ot her  t hat  t he subj ect  i ndi v i dual  coul d be 

r ehabi l i t at ed,  see C. J.  v.  St at e,  120 Wi s.  2d 355,  354 

N. W. 2d 219 ( Ct .  App.  1984) .   These cases ar e i nst r uct i ve t o our  

anal ysi s of  whet her  Hel en i s a pr oper  subj ect  f or  t r eat ment  

under  Wi s.  St at .  ch.  51,  and whet her  ch.  55 or  51 i s a mor e 

appr opr i at e avenue f or  Hel en' s car e.   As wi t h t he st at ut or y 
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anal ysi s above,  t hi s pr ecedent  conf i r ms t hat  ch.  55 bet t er  

accommodat es Hel en' s needs and t hose of  t he Count y.  

a.  ATHANS 

¶32 I n At hans,  t he cour t  of  appeal s f ound t hat  Theodor a 

At hans,  a chr oni c par anoi d schi zophr eni c,  " was not  a pr oper  

subj ect  f or  t r eat ment  because r ehabi l i t at i on i n her  case was not  

possi bl e. " 12  107 Wi s.  2d at  333.   The physi c i an who exami ned 

At hans,  Dr .  Kennedy,  st at ed t hat  he bel i eved t hat  she coul d be 

t r eat ed,  but  onl y i n t he sense t hat  t r eat ment  i nvol ved l ong- t er m 

st abi l i zat i on,  or  management  of  t he di sease.   Br i ef  f or  

Respondent s at  10,  At hans,  107 Wi s.  2d 331 ( Nos.  81- 1288,  81-

1290) .   However ,  Dr .  Kennedy f ur t her  t est i f i ed t hat  at t empt ed 

t r eat ment  of  her  under l y i ng condi t i on ( or  r ehabi l i t at i on,  as t he 

cour t  v i ewed i t )  woul d " have as much ef f ect  on her  as wat er  on a 

duck' s back. "   I d.  at  10.    

¶33 Ther ef or e,  t he cour t  of  appeal s det er mi ned t hat  At hans 

coul d not  be r ehabi l i t at ed,  because i t  under st ood f r om t he 

t est i mony of  Dr .  Kennedy t hat  At hans " woul d not  change her  

del usi onal  scheme no mat t er  what  t he t r eat ment  at t empt ed,  

i ncl udi ng sedat i on. "   At hans,  107 Wi s.  2d at  333.   As a r esul t ,  

i n t he absence of  any possi bi l i t y  of  r ehabi l i t at i on,  t he cour t  

                                                 
12 The At hans case act ual l y i nvol ved t wo subj ect  

i ndi v i dual s:  At hans,  who suf f er ed f r om chr oni c par anoi d 
schi zophr eni a,  and Haski ns,  who suf f er ed f r om t he compul si ve 
di sor der  of  pyr omani a.   Mi l waukee Cnt y.  Combi ned Cmt y.  Ser vs.  
Bd.  v.  At hans,  107 Wi s.  2d 331,  333- 34,  320 N. W. 2d.  30 ( Ct .  App.  
1982) .   The anal ysi s i n At hans of  t he second i ndi v i dual ,  Ger al d 
Haski ns,  i s  not  r el evant  t o our  di scussi on of  t he case.  
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concl uded t hat  At hans was not  a pr oper  subj ect  f or  t r eat ment .   

See i d.  at  333,  337.  

b.  C. J.  

¶34 Two year s l at er ,  i n C. J. ,  t he cour t  of  appeal s f ound 

t hat  anot her  i ndi v i dual  al so suf f er i ng f r om chr oni c par anoi d 

schi zophr eni a was a pr oper  subj ect  f or  t r eat ment  because,  unl i ke 

wi t h At hans,  r ehabi l i t at i on was possi bl e.   120 Wi s.  2d at  356.   

I n dr awi ng t hi s concl usi on,  t he cour t  of  appeal s r el i ed upon t he 

f act  t hat  t r eat ment  coul d hel p C. J. ,  t he subj ect  i ndi v i dual ,  by 

ef f ect i ng a change i n hi s under l y i ng di sor der .   See i d.  at  362.    

¶35 I n def endi ng i t s concl usi on,  t he cour t  of  appeal s 

di st i ngui shed C. J.  f r om At hans on sever al  bases.   I t  r easoned:  

The exper t s i n At hans t est i f i ed t hat  nei t her  of  t he 
per sons named i n t he pet i t i ons was [ a]  pr oper  subj ect  
f or  t r eat ment .   Fur t her mor e,  t her e was t est i mony i n 
t he case of  t he schi zophr eni c  t hat  her  del usi onal  
scheme woul d not  change no mat t er  what  t r eat ment  was 
t r i ed and t hat  hospi t al i zat i on mi ght  act ual l y be 
har mf ul .   Ther e can be l i t t l e quest i on t hat  t he exper t  
t est i mony i n At hans l ed t o t he t r i al  cour t ' s  f i ndi ng 
t hat  t he t wo i ndi v i dual s,  At hans and Haski ns,  wer e not  
pr oper  subj ect s f or  t r eat ment  because t hese di sor der s 
coul d not  be hel ped i n any way.  

I d.  at  361 ( i nt er nal  c i t at i ons omi t t ed) .   The C. J.  cour t  went  on 

t o j uxt apose t he f act s of  At hans wi t h t he f act s bef or e i t :  

We ar e sat i sf i ed t hat  t he At hans case i nvol ved t wo 
peopl e who mi ght  be hel ped i n t er ms of  maxi mi zi ng 
t hei r  i ndi v i dual  f unct i oni ng and mai nt enance,  even 
t hough t hey coul d not  be hel ped i n cont r ol l i ng or  
i mpr ovi ng t hei r  di sor der s.  I n t hi s case,  we have 
evi dence t hat  C. J.  wi l l  benef i t  f r om t r eat ment  t hat  
wi l l  go beyond cont r ol l i ng hi s act i v i t y——i t  wi l l  go t o 
cont r ol l i ng hi s di sor der  and i t s sympt oms.  As such,  
At hans i s i napposi t e t o t hi s case.  
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I d.  at  362 ( emphasi s added) .   Accor di ngl y,  t he cour t  of  appeal s 

hel d t hat  C. J.  was capabl e of  r ehabi l i t at i on because pr oper  

t r eat ment  had t he pot ent i al  t o " cont r ol [ ]  hi s di sor der . "   I d.  

¶36 I n so hol di ng,  t he cour t  of  appeal s pr ovi ded a usef ul  

and wel l - const r uct ed f act - based t est  f or  det er mi ni ng whet her  a 

subj ect  i ndi v i dual  i s  capabl e of  r ehabi l i t at i on,  and t her ef or e 

t r eat abl e under  Wi s.  St at .  § 51. 01( 17) .   I f  t r eat ment  wi l l  

" maxi mi ze[ e]  t he[ ]  i ndi v i dual  f unct i oni ng and mai nt enance"  of  

t he subj ect ,  but  not  " hel p[ ]  i n cont r ol l i ng or  i mpr ovi ng t hei r  

di sor der [ ] , "  t hen t he subj ect  i ndi v i dual  does not  have 

r ehabi l i t at i ve pot ent i al ,  and i s not  a pr oper  subj ect  f or  

t r eat ment .   C. J. ,  120 Wi s.  2d at  362.   However ,  i f  t r eat ment  

wi l l  " go beyond cont r ol l i ng .  .  .  act i v i t y"  and wi l l  " go t o 

cont r ol l i ng [ t he]  di sor der  and i t s sympt oms, "  t hen t he subj ect  

i ndi v i dual  has r ehabi l i t at i ve pot ent i al ,  and i s a pr oper  subj ect  

f or  t r eat ment .   I d.   We bel i eve t he cour t  of  appeal s '  t est  

accur at el y r ef l ect s t he i nt er est s embodi ed i n chs.  51 and 55,  

and we t her ef or e br i ng i t  t o bear  i n t he case at  bar .   

¶37 Appl y i ng t hat  t est  her e,  we concl ude t hat  whi l e t he 

medi cal  t echni ques empl oyed i n Hel en' s case " maxi mi z[ e]  [ her ]  

.  .  .  f unct i oni ng and mai nt enance, "  as was t he case i n At hans,  

t hose t echni ques ar e unf or t unat el y unl i kel y t o r ehabi l i t at e her .  

Vi ewed i n t hi s l i ght ,  i t  i s  appar ent  t hat  Hel en' s s i t uat i on mor e 

cl osel y mi r r or s At hans'  t han i t  does C. J. ' s.   Thi s i s so 

because,  gi ven t he cur r ent  st at e of  medi cal  sci ence,  Hel en' s 

Al zhei mer ' s Di sease i s i ncur abl e and unt r eat abl e;  t he onl y 

avai l abl e medi cal  r emedy i s mai nt enance——not  t r eat ment ——of  t he 
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di sease as i t  pr ogr esses.   See Ji nny Tavee & Pat r i ck Sweeney,  

The Cl evel and Cl i ni c Foundat i on,  Cur r ent  Cl i ni cal  Medi ci ne 893 

( Wi l l i am D.  Car ey,  ed. ,  2d ed.  2010) .   Because Hel en' s 

Al zhei mer ' s Di sease i s not  t r eat abl e and medi cal  t echni ques can 

onl y " maxi mi z[ e]  t he[ ]  .  .  .  f unct i oni ng and mai nt enance"  of  an 

i ndi v i dual ,  C. J. ,  120 Wi s.  2d at  362,  we concl ude t hat  Hel en 

cannot  be r ehabi l i t at ed wi t hi n t he meani ng of  Wi s.  St at .  ch.  51.   

By t he pl ai n t er ms of  § 51. 01( 17)  ( r equi r i ng t he subj ect  

i ndi v i dual  t o be capabl e of  r ehabi l i t at i on) ,  t her ef or e,  Hel en 

cannot  be car ed f or  pur suant  t o ch.  51.  

¶38 Ther e i s,  t o be sur e,  some evi dence t hat  cer t ai n 

sympt oms ( anxi et y and aggr essi on)  associ at ed wi t h Hel en' s 

Al zhei mer ' s Di sease may be amel i or at ed by psychot r opi c 

medi cat i on.   Never t hel ess,  t hat  f act  does not  al t er  t he r esul t ,  

as t her e i s uncont r over t ed evi dence t hat  Hel en' s under l y i ng 

di sor der ,  Al zhei mer ' s Di sease,  as wel l  as t he vast  maj or i t y of  

i t s  sympt oms,  do not  r espond t o t r eat ment  t echni ques desi gned t o 

br i ng about  r ehabi l i t at i on.   See Ji nny Tavee & Pat r i ck Sweeney,  

The Cl evel and Cl i ni c Foundat i on,  Cur r ent  Cl i ni cal  Medi ci ne 893 

( Wi l l i am D.  Car ey,  ed. ,  2d ed.  2010)  ( st at i ng t hat  t empor ar y 

i mpr ovement s may occur  wi t h medi cat i on,  but  no known cur e f or  

Al zhei mer ' s Di sease cur r ent l y exi st s) .   I n or der  f or  Hel en t o be 

a pr oper  subj ect  f or  t r eat ment ,  t he r ecor d woul d have t o 

r ef l ect ,  as i t  di d i n C. J. ,  " evi dence t hat  [ t he subj ect  

i ndi v i dual ]  wi l l  benef i t  f r om t r eat ment  t hat  wi l l  go beyond 

cont r ol l i ng [ her ]  act i v i t y——i t  wi l l  go t o cont r ol l i ng [ her ]  

di sor der  and i t s sympt oms. "   C. J. ,  120 Wi s.  2d at  362.   I n 
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Hel en' s case,  t he onl y evi dence on t he poi nt  cont ai ned i n t he 

r ecor d i s t he t est i mony of  Dr s.  Chr i st enson and Rawski ,  who 

t est i f i ed t hat  whi l e her  act i v i t y may be managed,  her  di sor der  

cannot  be cont r ol l ed.   Ther ef or e,  C. J.  i s  i napposi t e her e,  and 

Hel en' s condi t i on must  be consi der ed unt r eat abl e and i ncur abl e.   

Accor di ngl y,  Wi s.  St at .  ch.  51,  wi t h i t s r equi r ement  t hat  t he 

i ndi v i dual  be a pr oper  subj ect  f or  t r eat ment ,  i s  i l l - sui t ed t o 

her  s i t uat i on.  

¶39 By cont r ast ,  Wi s.  St at .  ch.  55 cont ai ns no such 

r equi r ement  and t hus i mposes no such bar  on Hel en' s car e.   

I ndeed,  ch.  55 has t he exact  opposi t e obj ect i ve:  l ong- t er m car e 

of  peopl e who wi l l  l i kel y never  be cur ed.   Expl ai ni ng t hat  

obj ect i ve,  t he l egi s l at ur e not ed i n § 55. 08( 1) ( d)  t hat  

i ndi v i dual s i n need of  pr ot ect i ve ser vi ces ar e t hose who have " a 

di sabi l i t y  t hat  i s  per manent  or  l i kel y t o be per manent . "   

Ther ef or e,  because Hel en' s di sabi l i t y  i s  consi st ent  wi t h t hi s 

pur pose,  i n t hat  i t  i s  not  t r eat abl e gi ven t he cur r ent  st at e of  

medi cal  sci ence,  and t her ef or e l i kel y t o be per manent ,  we 

bel i eve t hat  t he pr ocedur es i n ch.  55,  not  ch.  51,  ar e 

appr opr i at e.  

¶40 We do not  addr ess whet her  an i ndi v i dual  who has 

Al zhei mer ' s Di sease as wel l  as a Wi s.  St at .  ch.  51 qual i f y i ng 

i l l ness may be i nvol unt ar i l y  commi t t ed under  ch.  51.   I nst ead,  

l i ke t he cour t  of  appeal s,  we " l eave f or  anot her  day t he 

quest i on of  what  i s pr oper  under  t he l aw when a per son has a 

duel  di agnosi s of  Al zhei mer ' s and a Wi s.  St at .  ch.  51 qual i f y i ng 

i l l ness. "   Hel en E. F. ,  333 Wi s.  2d 740,  ¶34 n. 6.   We t r ust  t he 
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c i r cui t  cour t  j udges of  our  s t at e t o exer ci se t hei r  sound 

di scr et i on i n empl oyi ng t he power s assi gned t o t hem by ch.  51.  

¶41 I n sum,  Wi s.  St at .  ch.  55,  unl i ke ch.  51,  i s bet t er  

sui t ed f or  Hel en' s s i t uat i on because her  Al zhei mer ' s Di sease i s 

not  t r eat abl e.   Because ch.  55 pr ovi des addi t i onal  pr ocesses and 

pr ot ect i ons f or  Hel en,  i t  i s  bet t er  sui t ed t o her  needs and 

t hose of  t he Count y.   Accor di ngl y,  t he c i r cui t  cour t  was i n 

er r or  t o pr oceed under  ch.  51 and t he cour t  of  appeal s was 

cor r ect  t o r ever se and r emand.   We t her ef or e must  af f i r m.  

I V.  CONCLUSI ON 

¶42 We ar e asked t o deci de whet her  Hel en E. F.  ( " Hel en" )  

may be i nvol unt ar i l y  commi t t ed under  Wi s.  St at .  ch.  51.   Af t er  

r evi ewi ng chs.  51 and 55,  we hol d t hat  Hel en i s mor e 

appr opr i at el y t r eat ed under  t he pr ovi s i ons pr ovi ded i n ch.  55 

r at her  t han t hose i n ch.  51.   Because Hel en' s di sabi l i t y  i s  

l i kel y t o be per manent ,  she i s a pr oper  subj ect  f or  pr ot ect i ve 

pl acement  and ser vi ces under  ch.  55,  whi ch al l ows f or  her  car e 

i n a f aci l i t y  mor e nar r owl y t ai l or ed t o her  needs,  and whi ch 

pr ovi des her  necessar y addi t i onal  pr ocess and pr ot ect i ons.   We 

concl ude t hat  Hel en i s not  a pr oper  subj ect  f or  t r eat ment  

because whi l e her  Al zhei mer ' s Di sease may be managed,  she i s not  

medi cal l y capabl e of  r ehabi l i t at i on,  as r equi r ed by t he chapt er .   

For  t hese r easons,  we agr ee wi t h t he cour t  of  appeal s t hat  Hel en 

was i mpr oper l y commi t t ed under  ch.  51 and we t her ef or e af f i r m.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶43 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶44 SHI RLEY S.  ABRAHAMSON,  C. J.    ( concur r i ng) .   I  agr ee 

t hat  Chapt er  55 of  t he Wi sconsi n St at ut es appear s t o pr ovi de t he 

pr oper  pr ocedur al  avenue f or  Hel en E. F.   Chapt er  55 i s gear ed 

t owar d l ong- t er m car e and pr ot ect i on,  whi ch i s sui t abl e f or  

Hel en E. F.   Chapt er  55 al so f eat ur es pr ocedur al  mechani sms 

al l owi ng f or  emer gency det ent i on and i nvol unt ar y admi ni st r at i on 

of  psychot r opi c medi cat i on when ei t her  i s necessar y i n speci f i c  

c i r cumst ances.   See Wi s.  St at .  §§ 55. 12,  55. 14.    

¶45 I  wr i t e separ at el y f or  t wo r easons.   Fi r st ,  I  wr i t e t o 

not e some of  t he di f f i cul t i es i n i nt er pr et i ng Chapt er s 51 and 

55.   Despi t e t he f act  t hat  t he chapt er s ost ensi bl y ser ve 

di f f er ent  pur poses,  t her e i s subst ant i al  over l ap and si mi l ar i t y  

bet ween some aspect s of  t he t wo chapt er s.   I t  i s  a chal l enge,  at  

t i mes,  t o det er mi ne whet her  Chapt er  51,  55,  or  bot h ar e 

avai l abl e i n a par t i cul ar  case.    

¶46 Second,  I  wr i t e t o hi ghl i ght  what  I  see as possi bl e 

i mpl i cat i ons of  t he maj or i t y opi ni on.   A wi de and het er ogeneous 

gr oup of  peopl e i s subj ect  t o Chapt er  51,  55,  or  bot h.   

Thr oughout  t he chapt er s,  t he l egi s l at ur e seemi ngl y at t empt ed t o 

cat egor i ze peopl e,  pr ovi di ng di f f er ent  pr ocedur es f or  di f f er ent  

cat egor i es,  such as peopl e wi t h " degener at i ve br ai n di sor der s, "  

peopl e wi t h " devel opment al  di sabi l i t i es, "  peopl e who ar e 

" ment al l y i l l , "  and peopl e who ar e " dr ug dependent . "   But  t he 

l egi s l at ur e al so consi der s whi ch pr ocedur al  mechani sms ar e t o be 

used based on t he per son' s behavi or ,  whi ch does not  necessar i l y  

hi nge on t he st at ut or y cat egor y i nt o whi ch t he per son f al l s.    
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¶47 A t ensi on exi st s i n t he t ext s of  t he st at ut es ( and t he 

appl i cat i on of  t he st at ut es)  bet ween on t he one hand l umpi ng 

t oget her  al l  peopl e wi t h a cer t ai n condi t i on and on t he ot her  

hand consi der i ng t he sympt oms and conduct  of  t he i ndi v i dual .   

The t ensi on bet ween t he mor e r i gi d cat egor i es of  peopl e wi t h a 

cer t ai n condi t i on and t he mor e f l exi bl e behavi or al  st andar ds i s 

pal pabl e i n t he maj or i t y opi ni on.   Does t hi s opi ni on gover n al l  

Al zhei mer ' s pat i ent s or  onl y Hel en E. F. ? 

¶48 The r equi r ement s f or  i nvol unt ar y commi t ment  under  Wi s.  

St at .  § 51. 20 pr esent  an exampl e of  t he t ensi on and di f f i cul t y 

of  i nt er pr et i ng Chapt er s 51 and 55.   One r equi r ement  i s t hat  t he 

i ndi v i dual  be " ment al l y i l l , "  " dr ug dependent , "  or  

" devel opment al l y di sabl ed. "   Wi s.  St at .  § 51. 20( 1) ( a) 1.   The 

enumer at i on of  speci f i c  cat egor i es suggest s t hat  t he l egi s l at ur e 

i nt ended t o l i mi t  t he r each of  a pr ovi s i on and excl ude cer t ai n 

cat egor i es of  peopl e.   Yet ,  as Di sabi l i t y  Ri ght s Wi sconsi n 

ar gued i n i t s non- par t y br i ef ,  t he st at ut e t hen f ur ni shes a 

def i ni t i on of  ment al  i l l ness f or  t he pur poses of  i nvol unt ar y  

commi t ment  t hat  " i s so br oad i t  can' t  be sai d t o cat egor i cal l y 

r ul e out  much of  anyt hi ng. " 1   

                                                 
1 See Wi s.  St at .  § 51. 01( 13) ( b)  ( " ' Ment al  i l l ness' ,  f or  

pur poses of  i nvol unt ar y commi t ment ,  means a subst ant i al  di sor der  
of  t hought ,  mood,  per cept i on,  or i ent at i on,  or  memor y whi ch 
gr ossl y i mpai r s j udgment ,  behavi or ,  capaci t y t o r ecogni ze 
r eal i t y,  or  abi l i t y  t o meet  t he or di nar y demands of  l i f e,  but  
does not  i ncl ude al cohol i sm. " ) .    

See al so Wi s.  St at .  § 55. 01( 4m)  ( " ' Ment al  i l l ness'  means 
ment al  di sease t o t he ext ent  t hat  an af f l i c t ed per son r equi r es 
car e,  t r eat ment  or  cust ody f or  hi s or  her  own wel f ar e or  t he 
wel f ar e of  ot her s or  of  t he communi t y. " ) .  
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¶49 Anot her  r equi r ement  f or  i nvol unt ar y commi t ment  under  

Wi s.  St at .  § 51. 20 i s t hat  t he i ndi v i dual  be " a pr oper  subj ect  

f or  t r eat ment , "  Wi s.  St at .  § 51. 20( 1) ( a) 1. ,  whi ch i s def i ned t o 

mean t hat  " r ehabi l i t at i on"  must  be possi bl e f or  t he i ndi v i dual .   

See Wi s.  St at .  § 51. 01( 17) .    

¶50 The t wo cases di scussed by t he maj or i t y opi ni on,  

At hans and C. J. ,  ar e i l l ust r at i ve of  t he mal l eabi l i t y  of  t he 

st at ut or y def i ni t i on of  t r eat ment  and t he t ensi on i nher ent  i n 

t he st at ut es bet ween a def i ned cat egor y or  condi t i on and an 

i ndi v i dual ' s behavi or . 2   

¶51 The i ndi v i dual s  i n t he t wo cases suf f er ed f r om t he 

same condi t i on——chr oni c par anoi d schi zophr eni a——yet  t he t wo 

cour t s r eached opposi t e r esul t s on t he possi bi l i t y  of  

" r ehabi l i t at i on. "   The r esul t s appear  dr i ven by t he wor ds chosen 

by exper t  medi cal  wi t nesses descr i bi ng t he i mpact  var i ous 

medi cat i ons woul d have on t he i ndi v i dual .    

¶52 The cour t  of  appeal s i n At hans concl uded t hat  t he 

i ndi v i dual  coul d not  be r ehabi l i t at ed;  t he cour t  of  appeal s i n 

C. J.  det er mi ned t hat  r ehabi l i t at i on was possi bl e f or  t he 

i ndi v i dual  i nvol ved.   The cour t  of  appeal s i n C. J.  saw a c l ear  

di st i nct i on bet ween ( a)  a pr ogr am capabl e of  

" maxi mi zi ng .  .  .  i ndi v i dual  f unct i oni ng and 

mai nt enance .  .  .  [ and]  cont r ol l i ng .  .  .  act i v i t y"  ( as 

descr i bed f or  t he i ndi v i dual  i n At hans) ;  and ( b)  a pr ogr am 

                                                 
2 See maj or i t y op. ,  ¶¶32- 36 ( di scussi ng Mi l waukee Count y 

Combi ned Cmt y.  Ser vs.  Bd.  v.  At hans,  107 Wi s.  2d 331,  320 
N. W. 2d 30 ( Ct .  App.  1982) ,  and C. J.  v.  St at e,  120 Wi s.  2d 355,  
354 N. W. 2d 219 ( Ct .  App.  1983) ) .   
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capabl e of  " cont r ol l i ng [ a]  di sor der  and i t s  sympt oms"  ( as 

descr i bed f or  t he i ndi v i dual  i n C. J. ) . 3  I n t he cour t  of  appeal s 

opi ni on,  t he f or mer  di d not  const i t ut e r ehabi l i t at i on,  and t he 

l at t er  di d.   The l i ne bet ween t he t wo does not  seem so br i ght  

and cl ear  t o me.   The di f f er ence may ver y wel l  l i e i n t he 

exper t s '  f r ami ng of  t he ef f ect s of  a t r eat ment  pr ogr am.  

¶53 These ar e j ust  exampl es of  t he i nt er pr et i ve 

di f f i cul t i es t hat  ar i se i n det er mi ni ng whet her  a per son i s 

subj ect  t o Chapt er  51,  55,  or  bot h.   

¶54 Today' s maj or i t y opi ni on pr ovi des a pot ent i al l y  

power f ul  t ool  f or  an i ndi v i dual  seeki ng t o avoi d i nvol unt ar y 

commi t ment  under  Chapt er  51.   The br oadest  r eadi ng of  t he 

opi ni on woul d be t hat  any per son wi t h an " i ncur abl e"  condi t i on 

may not  be i nvol unt ar i l y  commi t t ed under  Wi s.  St at .  § 51. 20.   

See maj or i t y op. ,  ¶37.   I ndi v i dual s wi t h condi t i ons t hat  mi ght  

ot her wi se appear  t o qual i f y f or  i nvol unt ar y commi t ment  under  t he 

cat egor y " devel opment al  di sabi l i t y" 4 may now ar gue t hat  t hey ar e 

not  pr oper  subj ect s f or  " t r eat ment "  because t hei r  condi t i on i s  

i ncur abl e.    

¶55 Al t hough I  agr ee wi t h t he r esul t  r eached i n t he 

maj or i t y opi ni on,  I  am concer ned t hat  t he opi ni on may have 

                                                 
3 C. J. ,  120 Wi s.  2d at  362.   

4 See Wi s.  St at .  § 51. 20( 1) ( a) 1.  ( est abl i shi ng t hat  a per son 
wi t h a devel opment al  di sabi l i t y  i s  pot ent i al l y  subj ect  t o 
i nvol unt ar y commi t ment ) .   See al so Wi s.  St at .  § 51. 01( 5) ( a)  
( def i ni ng " devel opment al  di sabi l i t y"  t o i ncl ude di sabi l i t i es 
such as cer ebr al  pal sy,  epi l epsy,  aut i sm,  Pr ader - Wi l l i  syndr ome,  
and ment al  r et ar dat i on) ;  Wi s.  St at .  § 51. 01( 5) ( b)  ( def i ni ng 
" devel opment al  di sabi l i t y  f or  pur poses of  i nvol unt ar y 
commi t ment "  t o excl ude cer ebr al  pal sy and epi l epsy) .   
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br oad,  unf or eseen i mpl i cat i ons f or  many peopl e who f al l  wi t hi n 

t he scope of  Chapt er s 51 and 55 and f or  l ocal  gover nment s. 5  

¶56 Because of  t he di f f i cul t i es t hat  ar i se i n det er mi ni ng 

whet her  a per son wi t h a cer t ai n condi t i on or  a cer t ai n behavi or s 

may be subj ect  t o Chapt er  51,  55,  or  bot h,  I  suggest  i t  may be 

t i me f or  t he l egi s l at ur e t o r eassess t he goal s and i nt ended 

scope of  t he t wo chapt er s.   See Wi s.  St at .  §§ 13. 83( 1) ( c) 1. ,  

13. 92( 2) ( j ) . 6 

¶57 For  t he r easons set  f or t h,  I  wr i t e separ at el y.  

¶58 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s opi ni on.  

 
 

                                                 
5 The cour t  r ecei ved f i ve non- par t y br i ef s i n t hi s case,  

whi ch suggest s t hat  t he case may have par t i cul ar l y br oad i mpact .   
I n f avor  of  Hel en E. F. ' s posi t i on,  we r ecei ved br i ef s f r om 
Di sabi l i t y  Ri ght s Wi sconsi n,  t he El der  Law Sect i on of  t he St at e 
Bar  of  Wi sconsi n and t he Wi sconsi n Chapt er  of  t he Nat i onal  
Academy of  El der  Law At t or neys,  and t he Coal i t i on of  Wi sconsi n 
Agi ng Gr oups and Al zhei mer ' s Associ at i on of  Sout heast er n 
Wi sconsi n.   I n f avor  of  t he Count y,  we r ecei ved br i ef s f r om t he 
Wi sconsi n Count i es Associ at i on and t he Wi sconsi n Associ at i on of  
Count y Cor por at i on Counsel s.   

6 The Joi nt  Legi sl at i ve Counci l  has est abl i shed a Speci al  
Commi t t ee on Legal  I nt er vent i ons f or  Per sons wi t h Al zhei mer ' s 
Di sease and Rel at ed Dement i as.   " The Speci al  Commi t t ee i s 
di r ect ed t o r evi ew and devel op l egi s l at i on t o c l ar i f y t he 
st at ut es r egar di ng guar di anshi p,  pr ot ect i ve pl acement ,  
i nvol unt ar y commi t ment ,  and i nvol unt ar y t r eat ment  as t hey appl y  
t o vul ner abl e adul t s wi t h a dement i a di agnosi s who may or  may 
not  have a co- occur r i ng psychi at r i c di agnosi s. "   Summar y of  
Apr i l  24,  2012 Joi nt  Legi s l at i ve Counci l  Mai l  Bal l ot ,  avai l abl e 
at  
ht t p: / / l egi s. wi sconsi n. gov/ l c/ commi t t ees/ j oi nt counci l / f i l es/ 2012
/ apr i l 24_summar y_j l c_web. pdf  ( l ast  v i s i t ed May 14,  2012) .  
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