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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s case concer ns a Br own 

Count y Ci r cui t  Cour t ' s  or der  t o t r ansf er  t o a t r i bal  cour t  a 

c i v i l  sui t  t hat  was br ought  agai nst  a t r i bal l y owned ent i t y by a 

nonmember  of  t he t r i be. 1  The quest i on bef or e us i s whet her  t he  

                                                 
1 The cour t  of  appeal s af f i r med t he or der .   Kr oner  v.  Onei da 

Seven Gener at i ons Cor p. ,  No.  2010AP2533,  unpubl i shed sl i p op.  
( Wi s.  Ct .  App.  June 1,  2011) .  
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c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

t r ansf er r ed t he act i on t o t r i bal  cour t . 2   

¶2 John Kr oner ,  who i s not  a member  of  t he Onei da Tr i be 

of  I ndi ans,  had ser ved as chi ef  execut i ve of f i cer  of  Onei da 

Seven Gener at i ons Cor por at i on ( Seven Gener at i ons) ,  a t r i bal l y 

owned r eal  est at e and hol di ng company,  f or  appr oxi mat el y seven 

year s bef or e he was t er mi nat ed f r om hi s posi t i on i n 2008.   He 

sued Seven Gener at i ons i n c i r cui t  cour t ,  c l ai mi ng wr ongf ul  

di schar ge and br each of  cont r act .   The or der  t o t r ansf er  t hat  we 

r evi ew her e was i ssued by t he Br own Count y Ci r cui t  Cour t ,  t he 

Honor abl e Donal d R.  Zui dmul der  pr esi di ng,  and deal s wi t h t he 

t hr eshol d quest i ons r egar di ng whi ch cour t  shoul d hear  t he case;  

i t  does not  addr ess t he mer i t s of  Kr oner ' s c l ai ms.     

¶3 To det er mi ne whet her  t he c i r cui t  cour t ' s  gr ant i ng of  

t he mot i on t o t r ansf er  was an er r oneous exer ci se of  di scr et i on,  

                                                 
2 Al l  seven j ust i ces agr ee t o a r ever sal  of  t he cour t  of  

appeal s and t he ci r cui t  cour t  and agr ee t hat  t hi s mat t er  shoul d 
be r emanded t o t he c i r cui t  cour t .                       

Though t hei r  r at i onal es di f f er ,  f our  j ust i ces,  Just i ces 
Pr osser ,  Roggensack,  Zi egl er ,  and Gabl eman,  do not ,  upon r emand,  
per mi t  t r ansf er  of  t hi s case t o t he Onei da Tr i bal  Cour t ,  but  
r equi r e t he c i r cui t  cour t  t o pr oceed on t he mer i t s of  t he 
pendi ng l awsui t .  Just i ce Pr osser  has concl uded t hat  Wi s.  St at .  
§ 801. 54 shoul d not  be gi ven r et r oact i ve ef f ect .    

Thr ee j ust i ces,  Chi ef  Just i ce Abr ahamson and Just i ces 
Br adl ey and Cr ooks,  woul d r emand t hi s mat t er  t o t he c i r cui t  
cour t  and di r ect  t hat  t he c i r cui t  cour t  consi der  t he i ssue of  
t r ansf er ,  appl y i ng t he § 801. 54 f act or s,  r esol v i ng quest i ons i n 
r egar d t o concur r ent  j ur i sdi ct i on of  t he c i r cui t  cour t  and t he 
t r i bal  cour t ,  and al so r esol v i ng t he r et r oact i v i t y quest i ons i n 
t hi s case sur r oundi ng appl i cat i on of  t he r ul e.  
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we must  det er mi ne i f  t he c i r cui t  cour t  made " an er r or  of  l aw"  or  

" negl ect [ ed]  t o base i t s deci s i on upon t he f act s of  t he r ecor d. "   

Ash Par k,  LLC v.  Al exander  & Bi shop,  Lt d. ,  2010 WI  44,  ¶32,  324 

Wi s.  2d 703,  783 N. W. 2d 294.   Wher e a mul t i - f act or  t est  i s 

r equi r ed,  a cour t  " appl i e[ s]  an i ncompl et e,  and t hus i ncor r ect ,  

st andar d of  l aw"  i f  i t  consi der s onl y one r equi r ed f act or  and 

" negl ect [ s]  t o addr ess any of  t he ot her  st at ut or y f act or s. "   

LeMer e v.  LeMer e,  2003 WI  67,  ¶22,  262 Wi s.  2d 426,  663 N. W. 2d 

789.   Fai l ur e t o appl y " t he pr oper  st at ut or y r i gor "  const i t ut es 

er r or .   I d.  at  ¶25.       

¶4 We acknowl edge t hat  t he c i r cui t  cour t  f aced di f f i cul t  

i ssues wi t hout  t he benef i t  of  any appel l at e deci s i ons pr ovi di ng 

gui dance concer ni ng t he i nt er pr et at i on and appl i cat i on of  Wi s.  

St at .  § 801. 54 ( 2009- 10) 3,  whi ch " aut hor i zes t he c i r cui t  cour t ,  

i n i t s di scr et i on,  t o t r ansf er  [ an]  act i on t o t he t r i bal  cour t "  

and set s f or t h t he condi t i ons f or  doi ng so.   Revi ewi ng t hi s case 

pr esent s an oppor t uni t y t o set  f or t h t he anal ysi s and t he 

gover ni ng l egal  pr i nci pl es t hat  we hope wi l l  be usef ul  t o a 

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2009- 10 ver si on unl ess ot her wi se i ndi cat ed.  
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c i r cui t  cour t  t hat  i s  consi der i ng a mot i on f or  di scr et i onar y 

t r ansf er  under  t he st at ut e. 4  The st at ut e st at es,  i n par t :  

Di scr et i onar y t r ansf er .  When a ci v i l  act i on i s br ought  
i n t he c i r cui t  cour t  of  any count y of  t hi s st at e,  and 
when,  under  t he l aws of  t he Uni t ed St at es,  a t r i bal  
cour t  has concur r ent  j ur i sdi ct i on of  t he mat t er  i n 
cont r over sy,  t he c i r cui t  cour t  may,  on i t s own mot i on 
or  t he mot i on of  any par t y and af t er  not i ce and 

                                                 
4 Wi sconsi n St at  § 801. 54 st at es,  " The ci r cui t  cour t  must  

f i r st  make a t hr eshol d det er mi nat i on t hat  concur r ent  
j ur i sdi ct i on exi st s. "   Just i ces Roggensack,  Zi egl er  and Gabl eman 
woul d have ci r cui t  cour t s make t he t hr eshol d det er mi nat i on t hat  
t r ansf er  t o a t r i bal  cour t  wi l l  not  " abr i dge,  enl ar ge or  modi f y 
t he subst ant i ve r i ght s of  l i t i gant s. "   Just i ce Roggensack' s 
concur r ence,  ¶¶70,  109.   That  det er mi nat i on was made i n 2008 by 
t he Wi sconsi n Supr eme Cour t  when i t  passed Wi s.  St at .  § 801. 54 
pur suant  t o Wi s.  St at .  § 751. 12( 1) ,  whi ch pr ovi des t hat  cour t -
pr omul gat ed " r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant . "   By v i r t ue of  t he f act  t hat  
a maj or i t y of  t hi s cour t  cr eat ed t he r ul e,  we set t l ed t hat  
quest i on.   ( For  a di scussi on of  t he st at ut e pr ecedi ng Wi s.  St at .  
§ 751. 12,  see I n r e Const i t ut i onal i t y of  Sect i on 251. 18,  Wi s.  
St at ut es,  204 Wi s.  501,  236 N. W.  717 ( 1931) ) .    

I n ef f ect ,  t hi s  cour t  r eaf f i r med t hat  det er mi nat i on i n 2009 
and 2010.   I n 2009,  we gr ant ed t he r equest  of  t he Wi sconsi n 
Depar t ment  of  Chi l dr en and Fami l i es " t o cr eat e a nar r ow 
except i on t o t he r ul e t o f aci l i t at e t r ansf er  of  post - j udgment  
chi l d suppor t  cases t o t r i bes under  cer t ai n c i r cumst ances. "   S.  
Ct .  Or der  07- 11A,  2009 WI  63,  316 Wi s.  2d x i i i  ( i ssued Jul y 1,  
2009,  ef f .  Jan.  1,  2010) .   I n 2010,  we r evi ewed t he r ul e and 
" t he maj or i t y of  t he cour t  concur r ed t hat  t he r ul e was oper at i ng 
as expect ed and t hat  no act i on was r equi r ed. "   S.  Ct .  Or der  07-
11B,  2011 WI  53,  334 Wi s.  2d xv ( i ssued Jul y 1,  2011,  ef f .  Jan.  
1,  2012) .   I t  i s  not  appr opr i at e t o r equi r e a c i r cui t  cour t  t o 
r eexami ne a quest i on t hat  t hi s cour t  r esol ved i n 2008,  2009 and 
2010.  

Of  cour se,  as we r ecogni zed i n publ i shi ng but  not  adopt i ng 
t he comment  t o Wi s.  St at .  § 801. 54,  " t he c i r cui t  cour t  shal l  
gi ve par t i cul ar  wei ght  t o t he const i t ut i onal  r i ght s of  t he 
l i t i gant s and t hei r  r i ght s t o asser t  al l  avai l abl e c l ai ms and 
def enses. "   Supr eme Cour t  Not e,  2008,  Wi s.  St at .  § 801. 54.         
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hear i ng on t he r ecor d on t he i ssue of  t he t r ansf er ,  
cause such act i on t o be t r ansf er r ed t o t he t r i bal  
cour t .  The ci r cui t  cour t  must  f i r st  make a t hr eshol d 
det er mi nat i on t hat  concur r ent  j ur i sdi ct i on exi st s.   

The st at ut e t hus r equi r es a " t hr eshol d det er mi nat i on"  by t he 

c i r cui t  cour t .   I t  t hen pr ovi des t hat  " i n t he exer ci se of  i t s 

di scr et i on t he c i r cui t  cour t  shal l  consi der  al l  r el evant  f act or s  

 .  .  .  . "   I t  st at es t hat  t he f act or s a cour t  shal l  consi der  

i ncl ude but  ar e " not  l i mi t ed t o"  a ser i es of  f act s,  such as t he 

t r i bal  member shi p st at us of  t he par t i es,  t he t i mi ng of  t he 

mot i on t o t r ansf er ,  and t he cour t  i n whi ch t he act i on can be 

deci ded most  expedi t i ousl y.   Wi s.  St at .  §801. 54( 2) .   The r ecor d 

i n t hi s case does not  show t hat  t he c i r cui t  cour t  made t he 

necessar y t hr eshol d det er mi nat i on and consi der ed " al l  r el evant  

f act or s"  as r equi r ed.   The ci r cui t  cour t  pr oceeded t o t he second 

st ep wi t hout  ar t i cul at i ng a basi s f or  concur r ent  j ur i sdi ct i on.   

I t  t hen f ocused on one of  t he f act or s l i s t ed i n t he st at ut e——t he 

f act or  r el at ed t o " [ w] het her  i ssues i n t he act i on r equi r e 

i nt er pr et at i on of  t he t r i be' s l aws,  i ncl udi ng t he t r i be' s 

const i t ut i on,  st at ut es,  byl aws,  or di nances,  r esol ut i ons,  or  case 

l aw" ——wi t hout  addr essi ng t he ot her  r el evant  f act or s.   

¶5 Wher e a cour t  has not  c l ear l y di scussed on t he r ecor d 

t he basi s f or  a f i ndi ng of  concur r ent  j ur i sdi ct i on and al so t he 

st at ut or y f act or s i t  i s  r equi r ed t o consi der ,  t he r ecor d cannot  

be deemed adequat e t o suppor t  a deci s i on t o af f i r m.   Because t he 

f act s and t he appl i cabl e l aw wer e not  f ul l y  st at ed and 

consi der ed t oget her  i n maki ng bot h t he det er mi nat i ons t hat  t he 

st at ut e r equi r es,  t he or der  t o t r ansf er  was an er r oneous 
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exer ci se of  t he c i r cui t  cour t ' s  di scr et i on.    We t her ef or e 

r ever se t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  

r econsi der at i on i n l i ght  of  t hi s opi ni on.   A cour t  t hat  i s  

consi der i ng t r ansf er r i ng a case t o a t r i bal  cour t  under  t he 

t r i bal  t r ansf er  st at ut e must  conduct  a t wo- par t  anal ysi s.   I t  

must  make a c l ear  r ecor d of  i t s  f i ndi ngs and concl usi ons 

r egar di ng concur r ent  j ur i sdi ct i on,  as wel l  as an anal ysi s of  al l  

of  t he r ul e' s r el evant  f act or s on t he f act s pr esent ed.    

¶6 I n t hi s case,  t he cour t  must  al so make a r ecor d of  i t s  

r easoni ng and concl usi on concer ni ng t he separ at e quest i on of  t he 

appl i cabi l i t y  of  Wi s.  St at .  § 801. 54 t o t hi s case.   That  

r equi r es appl y i ng t he pr i nci pl es set  f or t h i n Tr i ni t y Pet r ol eum,  

I nc.  v.  Scot t  Oi l ,  I nc. ,  2007 WI  88,  ¶40,  302 Wi s.  2d 299,  735 

N. W. 2d 1.   Thi s cour t  hel d t hat  t he gener al  r ul e concer ni ng 

r et r oact i ve appl i cabi l i t y  of  pr ocedur al  r ul es adopt ed by t he 

cour t  had cer t ai n except i ons.  The par t i es her e wer e or der ed by 

t hi s cour t  t o addr ess t hat  quest i on when t he pet i t i on f or  r evi ew 

was gr ant ed,  i n l i ght  of  t he f act  t hat  t he case was pendi ng at  

t he t i me Wi s.  St at .  § 801. 54 became ef f ect i ve. 5  Tr i ni t y 

Pet r ol eum st at es t hat  t he or di nar y r ul e of  r et r oact i v i t y f or  

pr ocedur al  st at ut es such as Wi s.  St at .  § 801. 54 does not  appl y 

i f  t he r ul e i n quest i on " di mi ni shes a cont r act ,  di st ur bs vest ed 

r i ght s,  or  i mposes an unr easonabl e bur den on t he par t y char ged 

                                                 
5 Wi s.  St at .  § 801. 54 became ef f ect i ve on Januar y 1,  2009.   

S.  Ct .  Or der  07- 11,  2008 WI  114,  307 Wi s.  2d xvi i ,  xxi  ( i ssued 
Jul y 31,  2008,  ef f .  Jan.  1,  2009) .   Kr oner  had f i l ed hi s c l ai m 
i n c i r cui t  cour t  i n t hi s case i n t he f al l  of  2008.   The mot i on 
t o t r ansf er  was gr ant ed on Sept ember  9,  2010.  
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wi t h compl yi ng wi t h t he new r ul e' s r equi r ement s. "  I d. ,  ¶7.   

Because t her e may be addi t i onal  f act s t o be devel oped bef or e t he 

c i r cui t  cour t  t hat  woul d be r el evant  t o det er mi ni ng i f  t he 

except i on t o r et r oact i v i t y appl i es,  t he par t i es and t he cour t  

shoul d addr ess t hat  i ssue on r emand.     

¶7 Upon r emand t he ci r cui t  cour t  may r each t he same 

concl usi on concer ni ng t r ansf er ,  but  onl y af t er  a t hor ough 

pr ocess has been f ol l owed by t he c i r cui t  cour t .   A r evi ewi ng 

cour t  wi l l  t hen be i n a bet t er  posi t i on t o eval uat e any appeal  

ar i s i ng f r om a t r ansf er  because t he r ecor d bef or e i t  wi l l  

necessar i l y  cont ai n an expl i c i t  det er mi nat i on concer ni ng 

concur r ent  j ur i sdi ct i on,  anal ysi s of  al l  r el evant  f act or s,  and 

t he ci r cui t  cour t ' s  hol di ng on r et r oact i ve appl i cat i on.     

I .  BACKGROUND 

A.  St andar d of  r evi ew 

¶8 A deci s i on t o t r ansf er  an act i on t o t r i bal  cour t  

pur suant  t o Wi s.  St at .  § 801. 54,  t i t l ed " Di scr et i onar y t r ansf er  

of  c i v i l  act i ons t o t r i bal  cour t , "  l i es i n t he c i r cui t  cour t ' s  

sound di scr et i on.   " A r evi ewi ng cour t  wi l l  af f i r m t he ci r cui t  

cour t ' s  exer ci se of  di scr et i on unl ess i t  was er r oneous.  The 

ci r cui t  cour t  er r oneousl y exer ci ses i t s di scr et i on i f  i t  makes 

an er r or  of  l aw or  negl ect s t o base i t s deci s i on upon t he f act s 

of  t he r ecor d. "   Ash Par k,  324 Wi s.  2d 703,  ¶32.   We have made 

t he f ol l owi ng st at ement s about  t he k i nd of  di scr et i onar y r ul i ngs 

we wi l l  uphol d:   " Thi s cour t  wi l l  uphol d t he c i r cui t  cour t ' s  

or der  i f  t he c i r cui t  cour t  appl i es a pr oper  st andar d of  l aw,  

exami nes t he r el evant  f act s,  and r eaches a concl usi on t hat  a 
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r easonabl e cour t  coul d r each,  demonst r at i ng a r at i onal  pr ocess. "   

Lucket t  v.  Bodner ,  2009 WI  68,  ¶31,  318 Wi s.  2d 423,  769 N. W. 2d 

504.   " [ A]  di scr et i onar y det er mi nat i on must  be t he pr oduct  of  a 

r at i onal  ment al  pr ocess by whi ch t he f act s of  r ecor d and l aw 

r el i ed upon ar e st at ed and ar e consi der ed t oget her  f or  t he 

pur pose of  achi evi ng a r easoned and r easonabl e det er mi nat i on. "   

Ki ng v.  Ki ng,  224 Wi s.  2d 235,  248,  590 N. W. 2d 480 ( 1999) .  

B.  Fact s and pr ocedur al  hi st or y 

¶9 John Kr oner  was t er mi nat ed f r om hi s j ob as chi ef  

execut i ve of f i cer  of  Seven Gener at i ons,  a t r i bal l y char t er ed 

cor por at e ent i t y  t hat  i s  cont r ol l ed by t he Onei da Busi ness 

Commi t t ee on behal f  of  t he Onei da Tr i be of  I ndi ans.    Af t er  hi s 

t er mi nat i on,  he br ought  t hi s sui t .   The f i r st  of  Kr oner ' s c l ai ms 

i s t hat  hi s t er mi nat i on f r om hi s j ob wi t hout  cause was a br each 

of  cont r act .   Kr oner ' s second cl ai m i s f or  wr ongf ul  di schar ge i n 

v i ol at i on of  Wi sconsi n publ i c pol i cy.   Bot h par t i es suppor t  

t hei r  r espect i ve posi t i ons wi t h r ef er ence t o t r i bal  document s.   

Kr oner  al l eged t hat  hi s t er mi nat i on wi t hout  cause vi ol at ed Seven 

Gener at i ons'  st at ed pol i c i es and pr ocedur es,  whi ch Kr oner  ar gued 

const i t ut ed an empl oyment  cont r act .   Kr oner  ar gued t hat  t he 

Onei da Per sonnel  Pol i cy and Pr ocedur e book ( al so cal l ed t he 

" OPPP"  or  t he " Bl ue Book" )  as wel l  as t he By- l aws of  Seven 

Gener at i ons,  bot h " i ndi cat e cause i s r equi r ed f or  a wor ker  t o be 

di schar ged. "   Seven Gener at i ons'  posi t i on was t hat  a di f f er ent  

document ,  t he Onei da Seven Gener at i ons Cor por at i on Empl oyee 

Gui del i nes,  i s  t he document  gover ni ng t he t er ms of  Kr oner ' s 
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empl oyment ,  and i t  ar gues t hat  t hi s document  shows t hat  Kr oner ' s 

empl oyment  was at - wi l l  and coul d be t er mi nat ed wi t hout  cause.    

¶10 On Oct ober  1,  2008,  Seven Gener at i ons moved t o di smi ss 

f or  f ai l ur e t o st at e a c l ai m,  ar gui ng t hat  t he Bl ue Book di d not  

appl y t o Kr oner ,  and t hat  he was an at - wi l l  empl oyee.   Af t er  a 

hear i ng on t he mot i on t o di smi ss,  t he c i r cui t  cour t  suggest ed 

t hat  t he par t i es ask t he Onei da Tr i bal  Judi c i al  Syst em t o accept  

t r ansf er  of  t he case.   I n r esponse,  t he Onei da t r i bal  cour t  sent  

a l et t er ,  at  t he c i r cui t  cour t ' s  suggest i on,  on Apr i l  29,  2009,  

st at i ng t hat  i t  woul d accept  j ur i sdi ct i on,  but  t hat  i t  woul d 

pr ef er  t hat  t he case be f or mal l y t r ansf er r ed under  Wi s.  St at .  

§ 801. 54.   Seven Gener at i ons f i l ed a mot i on t o t r ansf er  pur suant  

t o Wi s.  St at .  § 801. 54 on August  9,  2010.  

¶11 At  t he hear i ng on t he mot i on t o t r ansf er  on August  31,  

2010,  t he c i r cui t  cour t  gr ant ed Seven Gener at i ons'  mot i on t o 

t r ansf er  t he case t o t he Onei da t r i bal  cour t .   I n or der i ng t he 

t r ansf er ,  t he c i r cui t  cour t  r ej ect ed Kr oner ' s ar gument  at  t he 

mot i on hear i ng t hat  t he f i r st  r equi r ement  of  t he t r ansf er  

st at ut e was not  met  because t he t r i bal  cour t  di d not  have 

concur r ent  j ur i sdi ct i on.   I t  can be i nf er r ed f r om t he ci r cui t  

cour t ' s  r esponse t o Kr oner ' s counsel  at  t he hear i ng t hat  t he 

c i r cui t  cour t  concl uded t hat  Kr oner  had essent i al l y  acqui esced 

t o t he t r i be' s j ur i sdi ct i on:   " [ T] he pl ai nt i f f  chose t o become 

empl oyed by a whol l y owned cor por at i on of  t he Onei da Nat i on.   He 

f ul l y knew t hat  i t  was a cor por at i on i ncor por at ed by t he Onei da 

Nat i on. "  Mot .  Hr g.  Tr .  6,  Aug.  31,  2010.   The ci r cui t  cour t ' s  

anal ysi s f ocused on t he document s r el i ed on i n suppor t  of  
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Kr oner ' s c l ai ms.   The ci r cui t  cour t  concl uded t hat  based on t he 

nat ur e of  Kr oner ' s c l ai ms and t he si gni f i cance gi ven t o an 

empl oyee manual  cr eat ed by t he t r i be,  hi s c l ai ms woul d be bet t er  

r esol ved by t he t r i be.   The ci r cui t  cour t  al so not ed t hat  t he 

case was wel l  devel oped and woul d be r esol ved mor e expedi t i ousl y 

i n t r i bal  cour t .   The cour t  di d not  expl i c i t l y  s t at e and addr ess 

al l  of  t he r el evant  f act or s i n t he st at ut e,  al t hough i t  t ouched 

on some of  t hose f act or s i n i t s st at ement s on t he r ecor d.   The 

cour t  made t he f ol l owi ng st at ement s at  t he hear i ng expl ai ni ng 

i t s concl usi on t hat  t he t r i bal  cour t  was bet t er  equi pped t o 

r esol ve t he case expedi t i ousl y,  and made cl ear  t hat  t he r ul i ng 

was i nt ended t o gi ve t he pl ai nt i f f  a f or um wher e hi s c l ai ms 

woul d be adj udi cat ed by t hose who knew t he hi st or y and cont ext  

of  t he gover ni ng document s:  

-  " [ B] ecause par t  of  what  t he pl ai nt i f f  was asser t i ng 
was t hat  t her e wer e t r i bal  document s wi t hi n t he Onei da 
Nat i on t hat  wer e mat er i al  t o hi s c l i ent ' s c l ai m,  i t  
was t he cour t ' s  v i ew on t hat  ar gument  par t l y t hat  t hi s 
mat t er  shoul d pr oper l y be hear d by t he Onei da Tr i bal  
Cour t  assumi ng t hey woul d hear  j ur i sdi ct i on because 
t hey woul d be i n a bet t er  posi t i on t o i nt er pr et  t hose 
document s,  and hopef ul l y t he par t i es woul d be bet t er  
abl e t o det er mi ne what  has been t he past  
i nt er pr et at i on of  t hose document s by t he t r i bal  cour t ,  
and t her ef or e make ar gument s t o t he t r i bal  cour t  wi t h 
r egar d t o consi st ency. "   

-  " [ T] he pl ai nt i f f  chose t o become empl oyed by a whol l y 
owned cor por at i on of  t he Onei da Nat i on.  .  .  .  [ and]  he 
i nvokes al l  t he doct r i nes of  t he Onei da Nat i on as a 
basi s upon whi ch he woul d ask t hi s cour t  t o f i nd i n 
hi s f avor . "    

-  " I  am wel l  sat i sf i ed t hat  t he pl ai nt i f f  hi msel f  by t he 
manner  i n whi ch he has pl ed t hi s case and t he i ssues 
t hat  he has engaged pr ovi de t hi s  cour t  wi t h mor e t han 
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adequat e basi s t o concl ude t hat  t he pr oper  f or um i s 
t he Onei da Tr i bal  Cour t  because t he pl ai nt i f f  hi msel f  
desi r es t o have i nt er pr et ed r i ght s and r ul es and 
r egul at i ons of  t he Onei da Nat i on. "    

-  " I  t ook t i me t oday t o t hor oughl y go t hr ough t he f i l e 
and t o r ef r esh my memor y wi t h r egar d t o t he ar gument s 
t hat  I ' ve hear d. "   

-  " [ T] he cr i t i cal  i ssue t hat  I  emphasi ze on my r ecor d,  
and t hat  i s t he ar gument s of  t he pl ai nt i f f  and t he 
pl eadi ngs of  t he pl ai nt i f f  al l  r equi r e t hi s cour t  t o 
i nt er pr et  Onei da Nat i on r ul es,  document s,  l egi s l at i on,  
t r i bal  pol i c i es,  al l  of  t hose i t ems. "    

-  " [ The t r i bal  cour t  i s ]  f ar  bet t er  equi pped t o l i s t en 
t o and t hought f ul l y consi der  t he ar gument s made by t he 
pl ai nt i f f  because i t  wi l l  af f ect  not  onl y t he 
pl ai nt i f f  but  al l  member s of  t he Onei da Nat i on and al l  
t he empl oyees of  t he Onei da Nat i on and ever yt hi ng i n 
t he f ut ur e. "    

-  " [ Once t he case i s i n t he t r i bal  cour t ]  t her e shoul d 
be no obst acl es or  no – not hi ng put  i n t he way of  a 
r esol ut i on of  t hi s case wher eas I ' m sat i sf i ed i f  I  
wer e i nvol ved i n t hi s,  I  woul d be havi ng t o have – 
pot ent i al l y  i nvi t e t est i mony f r om var i ous member s of  
t he t r i bal  l egi s l at ur e and ot her s about  what  t he 
hi st or y of  t hi s was and who wr ot e i t  and what  t he 
whol e i dea of  i t  was,  and t hi s i s not  t he f or um t o do 
t hat . "    

-  " I t  s i mpl y needs t o be submi t t ed,  and as I ' ve 
sai d,  as I  under st and t he pl ai nt i f f ' s  pl eadi ngs,  
 .  .  .  t hey' r e based upon r i ght s t hat  t he pl ai nt i f f  
says he has a r esul t  of  r ul es and r egul at i ons and 
l egi s l at i on of  t he Onei da Tr i be. "    

Af t er  Kr oner  br ought  a mot i on f or  r econsi der at i on,  whi ch was 

deni ed,  he appeal ed.    

¶12 The cour t  of  appeal s af f i r med.   The cour t  of  appeal s 

di scussed t he appr opr i at eness of  t he t r ansf er  under  Wi s.  St at .  

§ 809. 54,  f i r st  addr essi ng t he quest i on of  concur r ent  

j ur i sdi ct i on,  r ecogni z i ng t hat  t he c i r cui t  cour t  di d not  
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expl i c i t l y  and di r ect l y addr ess t he i ssue.   The cour t  of  appeal s 

under t ook i t s own anal ysi s of  t he concur r ent  j ur i sdi ct i on 

quest i on and f ocused on t he si gni f i cance of  t wo f act s:  t hat  

" Kr oner  consensual l y ent er ed i nt o empl oyment  wi t h a t r i bal  

ent i t y,  on t r i bal  l ands"  and t hat  " Kr oner  hi msel f  asser t s t hat  

r el at i onshi p i s gover ned by cont r act  under  t he t r i be' s Bl ue 

Book. "   Kr oner  v.  Onei da Seven Gener at i ons Cor p. ,  No.  

2010AP2533,  unpubl i shed sl i p op. ,  ¶19 ( Wi s.  Ct .  App.  June 1,  

2011) .   Those f act s wer e suf f i c i ent ,  i t  hel d,  t o sat i sf y t he 

f i r st  Mont ana except i on and t o sust ai n t he c i r cui t  cour t ' s  

f i ndi ng of  concur r ent  j ur i sdi ct i on.   I d.  ( c i t i ng Mont ana v.  

U. S. ,  450 U. S.  544 ( 1981) ) .    

¶13 The cour t  of  appeal s t hen addr essed t he ci r cui t  

cour t ' s  f i ndi ngs as t o t he st at ut or y f act or s and hel d t hat  t he 

r ecor d devel oped was suf f i c i ent  and t hat  t he c i r cui t  cour t  di d 

not  er r  i n or der i ng t he t r ansf er ,  even t hough t he cour t  of  

appeal s acknowl edged t hat  " t he ci r cui t  cour t  . . .  di d not  di scuss 

al l  of  t he st at ut or y f act or s t hat  i t  was r equi r ed t o consi der . "   

I d. ,  ¶22.   I t  r easoned t hat  t he r ecor d showed t hat  al l  t he 

f act or s " wer e pr esent ed t o t he c i r cui t  cour t  f or  i t s 

consi der at i on"  and t hat  t he c i r cui t  cour t  had st at ed on t he day 

of  t he hear i ng,  " I  t ook t he t i me t oday t o t hor oughl y go t hr ough 

t he f i l e and t o r ef r esh my memor y wi t h r egar d t o t he ar gument s 

t hat  I ' ve hear d. "   I d. ,  ¶¶22- 23.   The cour t  of  appeal s sai d t hat  

t he c i r cui t  cour t  had pl aced " pr i mar y emphasi s"  on one f act or ,  

i d. ,  ¶24;  t he cour t  of  appeal s t hen r evi ewed t he st at ut or y 

f act or s t hat  wer e not  expl i c i t l y  addr essed by t he c i r cui t  cour t  
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and consi der ed t he r emai nder  of  t he f act or s ei t her  neut r al ,  

i r r el evant ,  or  f avor ed t r ansf er .   I t  conc l uded t hat  " t he 

[ c i r cui t ]  cour t  di d consi der  al l  of  t he r equi s i t e f act or s and 

pr oper l y exer ci sed i t s di scr et i on. "  I d. ,  ¶22.   I t  t her ef or e 

af f i r med.   Kr oner  pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed.   

C.  The hi st or y of  Wi s.  St at .  § 801. 54 

¶14 Thi s cour t  adopt ed Wi s.  St at .  § 801. 54,   pur suant  t o 

i t s r ul emaki ng aut hor i t y. 6  The pet i t i on st at ed,   

The St at e- Tr i bal  Just i ce For um has r ecei ved not i ce of  
a number  of  s i t uat i ons i n whi ch Tr i bal  and St at e 
Cour t s ar e t r ansf er r i ng cases i n a di scr et i onar y 
manner  as j ust i ce r equi r es.   When consi der i ng t he 
pot ent i al  number  of  pr o se l i t i gant s,  especi al l y i n 
f ami l y mat t er s,  a user - f r i endl y di scr et i onar y t r ansf er  
mechani sm i s st r ongl y suppor t ed by al l  of  t he St at e-
Tr i bal  Just i ce For um i n an ef f or t  t o pr ovi de gui dance 
and t o l et  j udges know t hey have t he di scr et i on t o do 
so when concur r ent  j ur i sdi ct i on exi st s.  

                                                 
6 Wi s.  St at .  §  751. 12( 1)  st at es,   

The st at e supr eme cour t  shal l ,  by r ul es pr omul gat ed by 
i t  f r om t i me t o t i me,  r egul at e pl eadi ng,  pr act i ce,  and 
pr ocedur e i n j udi c i al  pr oceedi ngs i n al l  cour t s,  f or  
t he pur poses of  s i mpl i f y i ng t he same and of  pr omot i ng 
t he speedy det er mi nat i on of  l i t i gat i on upon i t s 
mer i t s.  The r ul es shal l  not  abr i dge,  enl ar ge,  or  
modi f y t he subst ant i ve r i ght s of  any l i t i gant .  The 
ef f ect i ve dat es f or  al l  r ul es adopt ed by t he cour t  
shal l  be Januar y 1 or  Jul y 1.  A r ul e shal l  not  become 
ef f ect i ve unt i l  60 days af t er  i t s  adopt i on.  .  .  .    

See al so S.  Ct .  Or der  07- 11,  307 Wi s.  2d at  xvi i i  ( " cr eat [ i ng]  a 
r ul e gover ni ng t he di scr et i onar y t r ansf er  of  cases t o t r i bal  
cour t "  and ci t i ng Wi s.  St at .  § 751. 12( 1) ) .  
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The pet i t i on f ur t her  not ed t hat  t he Wi sconsi n Tr i bal  Judges 

Associ at i on,  t he Commi t t ee of  Chi ef  Judges,  t he Wi sconsi n Joi nt  

Legi s l at i ve Counci l ' s  Speci al  Commi t t ee on St at e- Tr i bal  

Rel at i ons,  and t he Wi sconsi n St at e Bar ' s I ndi an Law Sect i on had 

r evi ewed t he pr oposal .   The pet i t i on not ed t hat  t hi s cour t  had 

" addr essed concur r ent  j ur i sdi ct i onal  i ssues i n c i v i l  cases i n 

i t s Teague v.  Bad Ri ver  Band of  Lake Super i or  Chi ppewa I ndi ans 

deci s i ons. " 7  No.  07- 11,  I n t he mat t er  of  t he pet i t i on t o cr eat e 

a r ul e gover ni ng t he di scr et i onar y t r ansf er  of  cases t o t r i bal  

cour t  ( f i l ed Jul y 24,  2008) .  

¶15 The or der  adopt i ng t he r ul e gi ves a det ai l ed hi st or y 

of  pr ocess by whi ch i t  was adopt ed.   The pur pose of  t he r ul e was 

gi ven i n a comment  t hat  was publ i shed wi t h t he r ul e:   " The 

pur pose of  t hi s r ul e i s t o enabl e c i r cui t  cour t s t o t r ansf er  

c i v i l  act i ons t o t r i bal  cour t s i n Wi sconsi n as ef f i c i ent l y as 

possi bl e wher e appr opr i at e. "   S.  Ct .  Or der  07- 11,  2008 WI  114,  

307 Wi s.  2d xvi i ,  xxi i  ( i ssued Jul y 31,  2008,  ef f .  Jan.  1,  

2009) .   The di r ect or  of  st at e cour t s pet i t i oned t hi s cour t  on 

behal f  of  t he St at e- Tr i bal  Just i ce For um,  a j oi nt  commi t t ee 

consi st i ng of  c i r cui t  cour t  j udges,  t r i bal  j udges,  a t r i bal  

at t or ney,  a l egi s l at i ve l i ai son,  a di st r i ct  cour t  admi ni st r at or ,  

                                                 
7 Teague v.  Bad Ri ver  Band of  Lake Super i or  Tr i be of  

Chi ppewa I ndi ans ( Teague I I ) ,  2000 WI  79,  236 Wi s.  2d 384,  612 
N. W. 2d 709)  and Teague v.  Bad Ri ver  Band of  Lake Super i or  Tr i be 
of  Chi ppewa I ndi ans ( Teague I I I ) ,  2003 WI  118,  265 Wi s.  2d 64,  
665 N. W. 2d 899.   The f act or s f or  det er mi ni ng when t r ansf er  i s 
war r ant ed ar e der i ved f r om a l i s t i ng of  f act or s set  f or t h i n t he 
case t hat  i s known as Teague I I I .   Teague I I I ,  265 Wi s.  2d 64,  
¶71.     
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and t he di r ect or  of  st at e cour t s.   I d.  at  xvi i i ,  n. 2.   The cl er k 

of  t he Supr eme Cour t  i ssued l et t er s t o 34 or gani zat i ons and 

agenci es r equest i ng comment  on t he pet i t i on.   I d.  at  xvi i i .   The 

cour t  hear d f r om seven speaker s,  i ncl udi ng r epr esent at i ves 

Wi sconsi n cour t s and t r i bal  cour t s,  at  a publ i c hear i ng hel d on 

Januar y 8,  2008.   As t he or der  not es,  " No i ndi v i dual  or  

r epr esent at i ve of  any gr oup t est i f i ed i n opposi t i on t o t he 

pet i t i on. "   I d.  at  x i x.   The cour t  di scussed t he pet i t i on i n 

open admi ni st r at i ve conf er ence on Januar y 8,  2008,  and on Apr i l  

15,  2008.   Bet ween t he t wo conf er ences,  t he c l er k,  at  t he 

di r ect i on of  t he cour t ,  r equest ed t hat  i nt er est ed par t i es submi t  

addi t i onal  comment  on i ssues t hat  had ar i sen i n t he di scussi on,  

and f ur t her  comment s wer e r ecei ved.  I d.  at  xx.   On June 25,  

2008,  t he cour t  vot ed t o adopt  t he pet i t i on,  as modi f i ed t hr ough 

t he pr ocess i n r esponse t o t he comment s and di scussi on.   Just i ce 

Roggensack di ssent ed f r om t he adopt i on of  t he pet i t i on and was 

j oi ned by Just i ces Pr osser  and Zi egl er .       

I I .   DI SCUSSI ON 

¶16 We now t ur n t o t he quest i on of  whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  t r ansf er r ed 

t he case t o t he t r i bal  cour t .   As st at ed above,  " [ A]  

di scr et i onar y det er mi nat i on must  be t he pr oduct  of  a r at i onal  

ment al  pr ocess by whi ch t he f act s of  r ecor d and l aw r el i ed upon 

ar e st at ed and ar e consi der ed t oget her  f or  t he pur pose of  

achi evi ng a r easoned and r easonabl e det er mi nat i on. "  Ki ng,  224 

Wi s.  2d at  248.   We f i r st  c l ar i f y t he pr oper  t wo- st ep anal ysi s a 

cour t  must  under t ake when consi der i ng a mot i on t o t r ansf er  
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pur suant  t o Wi s.  St at .  § 801. 54.   Then,  we addr ess t he 

except i ons t o r et r oact i ve appl i cat i on of  pr ocedur al  st at ut es as 

di scussed i n Tr i ni t y Pet r ol eum.   

A.  Concur r ent  j ur i sdi ct i on 

¶17 Wher e Wi s.  St at .  § 801. 54 appl i es,  t he f i r st  quest i on 

f or  t he c i r cui t  cour t  t o addr ess i s whet her  t her e i s concur r ent  

j ur i sdi ct i on.   Wi sconsi n St at .  § 801. 54 ( 1)  st at es,  " I n a c i v i l  

act i on wher e a c i r cui t  cour t  and a cour t  or  j udi c i al  syst em of  a 

f eder al l y r ecogni zed Amer i can I ndi an t r i be or  band i n Wi sconsi n 

( " t r i bal  cour t " )  have concur r ent  j ur i sdi ct i on,  t hi s r ul e 

aut hor i zes t he ci r cui t  cour t ,  i n i t s di scr et i on,  t o t r ansf er  t he 

act i on t o t he t r i bal  cour t  when t r ansf er  i s war r ant ed under  t he 

f act or s set  f or t h i n sub.  ( 2) . "  ( emphasi s added) .   The st at ut e 

pl ai nl y char ges t he ci r cui t  cour t  wi t h t he r esponsi bi l i t y  of  

" f i r st  mak[ i ng]  t he t hr eshol d det er mi nat i on t hat  concur r ent  

j ur i sdi ct i on exi st s. "   Wi s.  St at .  § 801. 54( 2) .   

¶18 The f i r st  st ep of  anal ysi s r equi r ed by Wi s.  St at .  

§ 801. 54 i s t o det er mi ne whet her  t her e i s concur r ent  

j ur i sdi ct i on because t he st at ut e aut hor i zes t r ansf er  onl y wher e 

each cour t  has j ur i sdi ct i on.   " The ext ent  t o whi ch t r i bes have 

ci v i l  adj udi cat i ve or  r egul at or y  j ur i sdi ct i on over  nonmember s i s  

a mat t er  of  f eder al  common l aw. "   Cohen' s Handbook of  Feder al  

I ndi an Law 598 ( Nel l  Jessup Newt on et  al .  eds. ,  2005)  ( c i t i ng 

Nat ' l  Far mer s Uni on I ns.  Compani es v.  Cr ow Tr i be of  I ndi ans,  471 

U. S.  845,  851- 52 ( 1985) ) .   One comment at or  has pr ovi ded t he 

f ol l owi ng summar y of  t he Cour t ' s  j ur i spr udence on t he i ssue of  

t r i bal  cour t s '  subj ect  mat t er  j ur i sdi ct i on t hus:  
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Uni que t o I ndi an l aw i s a doct r i ne per mi t t i ng a 
chal l enge t o j ur i sdi ct i on i n t r i bal  cour t  based on t he 
st at us of  t he par t i es bef or e t he t r i bal  cour t .  Even i n 
a case i n whi ch t he t r i be c l ear l y has per sonal  
j ur i sdi ct i on over  t he def endant ,  t he t r i be may not  
have subj ect  mat t er  j ur i sdi ct i on over  a nonmember  
under  a doct r i ne announced i n Ol i phant  v.  Suquami sh 
Tr i be [ hol di ng t hat  t r i bal  cour t s l ack cr i mi nal  
j ur i sdi ct i on over  non- I ndi an def endant s]  and devel oped 
i n a ser i es of  cases nar r owi ng t r i bal  r egul at or y 
aut hor i t y over  non- I ndi ans,  especi al l y Mont ana v.  
Uni t ed St at es.   .  .  .  Essent i al l y  t hi s l i ne of  cases 
r ever ses t he pr esumpt i on i n f avor  of  t r i bal  cour t  
aut hor i t y over  act i v i t i es t aki ng pl ace wi t hi n 
r eser vat i ons i nvol v i ng nonmember s.  .  .  .  I n Mont ana 
t he cour t  announced t hat  t he t r i bes coul d over come t he 
pr esumpt i on agai nst  t r i bal  aut hor i t y i n t hese cases i n 
t wo ci r cumst ances,  t he now- f amous Mont ana except i ons.   

Nel l  Jessup Newt on,  Tr i bal  Cour t  Pr axi s:  One Year  i n t he Li f e of  

Twent y I ndi an Tr i bal  Cour t s,  22 Am.  I ndi an L.  Rev.  285,  326- 27 

( 1998) .  

¶19 Fr om t hose cases have come t he f ol l owi ng gener al  

pr i nci pl es t o gover n j ur i sdi ct i onal  quest i ons of  t hi s sor t .   

Fi r st ,  t he Uni t ed St at es Supr eme Cour t  has est abl i shed " t he 

gener al  pr oposi t i on t hat  t he i nher ent  sover ei gn power s of  an 

I ndi an t r i be do not  ext end t o t he act i v i t i es of  nonmember s of  

t he t r i be. "   Mont ana,  450 U. S.  at  565 ( addr essi ng a t r i be' s 

power  t o r egul at e non- I ndi an f i shi ng and hunt i ng on r eser vat i on 

l and owned i n f ee by nonmember s) .   Second,  i n t hat  case,  i t  

not ed t wo except i ons t o t hat  gener al  r ul e,  whi ch have come t o be 

known as " t he Mont ana except i ons. "   I n a subsequent  case,  i t  

br i ef l y descr i bed t he Mont ana except i ons i n t hi s way:   " The 

f i r st  except i on r el at es t o nonmember s who ent er  consensual  

r el at i onshi ps wi t h t he t r i be or  i t s member s;  t he second concer ns 
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act i v i t y t hat  di r ect l y af f ect s t he t r i be' s pol i t i cal  i nt egr i t y,  

economi c secur i t y,  heal t h,  or  wel f ar e. "   St r at e v.  A- 1 

Cont r act or s,  520 U. S.  438,  446 ( 1997)  ( addr essi ng t he t r i bal  

cour t ' s  j ur i sdi ct i on over  t he t or t  c l ai m of  a wi dow of  a t r i bal  

member  agai nst  a nonmember  ar i s i ng f r om an acci dent  on a publ i c 

r oad on r eser vat i on l and) .   Thi r d,  t he Cour t  has not ed t he 

di f f er ence bet ween r egul at i ng act i v i t i es of  nonmember s and 

adj udi cat i ng di sput es i nvol v i ng nonmember s,  and i t  st at ed t hat  a 

t r i be cannot  adj udi cat e a case concer ni ng an act i v i t y i t  coul d 

not  r egul at e:   " As t o nonmember s,  we hol d,  a t r i be' s 

adj udi cat i ve j ur i sdi ct i on does not  exceed i t s l egi s l at i ve 

j ur i sdi ct i on. "  I d.  at  453.   That  " l i mi t at i on on j ur i sdi ct i on"  

means t hat  t her e cannot  be adj udi cat i ve j ur i sdi c t i on unl ess " t he 

act i ons at  i ssue i n t he l i t i gat i on ar e r egul abl e by t he t r i be. "   

Nevada v.  Hi cks,  533 U. S.  353,  367 n. 8 ( 2001) ( addr essi ng a 

t r i bal  cour t ' s  j ur i sdi ct i on over  a t or t  c l ai m ar i s i ng f r om a 

game war den' s execut i on of  a sear ch war r ant  on t r i bal  l and) .   

Four t h,  wher e a par t y seeks t o est abl i sh t r i bal  cour t  

adj udi cat i ve j ur i sdi ct i on over  a nonmember  t hat  i t  woul d not  

have under  t he gener al  r ul e,  i t  bear s t he bur den of  showi ng t hat  

at  l east  one of  t he Mont ana except i ons appl i es.   Pl ai ns Commer ce 

Bank v.  Long Fami l y Land & Cat t l e Co. ,  554 U. S.  316,  330 ( 2008)  

( c i t i ng At ki nson Tr adi ng Co. ,  I nc.  v.  Shi r l ey,  532 U. S.  645,  654 

( 2001) ) .    

¶20 I n t hi s case,  t he par t i es di sput e whet her  t he f i r st  

Mont ana except i on appl i es t o Kr oner  and t hus subj ect s hi m t o t he 

t r i bal  cour t ' s  j ur i sdi ct i on.   St at ed si mpl y,  under  t he f i r st  
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Mont ana except i on,  t he quest i ons cent r al  t o t he concur r ent  

j ur i sdi ct i on anal ysi s ar e whet her  t he nonmember  i nvol ved ent er ed 

a " consensual  r el at i onshi p[ ]  wi t h t he t r i be or  i t s member s, " 8 and 

whet her  " t he act i ons at  i ssue i n t he l i t i gat i on ar e r egul abl e by 

t he t r i be. "   As a f eder al  cour t  of  appeal s st at ed i n a case 

appl y i ng Mont ana,  " The st ar t i ng poi nt  f or  t he j ur i sdi ct i onal  

anal ysi s i s t o exami ne t he speci f i c  conduct  t he Tr i be' s l egal  

c l ai ms woul d seek t o r egul at e. "   At t or ney' s Pr ocess & 

I nvest i gat i on Ser vi ces,  I nc.  v.  Sac & Fox Tr i be,  609 F. 3d 927,  

936 ( 8t h Ci r .  2010) .    

B.  Whet her  t r ansf er  t o a t r i bal  cour t  i s  war r ant ed 

                                                 
8 Per sonal  j ur i sdi ct i on,  as di st i nct  f r om subj ect  mat t er  

j ur i sdi ct i on,  i s  det er mi ned usi ng t he due pr ocess- based " mi ni mum 
cont act s"  t est  set  f or t h i n I nt er nat i onal  Shoe Co.  v.  
Washi ngt on,  326 U. S.  310,  319 ( 1945) .   Thi s due pr ocess 
l i mi t at i on appl i es t o t r i bal  cour t s:  

I n addi t i on t o t he Mont ana l i ne of  cases l i mi t i ng t he 
l egi s l at i ve and adj udi cat i ve j ur i sdi ct i on of  I ndi an 
nat i ons,  t he I ndi an Ci vi l  Ri ght s Act  ( I CRA)  i mposes a 
st at ut or y ver si on of  t he due pr ocess cl ause on t r i bal  
cour t s.   .  .  .  The basi c r equi r ement  i s t hat  a cour t  
may not  make a bi ndi ng j udgment  agai nst  an i ndi v i dual  
wi t h whom t he f or um has ' no cont act s,  t i es,  or  
r el at i ons. '   .  .  .  I t  i s  concei vabl e,  al t hough 
unl i kel y,  t hat  a t r i bal  cour t  coul d have subj ect  
mat t er  j ur i sdi ct i on over  a case but  l ack per sonal  
j ur i sdi ct i on over  t he def endant .    

Cohen' s Handbook of  Feder al  I ndi an Law 604- 605 ( Nel l  Jessup 
Newt on et  al .  eds. ,  2005)  ( c i t i ng possi bl e cases under  t he 
second Mont ana except i on wher e a par t y woul d l ack t he necessar y 
mi ni mum cont act s) .   I n t hi s case,  t he c l ai med j ur i sdi ct i on i s 
based on t he f i r st  Mont ana except i on,  i nvol v i ng a consensual  
r el at i onshi p.    



No.  2010AP2533   

 

20 
 

¶21 I f  t he c i r cui t  cour t  f i nds t hat  concur r ent  

j ur i sdi ct i on exi st s,  and i f  t her e i s no st i pul at i on by al l  

par t i es t o a t r ansf er  of  t he case,  t he next  st ep i n t he anal ysi s 

i s t o det er mi ne whet her  t r ansf er  i s war r ant ed,  consi der i ng  " al l  

t he r el evant  f act or s"  i ncl udi ng t hose set  f or t h i n Wi s.  St at .  

§ 801. 54.   The st at ut e l i s t s t he f ol l owi ng f act or s:  

( a)  Whet her  i ssues i n t he act i on r equi r e 
i nt er pr et at i on of  t he t r i be' s l aws,  i ncl udi ng t he 
t r i be' s const i t ut i on,  st at ut es,  byl aws,  or di nances,  
r esol ut i ons,  or  case l aw.  

( b)  Whet her  t he act i on i nvol ves t r adi t i onal  or  
cul t ur al  mat t er s of  t he t r i be.  

( c)  Whet her  t he act i on i s one i n whi ch t he t r i be i s a 
par t y,  or  whet her  t r i bal  sover ei gnt y,  j ur i sdi ct i on,  or  
t er r i t or y i s an i ssue i n t he act i on.  

( d)  The t r i bal  member shi p st at us of  t he par t i es.  

( e)  Wher e t he cl ai m ar i ses.  

( f )  Whet her  t he par t i es have by cont r act  chosen a 
f or um or  t he l aw t o be appl i ed i n t he event  of  a 
di sput e.  

( g)  The t i mi ng of  any mot i on t o t r ansf er ,  t aki ng i nt o 
account  t he par t i es '  and cour t ' s  expendi t ur e of  t i me 
and r esour ces,  and compl i ance wi t h any appl i cabl e 
pr ovi s i ons of  t he c i r cui t  cour t ' s  schedul i ng or der s.  

( h)  The cour t  i n whi ch t he act i on can be deci ded most  
expedi t i ousl y.  

( i )  The i nst i t ut i onal  and admi ni st r at i ve i nt er est s of  
each cour t .  

( j )  The r el at i ve bur dens on t he par t i es,  i ncl udi ng 
cost ,  access t o and admi ssi bi l i t y  of  evi dence,  and 
mat t er s of  pr ocess,  pr act i ce,  and pr ocedur e,  i ncl udi ng 
wher e t he act i on wi l l  be hear d and deci ded most  
pr ompt l y.  
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( k)  Any ot her  f act or s havi ng subst ant i al  bear i ng upon 
t he sel ect i on of  a conveni ent ,  r easonabl e and f ai r  
pl ace of  t r i al .  

The r et r oact i v i t y i ssue i t sel f  coul d be such a f act or  i n 

det er mi ni ng whet her  t r ansf er r i ng t hi s case t o t he t r i bal  cour t  

woul d r esul t  i n t he sel ect i on of  such a pl ace of  t r i al .  

¶22 The publ i shed st at ut e i s f ol l owed by a comment .   The 

Comment  i ncl udes t he st at ement ,  " I n consi der i ng t he f act or s 

under  sub.  ( 2) ,  t he c i r cui t  cour t  shal l  gi ve par t i cul ar  wei ght  

t o t he const i t ut i onal  r i ght s of  t he l i t i gant s and t hei r  r i ght s 

t o asser t  al l  avai l abl e c l ai ms and def enses. "  Supr eme Cour t  

Not e,  2008,  Wi s.  St at .  § 801. 54.   The comment  was not  adopt ed 

but  " may be consul t ed f or  gui dance i n i nt er pr et i ng and appl y i ng 

t he st at ut e. "   I d.  

¶23 Ci r cui t  cour t s ar e wel l  pr act i ced i n appl y i ng mul t i -

f act or  t est s and bal anci ng t est s t o r each l egal  concl usi ons i n 

t he exer ci se of  t hei r  di scr et i on.   Such t est s ar e common i n 

wi del y di ver gent  ar eas of  l aw as f ami l y l aw,  cr i mi nal  l aw,  and 

t r ademar k l aw.  See,  e. g. ,  St at e v.  Ar t i c,  2010 WI  83,  ¶33,  327 

Wi s.  2d 392,  768 N. W. 2d 430 ( s i x- f act or  t est  t o det er mi ne 

vol unt ar i ness of  consent  t o a war r ant l ess sear ch) ;  Zel l ner  v.  

Cedar bur g Sch.  Di st . ,  2007 WI  53,  ¶28,  300 Wi s.  2d 290,  731 

N. W. 2d 240 ( f our - f act or  " f ai r  use"  except i on t o copyr i ght  

i nf r i ngement ) ,  and Wi s.  St at .  § 767. 61 ( 3)  ( t wel ve- f act or  t est  

f or  al t er at i ons t o pr oper t y di v i s i on at  di vor ce) .  

¶24 Even i n a di scr et i onar y deci s i on t hat  may be based on 

mul t i pl e f act or s,  however ,  we have sai d t hat  " t he r ecor d must  at  

l east  r ef l ect  t he cour t ' s  consi der at i on of  al l  appl i cabl e 
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st at ut or y f act or s bef or e a r evi ewi ng cour t  can concl ude t hat  t he 

pr oper  l egal  st andar d has been appl i ed .  .  .  . "   LeMer e,  262 

Wi s.  2d 426,  ¶25.   Wher e such a t est  i s  r equi r ed,  a cour t  

" appl i e[ s]  an i ncompl et e,  and t hus i ncor r ect ,  st andar d of  l aw"  

i f  i t  consi der s onl y one r equi r ed f act or  and " negl ect [ ]  t o 

addr ess any of  t he ot her  st at ut or y f act or s. "  I d.  at  ¶22.   

Fai l ur e t o appl y  " t he pr oper  st at ut or y r i gor "  const i t ut es er r or .   

I d.  at  ¶25.   When consi der i ng st at ut or y f act or s,  however ,  a 

cour t  i s  not  " pr ecl uded f r om gi vi ng one st at ut or y f act or  gr eat er  

wei ght  t han anot her ,  or  f r om concl udi ng t hat  some f act or s may 

not  be appl i cabl e at  al l . "   I d.   " [ T] he ci r cui t  cour t  may 

summar i l y concl ude t hat  cer t ai n of  t he st at ut or y f act or s ar e 

i r r el evant . "  I d.  at  ¶26.   Si mi l ar  pr i nci pl es appl y t o anot her  

common mul t i - f act or  di scr et i onar y det er mi nat i on,  t he sent enci ng 

deci s i on:    

[ A] n abuse of  di scr et i on [ by a sent enci ng cour t ]  mi ght  
be f ound under  t he f ol l owi ng ci r cumst ances:  ( 1)  
Fai l ur e t o st at e on t he r ecor d t he r el evant  and 
mat er i al  f act or s whi ch i nf l uenced t he cour t ' s  
deci s i on;  ( 2)  r el i ance upon f act or s whi ch ar e t ot al l y  
i r r el evant  or  i mmat er i al  t o t he t ype of  deci s i on t o be 
made;  and ( 3)  t oo much wei ght  gi ven t o one f act or  on 
t he f ace of  ot her  cont r aveni ng consi der at i ons.  

Ocanas v.  St at e,  70 Wi s.  2d 179,  187,  233 N. W. 2d 457,  462 

( 1975) .   " [ S] ent enci ng deci s i ons of  t he c i r cui t  cour t  ar e 

gener al l y af f or ded a st r ong pr esumpt i on of  r easonabi l i t y  because 

t he ci r cui t  cour t  i s  best  sui t ed t o consi der  t he r el evant  

f act or s and demeanor  of  t he convi ct ed def endant . "   St at e v.  

Gal l i on,  2004 WI  42,  270 Wi s.  2d 535,  678 N. W. 2d 197 ( emphasi s  
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added)  ( i nt er nal  c i t at i ons omi t t ed) .   I t  i s  appr opr i at e t o 

i ndi cat e on t he r ecor d t hat  al l  t he § 801. 54 f act or s have been 

consi der ed,  and speci f i cal l y t o not e on t he r ecor d t he r el evant  

f act or s and t he i mpor t ance each i s gi ven.   Thi s appr oach assi st s 

t he appel l at e cour t  i n i t s r evi ew of  t he c i r cui t  cour t ' s  

exer ci se of  di scr et i on,  and i s consi st ent  wi t h t he cases 

di scussed her ei n.     

C.  Ret r oact i ve appl i cat i on of  t he t r i bal  t r ansf er  st at ut e 

¶25 The above t wo- st ep anal ysi s i s pr escr i bed by t he 

st at ut e i n al l  cases i nvol v i ng such t r ansf er  r equest s,  but  i n 

t hi s par t i cul ar  case,  t her e i s an addi t i onal  i ssue t hat  r equi r es 

separ at e consi der at i on.    

¶26 I n gr ant i ng t he pet i t i on f or  r evi ew f or  t hi s  case,  

t hi s cour t  or der ed t hat  t he par t i es addr ess whet her  t he f act s 

t hat  " t he case was pendi ng i n Br own Count y Ci r cui t  Cour t  f or  

near l y t wo year s,  and was pendi ng at  t he t i me Wi s.  St at .  

§ 801. 54 became ef f ect i ve,  have any bear i ng on t he appl i cabi l i t y  

of  § 801. 54. "   Kr oner  has now ar gued t hat  Wi s.  St at .  § 801. 54 i s 

not  t he appl i cabl e f r amewor k under  whi ch t o anal yze t hi s case 

because i t  was not  i n ef f ect  at  t he t i me hi s c l ai m was f i l ed and 

does not  appl y r et r oact i vel y. 9  Of  cour se,  t he ef f ect i ve dat e 

does not  cont r ol  t he det er mi nat i on of  whet her  a r ul e appl i es t o 

a case.   As we have st at ed,  " The est abl i shment  of  ef f ect i ve 

                                                 
9 As not ed pr evi ousl y,  Wi s.  St at .  § 801. 54 became ef f ect i ve 

on Januar y 1,  2009.   S.  Ct .  Or der  07- 11,  307 Wi s.  2d at  xxi .   
Kr oner  had f i l ed hi s c l ai m i n c i r cui t  cour t  i n t hi s case i n t he 
f al l  of  2008.   The mot i on t o t r ansf er  was gr ant ed on Sept ember  
9,  2010.  
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dat es does not  det er mi ne whet her  a st at ut e wi l l  appl y 

r et r oact i vel y.   Al l  st at ut es have ef f ect i ve dat es. "   Tr i ni t y 

Pet r ol eum,  302 Wi s.  2d 299,  ¶38 ( quot i ng Sal zman v.  DNR,  168 

Wi s.  2d 523,  530,  484 N. W. 2d 337 ( Ct .  App.  1992) ) .   Thi s case,  

l i ke Tr i ni t y Pet r ol eum and Mosi ng v.  Hagen, 10 t he case t he 

Tr i ni t y Pet r ol eum cour t  r el i ed on,  concer ns a st at ut e adopt ed by 

t hi s cour t  pur suant  t o i t s r ul emaki ng aut hor i t y under  Wi s.  St at .  

§ 751. 12 ( aut hor i z i ng t hi s cour t  t o pr omul gat e r ul es t hat  

" r egul at e pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  

pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  s i mpl i f y i ng t he 

same and of  pr omot i ng t he speedy det er mi nat i on of  l i t i gat i on 

upon i t s mer i t s" ) .   The quest i on i s t hen whet her  Wi s.  St at .  

§ 801. 54 i s r et r oact i vel y appl i cabl e t o a case such as t hi s,  

wher e t he case was f i l ed bef or e t he r ul e t ook ef f ect  but  wher e 

t he ci r cui t  cour t  r ul ed on a t r ansf er  mot i on br ought  af t er  t he 

r ul e t ook ef f ect .   Tr i ni t y Pet r ol eum set s f or t h t he gover ni ng 

r ul e.   I t  makes cl ear  t hat  even f or  pr ocedur al  ( and t her ef or e 

pr esumed r et r oact i ve)  r ul es,  t her e ar e st i l l  except i ons wher e 

" t he new r ul e di mi ni shes a cont r act ,  di st ur bs vest ed r i ght s,  or  

i mposes an unr easonabl e bur den on t he par t y char ged wi t h 

compl yi ng wi t h t he new r ul e. "   I d.   As we st at ed i n t hat  case,  

c i t i ng pr ecedent ,   

                                                 
10 Mosi ng v.  Hagen,  33 Wi s.  2d 636,  148 N. W. 2d 93 ( 1967)  

( hol di ng t hat  a new pr ocedur al  st at ut e shoul d be appl i ed 
r et r oact i vel y because i t  di d not  i mpose an unr easonabl e bur den 
on t he par t y char ged wi t h compl yi ng wi t h t he pr ocedur al  
r equi r ement s and i t  di d not  di st ur b a vest ed r i ght ) .  
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Thi s cour t ' s  anal ysi s i n Mosing v. Hagen i s 
par t i cul ar l y i nst r uct i ve i n t eachi ng t hat  r et r oact i ve 
appl i cat i on of  pr ocedur al  r ul es i s not  absol ut e.  
Mosing hel d t hat  a st at ut e ( t hat  was adopt ed by t he 
cour t  t hr ough i t s r ul emaki ng aut hor i t y pur suant  t o 
Wi s.  St at .  § 751. 12)  appl i ed r et r oact i vel y unl ess i t  
af f ect ed a vest ed or  cont r act ual  r i ght  or  i mposed an 
unr easonabl e bur den upon t he par t y at t empt i ng t o 
compl y wi t h t he pr ocedur al  r equi r ement s.  

Tr i ni t y Pet r ol eum,  302 Wi s.  2d 299,  ¶54 ( c i t at i ons omi t t ed) .  

¶27 Ther e i s l i t t l e evi dence on t hi s  r ecor d t hat  woul d be 

r el evant  t o t hi s det er mi nat i on.   An anal ysi s  r egar di ng t he 

r ul e' s ef f ect  on any " vest ed or  cont r act ual  r i ght "  or  i t s  

i mposi t i on of  any " unr easonabl e bur den"  i s needed.   Because 

t her e ar e f act s t hat  may be r el evant  t o t hi s det er mi nat i on,  we 

r emand f or  t he devel opment  of  t he f act s and t he ar gument s on 

t hi s i ssue and a det er mi nat i on by t he c i r cui t  cour t  as t o t he 

r et r oact i ve appl i cabi l i t y  of  t he st at ut e.     

D.   Appl i cat i on of  t he pr i nci pl es i n t hi s case 

¶28 The ci r cui t  cour t ' s  r ul i ng i n t hi s case di d not  set  

f or t h t he f act s and t he l aw t o suppor t  a concl usi on t hat  

concur r ent  j ur i sdi ct i on exi st s i n t hi s case.   Rat her ,  t he cour t  

appear ed t o pr esume t hat  concur r ent  j ur i sdi ct i on exi st ed when i t  

st at ed,   
.  .  .  [ T] her e has been af oot  i n t hi s count r y t he 
acknowl edgement  t hat  t r i bal  cour t s ser ve a sover ei gn 
and I  ser ve a sover ei gn,  and i f  t hose t wo sover ei gns 
have an ami cabl e r el at i onshi p t hat  t hey can bet ween 
t he t wo of  t hem wor k out  cases t hat  ar e mor e 
appr opr i at el y hear d i n one cour t  ver sus t he ot her  
cour t  .  .  . [ , ]  I  bel i eve i t  r equi r es an anal ysi s  as t o 
whi ch of  t hose t wo f or ums i s bet t er  addr essed – i s  
bet t er  equi pped t o addr ess t he i ssues.  
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The ci r cui t  cour t ' s  r easoni ng f ocused t hen on t hat  anal ysi s.   

However ,  what  i s r equi r ed her e i s an expl i c i t  det er mi nat i on of  

whet her  concur r ent  j ur i sdi ct i on exi st s on t he f act s of  t hi s case 

and t he appl i cabl e case l aw.  

¶29 The second quest i on f or  t he c i r cui t  cour t  t o addr ess 

i s whet her ,  wher e Wi s.  St at .  § 801. 54 appl i es and concur r ent  

j ur i sdi ct i on exi st s,  t he f act or s  set  f or t h i n t he st at ut e f avor  

t r ansf er  t o t he t r i bal  cour t .   As t he cour t  of  appeal s not ed,  i t  

i s  not  di sput ed t hat  t her e wer e r el evant  f act or s not  consi der ed 

by t he c i r cui t  cour t  i n t hi s case.   ( I t  st at ed,  f or  exampl e,  

" The cour t  di d not  addr ess f act or  ( b) ,  r egar di ng whet her  t he 

act i on i nvol ved t r i bal  cul t ur al  mat t er s. "   Kr oner ,  No.  

2010AP2533,  unpubl i shed sl i p op. ,  ¶25 ( Wi s.  Ct .  App.  June 1,  

2011) .   And i t  suppl i ed i t s own anal ysi s of  f act or s ( c) ,  ( d) ,  

( e) ,  ( f ) ,  ( g) ,  ( j ) ,  and ( k) ,  whi ch t he ci r cui t  cour t  had not  

expl i c i t l y  consi der ed on t he r ecor d.   I d.  at  ¶¶26- 31. )     

¶30 Ci r cui t  cour t s have wi de di scr et i on,  and t hei r  

di scr et i onar y r ul i ngs wi l l  not  be l i ght l y di st ur bed.  However ,  

t hi s r ecor d does not  show t hat  t he " f act s of  r ecor d and l aw 

r el i ed upon ar e st at ed and ar e consi der ed t oget her "  i n r eachi ng 

t he concl usi on t hat  t he t r ansf er  t o t r i bal  cour t  was war r ant ed.   

Nor  was t her e appl i cat i on of  t he pr i nci pl es of  Pl ai ns Commer ce 

Bank or  Mont ana t o t he f act s of  r ecor d t o det er mi ne whet her  

concur r ent  j ur i sdi ct i on,  a r equi s i t e condi t i on,  exi st ed pr i or  t o 

appl y i ng t he st at ut e.   I t  i s  t r ue t hat  f act s of  r ecor d t hat  

r el at ed t o some of  t he f act or s  f r om Wi s.  St at .  § 801. 54 wer e 

ci t ed by t he c i r cui t  cour t ,  whi ch was f ocused on t he evi dence on 
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whi ch Kr oner  was basi ng hi s c l ai ms.   The ci r cui t  cour t  cent er ed 

i t s anal ysi s of  t he mot i on t o t r ansf er  on t he pr emi se t hat  t he 

t r i bal  cour t  was i n t he best  posi t i on t o r ul e on a case wher e 

much of  t he evi dence of f er ed t o suppor t  t he cont r act  c l ai ms 

woul d be t r i bal  mat er i al s.   However ,  many st at ut or y f act or s 

r el evant  t o a t r ansf er  deci s i on wer e not  addr essed,  such as " t he 

t i mi ng"  of  t he mot i on and " mat t er s of  pr ocess,  pr act i ce,  and 

pr ocedur e. "  

¶31 I t  i s  of  gr eat  assi st ance f or  a r evi ewi ng cour t  f or  a 

c i r cui t  cour t  t o acknowl edge on t he r ecor d t hat  al l  t he f act or s 

have been consi der ed,  and speci f i cal l y not e on t he r ecor d t he 

r el evant  f act or s and t he i mpor t ance each i s gi ven i n maki ng t he 

det er mi nat i on whet her  t o t r ansf er .  

I I I .  CONCLUSI ON 

¶32 Wher e a cour t  has not  c l ear l y di scussed on t he r ecor d 

t he basi s f or  a f i ndi ng of  concur r ent  j ur i sdi ct i on and al so t he 

st at ut or y f act or s i t  i s  r equi r ed t o consi der ,  t he r ecor d can not  

be deemed adequat e t o suppor t  a deci s i on t o af f i r m.   Because t he 

f act s and t he appl i cabl e l aw wer e not  f ul l y  st at ed and 

consi der ed t oget her  i n maki ng bot h t he det er mi nat i ons t hat  t he 

st at ut e r equi r es,  t he or der  t o t r ansf er  was an er r oneous 

exer ci se of  t he c i r cui t  cour t ' s  di scr et i on.   We t her ef or e 

r ever se t he cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  

r econsi der at i on i n l i ght  of  t hi s opi ni on.   A cour t  t hat  i s  

consi der i ng t r ansf er r i ng a case t o a t r i bal  cour t  under  t he 

t r i bal  t r ansf er  st at ut e must  conduct  a t wo- par t  anal ysi s.   I t  

must  make a c l ear  r ecor d of  i t s  f i ndi ngs and concl usi ons 
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r egar di ng concur r ent  j ur i sdi ct i on,  as wel l  as an anal ysi s of  al l  

of  t he r ul e' s r el evant  f act or s on t he f act s pr esent ed.    

¶33 I n t hi s case,  t he cour t  must  al so make a r ecor d of  i t s  

r easoni ng and concl usi on concer ni ng t he separ at e quest i on of  t he 

appl i cabi l i t y  of  Wi s.  St at .  § 801. 54 t o t hi s case.   That  

r equi r es appl y i ng t he pr i nci pl es set  f or t h i n Tr i ni t y Pet r ol eum.   

Thi s cour t  hel d t hat  t he gener al  r ul e concer ni ng r et r oact i ve 

appl i cabi l i t y  of  pr ocedur al  r ul es adopt ed by t he cour t  had 

cer t ai n except i ons.  The par t i es her e wer e or der ed by t hi s cour t  

t o addr ess t hat  quest i on when t he pet i t i on f or  r evi ew was 

gr ant ed,  i n l i ght  of  t he f act  t hat  t he case was pendi ng at  t he 

t i me Wi s.  St at .  § 801. 54 became ef f ect i ve.   Tr i ni t y Pet r ol eum 

st at es t hat  t he or di nar y r ul e of  r et r oact i v i t y f or  pr ocedur al  

st at ut es such as Wi s.  St at .  § 801. 54 does not  appl y i f  t he r ul e 

i n quest i on " di mi ni shes a cont r act ,  di st ur bs vest ed r i ght s,  or  

i mposes an unr easonabl e bur den on t he par t y char ged wi t h 

compl yi ng wi t h t he new r ul e' s r equi r ement s. "  Tr i ni t y Pet r ol eum,  

302 Wi s.  2d 299,  ¶38.   Because t her e may be addi t i onal  f act s t o 

be devel oped bef or e t he c i r cui t  cour t  t hat  woul d be r el evant  t o 

det er mi ni ng i f  t he except i on t o r et r oact i v i t y appl i es,  t he 

par t i es and t he cour t  shoul d addr ess t hat  i ssue on r emand.     

¶34 Upon r emand t he ci r cui t  cour t  may r each t he same 

concl usi on concer ni ng t r ansf er ,  but  onl y af t er  a t hor ough 

pr ocess has been f ol l owed by t he c i r cui t  cour t .   A r evi ewi ng 

cour t  wi l l  t hen be i n a bet t er  posi t i on t o eval uat e any appeal  

ar i s i ng f r om a t r ansf er ,  because t he r ecor d bef or e i t  wi l l  

necessar i l y  cont ai n an expl i c i t  det er mi nat i on concer ni ng 
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concur r ent  j ur i sdi ct i on,  anal ysi s of  al l  r el evant  f act or s,  and 

t he ci r cui t  cour t ' s  hol di ng on r et r oact i ve appl i cat i on.    

¶35 Chi ef  Just i ce SHI RLEY S.  ABRAHAMSON and Just i ce ANN 

WALSH BRADLEY j oi n t hi s opi ni on.   

By the Court.—Rever sed and r emanded.    
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¶36 DAVI D T.  PROSSER,  J.    (concurring).  Four  year s ago,  

t he cour t  adopt ed a r ul e aut hor i z i ng Wi sconsi n cour t s t o 

t r ansf er  c i v i l  cases t o t r i bal  cour t s.   Wi s.  St at .  § 801. 54.   

The r ul e was cont r over si al  because i t  appl i ed t o par t i es who di d 

not  consent  t o t he t r ansf er s and par t i es who wer e not  member s of  

t he r espect i ve t r i bes.    

¶37 The hi st or y of  t he r ul e i s summar i zed i n Rul e 07- 11,  

I n t he mat t er  of  t he pet i t i on t o cr eat e a r ul e gover ni ng t he 

di scr et i onar y t r ansf er  of  cases t o t r i bal  cour t .   That  hi st or y 

di scl oses some of  t he cour t ' s  concer ns about  subst ant i ve l egal  

quest i ons i nvol ved i n t r ansf er s such as:  

1.  Under  what  c i r cumst ances i s j ur i sdi ct i on 
concur r ent  bet ween t r i bal  and st at e cour t s or  
excl usi ve i n t r i bal  or  st at e cour t ? 

2.  I s t her e a r i ght  under  t he Uni t ed St at es or  
Wi sconsi n const i t ut i on t o have a case hear d i n st at e 
cour t  r at her  t han t r i bal  cour t ? 

3.  How does t he pr oposed r ul e i mpact  t he 
appl i cat i on of  Wi s.  St at .  § 806. 245 ( f ul l  f ai t h and 
cr edi t ) ? 

But  t her e wer e many mor e.  

I  

¶38 The r ul e was adopt ed on June 25,  2008,  t he same day 

t he Uni t ed St at es Supr eme Cour t  deci ded Pl ai ns Commer ce Bank v.  

Long Fami l y Land & Cat t l e Co. ,  554 U. S.  316 ( 2008) .   The Cour t  

vot ed t o adopt  t he r ul e wi t hout  f ul l y  absor bi ng t he i mpor t  of  

t he Pl ai ns Commer ce Bank deci s i on.   The vot e was 4- 3.   When t he 

cour t ' s  or der  was f i l ed on Jul y  31,  2008,  i t  cont ai ned a 16- page 

di ssent  wr i t t en by Just i ce Roggensack,  j oi ned by t wo ot her  

j ust i ces.  
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¶39 Just i ce Roggensack' s di ssent  t o t he r ul e r ai sed 

sever al  l egal  i ssues t hat  wer e not  answer ed by t he maj or i t y i n 

wr i t i ng because of  t he t i mi ng and l i mi t s of  t he r ul emaki ng 

pr ocess.   Some of  t hese i ssues have sur f aced i n t he pr esent  case 

but  wer e not  br i ef ed.  

¶40 One of  t he i ssues t hat  was not  di scussed i n 2008 was 

t he r et r oact i ve appl i cat i on of  t he r ul e.   The pr oponent s of  t he 

r ul e di d not  seek appl i cat i on of  t he r ul e t o cases f i l ed bef or e 

t he r ul e t ook ef f ect ,  and no member  of  t he cour t  advocat ed t hat  

t he r ul e appl y t o cases f i l ed bef or e t he r ul e t ook ef f ect .  

¶41 The cour t  deci ded t hat  t he ef f ect i ve dat e of  t he r ul e 

woul d be Januar y 1,  2009.   Al t hough cour t  r ul es t ake ef f ect  on 

ei t her  Jul y 1 or  Januar y 1,  t he cour t  wel comed t hi s s i x- mont h 

del ay so t hat  t her e coul d be t i me t o dr af t  a l engt hy or der ,  

per mi t  t he wr i t i ng of  a di ssent ,  and gi ve i nt er est ed par t i es t he 

oppor t uni t y t o pr epar e f or  t he unpr ecedent ed new r ul e.   Ther e 

was no di scussi on t hat  t he r ul e coul d be appl i ed t o cases t hat  

had been pendi ng i n Wi sconsi n cour t s f or  mont hs or  year s,  t he 

moment  t he new r ul e t ook ef f ect .  

I I  

¶42 I n t he pr esent  case,  John Kr oner  was t er mi nat ed on May 

7,  2008.   He f i l ed sui t  i n Br own Count y Ci r cui t  Cour t  on 

Sept ember  10,  2008.   Onei da Seven Gener at i ons Cor por at i on ( OSGC)  

r esponded on Oct ober  1,  2008,  wi t h a mot i on t o di smi ss.  

¶43 Al t hough t her e was some di scussi on of  t r ansf er  dur i ng 

subsequent  pr oceedi ngs,  t her e was no mot i on by OSGC t o t r ansf er  

t he case t o t r i bal  cour t  unt i l  Jul y 9,  2010.  
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¶44 The ci r cui t  cour t  di d not  or der  t he case t r ansf er r ed 

t o t he Onei da Tr i bal  Judi c i al  Syst em unt i l  August  31,  2010,  t en 

days shor t  of  t wo year s af t er  t he case was f i l ed i n Br own Count y 

Ci r cui t  Cour t .  

¶45 I n my vi ew,  t he cour t  i nt ended Wi s.  St at .  § 801. 54 t o 

appl y pr ospect i vel y t o cases f i l ed on or  af t er  Januar y 1,  2009.   

Pr ospect i ve appl i cat i on i s s i mpl e and st r ai ght f or war d,  and i t  

avoi ds——at  l east  f or  t hi s case——ext ensi ve consi der at i on of  

whet her  Wi s.  St at .  § 801. 54 may f ai r l y be char act er i zed as a 

pr ocedur al  r ul e;  whet her  i t s r et r oact i ve appl i cat i on woul d 

di st ur b vest ed r i ght s or  i mpose an unr easonabl e bur den on a 

l i t i gant ;  whet her  t he adopt i on of  Wi s.  St at .  § 801. 54 goes 

beyond pl eadi ng,  pr act i ce,  and pr ocedur e or  abr i dges,  enl ar ges,  

or  modi f i es t he subst ant i ve r i ght s of  any l i t i gant ;  and whet her  

t he r ul e passes const i t ut i onal  must er  f or  al l  pot ent i al  

l i t i gant s,  and f or  l i t i gant  Kr oner  i n t he manner  appl i ed.  

¶46 I t  appear s t hat  t hi s cour t  i s  conf r ont ed wi t h a choi ce 

bet ween i nval i dat i ng al l  or  par t  of  t he r ul e or  det er mi ni ng t hat  

r et r oact i ve appl i cat i on of  a r ul e aut hor i z i ng di scr et i onar y 

t r ansf er  t o a t r i bal  cour t  over  t he opposi t i on of  a non- t r i bal  

member ,  does not  " abr i dge,  enl ar ge,  or  modi f y t he subst ant i ve 

r i ght s of  any l i t i gant . "   Wi s.  St at .  § 751. 12( 1) .    

¶47 Thi s i s not  an easy choi ce.    

¶48 Al t hough I  vot ed agai nst  t he adopt i on of  Wi s.  St at .  

§ 801. 54 i n 2008,  I  f r eel y acknowl edge t hat  i t  appear s t o be 

wor ki ng wel l  and wi t hout  di f f i cul t y i n most  cases.   I t  i s  t he 

uncommon cases i n whi ch a l i t i gant  f i l es sui t  i n c i r cui t  cour t ,  
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because he or  she pr ef er s not  t o be i n t r i bal  cour t ,  t hat  cr eat e 

cont r over sy and pr oduce subst ant i ve pr obl ems.  

¶49 Appl y i ng t he r ul e pr ospect i vel y woul d be f ai r  t o t he 

l i t i gant s and woul d avoi d t he k i nd of  deci s i on t hat  wi l l  

under mi ne pr ogr ess i n st at e- t r i bal  r el at i ons.  

I I I  

 ¶50 The r ul e appr oved by t he cour t  cont ai ns cer t ai n 

speci f i c  qual i f i cat i ons and l i mi t at i ons.  

 ¶51 Fi r st ,  " t he r ul e does not  appl y t o any act i on i n whi ch 

cont r ol l i ng l aw gr ant s excl usi ve j ur i sdi ct i on t o ei t her  t he 

c i r cui t  cour t  or  t he t r i bal  cour t . "   Wi s.  St at .  § 801. 54( 1) .  

¶52 Second,  a c i r cui t  cour t  may not  t r ansf er  a case t o 

t r i bal  cour t  under  t he r ul e unl ess t he t r i bal  cour t  " has 

concur r ent  j ur i sdi ct i on of  t he mat t er  i n cont r over sy. "   Wi s.  

St at .  § 801. 54( 2) .    

¶53 Thi r d,  t he r ul e i s not  i nt ended t o " al t er ,  di mi ni sh,  

or  expand"  " t he r i ght s"  of  par t i es under  st at e or  f eder al  l aw.   

Wi s.  St at .  § 801. 54( 6) .    

¶54 Four t h,  t he r ul e i s f ol l owed by a Comment .   The 

Comment  was not  adopt ed by t he cour t  but  i t  " may be consul t ed 

f or  gui dance i n i nt er pr et i ng and appl y i ng"  t he r ul e.   Sup.  Ct .  

Or der  07- 11,  2008 WI  114,  307 Wi s.  2d xvi i  ( i ssued Jul y 31,  

2008,  ef f .  Jan.  1,  2009) .   The Comment  r eads:  

 Comment ,  2008.   The pur pose of  t hi s r ul e i s t o 
enabl e c i r cui t  cour t s t o t r ansf er  c i v i l  act i ons t o 
t r i bal  cour t s i n Wi sconsi n as ef f i c i ent l y as possi bl e 
wher e appr opr i at e.   I n consi der i ng t he f act or s under  
sub.  ( 2) ,  t he c i r cui t  cour t  shal l  gi ve par t i cul ar  
wei ght  t o t he const i t ut i onal  r i ght s of  t he l i t i gant s 
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and t hei r  r i ght s t o asser t  al l  avai l abl e c l ai ms and 
def enses.    

( Emphasi s added. )  

¶55 These qual i f i cat i ons and l i mi t at i ons r eveal  sever al  

ser i ous pr obl ems wi t h t he r ul e.   For  exampl e,  " t he c i r cui t  cour t  

may,  on i t s own mot i on .  .  .  cause such act i on t o be t r ansf er r ed 

t o t he t r i bal  cour t . "   Wi s.  St at .  § 801. 54( 2) .   Thi s means t hat  

t he c i r cui t  cour t  may i t sel f  i ni t i at e t he t r ansf er  pr ocess,  

wi t hout  a r equest  f r om any par t y ,  and bef or e r ecei v i ng evi dence 

or  l egal  ar gument  on such vi t al  i ssues as excl usi ve 

j ur i sdi ct i on,  concur r ent  j ur i sdi ct i on,  t he " r i ght s"  of  t he 

l i t i gant s,  and al l  t he f act or s set  out  i n Wi s.  St at .  

§ 801. 54( 2) .    

¶56 I t  i s  one t hi ng f or  a c i r cui t  cour t  t o deci de 

i mpar t i al l y  a par t y ' s mot i on t o t r ansf er  t he case.   I t  i s  qui t e 

anot her  t hi ng f or  a cour t  t o dec i de mul t i pl e i ssues l eadi ng t o a 

t r ansf er ,  over  t he opposi t i on of  one of  t he par t i es,  when t he 

cour t  i s  act i ng on i t s own mot i on.  

¶57 The par t y seeki ng t o t r ansf er  a case f r om ci r cui t  

cour t  t o t r i bal  cour t  has t he bur den of  pr oof  on concur r ent  

j ur i sdi ct i on and ot her  key i ssues.   The r ul e does not  seem t o 

appr eci at e how a l i t i gant  opposed t o t he t r ansf er  wi l l  r eact  

when t he deci s i on on key i ssues i s made by t he same j udge who 

i ni t i at ed t he t r ansf er .  

¶58 I t  shoul d be not ed t hat  cases f i l ed i n c i r cui t  cour t  

can be t r ansf er r ed t o " a f or um out si de t hi s st at e, "  Wi s.  St at .  

§ 801. 63,  or  r emoved t o a Uni t ed St at es Di st r i ct  Cour t ,  28 

U. S. C.  § 1441 ( Removal  of  c i v i l  act i ons) .   I n nei t her  i nst ance,  
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however ,  does t he ci r cui t  cour t  i ni t i at e t he t r ansf er .   The 

j udge i n t hese si t uat i ons r et ai ns hi s or  her  neut r al i t y.  

¶59 I n my vi ew,  t he j udge- i ni t i at i on pr ovi s i on of  t he r ul e 

shoul d be el i mi nat ed.  

¶60 Anot her  concer n f l ows f r om t he emphasi s on a 

l i t i gant ' s " r i ght s"  i n Wi s.  St at .  § 801. 54( 6) ,  i n t he r ul e' s 

Comment ,  and i n Wi s.  St at .  § 751. 12( 1) .   Sect i on ( 2)  of  t he r ul e 

f ai l s  t o enumer at e,  i n f act or s ( a) - ( k) ,  any r equi r ed di scussi on 

of  a l i t i gant ' s " r i ght s"  as a r el evant  f act or .   The f ai l ur e t o 

enumer at e t hi s f act or  means t hat  i t  coul d be over l ooked or  

mi ni mi zed i n t he c i r cui t  cour t ' s  deci s i on.   Thi s woul d not  be 

accept abl e.    

¶61 Wi sconsi n St at .  § 801. 63( 1)  asks t he c i r cui t  cour t  t o 

f i nd t hat  t r ansf er  t o a f or ei gn f or um " shoul d"  be ef f ect ed " as a 

mat t er  of  subst ant i al  j ust i ce. "   That  consi der at i on i s l acki ng 

i n t hi s r ul e.  

¶62 The f act or s i n § 801. 54( 2) ( a) - ( k)  ar e l ar gel y der i ved 

f r om Teague v.  Bad Ri ver  Band of  Lake Super i or  Tr i be of  Chi ppewa 

I ndi ans,  2003 WI  118,  ¶71,  265 Wi s.  2d 64,  665 N. W. 2d 899,  i n 

t he opi ni on aut hor ed by Chi ef  Just i ce Abr ahamson.  

¶63 Chi ef  Just i ce Abr ahamson' s opi ni on expl ai ns t he 

f act or s as f ol l ows:  

[ C] our t s and schol ar s have devel oped a number  of  
f act or s t o hel p st at e and t r i bal  cour t s det er mi ne,  i n 
t he spi r i t  of  cooper at i on,  not  compet i t i on,  whi ch of  
t wo cour t s shoul d pr oceed t o j udgment  and whi ch cour t  
shoul d abst ai n and cede i t s j ur i sdi ct i on.  .  .  .   [ T] he 
wei ght  t o be gi ven each f act or  wi l l  var y f r om case t o 
case.  [ 14]  
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 [ 14]  I  have compi l ed t hese f act or s f r om a number  
of  sour ces di scussi ng comi t y,  al l ocat i on of  
j ur i sdi ct i on,  and enf or cement  of  j udgment s.   See,  
e. g. ,  [ Raymond L.  Ni bl ock & Wi l l i am C.  Pl ouf f e,  
Feder al  Cour t s,  Tr i bal  Cour t s,  and Comi t y:  Devel opi ng 
Tr i bal  Judi c i ar i es and For um Sel ect i on,  19 U.  Ar k.  
Li t t l e Rock L.  Rev.  219,  237- 39 ( 1997) ] ;  Tr i bal / St at e 
Pr ot ocol  f or  t he Judi c i al  Al l ocat i on of  Jur i sdi ct i on 
Bet ween t he Four  Chi ppewa Tr i bes of  Nor t her n Wi sconsi n 
and t he Tent h Judi c i al  Di st r i ct  of  Wi sconsi n ( 2001) .  

¶64 These f act or s ar e heavi l y i nf l uenced by consi der at i ons 

of  comi t y.   But  t hi s case and ot her s l i ke i t  shoul d not  be 

vi ewed as comi t y cases wher e t her e i s no compet i ng case pendi ng 

i n t r i bal  cour t .   Thi s case and ot her s l i ke i t  shoul d f ocus on 

t he subst ant i ve r i ght s of  t he l i t i gant s.  

¶65 Assumi ng wi t hout  deci di ng t hat  t he Onei da Tr i bal  

Judi c i al  Syst em has concur r ent  j ur i sdi ct i on i n t hi s case,  t he 

Br own Count y Ci r cui t  Cour t  i s  not  obl i gat ed t o t r ansf er  t he case 

t o t r i bal  cour t .   Focusi ng on f act or s l i ke t he " cour t ' s  

expendi t ur e of  t i me and r esour ces, "  § 801. 54( 2) ( g) ,  " [ t ] he cour t  

i n whi ch t he act i on can be deci ded most  expedi t i ousl y, "  

§ 801. 54( 2) ( h) ,  and especi al l y " [ t ] he i nst i t ut i onal  and 

admi ni st r at i ve i nt er est s of  each cour t , "  § 801. 54( 2) ( i ) ,  di ver t s 

at t ent i on f r om t he i nt er est s of  t he l i t i gant s whi ch shoul d be 

par amount .  

¶66 I t  must  be r emember ed t hat  one of  t he par t i es i n t hi s 

case chose t o f i l e sui t  i n Br own Count y Ci r cui t  Cour t  and pai d a 

f i l i ng f ee t o accompl i sh t hi s obj ect i ve.   Tr ansf er  depr i ves t he 

par t y of  t hat  f or um.  

¶67 Fi nal l y,  under  t he r ul e,  t he par t y whose case i s 

i nvol unt ar i l y  t r ansf er r ed t o t r i bal  cour t  must  appeal  t he 

t r ansf er  deci s i on t o t he cour t  of  appeal s——and appeal  on t he 



No.   2010AP2533. dt p 

 

8 
 

i ssue of  t r ansf er .   Wi s.  St at .  § 801. 54( 4) .   Thi s wi l l  i ncr ease 

t he par t y ' s cost s because t he mer i t s of  t he case wi l l  not  yet  

have been deci ded.   I mmedi at e appeal  i s  necessar y because once 

t he case goes t o t r i bal  cour t ,  t he par t y l oses t he abi l i t y  t o 

appeal  t he t r i bal  cour t ' s  subst ant i ve deci s i on t o a Wi sconsi n 

cour t .   Thi s may be uncor r ect abl e i n t he r ul e,  but  i t  

under scor es t he si gni f i cance of  a t r ansf er .    

¶68 I n sum,  t her e i s r oom f or  s i gni f i cant  i mpr ovement  i n 

t he t r ansf er  r ul e.  

¶69 Thi s i s not  t he case t o deci de al l  t he ser i ous i ssues 

i mpl i cat ed i n t he exi st i ng r ul e.   Thi s i s t he case t o det er mi ne 

t hat  t he r ul e shoul d be appl i ed pr ospect i vel y.  
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¶70 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring).   Thi s i s 

t he f i r st  case t o come bef or e us based on a nonconsensual  

t r ansf er  of  a nont r i bal  member ' s l awsui t  t o t r i bal  cour t  

pur suant  t o Wi s.  St at .  § 801. 54.   We ar e asked t o eval uat e 

whet her  t he t r ansf er  t o t r i bal  cour t  was l awf ul .   I  do not  j oi n 

t he l ead opi ni on of  Just i ce N.  Pat r i ck Cr ooks,  but  r at her  

concl ude t hat  t he t r ansf er  t o Onei da Tr i bal  Cour t  was not  l awf ul  

because:   ( 1)  § 801. 54 was r et r ospect i vel y appl i ed i n v i ol at i on 

of  John N.  Kr oner ' s vest ed subst ant i ve,  const i t ut i onal  r i ght s,  

i ncl udi ng,  but  not  l i mi t ed t o,  hi s r i ght  of  access t o Wi sconsi n 

cour t s gr ant ed by Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n 

Const i t ut i on;  and ( 2)  t he supr eme cour t ' s  pr omul gat i on of  

§ 801. 54,  pur suant  t o t he l egi s l at i ve del egat i on of  r ul e- maki ng 

aut hor i t y i n Wi s.  St at .  § 751. 12( 1) ,  r equi r ed t he ci r cui t  cour t  

t o make a t hr eshol d det er mi nat i on t hat  t he appl i cat i on of  

§ 801. 54 woul d not  abr i dge,  enl ar ge or  modi f y subst ant i ve r i ght s  

of  l i t i gant s.   Because our  r ul e was not  expl i c i t  on t hi s poi nt ,  

t he c i r cui t  cour t  di d not  have r eason t o bel i eve i t  must  

under t ake t hi s t hr eshol d det er mi nat i on;  t her ef or e,  i t  was not  

accompl i shed.   Accor di ngl y,  gi ven t he addi t i onal  opi ni ons f i l ed 

i n t hi s case t oday,  t he cour t  of  appeal s i s r ever sed,  Onei da 

Seven Gener at i ons'  mot i on t o t r ansf er  t o t r i bal  cour t  i s  deni ed,  

and t he cause i s r emanded t o t he c i r cui t  cour t  t o pr oceed on t he 

mer i t s of  t he pendi ng l awsui t . 1   
                                                 

1 Al t hough our  r at i onal es di f f er ,  f our  j ust i ces——Just i ces 
Pr osser ,  Roggensack,  Zi egl er ,  and Gabl eman——do not ,  upon r emand,  
per mi t  t r ansf er  of  t hi s case t o t he Onei da Tr i bal  Cour t ,  but  
r equi r e t he c i r cui t  cour t  t o pr oceed on t he mer i t s of  t he 
pendi ng l awsui t .    
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I .   BACKGROUND 

¶71 John Kr oner  was empl oyed by t he Onei da Seven 

Gener at i ons Cor por at i on,  whi ch i s a r eal  est at e devel opment  and 

hol di ng company sol el y owned by t he Onei da Nat i on.   Dur i ng t he 

cour se of  hi s empl oyment ,  Kr oner  ser ved as t he Chi ef  Execut i ve 

Of f i cer  ( CEO)  f or  Seven Gener at i ons,  bot h on and of f  t he Onei da 

Nat i on' s r eser vat i on.    

¶72 Kr oner ' s empl oyment  was t er mi nat ed by Seven 

Gener at i ons on May 7,  2008.   On Sept ember  10,  2008,  Kr oner  sued 

Seven Gener at i ons i n Br own Count y Ci r cui t  Cour t ,  c l ai mi ng br each 

of  hi s empl oyment  cont r act  and wr ongf ul  di schar ge,  i n v i ol at i on 

of  publ i c pol i cy.    

¶73 The Onei da Nat i on ut i l i zes t wo document s f or  

empl oyment - r el at ed concer ns f or  t r i bal  member s:   t he " Bl ue Book"  

and t he " By- l aws. "   However ,  Kr oner  does not  c l ai m t hat  ei t her  

t he Bl ue Book or  t he By- l aws pr ovi des a basi s  f or  hi s c l ai ms 

because he i s not  a t r i bal  member  and he wor ked f or  Seven 

Gener at i ons,  r at her  t han t he Onei da Nat i on.   Kr oner  asser t s t hat  

t he t wo Onei da Nat i on document s ar e r el evant  sol el y as evi dence 

t hat ,  as t he CEO of  Seven Gener at i ons,  he had t he expect at i on 

t hat  he woul d be t er mi nat ed onl y f or  cause,  as woul d t r i bal  

member s,  r at her  t han bei ng an empl oyee- at - wi l l .    

¶74 Seven Gener at i ons count er s t hat  i t s  " Gui del i nes"  set  

t he t er ms and condi t i ons of  empl oyment  f or  t hei r  empl oyees and 

t hat  under  t he Gui del i nes,  Kr oner  was an empl oyee- at - wi l l .    

¶75 On Apr i l  29,  2009,  Onei da Tr i bal  Judge Wi nni f r ed L.  

Thomas wr ot e t he Br own Count y Ci r cui t  Cour t ,  sayi ng t hat  t he 
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t r i bal  cour t  woul d accept  j ur i sdi ct i on of  t he pendi ng case,  i f  

t he case was t r ansf er r ed subsequent  t o t he ef f ect i ve dat e of  

Wi s.  St at .  § 801. 54. 2  On Jul y 8,  2010,  al most  t wo year s af t er  

Kr oner  commenced t he act i on i n Br own Count y Ci r cui t  Cour t ,  Seven 

Gener at i ons moved t o t r ansf er  t he act i on t o Onei da Tr i bal  Cour t .    

¶76 Kr oner  obj ect ed t o Seven Gener at i on' s mot i on t o 

t r ansf er ,  c l ai mi ng t hat  t he t r i bal  cour t  di d not  have 

j ur i sdi ct i on over  t hi s case.   However ,  on August  31,  2010,  t he 

c i r cui t  cour t  or der ed t he t r ansf er  of  Kr oner ' s l awsui t  t o t he 

Onei da Tr i bal  Cour t .    

¶77 Kr oner  appeal ed t he t r ansf er ;  t he cour t  of  appeal s 

af f i r med,  and we gr ant ed r evi ew.  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶78 St at ut or y i nt er pr et at i on i s a quest i on of  l aw f or  our  

i ndependent  r evi ew;  however ,  we benef i t  f r om t he di scussi ons of  

t he cour t  of  appeal s and t he ci r cui t  cour t .   Ri char ds v.  Badger  

Mut .  I ns.  Co. ,  2008 WI  52,  ¶14,  309 Wi s.  2d 541,  749 N. W. 2d 581.    

¶79 Whet her  a st at ut e i s pr ocedur al  or  has subst ant i ve 

component s i s a quest i on of  l aw t hat  we i ndependent l y r evi ew,  

see Mat t hi es v.  Posi t i ve Saf et y Mf g.  Co. ,  2001 WI  82,  ¶¶15,  21,  

244 Wi s.  2d 720,  628 N. W. 2d 842,  as i s t he quest i on of  whet her  a 

st at ut e i s t o be appl i ed r et r ospect i vel y or  pr ospect i vel y,  

                                                 
2 The ef f ect i ve dat e of  Wi s.  St at .  § 801. 54 has been 

i nconsi st ent l y st at ed as Jul y 31,  2008,  307 Wi s.  2d xvi i ,  and 
Januar y 1,  2009,  307 Wi s.  2d xxi .   Gi ven t he dat e of  t he cour t ' s  
or der ,  t he Januar y 1,  2009,  dat e i s cor r ect .  
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Snopek v.  Lakel and Med.  Ct r . ,  223 Wi s.  2d 288,  293,  588 N. W. 2d 

19 ( 1999) .    

¶80 Addi t i onal l y,  whet her  t he appl i cat i on of  Wi s.  St at .  

§ 801. 54 af f ect s a par t y ' s r i ght  of  access t o Wi sconsi n cour t s 

under  Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on,  and 

whet her  § 801. 54 af f ect s ot her  subst ant i ve r i ght s guar ant eed by 

t he Uni t ed St at es Const i t ut i on and t he Wi sconsi n Const i t ut i on 

ar e al so l egal  quest i ons f or  our  i ndependent  r evi ew.   See Wi ener  

v.  J. C.  Penney Co. ,  65 Wi s.  2d 139,  150,  222 N. W. 2d 149 ( 1974) .  

B.   Ret r ospect i ve Ver sus Pr ospect i ve Appl i cat i on 

¶81 Whet her  Wi s.  St at .  § 801. 54 shoul d be appl i ed 

r et r ospect i vel y t o c l ai ms t hat  accr ued pr i or  t o t he ef f ect i ve 

dat e of  § 801. 54 r emai ns a f oundat i onal  quest i on t hat  was not  

addr essed by t he c i r cui t  cour t .   As a gener al  r ul e,  st at ut es ar e 

pr esumed t o oper at e pr ospect i vel y.   See Schul z  v.  Yst ad,  155 

Wi s.  2d 574,  597,  456 N. W. 2d 312 ( 1990) .   On t he ot her  hand,  i f  

a st at ut e pr ovi des speci f i c  di r ect i on t hat  i t  i s  t o be appl i ed 

t o al l  c l ai ms,  wi t hout  r egar d t o when t he cl ai m accr ued,  

gener al l y,  we woul d appl y i t  r et r ospect i vel y.   See i d.  at  597-

98.    

¶82 When we consi der  whet her  t o appl y a st at ut e 

r et r ospect i vel y or  pr ospect i vel y,  we al so exami ne whet her  t he 

st at ut e i s pr ocedur al  or  subst ant i ve.   See i d.  at  597.     

¶83 Pr ocedur al  st at ut es addr ess met hods of  enf or ci ng 

r i ght s or  obl i gat i ons.   I d.   I f  a st at ut e i s pur el y pr ocedur al  

or  r emedi al  i n nat ur e,  we gener al l y appl y i t  t o conduct  t hat  

occur r ed bef or e t he ef f ect i ve dat e of  t he st at ut e.   See Snopek,  
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223 Wi s.  2d at  294.   However ,  t hi s r ul e of  r et r ospect i ve 

appl i cat i on appl i es onl y i f  r et r ospect i ve appl i cat i on woul d not  

i mpai r  or  di st ur b vest ed r i ght s.   See Tr i ni t y Pet r ol eum,  I nc.  v.  

Scot t  Oi l  Co. ,  2007 WI  88,  ¶40 n. 24,  302 Wi s.  2d 299,  735 N. W. 2d 

1 ( c i t i ng Gut t er  v.  Seamandel ,  103 Wi s.  2d 1,  17,  308 N. W. 2d 403 

( 1981) ) .    

¶84 I n cont r ast  t o pr ocedur al  st at ut es,  subst ant i ve 

st at ut es ar e pr esumed t o appl y pr ospect i vel y.   See Snopek,  223 

Wi s.  2d at  294.   Subst ant i ve st at ut es cr eat e,  def i ne or  r egul at e 

r i ght s or  obl i gat i ons.   Bet t hauser  v.  Med.  Pr ot ect i ve Co. ,  172 

Wi s.  2d 141,  147- 48,  493 N. W. 2d 40 ( 1992) .   

¶85 Some st at ut es t hat  may appear  t o be pr ocedur al  have 

subst ant i ve component s.   For  exampl e,  i n Schul z,  we exami ned 

Wi s.  St at .  § 767. 32( 1m)  ( 1989- 90) , 3 whi ch addr essed whet her  chi l d 

suppor t  or der s may be modi f i ed.   The cust odi al  par ent s ar gued 

t hat  § 767. 32( 1m)  shoul d be appl i ed r et r ospect i vel y because t he 

st at ut e was r emedi al  or  pr ocedur al ,  r at her  t han subst ant i ve i n 

nat ur e.   Schul z,  155 Wi s.  2d at  597.   They cont ended i t  was 

pr ocedur al  and r emedi al  because § 767. 32( 1m)  pr escr i bed t he 

met hod t hat  a c i r cui t  cour t  was t o empl oy when r evi s i ng an or der  

or  j udgment  f or  chi l d suppor t .   I d.    

¶86 However ,  af t er  a car ef ul  anal ysi s of  t he ef f ect  of  

Wi s.  St at .  § 767. 32( 1m) ,  we concl uded i t  was a subst ant i ve l aw,  

not  subj ect  t o r et r ospect i ve appl i cat i on.   I d.  at  597- 98.   We so 

concl uded because,  pr i or  t o t he enact ment  of  § 767. 32( 1m) ,  " a 

                                                 
3 Al l  f ur t her  r ef er ences t o Wi s.  St at .  § 767. 32( 1m)  ar e t o 

t he 1989- 90 ver si on unl ess ot her wi se not ed.  
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chi l d suppor t  obl i gor  had a l ong- st andi ng and wel l - est abl i shed 

r i ght  t o pet i t i on a Wi sconsi n cour t  f or  r et r oact i ve modi f i cat i on 

of  t he amount  of  chi l d suppor t  due under  an or der  or  j udgment  

f or  suppor t , "  whi ch t he cour t  i n i t s di scr et i on coul d gr ant .   

I d.  at  598.   However ,  because § 767. 32( 1m)  " el i mi nat ed a chi l d 

suppor t  obl i gor ' s r i ght  t o pet i t i on f or  r et r oact i ve modi f i cat i on 

of  suppor t  and t her eby r edef i ned hi s or  her  obl i gat i on wi t h 

r espect  t o accumul at ed suppor t  ar r ear ages, "  we concl uded t hat  

§ 767. 32( 1m)  was a subst ant i ve l aw.   I d.    

¶87 Kr oner  commenced t hi s l awsui t  i n Br own Count y Ci r cui t  

Cour t  bef or e t he ef f ect i ve dat e of  Wi s.  St at .  § 801. 54;  

accor di ngl y,  Kr oner ' s c l ai m necessar i l y  accr ued pr i or  t o t he 

ef f ect i ve dat e of  § 801. 54.   Fur t her mor e,  Kr oner ' s l awsui t  was 

pendi ng al most  t wo year s bef or e Seven Gener at i ons moved t o 

t r ansf er  t he act i on t o Onei da Tr i bal  Cour t .    

¶88 Wi sconsi n St at .  § 801. 54 i s s i l ent  i n r egar d t o 

whet her  cour t s shoul d appl y t he st at ut e r et r ospect i vel y or  

pr ospect i vel y.   However ,  l i t i gant s who come wi t hi n t he st at ut or y  

pr ovi s i ons f or  subj ect  mat t er  j ur i sdi ct i on f or  cont r act  di sput es 

have a st at ut or y r i ght  t o avai l  t hemsel ves of  t he Wi sconsi n 

cour t  syst em.   See Wi s.  St at .  § 801. 05( 5) ( a)  and ( b) ;  see al so 

§ 801. 05( 1) ( d)  ( r ecogni z i ng gener al  j ur i sdi ct i on over  def endant s 

" engaged i n subst ant i al  and not  i sol at ed act i v i t i es wi t hi n t hi s 

st at e" ) .    

¶89 I n addi t i on,  i t  has l ong been hel d t hat  Ar t i c l e I ,  

Sect i on 9 of  t he Wi sconsi n Const i t ut i on pr ovi des a r i ght  of  
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access t o Wi sconsi n cour t s. 4  See New Yor k Li f e I ns.  Co.  v.  

St at e,  192 Wi s.  404,  412,  211 N. W.  288 ( 1927)  ( concl udi ng t hat  

Ar t i c l e I ,  Sect i on 9 " guar ant ee[ s]  t o ever y sui t or  hi s day i n a 

[ Wi sconsi n]  cour t  of  compet ent  j ur i sdi ct i on t o whi ch he may 

pr esent  hi s c l ai m f or  j udi c i al  r el i ef  and i n whi ch he may ei t her  

wi n a v i ct or y or  suf f er  a def eat  accor di ng t o t he st r engt h or  

weakness of  t he case whi ch he pr esent s" ) ;  see al so Pent er man v.  

Wi s.  El ec.  Power  Co. ,  211 Wi s.  2d 458,  474,  565 N. W. 2d 521 

( 1997)  ( " The r i ght  of  access t o t he cour t s i s secur ed by t he 

Fi r st  and Four t eent h Amendment [ s ] .   I t  ent i t l es  t he i ndi v i dual  

t o a f ai r  oppor t uni t y t o pr esent  hi s or  her  c l ai m. " ) .    

¶90 Ar t i c l e I ,  Sect i on 9 does not  gr ant  l i t i gant s t he 

exact  r emedy t hey desi r e,  but  r at her  i t  guar ant ees access t o 

Wi sconsi n cour t s t o pr oceed on r i ght s and r emedi es cr eat ed by 

const i t ut i on,  st at ut e or  common l aw.   See Doer i ng v.  WEA I ns.  

Gr oup,  193 Wi s.  2d 118,  130- 31,  532 N. W. 2d 432 ( 1995) .   Thi s 

const i t ut i onal  r i ght  of  access t o Wi sconsi n cour t s i s 

subst ant i ve i n nat ur e.   See Thomas v.  Mal l et t ,  2005 WI  129,  ¶122 

n. 36,  285 Wi s.  2d 236,  701 N. W. 2d 523.   However ,  t he manner  i n 

whi ch i t  i s  exer ci sed may be af f ect ed by st at ut es t hat  have bot h 

pr ocedur al  and subst ant i ve component s.    

                                                 
4 Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on 

pr ovi des:   " Ever y per son i s ent i t l ed t o a cer t ai n r emedy i n t he 
l aws f or  al l  i nj ur i es,  or  wr ongs whi ch he may r ecei ve i n hi s 
per son,  pr oper t y ,  or  char act er ;  he ought  t o obt ai n j ust i ce 
f r eel y,  and wi t hout  bei ng obl i ged t o pur chase i t ,  compl et el y and 
wi t hout  deni al ,  pr ompt l y and wi t hout  del ay,  conf or mabl y t o t he 
l aws. "  



No.   2010AP2533. pdr  

 

8 
 

¶91 I t  i s  not  uncommon f or  st at ut es t o have bot h 

pr ocedur al  and subst ant i ve component s.   For  exampl e,  i n Fi nnegan 

v.  Wi s.  Pat i ent s  Comp.  Fund,  2003 WI  98,  ¶31,  263 Wi s.  2d 574,  

666 N. W. 2d 797,  we expl ai ned t hat  Wi s.  St at .  § 893. 55 had bot h 

pr ocedur al  and subst ant i ve component s i n r egar d t o l i mi t at i ons 

of  medi cal  mal pr act i ce act i ons.   A s i mi l ar  c i r cumst ance was 

addr essed i n our  deci s i on i n Schul z,  as expl ai ned above.    

¶92 I n Wi sconsi n cour t s,  c i v i l  l i t i gant s who br i ng an 

act i on at  l aw have t he r i ght  t o a j ur y t r i al ,  accor di ng t o 

Ar t i c l e I ,  Sect i on 5 of  t he Wi sconsi n Const i t ut i on,  i f  t hat  

r i ght  exi st ed at  common l aw at  t he t i me of  t he adopt i on of  t he 

const i t ut i on.   Vi l l age Food & Li quor  Mar t  v.  H&S Pet r ol eum,  

I nc. ,  2002 WI  92,  ¶12,  254 Wi s.  2d 478,  647 N. W. 2d 177.   That  

const i t ut i onal  pr ovi s i on i s af f i r med i n Wi sconsi n st at ut es,  

whi ch pr ovi de t hat  t he r i ght  t o a j ur y t r i al  " shal l  be pr eser ved 

t o t he par t i es i nvi ol at e"  when appl i cabl e l egi s l at i ve condi t i ons 

ar e met .   Wi s.  St at .  § 805. 01.    

¶93 Al t hough t he j ur y demand and f ees payment  ar e 

pr ocedur al  mechani sms by whi ch t he r i ght  t o a j ur y t r i al  i s  

execut ed,  t he r i ght  t o a j ur y t r i al  i s  a subst ant i ve r i ght .   See 

St at e ex r el .  St r ykowski  v.  Wi l k i e,  81 Wi s.  2d 491,  523,  261 

N. W. 2d 434 ( 1978) .   Tr ansf er  t o t he Onei da Tr i bal  Cour t  woul d 

t er mi nat e t he subst ant i ve r i ght  t o a j ur y t r i al  because Onei da 
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Tr i bal  Cour t  does not  pr ovi de j ur y t r i al s. 5  See Rul es of  t he 

Onei da Tr i bal  Judi c i al  Syst em,  Judi c i al  Code,  Ar t i c l e I  ( 2006) .    

¶94 I n addi t i on,  Wi sconsi n cour t s honor  t he Uni t ed St at es 

Const i t ut i on and t he Wi sconsi n Const i t ut i on.   See Dep' t  of  

Admi n.  v.  WERC,  90 Wi s.  2d 426,  434- 35,  280 N. W. 2d 150 ( 1979) .   

The t wo const i t ut i ons pr ovi de t he f r amewor k i n whi ch al l  

Wi sconsi n cour t s must  oper at e.   See St at e v.  Cockr el l ,  2007 WI  

App 217,  ¶34 n. 10,  306 Wi s.  2d 52,  741 N. W. 2d 267.   Thi s  

const i t ut i onal  f r amewor k i ncl udes t he Uni t ed St at es 

Const i t ut i on' s Bi l l  of  Ri ght s and t he Wi sconsi n Const i t ut i on' s 

Decl ar at i on of  Ri ght s.   Hel gel and v.  Wi s.  Muni c i pal i t i es,  2008 

WI  9,  ¶13,  307 Wi s.  2d 1,  745 N. W. 2d 1 ( expl ai ni ng t hat  when 

Wi sconsi n cour t s set t l e di sput es br ought  bef or e t hem,  t hey must  

pr ot ect  t he l i t i gant s '  r i ght s under  t he Bi l l  of  Ri ght s and t he 

Decl ar at i on of  Ri ght s) .    

¶95 However ,  as t he Uni t ed St at es Supr eme Cour t  has hel d,  

t he Uni t ed St at es Const i t ut i on i s not  bi ndi ng on t r i bal  cour t s.   

Pl ai ns Commer ce Bank v.  Long Fami l y Land & Cat t l e Co. ,  554 U. S.  

316,  337 ( 2008)  ( c i t i ng Tal t on v.  Mayes,  163 U. S.  376,  382- 83 

( 1896) ) .   As separ at e sover ei gns ant edat i ng t he Const i t ut i on,  

I ndi an t r i bes have " hi st or i cal l y been r egar ded as unconst r ai ned 

by t hose [ f eder al ]  const i t ut i onal  pr ovi s i ons f r amed speci f i cal l y 

                                                 
5 The r ecor d i s not  compl et el y c l ear  on whet her  t he i ssue of  

a j ur y t r i al  was det er mi ned bef or e t he c i r cui t  cour t  or der ed 
t r ansf er .   However ,  i f  Kr oner  sought  a j ur y t r i al  af t er  t r ansf er  
t o t he Onei da Tr i bal  Cour t ,  t hat  mode of  t r i al  woul d be 
unavai l abl e.   
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as l i mi t at i ons on f eder al  or  st at e aut hor i t y. "   Sant a Cl ar a 

Puebl o v.  Mar t i nez,  436 U. S.  49,  56 ( 1978) .    

¶96 Accor di ngl y,  t r i bal  cour t s ar e not  r equi r ed t o 

under t ake t he pr ot ect i on of  l i t i gant s '  r i ght s under  t he Bi l l  of  

Ri ght s or  t he Decl ar at i on of  Ri ght s.   For  exampl e,  bot h t he Bi l l  

of  Ri ght s of  t he Uni t ed St at es Const i t ut i on and t he Wi sconsi n 

Const i t ut i on guar ant ee t he separ at i on of  chur ch and st at e.   U. S.  

Const .  amend.  I ;  Wi s.  Const .  ar t .  I ,  § 18.   Separ at i on of  chur ch 

and st at e i s one of  t he basi c t enet s of  our  democr acy;  however ,  

separ at i on of  chur ch and st at e i s not  a t enet  of  al l  t r i bes.   

I nst ead,  t r i bal  cour t s may i ncor por at e t hei r  r el i gi ous val ues as 

cust om and t r adi t i on t hat  i nf or m t r i bal  cour t s '  v i ews of  t he 

l aw. 6  

¶97 The i ncor por at i on of  t r i bal  r el i gi on i nt o t r i bal  cour t  

deci s i ons may r easonabl y under l i e obj ect i ons f r om t hose who have 

chosen st at e cour t s t o adj udi cat e di sput es,  when r emoval  t o 

t r i bal  cour t  has been sought .   For  exampl e,  i n I n t he Mat t er  of  

t he Adopt i on of  B. G. J. ,  111 P. 3d 651 ( Ka.  2005) ,  t r ansf er  t o 

t r i bal  cour t  was sought  f or  an adopt i on pr oceedi ng f or  an I ndi an 

chi l d who was subj ect  t o t he I ndi an Chi l d Wel f ar e Act  ( I CWA) ,  

wher eby t r ansf er  was possi bl e under  f eder al  l aw. 7  The chi l d' s 
                                                 

6 See Tr i bal  Cour t s and t he Admi ni st r at i on of  Just i ce i n 
I ndi an Count r y:   Hear i ng on S.  576 Bef or e t he S.  Comm.  on I ndi an 
Af f ai r s,  110t h Cong.  7 ( 2008)  ( st at ement  of  Roman J.  Dur an,  Vi ce 
Pr esi dent ,  Nat i onal  Amer i can I ndi an Cour t  Judges Associ at i on) .  

7 The I ndi an Chi l d Wel f ar e Act  ( I CWA)  i s f eder al  l egi s l at i on 
addr essi ng t he adopt i on and cust ody of  I ndi an chi l dr en.   I t  set s 
out  cr i t er i a f or  t r i bal  i nt er vent i on and f or  t he t r ansf er  of  
st at e adopt i on and cust ody act i ons t o t r i bal  cour t s.   See I n t he 
Mat t er  of  t he Adopt i on of  B. G. J. ,  111 P. 3d 651,  656 ( Ka.  2005) ;  
25 U. S. C.  § 1903.   
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mot her ,  a t r i bal  member ,  obj ect ed t o t r ansf er  t o t r i bal  cour t  

because she di d not  f ol l ow t he cust oms and t he t r adi t i ons of  t he 

t r i be.   For  exampl e,  she di d not  pr act i ce t he Dr um Rel i gi on,  

whi ch was pr act i ced by most  of  t he t r i be.   I d.  at  654.   The 

st at e cour t  j udge deni ed t he r equest ed t r ansf er ,  and on 

appel l at e r evi ew,  t hat  exer ci se of  di scr et i on was uphel d.   I d.  

at  655- 59.  

¶98 I n addi t i on,  Wi sconsi n appel l at e cour t s have no power  

t o r evi ew t he mer i t s of  t r i bal  cour t  deci s i ons once a t r ansf er  

t o t r i bal  cour t  occur s because t hose deci s i ons wi l l  be made by 

t he cour t s of  an i ndependent  sover ei gn. 8  Even f eder al  cour t s 

cannot  r evi ew t r i bal  cour t  deci s i ons i n t he usual  cour se of  

f eder al  appel l at e r evi ew.   Nevada v.  Hi cks,  533 U. S.  353,  385 

( 2001)  ( Sout er ,  J. ,  concur r i ng)  ( expl ai ni ng t hat  " t her e i s no 

ef f ect i ve r evi ew mechani sm i n pl ace t o pol i ce t r i bal  cour t s '  

deci s i ons on mat t er s of  non- t r i bal  l aw,  s i nce t r i bal - cour t  

j udgment s based on st at e or  f eder al  l aw can nei t her  be r emoved 

nor  appeal ed t o st at e or  f eder al  cour t s" ) .   Ci v i l  cases may be 

r e- exami ned i f  a separ at e decl ar at or y j udgment  act i on i s br ought  

i n f eder al  cour t  t hat  asser t s t hat  t he t r i bal  cour t  had no 

subj ect  mat t er  j ur i sdi ct i on over  t he c l ai ms made.   I d.  at  357.   

However ,  because Wi sconsi n st ands on di f f er ent  f oot i ng wi t h t he 

I ndi an t r i bes t han does t he f eder al  gover nment ,  t her e i s no 

st at e aut hor i t y t o over t ur n a t r i bal  cour t  deci s i on,  even when 

t hat  deci s i on i s c l ear l y wr ong under  st at e l aw.    

                                                 
8 See al so Wi s.  St at .  § 806. 245 ( accor di ng j udgment s of  

I ndi an t r i bal  cour t s i n Wi sconsi n f ul l  f ai t h and cr edi t ) .   
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¶99 Thi s l ack of  appel l at e r evi ew of  t r i bal  cour t  

deci s i ons i s a s i gni f i cant  depr i vat i on of  subst ant i ve r i ght s f or  

Wi sconsi n l i t i gant s.   As Just i ce Kennedy r ecogni zed,  " [ t ] he 

pol i t i cal  f r eedom guar ant eed t o c i t i zens by t he f eder al  

st r uct ur e i s a l i ber t y bot h di st i nct  f r om and ever y bi t  as 

i mpor t ant  as t hose f r eedoms guar ant eed by t he Bi l l  of  Ri ght s. "   

Uni t ed St at es v.  Lar a,  541 U. S.  193,  214 ( 2004)  ( Kennedy,  J. ,  

concur r i ng) .    

¶100 By compar i son wi t h Just i ce Kennedy' s comment s,  I  

concl ude t hat  t he Wi sconsi n st r uct ur e f or  appel l at e r evi ew i s an 

i mpor t ant  subst ant i ve r i ght ,  as set  out  i n t he Wi sconsi n 

Const i t ut i on.   See ar t .  VI I ,  §§ 3 and 5.   The r i ght  of  appel l at e 

r evi ew assur es t hat  l i t i gant s '  r i ght s ar e t hor oughl y pr ot ect ed 

by Wi sconsi n cour t s.   See Hel gel and,  307 Wi s.  2d 1,  ¶13.   I f  

Kr oner ' s l awsui t  wer e t r ansf er r ed t o t r i bal  cour t ,  he woul d l ose 

t he r i ght  of  Wi sconsi n appel l at e r evi ew of  t he t r i bal  cour t  

deci s i on on t he mer i t s of  hi s c l ai m,  and t her ef or e,  he woul d be 

deni ed a s i gni f i cant  subst ant i ve r i ght  af f or ded by st at e l aw 

t hat  he hel d when he f i l ed hi s l awsui t .      

¶101 Accor di ngl y,  t he t r ansf er  of  Kr oner ' s c l ai ms t o t r i bal  

cour t  woul d i mpai r  hi s vest ed subst ant i ve r i ght  of  access t o 

Wi sconsi n cour t s,  guar ant eed by Ar t i c l e I ,  Sect i on 9 of  t he 

Wi sconsi n Const i t ut i on and t he gener al  st at ut or y pr ovi s i ons of  

Wi s.  St at .  ch.  801.   See New Yor k Li f e,  192 Wi s.  at  412.   Such a 

t r ansf er  al so woul d pr ecl ude di r ect  appel l at e r evi ew by f eder al  

cour t s,  Hi cks,  533 U. S.  at  385,  and al l  r evi ew by Wi sconsi n 

cour t s.   As Just i ce Kennedy expl ai ned,  t he r i ght  of  access t o 



No.   2010AP2533. pdr  

 

13 
 

t he appel l at e pr ocess i s an i mpor t ant  f r eedom,  commensur at e wi t h 

t hose r i ght s set  out  i n t he Bi l l  of  Ri ght s.   Lar a,  541 U. S.  at  

214.    

¶102 Accor di ngl y,  Wi s.  St at .  § 801. 54 cannot  be appl i ed 

r et r ospect i vel y t o t r ansf er  j ur i sdi ct i on of  Kr oner ' s l awsui t  t o 

Onei da Tr i bal  Cour t  because doi ng so woul d depr i ve Kr oner  of  

subst ant i ve r i ght s t hat  wer e vest ed at  t he t i me he f i l ed hi s 

sui t  i n Br own Count y Ci r cui t  Cour t ,  near l y f i ve mont hs bef or e 

§ 801. 54 became ef f ect i ve and appr oxi mat el y t wo year s bef or e 

Seven Gener at i ons moved t o t r ansf er  t he case t o t r i bal  cour t .   

C.   Rul e- Maki ng 

¶103 Wi sconsi n St at .  § 801. 54 was pr omul gat ed by t hi s 

cour t ' s  r ul e- maki ng pr ocess.   S.  Ct .  Or der  07- 11,  2008 WI  114,  

307 Wi s.  2d xvi i  ( i ssued Jul y 31,  2008,  ef f .  Jan.  1,  2009)  

( pr omul gat i ng Wi s.  St at .  § 801. 54) .   The r ul e- maki ng pr ocess 

t hat  we empl oyed i s based on a l egi s l at i ve del egat i on t o t he 

Wi sconsi n Supr eme Cour t  under  Wi s.  St at .  § 751. 12( 1) .   Sect i on 

751. 12( 1)  pr ovi des i n r el evant  par t :  

 The st at e supr eme cour t  shal l ,  by r ul es 
pr omul gat ed by i t  f r om t i me t o t i me,  r egul at e 
pl eadi ng,  pr act i ce,  and pr ocedur e i n j udi c i al  
pr oceedi ngs i n al l  cour t s,  f or  t he pur poses of  
s i mpl i f y i ng t he same and of  pr omot i ng t he speedy 
det er mi nat i on of  l i t i gat i on upon i t s mer i t s.   The 
r ul es shal l  not  abr i dge,  enl ar ge,  or  modi f y t he 
subst ant i ve r i ght s of  any l i t i gant .      

¶104 As Wi s.  St at .  § 751. 12( 1)  expl i c i t l y  pr ovi des,  r ul es 

pr omul gat ed pur suant  t o § 751. 12( 1)  " shal l  not  abr i dge,  enl ar ge,  

or  modi f y t he subst ant i ve r i ght s of  any l i t i gant . "   Ther e ar e 

good r easons why t he l egi s l at ur e speci f i cal l y l i mi t ed t he 
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cour t ' s  r ul e- maki ng aut hor i t y t o pr ocedur al  r ul es and pr ohi bi t ed 

subst ant i ve r ul e- maki ng under  § 751. 12( 1) .   One r eason i s t he 

separ at e const i t ut i onal  f unct i ons t hat  t he l egi s l at ur e and t he 

cour t s gener al l y pr ovi de i n Wi sconsi n' s t r i par t i t e syst em of  

gover nment .      

¶105 Al t hough t he concept  of  separ at i on of  power s i s not  

expl i c i t l y  st at ed i n t he Wi sconsi n Const i t ut i on,  t he concept  i s 

evi dent  i n t he const i t ut i on' s st r uct ur e,  as wel l  as t he speci f i c 

pr ovi s i ons gener al l y vest i ng l egi s l at i ve and j udi c i al  power s i n 

separ at e br anches of  Wi sconsi n' s gover nment .   See St at e v.  

Hol mes,  106 Wi s.  2d 31,  42,  315 N. W. 2d 703 ( 1982) .   As a gener al  

r ul e,  t he l egi s l at i ve power  of  t he St at e i s vest ed i n t he senat e 

and t he assembl y,  Wi s.  Const .  ar t  I V,  § 1,  whi l e t he j udi c i al  

power  i s vest ed i n t he cour t s,  Wi s.  Const .  ar t .  VI I ,  § 2.   Thi s 

separ at i on of  power s gr ant s t he cour t s of  t hi s st at e,  and 

ul t i mat el y t hi s cour t ,  t he const i t ut i onal  r esponsi bi l i t y  of  

i nt er pr et i ng t he l aws and,  most  f undament al l y,  of  det er mi ni ng 

whet her  t he l aws pass const i t ut i onal  must er . 9  See i d. ;  Ci t y of  

Mi l waukee v.  Wr ot en,  160 Wi s.  2d 207,  217,  466 N. W. 2d 861 ( 1991)  

( r ecogni z i ng t hat  " quest i ons of  const i t ut i onal i t y,  l i ke ot her  

quest i ons of  l aw,  cannot  f i nal l y be l ai d t o r est  unt i l  deci ded 

by f i nal  appel l at e adj udi cat i on" ) .    

                                                 
9 Just  as t he Uni t ed St at es Supr eme Cour t  i s  t he f i nal  

ar bi t er  of  what  passes must er  under  t he Uni t ed St at es 
Const i t ut i on,  see Ful t on Foundat i on v.  Depar t ment  of  Taxat i on,  
13 Wi s.  2d 1,  14d,  109 N. W. 2d 285 ( 1961) ,  t he Wi sconsi n Supr eme 
Cour t  i s  t he f i nal  ar bi t er  of  what  passes must er  under  t he 
Wi sconsi n Const i t ut i on,  see St at e v.  Jer r el l  C. J . ,  2005 WI  105,  
¶172,  283 Wi s.  2d 145,  699 N. W. 2d 110 ( Roggensack,  J. ,  
concur r i ng i n par t ,  di ssent i ng i n par t ) .    
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¶106 A ver y pr act i cal  pr obl em al so may be pr esent ed by t he 

" l i t t l e guy"  who has chosen t o br i ng a c i v i l  c l ai m i n a 

Wi sconsi n c i r cui t  cour t ,  whi ch c l ai m may be subj ect  t o a 

t r ansf er  of  j ur i sdi ct i on t o t r i bal  cour t . 10  Whenever  a l i t i gant  

may be subj ect  t o t r ansf er  t o t r i bal  cour t ,  t he c i r cui t  cour t  

must  make a t hr eshol d det er mi nat i on as t o whet her  a t r ansf er  

woul d abr i dge,  enl ar ge or  modi f y t he l i t i gant ' s subst ant i ve 

r i ght s.    

¶107 Cer t ai nl y,  al l  seven member s of  t hi s cour t  shoul d 

agr ee t hat  a c i r cui t  cour t  must  f i r st  anal yze whet her  a t r ansf er  

under  Wi s.  St at .  § 801. 54 woul d abr i dge,  enl ar ge or  modi f y a 

subst ant i ve r i ght  of  a l i t i gant .   I ndeed,  i n a comment  t o 

§ 801. 54,  whi ch " may be consul t ed f or  gui dance i n i nt er pr et i ng 

and appl y i ng t he st at ut e, "  S.  Ct .  Or der  07- 11,  307 Wi s.  2d at  

xxi i ,  t hi s cour t  di r ect s t hat  a c i r cui t  cour t ,  pr i or  t o 

exer ci s i ng i t s di scr et i on t o t r ansf er ,  " shal l  gi ve par t i cul ar  

wei ght  t o t he const i t ut i onal  r i ght s of  t he l i t i gant s and t hei r  

r i ght s t o asser t  al l  avai l abl e c l ai ms and def enses, "  i d.  at  

xxi i i .  I f  a l i t i gant ' s subst ant i ve r i ght s woul d be abr i dged,  

enl ar ged or  modi f i ed by t he appl i cat i on of  § 801. 54,  t hen a 

t r ansf er  cannot  occur  absent  a pr oper  wai ver  of  t hose r i ght s on 

t he r ecor d.   Ot her wi se,  § 801. 54 wi l l  ser ve as an 

unconst i t ut i onal  mandat e,  by whi ch a c i r cui t  cour t  coul d r equi r e 

a l i t i gant  t o submi t  t o t he j ur i sdi ct i on of  t r i bal  cour t  wi t hout  

f i r st  appr i s i ng t he l i t i gant  of  t he subst ant i ve r i ght s he or  she 

                                                 
10 Most  l i t i gant s woul d have no r eason t o have had not i ce or  

knowl edge of  t he r ul e- maki ng pr ocess by whi ch Wi s.  St at .  
§ 801. 54 was pr omul gat ed.   
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i s  gi v i ng up and wi t hout  f i r st  obt ai ni ng t he l i t i gant ' s wai ver  

of  t hose r i ght s.   Sur el y t hat  was not  t he i nt ent i on of  t hi s 

cour t  when i t  pr omul gat ed § 801. 54.   We al l  agr ee wi t h t he 

f undament al  t enet  t hat  a l i t i gant  i s vest ed wi t h const i t ut i onal  

r i ght s t hat  he or  she cannot  be f or ced t o r el i nqui sh. 11   

¶108 When l i t i gat i on i s conduct ed i n Wi sconsi n cour t s,  t hi s 

cour t  expect s j udges t o t ake gr eat  car e i n assur i ng t hat  t he 

const i t ut i onal  and st at ut or y r i ght s of  t he l i t i gant s ar e 

pr ot ect ed.   Today I  r eaf f i r m bot h const i t ut i onal  and st at ut or y  

pr ot ect i ons f or  Wi sconsi n l i t i gant s,  and I  counsel  c i r cui t  

cour t s af f i r mat i vel y t o ensur e t hat  t hose pr ot ect i ons ar e not  

abr i dged,  enl ar ged or  modi f i ed by a t r ansf er  under  Wi s.  St at .  

§ 801. 54.    

I I I .   CONCLUSI ON 

¶109 I  concl ude t hat  t he t r ansf er  t o Onei da Tr i bal  Cour t  

was not  l awf ul  because:   ( 1)  Wi s.  St at .  § 801. 54 was 

r et r ospect i vel y appl i ed i n v i ol at i on of  Kr oner ' s vest ed 

subst ant i ve,  const i t ut i onal  r i ght s,  i ncl udi ng,  but  not  l i mi t ed 

t o,  hi s r i ght  of  access t o Wi sconsi n cour t s t hat  i s  gr ant ed i n 

Ar t i c l e I ,  Sect i on 9 of  t he Wi sconsi n Const i t ut i on;  and ( 2)  t he 

supr eme cour t ' s  pr omul gat i on of  § 801. 54,  pur suant  t o t he 

                                                 
11 I  do not  mean t o i mpl y t hat  t r ansf er s t o t r i bal  cour t  

shoul d never  be per mi t t ed.   Cer t ai nl y,  consensual  t r ansf er s,  as 
wel l  as t r ansf er s under  I CWA,  t o t r i bal  cour t s have occur r ed 
numer ous t i mes t o t he sat i sf act i on of  al l  t he l i t i gant s.   Ther e 
i s no quest i on t hat  t r i bal  cour t s have much t o of f er .   See Br own 
Cnt y.  v.  Mar cel l a G. ,  2001 WI  App 194,  ¶2,  247 Wi s.  2d 158,  634 
N. W. 2d 140.   My pr i mar y concer n i s t hat  l i t i gant s who have 
chosen t o avai l  t hemsel ves of  Wi sconsi n cour t s  shoul d not  be 
depr i ved of  t hei r  subst ant i ve r i ght s.    
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l egi s l at i ve del egat i on of  Wi s.  St at .  § 751. 12( 1) ,  r equi r ed t he 

ci r cui t  cour t  t o make a t hr eshol d det er mi nat i on t hat  t he 

appl i cat i on of  § 801. 54 woul d not  abr i dge,  enl ar ge or  modi f y t he 

subst ant i ve r i ght s of  l i t i gant s.   Because our  r ul e was not  

expl i c i t  on t hi s  poi nt ,  t he c i r cui t  cour t  di d not  have r eason t o 

bel i eve i t  must  under t ake t hi s t hr eshol d det er mi nat i on;  

t her ef or e,  i t  was not  accompl i shed.   Accor di ngl y,  gi ven t he 

addi t i onal  opi ni ons f i l ed i n t hi s case t oday,  t he cour t  of  

appeal s i s r ever sed,  Onei da Seven Gener at i ons'  mot i on t o 

t r ansf er  t o t r i bal  cour t  i s  deni ed,  and t he cause i s r emanded t o 

t he c i r cui t  cour t  t o pr oceed on t he mer i t s of  t he pendi ng 

l awsui t .     

¶110 I  am aut hor i zed t o st at e t hat  Just i ces ANNETTE 

KI NGSLAND ZI EGLER and MI CHAEL J.  GABLEMAN j oi n t hi s concur r ence.  
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