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Plaintiff-Appellant-Petitioner,
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Onei da Seven Generations Corporation, Diane M Fremgen

Clerk of Supreme Court

Def endant - Respondent

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

M1 N. PATRI CK CROCKS, J. This case concerns a Brown
County Circuit Court's order to transfer to a tribal court a
civil suit that was brought against a tribally owed entity by a

nonnenber of the tribe.! The question before us is whether the

! The court of appeals affirmed the order. Kroner v. Oneida
Seven Generations Corp., No. 2010AP2533, wunpublished slip op.
(Ws. C. App. June 1, 2011).
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circuit court erroneously exercised its discretion when it
transferred the action to tribal court.?

12 John Kroner, who is not a nenber of the Oneida Tribe
of Indians, had served as chief executive officer of Oneida
Seven GCenerations Corporation (Seven Generations), a tribally
owned real estate and holding conpany, for approximtely seven
years before he was termnated from his position in 2008. He
sued Seven Cenerations in circuit court, <claimng wongful
di scharge and breach of contract. The order to transfer that we
review here was issued by the Brown County Circuit Court, the
Honorable Donald R Zuidnmul der presiding, and deals wth the
t hreshol d questions regarding which court should hear the case;
it does not address the merits of Kroner's cl ains.

13 To determ ne whether the circuit court's granting of

the notion to transfer was an erroneous exercise of discretion

2 Al seven justices agree to a reversal of the court of
appeals and the circuit court and agree that this matter should
be remanded to the circuit court.

Though their rationales differ, four justices, Justices
Prosser, Roggensack, Ziegler, and Gabl eman, do not, upon remand,
permt transfer of this case to the Oneida Tribal Court, but
require the circuit court to proceed on the nerits of the
pending |awsuit. Justice Prosser has concluded that Ws. Stat.
8 801. 54 should not be given retroactive effect.

Three justices, Chief Justice Abrahanson and Justices
Bradley and Crooks, would remand this nmatter to the circuit
court and direct that the circuit court consider the issue of
transfer, applying the 8 801.54 factors, resolving questions in
regard to concurrent jurisdiction of the circuit court and the
tribal court, and also resolving the retroactivity questions in
this case surroundi ng application of the rule.
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we nmust determne if the circuit court made "an error of |aw' or
"neglect[ed] to base its decision upon the facts of the record.™

Ash Park, LLC v. Al exander & Bishop, Ltd., 2010 W 44, 932, 324

Ws. 2d 703, 783 N W2d 294. Were a nmulti-factor test is
required, a court "applie[s] an inconplete, and thus incorrect,
standard of law' if it considers only one required factor and
"neglect[s] to address any of the other statutory factors."

LeMere v. LeMere, 2003 W 67, 922, 262 Ws. 2d 426, 663 N W2d

789. Failure to apply "the proper statutory rigor" constitutes
error. 1d. at 25.

14 We acknow edge that the circuit court faced difficult
i ssues wi thout the benefit of any appellate decisions providing
gui dance concerning the interpretation and application of Ws.
Stat. § 801.54 (2009-10)% which "authorizes the circuit court,
in its discretion, to transfer [an] action to the tribal court”
and sets forth the conditions for doing so. Reviewing this case
presents an opportunity to set forth the analysis and the

governing legal principles that we hope wll be useful to a

3 All subsequent references to the Wsconsin Statutes are to
t he 2009-10 version unless otherw se indicat ed.



No. 2010AP2533

circuit court that is considering a notion for discretionary

transfer under the statute.* The statute states, in part:

Di scretionary transfer. Wen a civil action is brought
in the circuit court of any county of this state, and
when, wunder the laws of the United States, a tribal
court has concurrent jurisdiction of the matter in
controversy, the circuit court may, on its own notion
or the notion of any party and after notice and

“ Wsconsin Stat § 801.54 states, "The circuit court nust
first make a t hreshol d determ nati on t hat concurrent
jurisdiction exists."” Justices Roggensack, Ziegler and Gabl eman
woul d have circuit courts make the threshold determ nation that
transfer to a tribal court will not "abridge, enlarge or nodify
the substantive rights of litigants." Justice Roggensack's
concurrence, f170, 109. That determi nation was made in 2008 by
the Wsconsin Suprene Court when it passed Ws. Stat. 8§ 801.54
pursuant to Ws. Stat. 8§ 751.12(1), which provides that court-
pronmul gated "rules shall not abridge, enlarge, or nodify the
substantive rights of any litigant.” By virtue of the fact that
a mpjority of this court created the rule, we settled that
guestion. (For a discussion of the statute preceding Ws. Stat.
8§ 751.12, see In re Constitutionality of Section 251.18, Ws.
Statutes, 204 Ws. 501, 236 N'W 717 (1931)).

In effect, this court reaffirmed that determ nation in 2009
and 2010. In 2009, we granted the request of the Wsconsin
Departnent of Children and Famlies "to <create a narrow
exception to the rule to facilitate transfer of post-judgnment
child support cases to tribes under certain circunstances.” S
Ct. Oder 07-11A, 2009 W 63, 316 Ws. 2d xiii (issued July 1,
2009, eff. Jan. 1, 2010). In 2010, we reviewed the rule and
"the majority of the court concurred that the rule was operating
as expected and that no action was required.” S. Q. Oder 07-
11B, 2011 W 53, 334 Ws. 2d xv (issued July 1, 2011, eff. Jan
1, 2012). It is not appropriate to require a circuit court to
reexam ne a question that this court resolved in 2008, 2009 and
2010.

O course, as we recognized in publishing but not adopting
the comment to Ws. Stat. 8 801.54, "the circuit court shal
give particular weight to the constitutional rights of the
litigants and their rights to assert all available clains and
defenses.” Suprenme Court Note, 2008, Ws. Stat. § 801.54.
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hearing on the record on the issue of the transfer,
cause such action to be transferred to the tribal
court. The circuit court nust first make a threshold
determ nation that concurrent jurisdiction exists.

The statute thus requires a "threshold determ nation” by the
circuit court. It then provides that "in the exercise of its
di scretion the circuit court shall consider all relevant factors

" It states that the factors a court shall consider

include but are "not limted to" a series of facts, such as the
tribal nenbership status of the parties, the timng of the
notion to transfer, and the court in which the action can be
deci ded npst expeditiously. Ws. Stat. 8801.54(2). The record
in this case does not show that the circuit court nade the

necessary threshold determ nation and considered "all relevant
factors" as required. The circuit court proceeded to the second
step without articulating a basis for concurrent jurisdiction.
It then focused on one of the factors listed in the statute—the
factor related to "[w]lhether issues in the action require
interpretation of the tribe's laws, including the tribe's
constitution, statutes, bylaws, ordinances, resolutions, or case
| aw'—wi t hout addressing the other relevant factors.

15 Were a court has not clearly discussed on the record
the basis for a finding of concurrent jurisdiction and also the
statutory factors it is required to consider, the record cannot
be deened adequate to support a decision to affirm Because the
facts and the applicable law were not fully stated and

considered together in making both the determi nations that the

statute requires, the order to transfer was an erroneous
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exercise of the «circuit court's discretion. We therefore
reverse the court of appeals and renmand to the circuit court for
reconsideration in light of this opinion. A court that is
considering transferring a case to a tribal court under the
tribal transfer statute nust conduct a two-part analysis. | t
must make a clear record of its findings and conclusions
regardi ng concurrent jurisdiction, as well as an analysis of all
of the rule's relevant factors on the facts presented.

16 In this case, the court nust also make a record of its
reasoni ng and concl usion concerning the separate question of the
applicability of Ws. Stat. 8§ 801.54 to this case. That

requires applying the principles set forth in Trinity Petrol eum

Inc. v. Scott QGIl, Inc., 2007 W 88, 940, 302 Ws. 2d 299, 735

N.W2d 1. This court held that the general rule concerning
retroactive applicability of procedural rules adopted by the
court had certain exceptions. The parties here were ordered by
this court to address that question when the petition for review
was granted, in light of the fact that the case was pending at
the tinme Ws. Stat. § 801.54 becane effective.® Trinity
Petrol eum states that the ordinary rule of retroactivity for
procedural statutes such as Ws. Stat. 8§ 801.54 does not apply
if the rule in question "dimnishes a contract, disturbs vested

rights, or inposes an unreasonable burden on the party charged

> Ws. Stat. § 801.54 becane effective on January 1, 2009
S. . Oder 07-11, 2008 W 114, 307 Ws. 2d xvii, xxi (issued
July 31, 2008, eff. Jan. 1, 2009). Kroner had filed his claim
in circuit court in this case in the fall of 2008. The notion
to transfer was granted on Septenber 9, 2010.
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wth complying with the new rule's requirenents.” I1d., 97.
Because there may be additional facts to be devel oped before the
circuit court that would be relevant to determning if the
exception to retroactivity applies, the parties and the court
shoul d address that issue on renmand.

17 Upon remand the <circuit court nmay reach the sane
conclusion concerning transfer, but only after a thorough
process has been followed by the circuit court. A review ng
court wll then be in a better position to evaluate any appeal
arising from a transfer because the record before it wll
necessarily contain an explicit determ nation concerning
concurrent jurisdiction, analysis of all relevant factors, and
the circuit court's holding on retroactive application.

l. BACKGROUND
A Standard of review

18 A decision to transfer an action to tribal court
pursuant to Ws. Stat. § 801.54, titled "Discretionary transfer
of civil actions to tribal court,” lies in the circuit court's
sound discretion. "A reviewing court wll affirm the circuit
court's exercise of discretion unless it was erroneous. The
circuit court erroneously exercises its discretion if it mnakes
an error of law or neglects to base its decision upon the facts
of the record.” Ash Park, 324 Ws. 2d 703, 132. W have nade
the follow ng statenents about the kind of discretionary rulings
we wll uphold: "This court wll wuphold the circuit court's
order if the circuit court applies a proper standard of |[aw,
examnes the relevant facts, and reaches a conclusion that a

7
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reasonabl e court could reach, denonstrating a rational process."”

Luckett v. Bodner, 2009 W 68, 931, 318 Ws. 2d 423, 769 N W2d

504. "[A] discretionary determ nation nust be the product of a
rational nental process by which the facts of record and |aw
relied upon are stated and are considered together for the
purpose of achieving a reasoned and reasonable determ nation."”

King v. King, 224 Ws. 2d 235, 248, 590 N.W2d 480 (1999).

B. Facts and procedural history

19 John Kroner was termnated from his job as chief
executive officer of Seven Cenerations, a tribally chartered
corporate entity that is controlled by the Oneida Business
Comm ttee on behalf of the Oneida Tribe of Indians. After his
term nation, he brought this suit. The first of Kroner's clains
is that his termnation from his job w thout cause was a breach
of contract. Kroner's second claimis for wongful discharge in
violation of Wsconsin public policy. Both parties support
their respective positions with reference to tribal docunents.
Kroner alleged that his term nation w thout cause violated Seven
Cenerations' stated policies and procedures, which Kroner argued
constituted an enploynent contract. Kroner argued that the
Oneida Personnel Policy and Procedure book (also called the
"OPPP" or the "Blue Book") as well as the By-laws of Seven
Cenerations, both "indicate cause is required for a worker to be
di scharged."” Seven GCenerations' position was that a different
docunent, the Oneida Seven Cenerations Corporation Enployee

Quidelines, is the docunment governing the terns of Kroner's
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enpl oynent, and it argues that this docunent shows that Kroner's
enpl oynent was at-will and could be term nated w t hout cause.

120 On Cctober 1, 2008, Seven Cenerations noved to dism ss
for failure to state a claim arguing that the Blue Book did not
apply to Kroner, and that he was an at-will enployee. After a
hearing on the notion to dismss, the circuit court suggested
that the parties ask the Oneida Tribal Judicial Systemto accept
transfer of the case. |In response, the Oneida tribal court sent
a letter, at the circuit court's suggestion, on April 29, 2009,
stating that it would accept jurisdiction, but that it would
prefer that the case be formally transferred under Ws. Stat.
8§ 801.54. Seven CGenerations filed a notion to transfer pursuant
to Ws. Stat. 8§ 801.54 on August 9, 2010.

11 At the hearing on the notion to transfer on August 31,
2010, the circuit court granted Seven Cenerations' notion to
transfer the case to the Oneida tribal court. In ordering the
transfer, the circuit court rejected Kroner's argunent at the
nmotion hearing that the first requirenent of the transfer
statute was not nmet because the tribal court did not have
concurrent jurisdiction. It can be inferred from the circuit
court's response to Kroner's counsel at the hearing that the
circuit court concluded that Kroner had essentially acquiesced
to the tribe's jurisdiction: "[T]he plaintiff chose to becone
enpl oyed by a wholly owned corporation of the Oneida Nation. He
fully knew that it was a corporation incorporated by the Oneida
Nation." Mdt. Hg. Tr. 6, Aug. 31, 2010. The circuit court's
analysis focused on the docunents relied on in support of

9
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Kroner's claims. The circuit court concluded that based on the
nature of Kroner's clains and the significance given to an
enpl oyee nmanual created by the tribe, his clains would be better
resolved by the tribe. The circuit court also noted that the
case was well devel oped and woul d be resol ved nore expeditiously
in tribal court. The court did not explicitly state and address
all of the relevant factors in the statute, although it touched
on sone of those factors in its statenents on the record. The
court made the followng statenents at the hearing explaining
its conclusion that the tribal court was better equipped to
resolve the case expeditiously, and made clear that the ruling
was intended to give the plaintiff a forum where his clains
woul d be adjudicated by those who knew the history and context

of the governi ng docunents:

- "[B]lecause part of what the plaintiff was asserting
was that there were tribal docunents within the Oneida
Nation that were material to his client's claim it
was the court's view on that argument partly that this
matter should properly be heard by the Oneida Triba
Court assuming they would hear jurisdiction because
they would be in a better position to interpret those
docunents, and hopefully the parties would be better
abl e to determ ne what has been t he past
interpretation of those docunents by the tribal court,
and therefore make argunents to the tribal court with
regard to consistency."

- "[T]he plaintiff chose to beconme enployed by a wholly
owned corporation of the Oneida Nation. . . . [and] he
invokes all the doctrines of the Oneida Nation as a
basis upon which he would ask this court to find in
his favor."

- "l amwell satisfied that the plaintiff hinself by the
manner in which he has pled this case and the issues
that he has engaged provide this court with nore than

10
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adequate basis to conclude that the proper forum is
the Oneida Tribal Court because the plaintiff hinself
desires to have interpreted rights and rules and
regul ati ons of the Oneida Nation."

- "l took tinme today to thoroughly go through the file
and to refresh ny nenory with regard to the argunents
that |'ve heard."

- "[T]he critical issue that | enphasize on ny record
and that is the argunents of the plaintiff and the
pl eadings of the plaintiff all require this court to
interpret Oneida Nation rules, docunents, |egislation,
tribal policies, all of those itens."

- "[The tribal court is] far better equipped to listen
to and thoughtfully consider the argunents nade by the
plaintiff because it wll af f ect not only the
plaintiff but all nmenbers of the Oneida Nation and all
the enployees of the Oneida Nation and everything in
the future."

- "[Once the case is in the tribal court] there should

be no obstacles or no — nothing put in the way of a
resolution of this case whereas |'m satisfied if |
were involved in this, I wuld be having to have -
potentially invite testinony from various nenbers of
the tribal legislature and others about what the

history of this was and who wote it and what the
whole idea of it was, and this is not the forumto do
that."

- "It sinply needs to be subnmtted, and as 1|'ve
said, as | understand the plaintiff's pleadings,

they're based upon rights that the plaintiff
says he has a result of rules and regulations and
| egislation of the Oneida Tribe."

After Kroner brought a notion for reconsideration, which was
deni ed, he appeal ed.

112 The court of appeals affirned. The court of appeals
di scussed the appropriateness of the transfer under Ws. Stat.
§ 809. 54, first addr essi ng t he guestion of concurrent

jurisdiction, recognizing that the circuit court did not

11
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explicitly and directly address the issue. The court of appeals
undertook its own analysis of the concurrent jurisdiction
guestion and focused on the significance of two facts: that
"Kroner consensually entered into enploynent with a tribal
entity, on tribal lands" and that "Kroner hinself asserts that
relationship is governed by contract under the tribe's Blue

Book. " Kroner . Oneida Seven Generations Corp., No.

2010AP2533, unpublished slip op., 919 (Ws. C. App. June 1,
2011). Those facts were sufficient, it held, to satisfy the
first Montana exception and to sustain the circuit court's

finding of concurrent jurisdiction. ld. (citing Montana v.

U S., 450 U S. 544 (1981)).

13 The ~court of appeals then addressed the circuit
court's findings as to the statutory factors and held that the
record devel oped was sufficient and that the circuit court did
not err in ordering the transfer, even though the court of
appeal s acknow edged that "the circuit court ... did not discuss
all of the statutory factors that it was required to consider."
Id., 122 It reasoned that the record showed that all the
factors "were presented to the circuit court for its
consideration” and that the circuit court had stated on the day
of the hearing, "I took the tine today to thoroughly go through
the file and to refresh ny nmenory with regard to the argunents
that |'ve heard.” 1d., 9122-23. The court of appeals said that
the circuit court had placed "primary enphasis" on one factor,
id., 924; the court of appeals then reviewed the statutory
factors that were not explicitly addressed by the circuit court

12
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and considered the renminder of the factors either neutral,
irrel evant, or favored transfer. It concluded that "the

[circuit] court did consider all of the requisite factors and

properly exercised its discretion.” 1d., 922 It therefore
af firmed. Kroner petitioned this court for review, which we
gr ant ed.

C. The history of Ws. Stat. 8§ 801.54
14 This court adopted Ws. Stat. § 801. 54, pursuant to

its rulemaking authority.® The petition stated,

The State-Tribal Justice Forum has received notice of
a nunber of situations in which Tribal and State
Courts are transferring cases in a discretionary
manner as justice requires. When considering the
potential nunber of pro se litigants, especially in
famly matters, a user-friendly discretionary transfer
mechanism is strongly supported by all of the State-
Tribal Justice Forumin an effort to provide guidance
and to let judges know they have the discretion to do
SO0 when concurrent jurisdiction exists.

® Ws. Stat. § 751.12(1) states,

The state supreme court shall, by rules promul gated by
it fromtinme to time, regul ate pleading, practice, and
procedure in judicial proceedings in all courts, for
the purposes of sinplifying the same and of pronoting
the speedy determnation of litigation wupon its
merits. The rules shall not abridge, enlarge, or
nodi fy the substantive rights of any litigant. The
effective dates for all rules adopted by the court
shall be January 1 or July 1. A rule shall not becone
effective until 60 days after its adoption.

See also S. C&. Oder 07-11, 307 Ws. 2d at xviii ("creat[ing] a
rule governing the discretionary transfer of cases to tribal
court" and citing Ws. Stat. § 751.12(1)).

13
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The petition further noted that the Wsconsin Tribal Judges
Association, the Committee of Chief Judges, the Wsconsin Joint
Legi sl ative Council's Speci al Comm ttee on State-Tri bal
Rel ations, and the Wsconsin State Bar's Indian Law Section had
reviewed the proposal. The petition noted that this court had
"addressed concurrent jurisdictional issues in civil cases in

its Teague v. Bad River Band of Lake Superior Chippewa |ndians

decisions."’ No. 07-11, In the matter of the petition to create

a rule governing the discretionary transfer of cases to tribal

court (filed July 24, 2008).

15 The order adopting the rule gives a detailed history
of process by which it was adopted. The purpose of the rule was
given in a coment that was published with the rule: "The
purpose of this rule is to enable circuit courts to transfer

civil actions to tribal courts in Wsconsin as efficiently as

possi bl e where appropriate.™ S. . Oder 07-11, 2008 W 114,
307 Ws. 2d xvii, xxii (issued July 31, 2008, eff. Jan. 1,
2009) . The director of state courts petitioned this court on

behalf of the State-Tribal Justice Forum a joint conmmttee
consisting of circuit court judges, tribal judges, a tribal

attorney, a legislative liaison, a district court adm nistrator,

" Teague v. Bad River Band of Lake Superior Tribe of
Chi ppewa Indians (Teague I11), 2000 W 79, 236 Ws. 2d 384, 612
N.W2d 709) and Teague v. Bad R ver Band of Lake Superior Tribe
of Chi ppewa |Indians (Teague I11), 2003 W 118, 265 Ws. 2d 64,
665 N . W2d 899. The factors for determ ning when transfer is
warranted are derived froma listing of factors set forth in the
case that is known as Teague II1. Teague |11, 265 Ws. 2d 64,
171.

14
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and the director of state courts. I1d. at xviii, n.2. The clerk
of the Supreme Court issued letters to 34 organizations and
agenci es requesting comment on the petition. |1d. at xviii. The
court heard from seven speakers, including representatives
W sconsin courts and tribal courts, at a public hearing held on
January 8, 2008. As the order notes, "No individual or
representative of any group testified in opposition to the
petition." Id. at xix. The court discussed the petition in
open adm nistrative conference on January 8, 2008, and on Apri
15, 2008. Between the two conferences, the clerk, at the
direction of the court, requested that interested parties submt
addi tional comment on issues that had arisen in the discussion
and further coments were received. |d. at xx. On June 25,
2008, the court voted to adopt the petition, as nodified through
the process in response to the comments and di scussion. Justice
Roggensack dissented from the adoption of the petition and was
j oi ned by Justices Prosser and Ziegler.
[1. DI SCUSSI ON

116 We now turn to the question of whether the circuit
court erroneously exercised its discretion when it transferred
the case to the tribal court. As stated above, "[A]
di scretionary determ nation mnust be the product of a rational
mental process by which the facts of record and law relied upon
are stated and are considered together for the purpose of
achieving a reasoned and reasonable determnation." King, 224
Ws. 2d at 248. W first clarify the proper two-step analysis a
court must undertake when considering a notion to transfer

15
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pursuant to Ws. Stat. § 801.54. Then, we address the
exceptions to retroactive application of procedural statutes as

di scussed in Trinity Petrol eum

A Concurrent jurisdiction
117 Where Ws. Stat. 8§ 801.54 applies, the first question
for the circuit court to address is whether there is concurrent
jurisdiction. W sconsin Stat. 8 801.54 (1) states, "In a civi
action where a circuit court and a court or judicial systemof a
federally recogni zed Anerican Indian tribe or band in Wsconsin

("tri bal court™) have concurrent jurisdiction, this rule

authorizes the circuit court, in its discretion, to transfer the
action to the tribal court when transfer is warranted under the
factors set forth in sub. (2)." (enphasis added). The statute
plainly charges the circuit court with the responsibility of
"first mak[ing] the threshold determnation that concurrent
jurisdiction exists." Ws. Stat. § 801.54(2).

118 The first step of analysis required by Ws. Stat.
§ 801.54 S to determne whether t here S concurrent
jurisdiction because the statute authorizes transfer only where
each court has jurisdiction. "The extent to which tribes have
civil adjudicative or regulatory jurisdiction over nonnmenbers is
a matter of federal common |aw. " Cohen's Handbook of Federal
I ndian Law 598 (Nell Jessup Newton et al. eds., 2005) (citing

Nat'| Farnmers Union Ins. Conpanies v. Crow Tribe of Indians, 471

U S. 845, 851-52 (1985)). One commentator has provided the
followng summary of the Court's jurisprudence on the issue of
tribal courts' subject matter jurisdiction thus:

16
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Unique to Indian law is a doctrine permtting a
challenge to jurisdiction in tribal court based on the
status of the parties before the tribal court. Even in
a case in which the tribe <clearly has personal
jurisdiction over the defendant, the tribe may not
have subject matter jurisdiction over a nonnenber
under a doctrine announced in diphant v. Suquan sh
Tribe [holding that tribal courts Jlack crimna
jurisdiction over non-Ilndian defendants] and devel oped
in a series of <cases narrowing tribal regulatory
authority over non-lIndians, especially Mntana V.
United States. . . . Essentially this line of cases
reverses the presunption in favor of tribal court
authority over activities t aki ng place within
reservations involving nonnenbers. . . . In Mntana
the court announced that the tribes could overcone the
presunption against tribal authority in these cases in
two circunstances, the now fanous Montana exceptions.

Nel | Jessup Newton, Tribal Court Praxis: One Year in the Life of
Twenty Indian Tribal Courts, 22 Am Indian L. Rev. 285, 326-27
(1998) .

119 From those cases have conme the following genera
principles to govern jurisdictional questions of this sort.
First, the United States Suprene Court has established "the
general proposition that the inherent sovereign powers of an
Indian tribe do not extend to the activities of nonmenbers of
the tribe.” Montana, 450 U. S. at 565 (addressing a tribe's
power to regulate non-Indian fishing and hunting on reservation
land owned in fee by nonnenbers). Second, in that case, it
noted two exceptions to that general rule, which have cone to be
known as "the Montana exceptions.” In a subsequent case, it
briefly described the Mntana exceptions in this way: "The
first exception relates to nonmenbers who enter consensual

relationships with the tribe or its nmenbers; the second concerns

17
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activity that directly affects the tribe's political integrity,

econom c security, heal t h, or welfare." Strate v. A1

Contractors, 520 U S. 438, 446 (1997) (addressing the tribal

court's jurisdiction over the tort claimof a widow of a tribal
menber agai nst a nonnenber arising from an accident on a public
road on reservation |and). Third, the Court has noted the
difference between regulating activities of nonmenbers and
adj udi cating disputes involving nonnenbers, and it stated that a
tribe cannot adjudicate a case concerning an activity it could
not regul ate: "As to nonnenbers, we hold, a tribe's
adjudicative jurisdiction does not exceed its legislative
jurisdiction." 1d. at 453. That "limtation on jurisdiction"
means that there cannot be adjudicative jurisdiction unless "the
actions at issue in the litigation are regulable by the tribe."

Nevada v. Hcks, 533 U S 353, 367 n.8 (2001)(addressing a

tribal court's jurisdiction over a tort claim arising from a
gane warden's execution of a search warrant on tribal |and).
Fourth, where a party seeks to establish tribal court
adj udi cative jurisdiction over a nonnenber that it would not
have under the general rule, it bears the burden of show ng that

at | east one of the Mntana exceptions applies. Plains Comrerce

Bank v. Long Famly Land & Cattle Co., 554 U. S. 316, 330 (2008)

(citing Atkinson Trading Co., Inc. v. Shirley, 532 U S. 645, 654
(2001)).

20 In this case, the parties dispute whether the first
Mont ana exception applies to Kroner and thus subjects himto the
tribal court's jurisdiction. Stated sinply, under the first

18
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Mont ana exception, the questions central to the concurrent
jurisdiction analysis are whether the nonnenber involved entered
a "consensual relationship[] with the tribe or its menbers,"® and
whet her "the actions at issue in the litigation are regul able by
the tribe." As a federal court of appeals stated in a case
applying Mntana, "The starting point for the jurisdictiona
analysis is to examne the specific conduct the Tribe' s |ega

claimts would seek to regulate.” Attorney's Process &

| nvestigation Services, Inc. v. Sac & Fox Tribe, 609 F.3d 927

936 (8th Gir. 2010).

B. VWhet her transfer to a tribal court is warranted

8 Personal jurisdiction, as distinct from subject matter
jurisdiction, is determ ned using the due process-based "m ni num
contacts" test set forth in International Shoe Co. V.
Washi ngton, 326 U S. 310, 319 (1945). This due process
l[imtation applies to tribal courts:

In addition to the Mintana line of cases limting the
| egislative and adjudicative jurisdiction of Indian
nations, the Indian Cvil Rights Act (ICRA) inposes a
statutory version of the due process clause on triba
courts. . . . The basic requirenent is that a court
may not make a binding judgnent against an individua
with whom the forum has 'no contacts, ties, or
relations.’ A is concei vabl e, al t hough
unlikely, that a tribal court could have subject
matter jurisdiction over a case but |ack personal
jurisdiction over the defendant.

Cohen's Handbook of Federal Indian Law 604-605 (Nell Jessup
Newton et al. weds., 2005) (citing possible cases under the
second Montana exception where a party would |ack the necessary
m ni mum contacts). In this case, the clainmed jurisdiction is
based on the first Mntana exception, involving a consensual
rel ati onship.
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121 |If t he circuit court finds t hat concurrent
jurisdiction exists, and if there is no stipulation by al

parties to a transfer of the case, the next step in the analysis

is to determ ne whether transfer is warranted, considering al |

the relevant factors"” including those set forth in Ws. Stat.

8§ 801.54. The statute lists the follow ng factors:

(a) Whet her i ssues in t he action require
interpretation of the tribe's laws, including the
tribe's constitution, statutes, bylaws, ordinances,
resol utions, or case |aw.

(b) Wether the action involves traditional or
cultural matters of the tribe.

(c) VWhether the action is one in which the tribe is a
party, or whether tribal sovereignty, jurisdiction, or
territory is an issue in the action.

(d) The tribal nmenbership status of the parties.
(e) Where the claimarises.

(f) Wiether the parties have by contract chosen a
forum or the law to be applied in the event of a
di sput e.

(g) The timng of any notion to transfer, taking into
account the parties' and court's expenditure of tine
and resources, and conpliance wth any applicable
provisions of the circuit court's scheduling orders.

(h) The court in which the action can be deci ded nopst
expedi tiously.

(1) The institutional and adm nistrative interests of
each court.

(j) The relative burdens on the parties, including
cost, access to and admssibility of evidence, and
matters of process, practice, and procedure, including
where the action wll be heard and decided nost

pronptly.
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(k) Any other factors having substantial bearing upon
the selection of a convenient, reasonable and fair
pl ace of trial.

The retroactivity issue itself could be such a factor in
determ ning whether transferring this case to the tribal court
woul d result in the selection of such a place of trial.

22 The published statute is followed by a comrent. The
Comment includes the statenment, "In considering the factors
under sub. (2), the circuit court shall give particular weight
to the constitutional rights of the litigants and their rights
to assert all available clains and defenses.” Suprene Court
Note, 2008, Ws. Stat. § 801.54. The comment was not adopted
but "may be consulted for guidance in interpreting and applying
the statute.” |d.

123 Circuit courts are well practiced in applying nulti-
factor tests and balancing tests to reach legal conclusions in
the exercise of their discretion. Such tests are comon in
wi dely divergent areas of law as famly law, crimnal |aw, and

trademark |aw. See, e.g., State v. Artic, 2010 W 83, 133, 327

Ws. 2d 392, 768 N W2d 430 (six-factor test to determne

vol untariness of consent to a warrantless search); Zellner .

Cedarburg Sch. Dist., 2007 W 53, 928, 300 Ws. 2d 290, 731

N.W2d 240 (four-factor "fair use" exception to copyright
infringenent), and Ws. Stat. 8§ 767.61 (3) (twelve-factor test
for alterations to property division at divorce).

24 Even in a discretionary decision that nay be based on
mul ti ple factors, however, we have said that "the record nust at

least reflect the <court's <consideration of all applicable
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statutory factors before a reviewing court can conclude that the
proper |egal standard has been applied . . . ." LeMere, 262
Ws. 2d 426, 925. Were such a test is required, a court
"applie[s] an inconplete, and thus incorrect, standard of |[|aw
if it considers only one required factor and "neglect[] to
address any of the other statutory factors.” |d. at 122.
Failure to apply "the proper statutory rigor" constitutes error.
Id. at 9125. When considering statutory factors, however, a
court is not "precluded from giving one statutory factor greater
wei ght than another, or from concluding that sone factors may
not be applicable at all.” Id. "[T]he circuit court nay
summarily conclude that certain of the statutory factors are
irrelevant.” 1d. at 926. Simlar principles apply to another
common nulti-factor discretionary determ nation, the sentencing

deci si on:

[ Al n abuse of discretion [by a sentencing court] m ght
be found wunder the following circunstances: (1)
Failure to state on the record the relevant and
mat eri al factors whi ch i nfluenced t he court's
decision; (2) reliance upon factors which are totally
irrelevant or immterial to the type of decision to be
made; and (3) too much weight given to one factor on
the face of other contraveni ng considerations.

Ccanas v. State, 70 Ws. 2d 179, 187, 233 N W2d 457, 462

(1975). "[ SJentencing decisions of the circuit court are
generally afforded a strong presunption of reasonability because

the circuit court is best suited to consider the relevant

factors and demeanor of the convicted defendant.” State .

Gallion, 2004 W 42, 270 Ws. 2d 535, 678 N.W2d 197 (enphasis
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added) (internal citations omtted). It is appropriate to
indicate on the record that all the 8§ 801.54 factors have been
consi dered, and specifically to note on the record the relevant
factors and the inportance each is given. This approach assists
the appellate court in its review of the <circuit court's
exercise of discretion, and 1is consistent wth the cases
di scussed herein.

C. Retroactive application of the tribal transfer statute

25 The above two-step analysis is prescribed by the
statute in all cases involving such transfer requests, but in
this particular case, there is an additional issue that requires
separ ate consi deration

26 In granting the petition for review for this case,
this court ordered that the parties address whether the facts
that "the case was pending in Brown County Circuit Court for
nearly two years, and was pending at the tine Ws. Stat.
8§ 801. 54 becane effective, have any bearing on the applicability
of 8 801.54." Kroner has now argued that Ws. Stat. 8§ 801.54 is
not the applicable framework under which to analyze this case
because it was not in effect at the tine his claimwas filed and
does not apply retroactively.® O course, the effective date
does not control the determ nation of whether a rule applies to

a case. As we have stated, "The establishment of effective

® As noted previously, Ws. Stat. § 801.54 becane effective
on January 1, 2009. S. CG. Oder 07-11, 307 Ws. 2d at xxi
Kroner had filed his claimin circuit court in this case in the
fall of 2008. The notion to transfer was granted on Septenber
9, 2010.
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dates does not determne whether a statute wll apply
retroactively. Al statutes have effective dates.” Trinity

Petroleum 302 Ws. 2d 299, 9138 (quoting Salzman v. DNR, 168

Ws. 2d 523, 530, 484 N.W2d 337 (Ct. App. 1992)). This case,

like Trinity Petroleum and Msing v. Hagen,'° the case the

Trinity Petroleum court relied on, concerns a statute adopted by

this court pursuant to its rulenmaking authority under Ws. Stat.
8§ 751.12 (authorizing this court to pronulgate rules that
"regul ate pl eading, practice, and procedure in judicial
proceedings in all courts, for the purposes of sinplifying the
sane and of pronoting the speedy determination of [litigation
upon its nerits"). The question is then whether Ws. Stat.
8§ 801.54 is retroactively applicable to a case such as this,
where the case was filed before the rule took effect but where

the circuit court ruled on a transfer notion brought after the

rule took effect. Trinity Petroleum sets forth the governing
rule. It makes clear that even for procedural (and therefore
presunmed retroactive) rules, there are still exceptions where

"the new rule dimnishes a contract, disturbs vested rights, or
i nposes an unreasonable burden on the party <charged wth
conplying with the new rule.” 1d. As we stated in that case

citing precedent,

2 Mbsing v. Hagen, 33 Ws. 2d 636, 148 N.W2d 93 (1967)
(holding that a new procedural statute should be applied
retroactively because it did not inpose an unreasonabl e burden
on the party <charged wth conplying wth the procedura
requirenents and it did not disturb a vested right).
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Thi s court's analysis in Mosing V. Hagen is
particularly instructive in teaching that retroactive
application of procedural rules 1is not absolute.
Mosing held that a statute (that was adopted by the
court through its rulemaking authority pursuant to
Ws. Stat. 8 751.12) applied retroactively unless it
affected a vested or contractual right or inposed an
unreasonable burden wupon the party attenpting to
conply with the procedural requirenents.

Trinity Petroleum 302 Ws. 2d 299, 54 (citations omtted).

27 There is little evidence on this record that would be
relevant to this determ nation. An analysis regarding the
rule's effect on any "vested or contractual right" or its
inposition of any "unreasonable burden" is needed. Because
there are facts that may be relevant to this determ nation, we
remand for the devel opnent of the facts and the argunents on
this issue and a determnation by the circuit court as to the
retroactive applicability of the statute.

D. Application of the principles in this case

28 The circuit court's ruling in this case did not set
forth the facts and the law to support a conclusion that
concurrent jurisdiction exists in this case. Rat her, the court
appeared to presunme that concurrent jurisdiction existed when it

st at ed,

[ T]here has been afoot in this country the
acknow edgenent that tribal courts serve a sovereign
and | serve a sovereign, and if those two sovereigns
have an amicable relationship that they can between
the two of them work out cases that are nore
appropriately heard in one court versus the other
court . . .[,] | believe it requires an analysis as to
which of those two foruns is better addressed - is
better equi pped to address the issues.
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The circuit court's reasoning focused then on that analysis.
However, what is required here is an explicit determ nation of
whet her concurrent jurisdiction exists on the facts of this case
and the applicable case | aw

29 The second question for the circuit court to address
is whether, where Ws. Stat. 8§ 801.54 applies and concurrent
jurisdiction exists, the factors set forth in the statute favor
transfer to the tribal court. As the court of appeals noted, it
is not disputed that there were relevant factors not considered
by the circuit court in this case. (It stated, for exanple,
"The court did not address factor (b), regarding whether the
action involved tribal cul tural matters.” Kr oner , No.
2010AP2533, unpublished slip op., 925 (Ws. C. App. June 1,
2011). And it supplied its own analysis of factors (c), (d),
(e), (f), (g9, (j), and (k), which the circuit court had not
explicitly considered on the record. |1d. at 1126-31.)

130 Circuit courts have wde discretion, and their
di scretionary rulings will not be lightly disturbed. However,
this record does not show that the "facts of record and |aw
relied upon are stated and are considered together"” in reaching
the conclusion that the transfer to tribal court was warranted.

Nor was there application of the principles of Plains Conmerce

Bank or Mntana to the facts of record to determ ne whether
concurrent jurisdiction, a requisite condition, existed prior to
applying the statute. It is true that facts of record that
related to sonme of the factors from Ws. Stat. 8§ 801.54 were
cited by the circuit court, which was focused on the evidence on
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whi ch Kroner was basing his clains. The circuit court centered
its analysis of the notion to transfer on the prem se that the
tribal court was in the best position to rule on a case where
much of the evidence offered to support the contract clains
would be tribal nmaterials. However, many statutory factors
relevant to a transfer decision were not addressed, such as "the
timng" of the notion and "matters of process, practice, and
procedure.”

131 It is of great assistance for a reviewing court for a
circuit court to acknowl edge on the record that all the factors
have been considered, and specifically note on the record the
rel evant factors and the inportance each is given in making the
determ nati on whether to transfer.

[, CONCLUSI ON

132 Where a court has not clearly discussed on the record
the basis for a finding of concurrent jurisdiction and also the
statutory factors it is required to consider, the record can not
be deened adequate to support a decision to affirm Because the
facts and the applicable law were not fully stated and
considered together in making both the determ nations that the
statute requires, the order to transfer was an erroneous
exercise of the «circuit court's discretion. W therefore
reverse the court of appeals and renmand to the circuit court for
reconsideration in light of this opinion. A court that is
considering transferring a case to a tribal court wunder the
tribal transfer statute nust conduct a two-part analysis. I t
must make a clear record of its findings and conclusions
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regardi ng concurrent jurisdiction, as well as an analysis of all
of the rule's relevant factors on the facts presented.

133 In this case, the court nust also make a record of its
reasoni ng and concl usi on concerning the separate question of the
applicability of Ws. Stat. 8§ 801.54 to this case. That

requires applying the principles set forth in Trinity Petrol eum

This court held that the general rule concerning retroactive
applicability of procedural rules adopted by the court had
certain exceptions. The parties here were ordered by this court
to address that question when the petition for review was
granted, in light of the fact that the case was pending at the

time Ws. Stat. 8§ 801.54 becane effective. Trinity Petrol eum

states that the ordinary rule of retroactivity for procedura
statutes such as Ws. Stat. 8 801.54 does not apply if the rule
in question "dimnishes a contract, disturbs vested rights, or
i nposes an unreasonable burden on the party <charged wth

conplying with the new rule's requirenents.” Trinity Petrol eum

302 Ws. 2d 299, ¢938. Because there may be additional facts to
be devel oped before the circuit court that would be relevant to
determning if the exception to retroactivity applies, the
parties and the court should address that issue on renmand.

134 Upon remand the circuit court my reach the sane
conclusion concerning transfer, but only after a thorough
process has been followed by the circuit court. A review ng
court wll then be in a better position to evaluate any appeal
arising from a transfer, because the record before it wll
necessarily contain an explicit determ nation concerning
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concurrent jurisdiction, analysis of all relevant factors, and
the circuit court's holding on retroactive application.

135 Chief Justice SH RLEY S. ABRAHAMSON and Justice ANN
WALSH BRADLEY join this opinion.

By the Court.—Reversed and renmanded.
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136 DAVID T. PROSSER, J. (concurring). Four years ago,
the court adopted a rule authorizing Wsconsin courts to
transfer civil cases to tribal courts. Ws. Stat. § 801.54.
The rule was controversial because it applied to parties who did
not consent to the transfers and parties who were not nenbers of
the respective tribes.

37 The history of the rule is sunmarized in Rule 07-11,

In the matter of the petition to create a rule governing the

di scretionary transfer of cases to tribal court. That history

di scl oses sonme of the court's concerns about substantive | egal

guestions involved in transfers such as:

1. Under what circunstances is jurisdiction
concurrent bet ween tri bal and state courts or
exclusive in tribal or state court?

2. Is there a right under the United States or
W sconsin constitution to have a case heard in state
court rather than tribal court?

3. How does the proposed rule inpact the
application of Ws. Stat. § 806.245 (full faith and
credit)?

But there were many nore.
I
138 The rule was adopted on June 25, 2008, the same day

the United States Suprene Court decided Plains Commerce Bank v.

Long Famly Land & Cattle Co., 554 U S. 316 (2008). The Court

voted to adopt the rule without fully absorbing the inport of

the Plains Commerce Bank deci sion. The vote was 4-3. VWhen t he

court's order was filed on July 31, 2008, it contained a 16-page
dissent witten by Justice Roggensack, joined by two other

j usti ces.
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39 Justice Roggensack's dissent to the rule raised
several legal issues that were not answered by the mgjority in
witing because of the timng and |imts of the rulenaking
process. Sone of these issues have surfaced in the present case
but were not briefed.

140 One of the issues that was not discussed in 2008 was
the retroactive application of the rule. The proponents of the
rule did not seek application of the rule to cases filed before
the rule took effect, and no nmenber of the court advocated that
the rule apply to cases filed before the rule took effect.

141 The court decided that the effective date of the rule
woul d be January 1, 2009. Al t hough court rules take effect on
either July 1 or January 1, the court welconed this six-nonth
delay so that there could be tinme to draft a |engthy order,
permt the witing of a dissent, and give interested parties the
opportunity to prepare for the unprecedented new rule. There
was no discussion that the rule could be applied to cases that
had been pending in Wsconsin courts for nonths or years, the
noment the new rule took effect.

I

42 1n the present case, John Kroner was term nated on My
7, 2008. He filed suit in Brown County Circuit Court on
Sept enber 10, 2008. Oneida Seven Cenerations Corporation (OSGCO)
responded on Cctober 1, 2008, with a notion to dism ss.

143 Although there was sone discussion of transfer during
subsequent proceedings, there was no notion by OSGC to transfer

the case to tribal court until July 9, 2010.
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44 The circuit court did not order the case transferred
to the Oneida Tribal Judicial System until August 31, 2010, ten
days short of two years after the case was filed in Brown County
Circuit Court.

45 In ny view, the court intended Ws. Stat. 8§ 801.54 to
apply prospectively to cases filed on or after January 1, 2009.
Prospective application is sinple and straightforward, and it
avoids—at least for this case—extensive consideration of
whether Ws. Stat. 8 801.54 may fairly be characterized as a
procedural rule; whether its retroactive application would
disturb vested rights or inpose an unreasonable burden on a
litigant; whether the adoption of Ws. Stat. 8§ 801.54 goes
beyond pl eading, practice, and procedure or abridges, enlarges,
or nodifies the substantive rights of any litigant; and whether
the rule passes constitutional muster for all pot enti al
litigants, and for litigant Kroner in the manner appli ed.

146 1t appears that this court is confronted with a choice
between invalidating all or part of the rule or determ ning that
retroactive application of a rule authorizing discretionary
transfer to a tribal court over the opposition of a non-tribal
menber, does not "abridge, enlarge, or nodify the substantive
rights of any litigant." Ws. Stat. 8§ 751.12(1).

47 This is not an easy choice.

148 Although | voted against the adoption of Ws. Stat.
§ 801.54 in 2008, | freely acknow edge that it appears to be
working well and without difficulty in nobst cases. It is the

uncommon cases in which a litigant files suit in circuit court,
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because he or she prefers not to be in tribal court, that create
controversy and produce substantive probl ens.

149 Applying the rule prospectively would be fair to the
litigants and would avoid the kind of decision that wll
underm ne progress in state-tribal relations.

11

150 The rule approved by the court <contains certain
specific qualifications and |limtations.

51 First, "the rule does not apply to any action in which
controlling law grants exclusive jurisdiction to either the
circuit court or the tribal court.” Ws. Stat. § 801.54(1).

52 Second, a circuit court my not transfer a case to

tribal court wunder the rule wunless the tribal court has
concurrent jurisdiction of the matter in controversy." W s.
Stat. § 801.54(2).

153 Third, the rule is not intended to "alter, dimnish,
or expand"” "the rights" of parties under state or federal |aw
Ws. Stat. § 801.54(6).

154 Fourth, the rule is followed by a Coment. The
Comment was not adopted by the court but it "nmay be consulted
for guidance in interpreting and applying" the rule. Sup. O

Order 07-11, 2008 W 114, 307 Ws. 2d xvii (issued July 31
2008, eff. Jan. 1, 2009). The Comment reads:

Comment, 2008. The purpose of this rule is to

enable circuit courts to transfer civil actions to
tribal courts in Wsconsin as efficiently as possible
where appropriate. In considering the factors under
sub. (2), the circuit court shall give particular

weight to the constitutional rights of the litigants
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and their rights to assert all available clains and
def enses.

(Emphasi s added.)

155 These qualifications and limtations reveal several
serious problems with the rule. For exanple, "the circuit court
may, on its own notion . . . cause such action to be transferred
to the tribal court.” Ws. Stat. 8§ 801.54(2). This neans that
the circuit court nmay itself initiate the transfer process,
wi thout a request from any party, and before receiving evidence
or | egal ar gument on such vital issues as exclusive
jurisdiction, concurrent jurisdiction, the "rights" of the
litigants, and all the factors set out in Ws. St at .
§ 801.54(2).

56 It is one thing for a circuit court to decide
inpartially a party's notion to transfer the case. It is quite
another thing for a court to decide nultiple issues |leading to a
transfer, over the opposition of one of the parties, when the
court is acting on its own notion.

157 The party seeking to transfer a case from circuit
court to tribal court has the burden of proof on concurrent
jurisdiction and other Kkey issues. The rule does not seem to
appreciate how a litigant opposed to the transfer wll react
when the decision on key issues is nmade by the sanme judge who
initiated the transfer.

158 It should be noted that cases filed in circuit court
can be transferred to "a forum outside this state,” Ws. Stat
§ 801.63, or renoved to a United States District Court, 28

U S. C 8§ 1441 (Renoval of civil actions). In neither instance,
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however, does the circuit court initiate the transfer. The
judge in these situations retains his or her neutrality.

159 In ny view, the judge-initiation provision of the rule
shoul d be el im nated.

160 Another concern flows from the enphasis on a
l[itigant's "rights" in Ws. Stat. 8§ 801.54(6), in the rule's
Comment, and in Ws. Stat. 8 751.12(1). Section (2) of the rule
fails to enunerate, in factors (a)-(k), any required discussion
of a litigant's "rights" as a relevant factor. The failure to
enunerate this factor neans that it could be overlooked or
mnimzed in the circuit court's decision. This would not be
accept abl e.

61 Wsconsin Stat. 8 801.63(1) asks the circuit court to

find that transfer to a foreign forum "shoul d" be effected "as a
matter of substantial justice.” That consideration is |acking
in this rule.

162 The factors in 8§ 801.54(2)(a)-(k) are largely derived

from Teague v. Bad River Band of Lake Superior Tribe of Chippewa

| ndi ans, 2003 W 118, 971, 265 Ws. 2d 64, 665 N.W2d 899, in
t he opi ni on authored by Chief Justice Abrahanson.
163 Chi ef Justice Abrahanson's opinion explains the

factors as foll ows:

[Clourts and scholars have developed a nunber of
factors to help state and tribal courts determne, in
the spirit of cooperation, not conpetition, which of
two courts should proceed to judgnent and which court

shoul d abstain and cede its jurisdiction. . . . [T]he
wei ght to be given each factor will vary from case to
case. [14]
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[14] | have conpiled these factors from a nunber
of sour ces di scussi ng comty, al | ocati on of
jurisdiction, and enforcenent of judgnents. See,

e.g., [Raynond L. N block & WIliam C  Plouffe,
Federal Courts, Tribal Courts, and Comity: Devel oping
Tribal Judiciaries and Forum Selection, 19 U Ark.
Little Rock L. Rev. 219, 237-39 (1997)]; Tribal/State
Protocol for the Judicial Allocation of Jurisdiction
Bet ween the Four Chippewa Tribes of Northern Wsconsin
and the Tenth Judicial District of Wsconsin (2001).

64 These factors are heavily influenced by considerations
of comty. But this case and others like it should not be
viewed as comty cases where there is no conpeting case pending
in tribal court. This case and others like it should focus on
t he substantive rights of the litigants.

165 Assumng wthout deciding that the Oneida Triba
Judicial System has concurrent jurisdiction in this case, the
Brown County Circuit Court is not obligated to transfer the case
to tribal court. Focusing on factors like the "court's
expenditure of time and resources,” 8§ 801.54(2)(g), "[t]he court
in which the action can be decided nobst expeditiously,"”
8§ 801.54(2)(h), and especially "[t] he i nstitutional and
adm nistrative interests of each court,"” 8 801.54(2)(i), diverts
attention from the interests of the litigants which should be
par amount .

166 1t nust be remenbered that one of the parties in this
case chose to file suit in Brown County Grcuit Court and paid a
filing fee to acconplish this objective. Transfer deprives the
party of that forum

67 Finally, wunder the rule, the party whose case is
involuntarily transferred to tribal <court nust appeal the

transfer decision to the court of appeals—and appeal on the
7
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issue of transfer. Ws. Stat. 8§ 801.54(4). This will increase
the party's costs because the nerits of the case will not yet
have been deci ded. | medi ate appeal is necessary because once

the case goes to tribal court, the party loses the ability to
appeal the tribal court's substantive decision to a Wsconsin
court. This may be uncorrectable in the rule, but it
underscores the significance of a transfer.

168 In sum there is room for significant inprovenent in
the transfer rule.

169 This is not the case to decide all the serious issues
inplicated in the existing rule. This is the case to determ ne

that the rule should be applied prospectively.
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170 PATI ENCE DRAKE ROGGENSACK, J. (concurring). This is
the first case to cone before us based on a nonconsensual
transfer of a nontribal nenber's lawsuit to tribal court
pursuant to Ws. Stat. § 801.54. W are asked to evaluate
whet her the transfer to tribal court was |awful. | do not join
the lead opinion of Justice N Patrick Crooks, but rather
conclude that the transfer to Oneida Tribal Court was not |awf ul
because: (1) 8 801.54 was retrospectively applied in violation
of John N. Kroner's vested substantive, constitutional rights,
including, but not limted to, his right of access to Wsconsin
courts granted by Article |, Section 9 of the Wsconsin
Constitution; and (2) the suprene court's pronmulgation of
§ 801.54, pursuant to the |egislative delegation of rule-making
authority in Ws. Stat. 8§ 751.12(1), required the circuit court
to make a threshold determnation that the application of
§ 801.54 would not abridge, enlarge or nodify substantive rights
of litigants. Because our rule was not explicit on this point,
the circuit court did not have reason to believe it nust
undertake this threshold determ nation; therefore, it was not
acconpl i shed. Accordingly, given the additional opinions filed
in this case today, the court of appeals is reversed, Oneida
Seven Cenerations' notion to transfer to tribal court is denied,
and the cause is renmanded to the circuit court to proceed on the

merits of the pending lawsuit.?

L Although our rationales differ, four justices—Justices
Prosser, Roggensack, Ziegler, and Gabl eman—do not, upon renmand,
permt transfer of this case to the Oneida Tribal Court, but
require the circuit court to proceed on the nerits of the
pendi ng | awsuit.



No. 2010AP2533. pdr

| . BACKGROUND

171 John Kroner was enployed by the Oneida Seven
Cenerations Corporation, which is a real estate devel opnent and
hol di ng conpany solely owned by the Oneida Nation. During the
course of his enploynent, Kroner served as the Chief Executive
Oficer (CEQO for Seven Cenerations, both on and off the Oneida
Nation's reservation.

172 Kroner's enpl oynment was t erm nat ed by Seven
Generations on May 7, 2008. On Septenber 10, 2008, Kroner sued
Seven Cenerations in Brown County Circuit Court, claimng breach
of his enploynent contract and wongful discharge, in violation
of public policy.

173 The Oneida Nation utilizes two docunents for
enpl oynment -rel ated concerns for tribal nenbers: the "Blue Book"
and the "By-laws." However, Kroner does not claim that either
the Blue Book or the By-laws provides a basis for his clains
because he is not a tribal nenber and he worked for Seven
Cenerations, rather than the Oneida Nation. Kroner asserts that
the two Oneida Nation docunents are relevant solely as evidence
that, as the CEO of Seven Cenerations, he had the expectation
that he would be termnated only for cause, as would tribal
menbers, rather than being an enpl oyee-at-will.

174 Seven Cenerations counters that its "Quidelines" set
the ternms and conditions of enploynent for their enployees and
that under the CGuidelines, Kroner was an enpl oyee-at-will.

175 On April 29, 2009, Oneida Tribal Judge Whnnifred L.

Thomas wote the Brown County Circuit Court, saying that the
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tribal court would accept jurisdiction of the pending case, if
the case was transferred subsequent to the effective date of
Ws. Stat. § 801.54.2 On July 8, 2010, alnpst two years after
Kroner comenced the action in Brown County Circuit Court, Seven
Generations nmoved to transfer the action to Oneida Tribal Court.

176 Kroner objected to Seven Ceneration's notion to
transfer, claimng that the tribal court did not have
jurisdiction over this case. However, on August 31, 2010, the
circuit court ordered the transfer of Kroner's lawsuit to the
Oneida Tribal Court.

177 Kroner appealed the transfer; the court of appeals
affirmed, and we granted revi ew

1. DI SCUSSI ON
A. Standard of Review

78 Statutory interpretation is a question of |aw for our

i ndependent review, however, we benefit from the discussions of

the court of appeals and the circuit court. Ri chards v. Badger

Mut. Ins. Co., 2008 W 52, 114, 309 Ws. 2d 541, 749 N W2d 581.

179 Whether a statute is procedural or has substantive
conponents is a question of law that we independently review,

see Matthies v. Positive Safety Mg. Co., 2001 W 82, 1115, 21,

244 Ws. 2d 720, 628 N.W2d 842, as is the question of whether a

statute is to be applied retrospectively or prospectively,

2 The effective date of Ws. Stat. § 801.54 has been
inconsistently stated as July 31, 2008, 307 Ws. 2d xvii, and
January 1, 2009, 307 Ws. 2d xxi. @Gven the date of the court's
order, the January 1, 2009, date is correct.

3
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Snopek v. Lakeland Med. Cir., 223 Ws. 2d 288, 293, 588 N w2d

19 (1999).

80 Additionally, whether the application of Ws. Stat.
§ 801.54 affects a party's right of access to Wsconsin courts
under Article I, Section 9 of the Wsconsin Constitution, and
whet her 8§ 801.54 affects other substantive rights guaranteed by
the United States Constitution and the Wsconsin Constitution

are also legal questions for our independent review. See W ener

v. J.C. Penney Co., 65 Ws. 2d 139, 150, 222 N.W2d 149 (1974).

B. Retrospective Versus Prospective Application
181 \Whether Ws. St at . § 801.54 should be applied
retrospectively to clainms that accrued prior to the effective
date of 8§ 801.54 remains a foundational question that was not
addressed by the circuit court. As a general rule, statutes are

presuned to operate prospectively. See Schulz v. Ystad, 155

Ws. 2d 574, 597, 456 N.W2d 312 (1990). On the other hand, if

a statute provides specific direction that it is to be applied

to all claims, wthout regard to when the claim accrued,
generally, we would apply it retrospectively. See id. at 597-
98.

182 When we consi der whet her to apply a statute
retrospectively or prospectively, we also exam ne whether the
statute is procedural or substantive. See id. at 597.

183 Procedur al statutes address nethods of enforcing
rights or obligations. Id. If a statute is purely procedural
or renmedial in nature, we generally apply it to conduct that

occurred before the effective date of the statute. See Snopek,
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223 Ws. 2d at 294. However, this rule of retrospective
application applies only if retrospective application would not

inmpair or disturb vested rights. See Trinity Petroleum Inc. v.

Scott Gl Co., 2007 W 88, 940 n.24, 302 Ws. 2d 299, 735 NW2d

1 (citing Gutter v. Seamandel, 103 Ws. 2d 1, 17, 308 N.W2d 403

(1981)).
184 In contrast to procedural st at ut es, substantive
statutes are presunmed to apply prospectively. See Snopek, 223

Ws. 2d at 294. Substantive statutes create, define or regulate

rights or obligations. Bett hauser v. Med. Protective Co., 172

Ws. 2d 141, 147-48, 493 N.W2d 40 (1992).

85 Sonme statutes that nmmy appear to be procedural have
substantive conponents. For exanple, in Schulz, we exam ned
Ws. Stat. § 767.32(1m) (1989-90),° which addressed whether child
support orders may be nodified. The custodial parents argued
that 8 767.32(1m should be applied retrospectively because the
statute was renedial or procedural, rather than substantive in
nat ur e. Schul z, 155 Ws. 2d at 597. They contended it was
procedural and renedial because 8§ 767.32(1m prescribed the
met hod that a circuit court was to enploy when revising an order
or judgnment for child support. Id.

186 However, after a careful analysis of the effect of
Ws. Stat. 8§ 767.32(1m, we concluded it was a substantive |aw,
not subject to retrospective application. 1d. at 597-98. W so

concl uded because, prior to the enactnent of 8§ 767.32(1m, "a

3 All further references to Ws. Stat. § 767.32(1m) are to
the 1989-90 version unless otherw se not ed.

5
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child support obligor had a |ong-standing and well-established
right to petition a Wsconsin court for retroactive nodification
of the amount of child support due under an order or judgnent
for support,” which the court in its discretion could grant.
Id. at 598. However, because 8§ 767.32(1m "elimnated a child
support obligor's right to petition for retroactive nodification
of support and thereby redefined his or her obligation wth
respect to accunulated support arrearages,” we concluded that
§ 767.32(1m was a substantive law. 1d.

187 Kroner conmmenced this lawsuit in Brown County Circuit
Court before the effective date of Ws. Stat. § 801.54;
accordingly, Kroner's claim necessarily accrued prior to the
effective date of § 801.54. Furthernore, Kroner's |awsuit was
pending alnmost two years before Seven Generations noved to
transfer the action to Oneida Tribal Court.

188 Wsconsin Stat. § 801.54 is silent in regard to
whet her courts should apply the statute retrospectively or
prospectively. However, litigants who come within the statutory
provi sions for subject matter jurisdiction for contract disputes
have a statutory right to avail thenselves of the Wsconsin
court system See Ws. Stat. 8§ 801.05(5)(a) and (b); see also
§ 801.05(1)(d) (recognizing general jurisdiction over defendants
"engaged in substantial and not isolated activities within this
state").

89 In addition, it has long been held that Article I,

Section 9 of the Wsconsin Constitution provides a right of
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access to Wsconsin courts.? See New York Life Ins. Co. .

State, 192 Ws. 404, 412, 211 N W 288 (1927) (concluding that
Article I, Section 9 "guarantee[s] to every suitor his day in a
[ Wsconsin] court of conpetent jurisdiction to which he my
present his claimfor judicial relief and in which he may either
win a victory or suffer a defeat according to the strength or

weakness of the case which he presents”); see also Penterman v.

Ws. Elec. Power Co., 211 Ws. 2d 458, 474, 565 N W2d 521

(1997) ("The right of access to the courts is secured by the
First and Fourteenth Amendnent][s]. It entitles the individua
to a fair opportunity to present his or her claim").

190 Article 1, Section 9 does not grant litigants the
exact remedy they desire, but rather it guarantees access to
W sconsin courts to proceed on rights and renmedies created by

constitution, statute or conmon |aw. See Doering v. WEA Ins.

G oup, 193 Ws. 2d 118, 130-31, 532 N W2d 432 (1995). Thi s
constitutional right of access to Wsconsin courts is

substantive in nature. See Thomas v. Mallett, 2005 W 129, 9122

n.36, 285 Ws. 2d 236, 701 N W2d 523. However, the manner in
which it is exercised nay be affected by statutes that have both

procedural and substantive conponents.

“ Article 1, Section 9 of the Wsconsin Constitution
provi des: "Every person is entitled to a certain renedy in the
laws for all injuries, or wongs which he may receive in his

person, property, or character; he ought to obtain justice
freely, and wi thout being obliged to purchase it, conpletely and
wi thout denial, pronptly and w thout delay, conformably to the
| aws. "
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91 It is not unconmon for statutes to have Dboth
procedural and substantive conponents. For exanple, in Finnegan

v. Ws. Patients Conp. Fund, 2003 W 98, 131, 263 Ws. 2d 574,

666 N.W2d 797, we explained that Ws. Stat. 8 893.55 had both
procedural and substantive conmponents in regard to limtations
of nedical nalpractice actions. A simlar circunmstance was

addressed in our decision in Schulz, as expl ai ned above.

192 In Wsconsin courts, civil Ilitigants who bring an
action at law have the right to a jury trial, according to
Article 1, Section 5 of the Wsconsin Constitution, if that

right existed at common law at the tinme of the adoption of the

constitution. Village Food & Liquor Mart v. H&S Petrol eum

Inc., 2002 W 92, 112, 254 Ws. 2d 478, 647 N.W2d 177. That

constitutional provision is affirmed in Wsconsin statutes,
whi ch provide that the right to a jury trial "shall be preserved
to the parties inviolate" when applicable |egislative conditions
are net. Ws. Stat. § 805.01.

193 Although the jury demand and fees paynent are
procedural nechanisnms by which the right to a jury trial 1is
executed, the right to a jury trial is a substantive right. See

State ex rel. Strykowski v. WIlkie, 81 Ws. 2d 491, 523, 261

N.W2d 434 (1978). Transfer to the Oneida Tribal Court would

termnate the substantive right to a jury trial because Oneida
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Tribal Court does not provide jury trials.® See Rules of the
Oneida Tribal Judicial System Judicial Code, Article | (2006).
194 In addition, Wsconsin courts honor the United States

Constitution and the Wsconsin Constitution. See Dep't of

Admn. v. WERC, 90 Ws. 2d 426, 434-35, 280 N.W2d 150 (1979).

The two constitutions provide the framework in which all

W sconsin courts nust operate. See State v. Cockrell, 2007 W
App 217, 934 n.10, 306 Ws. 2d 52, 741 N W2d 267. Thi s
consti tutional f ramewor k i ncl udes t he Uni t ed St at es
Constitution's Bill of R ghts and the Wsconsin Constitution's

Decl aration of Rights. Hel geland v. Ws. Minicipalities, 2008

W 9, 913, 307 Ws. 2d 1, 745 N.W2d 1 (explaining that when
W sconsin courts settle disputes brought before them they nust
protect the litigants' rights under the Bill of Rights and the
Decl arati on of Rights).

195 However, as the United States Suprenme Court has held,
the United States Constitution is not binding on tribal courts.

Pl ains Conmerce Bank v. Long Famly Land & Cattle Co., 554 U S.

316, 337 (2008) (citing Talton v. Mayes, 163 U S. 376, 382-83

(1896)). As separate sovereigns antedating the Constitution,
Indian tribes have "historically been regarded as unconstrained

by those [federal] constitutional provisions framed specifically

® The record is not conpletely clear on whether the issue of
a jury trial was determ ned before the circuit court ordered
transfer. However, if Kroner sought a jury trial after transfer
to the Oneida Tribal Court, that node of trial would be
unavai |l abl e.
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as limtations on federal or state authority.” Santa Cara

Pueblo v. Martinez, 436 U S. 49, 56 (1978).

196 Accordingly, tribal courts are not required to
undertake the protection of litigants' rights under the Bill of
Rights or the Declaration of Rights. For exanple, both the Bill
of Rights of the United States Constitution and the Wsconsin
Constitution guarantee the separation of church and state. U S
Const. anend. |; Ws. Const. art. |, 8 18. Separation of church
and state is one of the basic tenets of our denocracy; however
separation of church and state is not a tenet of all tribes
Instead, tribal courts may incorporate their religious values as
custom and tradition that inform tribal courts' views of the
| aw. ©

197 The incorporation of tribal religion into tribal court
deci sions may reasonably underlie objections fromthose who have

chosen state courts to adjudicate disputes, when renoval to

tribal court has been sought. For exanple, in In the Matter of

the Adoption of B.GJ., 111 P.3d 651 (Ka. 2005), transfer to

tribal court was sought for an adoption proceeding for an Indian
child who was subject to the Indian Child Wlfare Act (ICW),

whereby transfer was possible under federal law.’ The child's

® See Tribal Courts and the Administration of Justice in
| ndi an Country: Hearing on S. 576 Before the S. Conm on Indian
Affairs, 110th Cong. 7 (2008) (statenent of Roman J. Duran, Vice
President, National American |Indian Court Judges Associ ation).

" The Indian Child Wlfare Act (I1CWA) is federal |egislation
addressing the adoption and custody of Indian children. It sets
out criteria for tribal intervention and for the transfer of
state adoption and custody actions to tribal courts. See In the
Matter of the Adoption of B.GJ., 111 P.3d 651, 656 (Ka. 2005);
25 U.S.C. § 1903.

10
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nother, a tribal nenber, objected to transfer to tribal court

because she did not follow the custons and the traditions of the

tribe. For exanple, she did not practice the Drum Religion,
which was practiced by nost of the tribe. Id. at 654. The
state court judge denied the requested transfer, and on
appellate review, that exercise of discretion was upheld. Id.
at 655-59.

198 In addition, Wsconsin appellate courts have no power
to review the merits of tribal court decisions once a transfer
to tribal court occurs because those decisions will be made by
the courts of an independent sovereign.? Even federal courts
cannot review tribal court decisions in the wusual course of

federal appellate review Nevada v. Hicks, 533 U S. 353, 385

(2001) (Souter, J., concurring) (explaining that "there is no
effective review nechanism in place to police tribal courts’
decisions on matters of non-tribal Ilaw, since tribal-court
judgnments based on state or federal |law can neither be renoved
nor appealed to state or federal courts"). Cvil cases may be
re-examned if a separate declaratory judgnment action is brought
in federal court that asserts that the tribal court had no
subject matter jurisdiction over the clainms nade. Id. at 357

However, because Wsconsin stands on different footing with the
Indian tribes than does the federal governnent, there is no
state authority to overturn a tribal court decision, even when

that decision is clearly wong under state | aw.

8 See also Ws. Stat. § 806.245 (according judgnents of
Indian tribal courts in Wsconsin full faith and credit).

11
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199 This lack of appellate review of tribal court
decisions is a significant deprivation of substantive rights for
W sconsin litigants. As Justice Kennedy recognized, "[t]he
political freedom guaranteed to citizens by the federal
structure is a liberty both distinct from and every bit as
important as those freedons guaranteed by the Bill of Rights.”

United States v. Lara, 541 U S. 193, 214 (2004) (Kennedy, J.,

concurring).

1100 By conparison wth Justice Kennedy's coments, |
conclude that the Wsconsin structure for appellate review is an
i nportant substantive right, as set out in the Wsconsin
Constitution. See art. VII, 88 3 and 5. The right of appellate
review assures that litigants' rights are thoroughly protected

by Wsconsin courts. See Hel geland, 307 Ws. 2d 1, ¢113. | f

Kroner's lawsuit were transferred to tribal court, he would | ose
the right of Wsconsin appellate review of the tribal court
decision on the nerits of his claim and therefore, he would be
denied a significant substantive right afforded by state |aw
that he held when he filed his |awsuit.

101 Accordingly, the transfer of Kroner's clains to tribal
court would inpair his vested substantive right of access to
W sconsin courts, guaranteed by Article |, Section 9 of the
W sconsin Constitution and the general statutory provisions of

Ws. Stat. ch. 801. See New York Life, 192 Ws. at 412. Such a

transfer also would preclude direct appellate review by federa
courts, Hicks, 533 US at 385 and all review by Wsconsin

courts. As Justice Kennedy explained, the right of access to

12
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the appellate process is an inportant freedom conmensurate with
those rights set out in the Bill of R ghts. Lara, 541 U S. at
214.

1102 Accordingly, Ws. Stat. § 801.54 cannot be applied
retrospectively to transfer jurisdiction of Kroner's lawsuit to
Oneida Tribal Court because doing so would deprive Kroner of
substantive rights that were vested at the tine he filed his
suit in Browmn County Circuit Court, nearly five nonths before
§ 801.54 becanme effective and approximately two years before
Seven Generations noved to transfer the case to tribal court.

C. Rul e-Making

1103 Wsconsin Stat. 8§ 801.54 was promulgated by this
court's rul e-maki ng process. S. CG. Oder 07-11, 2008 W 114,
307 Ws. 2d xvii (issued July 31, 2008, eff. Jan. 1, 2009)
(promulgating Ws. Stat. 8§ 801.54). The rul e-making process
that we enployed is based on a legislative delegation to the
W sconsin Suprenme Court under Ws. Stat. 8§ 751.12(1). Secti on

751.12(1) provides in relevant part:

The state suprene court shal |, by rules
promul gated by it from time to tineg, regul at e
pl eadi ng, practice, and procedure in j udi ci al
proceedings in all courts, for the purposes of
sinplifying the same and of pronoting the speedy
determnation of [litigation upon its nerits. The
rules shall not abridge, enlarge, or nodify the

substantive rights of any litigant.

1104 As Ws. Stat. 8 751.12(1) explicitly provides, rules
promul gated pursuant to 8 751.12(1) "shall not abridge, enlarge,
or nmodify the substantive rights of any litigant." There are

good reasons why the legislature specifically limted the

13
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court's rule-making authority to procedural rules and prohibited
substantive rule-making under 8§ 751.12(1). One reason is the
separate constitutional functions that the |egislature and the
courts generally provide in Wsconsin's tripartite system of
gover nnent .

1105 Although the concept of separation of powers is not
explicitly stated in the Wsconsin Constitution, the concept is
evident in the constitution's structure, as well as the specific
provi sions generally vesting legislative and judicial powers in

separate branches of Wsconsin's governnent. See State .

Hol mes, 106 Ws. 2d 31, 42, 315 NW2d 703 (1982). As a general
rule, the legislative power of the State is vested in the senate
and the assenbly, Ws. Const. art |V, 8 1, while the judicial
power is vested in the courts, Ws. Const. art. VII, 8 2. This
separation of powers grants the courts of this state, and
ultimately this court, the <constitutional responsibility of
interpreting the laws and, nost fundanentally, of determ ning

whet her the laws pass constitutional nuster.?® See id.; Cty of

M| waukee v. Woten, 160 Ws. 2d 207, 217, 466 N.W2d 861 (1991)

(recogni zing that "questions of constitutionality, |ike other
guestions of law, cannot finally be laid to rest until decided

by final appellate adjudication").

® Just as the United States Supreme Court is the final
arbiter of what passes nuster under the United States
Constitution, see Fulton Foundation v. Departnent of Taxation,
13 Ws. 2d 1, 14d, 109 N.W2d 285 (1961), the Wsconsin Suprene
Court is the final arbiter of what passes nuster under the
Wsconsin Constitution, see State v. Jerrell CJ., 2005 W 105,
1172, 283 Ws. 2d 145, 699 N W2d 110 (Roggensack, J.
concurring in part, dissenting in part).

14
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1106 A very practical problem also may be presented by the
“"little guy" who has chosen to bring a civil claim in a
Wsconsin circuit court, which claim my be subject to a
transfer of jurisdiction to tribal court.® \Wenever a litigant
may be subject to transfer to tribal court, the circuit court
must make a threshold determnation as to whether a transfer
woul d abridge, enlarge or nodify the litigant's substantive
rights.

1107 Certainly, all seven nenbers of this court should
agree that a circuit court must first analyze whether a transfer
under Ws. Stat. § 801.54 would abridge, enlarge or nodify a
substantive right of a litigant. I ndeed, in a coment to
§ 801.54, which "may be consulted for guidance in interpreting
and applying the statute,” S. C. Oder 07-11, 307 Ws. 2d at
XXii, this court directs that a circuit court, prior to
exercising its discretion to transfer, "shall give particular
weight to the constitutional rights of the litigants and their
rights to assert all available clains and defenses," id. at
xxiii. |If a litigant's substantive rights would be abridged,
enlarged or nodified by the application of § 801.54, then a
transfer cannot occur absent a proper waiver of those rights on
t he record. O herw se, § 801.54 will serve as an
unconstitutional nmandate, by which a circuit court could require
alitigant to submt to the jurisdiction of tribal court wthout

first apprising the litigant of the substantive rights he or she

0 Mpst litigants would have no reason to have had notice or
knowl edge of the rule-making process by which Ws. Stat.
§ 801.54 was pronul gat ed.

15
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is giving up and without first obtaining the litigant's waiver
of those rights. Surely that was not the intention of this
court when it promulgated 8§ 801.54. W all agree with the
fundanmental tenet that a litigant is vested with constitutional
rights that he or she cannot be forced to relinquish. !

1108 When litigation is conducted in Wsconsin courts, this

court expects judges to take great care in assuring that the

constitutional and statutory rights of the Ilitigants are
pr ot ect ed. Today | reaffirm both constitutional and statutory
protections for Wsconsin litigants, and | counsel circuit

courts affirmatively to ensure that those protections are not
abridged, enlarged or nodified by a transfer under Ws. Stat.
§ 801. 54.
I11. CONCLUSI ON
1109 I conclude that the transfer to Oneida Tribal Court

was not | awful because: (1) Ws. St at. § 801.54 was
retrospectively applied in wviolation of Kroner's vested
substantive, constitutional rights, including, but not |imted

to, his right of access to Wsconsin courts that is granted in
Article I, Section 9 of the Wsconsin Constitution; and (2) the

supreme court's promulgation of 8§ 801.54, pursuant to the

11 do not mean to inply that transfers to tribal court

shoul d never be permtted. Certainly, consensual transfers, as
well as transfers under ICM, to tribal courts have occurred
numerous tinmes to the satisfaction of all the litigants. There
is no question that tribal courts have nuch to offer. See Brown
Cnty. v. Mrcella G, 2001 W App 194, 912, 247 Ws. 2d 158, 634
N. W2d 140. My primary concern is that litigants who have
chosen to avail thenselves of Wsconsin courts should not be
deprived of their substantive rights.

16
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| egi slative delegation of Ws. Stat. 8§ 751.12(1), required the
circuit court to nmake a threshold determination that the
application of 8§ 801.54 would not abridge, enlarge or nodify the
substantive rights of [litigants. Because our rule was not
explicit on this point, the circuit court did not have reason to
believe it nmust undertake this threshold determ nation;
therefore, it was not acconplished. Accordingly, given the
additional opinions filed in this case today, the court of
appeals is reversed, Oneida Seven GCenerations' notion to
transfer to tribal court is denied, and the cause is remanded to
the circuit court to proceed on the nerits of the pending
| awsui t .

2110 I  am authorized to state that Justices ANNETTE
KI NGSLAND ZI EGLER and M CHAEL J. GABLEMAN join this concurrence.

17
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